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Suprême Court of the United States, October Term, 1897. 

Order. 

February 28, 1898. 
Ordered, that the table of fées and costs in the circuit courts of 
appeals, established in pursuance of the act of congress of February 
19, 1897, by order of January 10, 1898, be, and the same is hereby, 
amended as to the item for "Preparing the record for the printer, in- 
dexing the same, supervising the printing and dîstributing the copies, 
for each printed page of the record and index, .15," by substituting 
twenty-flve cents in place of flfteen cents, for each printed page, so 
that said order as amended shall read as follows: 

Ordered, in pursuance of the act of congress of February 19, 1897 
(29 Stat. 536, c. 263), that the following table of fées and costs in 
the circuit courts of appeals be, and the same is hereby, established, 
to take effect on the flrst day of March, A. D. 1898, and no other fées 
and costs than those therein named shall thereafter be charged: 

Docketing a case and flling the record $ 5 00 

Bntering an appearance 25 

Transferring a case to the printed calendar 1 00 

Bntering a continuanee 25 

Flling a motion, order, or other paper 25 

Bntering any rule, or maklng or copylng any record or other paper, for 

each one hundred words 20 

Bntering a judgment or decree 1 00 

Bvery seareh of the records of the court and certlfying the same. ... 1 00 

Affixlng a certlflcate and a seal to any paper 1 00 

Kecelving, keeplng, and paylng money, in pursuance of any statute or 

order of court, one per cent, on the amount so recelved, kept and paid. 
Preparing the record for the printer, Indexing the same, supervising 

the printing and distrlbutlng the copies, for each printed page of the 

record and Index ; 25 

Maklng a manuseript copy of the record, when requlred by the rules, 

for each one hundred words (but nothlng in addition for supervising 

the printing) 20 

Issulng a wrlt of error and accompanying papers, or a mandate or 

other process 5 00 

Fillng brlefs, for each party appearing 5 00 

Oopy of an opinion of the court, certifled under seal, for each printed 

page (but not to exceed flve dollars in the whole for any copy) 1 00 

Attorney'B docket fee 20 00 

I, James H. McKenney, clerk of the suprême court of the United 
Statee, do hereby certify that the f oregoing is a true copy of the order 
88 F. (Ul) 
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of said suprême court entered on iEebruary 28, 1898, in pursuance of 
the act of congress of February 19, 1897, as tiie same remains upon 
the files and records of said suprême court. 

In testimony whereof, I hereunto subscribe my name and aflBx tlie 
seal of said supireme court, at the city of Washington, this llth day of 
Marcli, A. D. 1898. 

[Seal.] JAMES H. McKENNEY, 

Clerk of the Suprême Court of the United States. 



Eighth Circuit. 

APPENDIX TO RULB 35.1 

[Fprm of Appearance Bond on Wrlt of Error in Crlmlnal Cases.] 

Know Ail Men by Thèse Présents, 

That we, as principal, and • as eureties, are held and flrmly 

bound unto the United States of America in the fuU and just sum of 

Dollars, to be paid to the United States of America, to whlch payment well 
and truly to be made we bind ourselves, our heirs, executora and adminis- 
trators jolntly and severally by thèse présents. 

Sealed with our seals and dated this day of In the year of our 

Lord, One ïhousand Eight Huudred and Ninety- . 

Whereas, lately at the Term, A. D. 189—, of the Court of the 

United States for the District of ^ — '— , In a suit depending in said 

Court between the United States of America, plaintifC, and , défendant—, 

a judgment and sentence was rendered agalnst the said and the said 

ha— obtalned a wrlt of error from the United States Circuit Court of 

Appeals for the Eighth Circuit, to reverse the Judgment and sentence in the 
aforesald suit, and a citation directed to the said United States of America, 
clting and admonlshing the United States of America to be and appear in 
the United States Circuit Court of Appeals for the Eighth Circuit, at the City 
of St Louis, Missouri, sixty days from and after the date of said citation, 
which citation has been duly served. 

Now the condition of the above obligation Is such that If the said 

shall appear elther in person or by attorney In the United States Circuit Court 
of Appeals for the Eighth Circuit on such day or days as may be appointed 
for the hearing of said cause in said Court and prosecute his said writ of er- 
ror and shall abide by and obey ail orders made by the United States Circuit 
Court of Appeals for the Eighth Circuit In said cause, and shall surrender 
himself in exécution of the judgment and sentence appealed from as said 
Court may direct, If the judgment and sentence agalnst him shall be affirmed; 

and If he shall appear for trial in the — Court of the United States for the 

District of on such day or days as may be appointed for a retrlal 

by said Court, and abide by and obey ail orders made by said Court 

provided the judgment and sentence agalnst him shall be; reversed by the 
United States Circuit Court of Appeals for the Eighth Circuit; then the aboTe 
obligation to be vold, otherwise to remain In fuU force, vlrtue and effeet. 

'■ [Seal.] 

[Seal.] 

— [Seal.] 

Approved:— 



Judge of the . 

ï For appendlx to rule 35, as orlglnally adopted in the Eighth circuit, see 
S2 C. G. A. vl., 78 Fed. cxxxl. 
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'Çeceased Ajpril 9, 189?. 

' Çpmœ.I^sloned July .13, .1898. 

> Re^igned, to take e$i;«pt on appointment ot «uccegsor. 

• Commissioned Sepi % 1898. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



OREAGH T. EQUITABLE LIFE ASSUE. SOC. OF UNITED STATES et al. 

(Circuit Court, D. Washington, N. D. June 25, 1898.) 

L Rkmovat, dp Causes— Sbparable Contbovebsy— Alienage op Plaintiff. 
One of several défendants, who is a citizen of one of the United States, 
cannot remove the cause on the ground of a separable controversy be- 
tween himself and an alien plalntifC. 

Il Samb— Aliens— Natitbalization. 

A déclaration of intention to become a citizen of the United States does 
not malie one a naturalized citizen, nor entitle him to the rlghts or priv- 
ilèges of citizenship in the state of Washington; and he is, therefore, not 
a citizen of that state in the meaning of the removal acts. 

8. Rbmoval of Causes— Sbparablb Controversy— Action for Libel. 

An action to recover damages for a libel alleged to hâve been wrltten 
and published by certain of the défendants, acting as agents of their co- 
defendant, contalns no separable controversy which wlll enable such co- 
defendant to remove the case. 

This is an action to recover damages for an alleged libel, and 
was brought by John Creagh against the Equitable Life Assurance 
Society of the United States, a New York corporation, and Frank 
Waterhouse and William P. Pritchard, co-partners doing business un- 
der the firm name and style of Waterhouse & Pritchard. 

Upton, Arthur & Wheeler, for plaintiff. 
Burke, Shepard & McGilvra, for défendants. 

HANFOED, District Judge. This action was commenced in the 
Buperior court of the state of Washington for King county, to recover 
damages for an alleged libelous letter, injurions to the plaintiff, 
alleged to hâve been written and published by the défendants Water- 
house & Pritchard, acting in that behalf as agents of their co-defend- 
ant, the Equitable Life Assurance Society, and in the transaction of 
business within the scope of their agency, as well as in behalf of them- 
selves. The Equitable Life Assurance Society filed in the state court 
a pétition and bond for removal of the case into this court, alleging in 
88 F.— 1 
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its pétition as the ground for removal that there is a separable con- 
troversy, which is whôlly betAy^jen, the plaintiflE and said petitioning 
défendant; that the amount in Co'ntcoiyerèy exceeds $2,000; and that 
the plaintiff is an alien, and said défendant is a corporation organized 
under the laws of the state of New York, and is a citizen of the state 
of New York, and not a^ résident) of the state of Washington. The 
plaintiff flled in the state court an affldavit in opposition to the péti- 
tion for removal, in which he controverted certain allégations of the 
pétition, and alleged alHrmatively that at and prior to the time of 
comjnencing this actiop hfi was.and had been a résident and citizen 
of Seattle, in the state of Washington, ànd that he had declared his 
intentions to become a citizen of the United States, and had taken and 
subscribed the oath prescribed by the laws of the United States to be 
taken by an alien at the time of making such déclaration. The de- 
fendants hâve caused a transcript of the record of the state court to 
be iiled in this court, and the case has been regularly docketed, and 
a date set for the trial, although there has been no appearance by 
or on behalf of the plaintiff. From the facts appearing by the record, 
a question of jurisdiction {prises, .which it is the duty of the court to 
notice and pass upon, notwithstanding the failure of the plaintiff to 
présent the question by any motion or pleadïng. I hold that the 
case is not removable, an^ this court is without jurisdiction, for two 
reasons: In the flrst place, the only ground for removing the case 
alleged by the petitioning défendant is a separable controversy, but 
the law does not permit one or more of several défendants to remove 
a cause into a United States circuit court on this ground, unless there 
be a controversy which is whoUy between citizens of différent states. 
An alien who is a party to a separable controversy is not given the 
right to remove a cause. King v. Cornell, 106 U. S. 395-399, 1 Sup. 
et. 312. And the converse of this proposition must be equally truc; 
that is to say, one of several défendants, who is a citizen of one of 
the United States, is not authorized to remove a cause on the ground 
that there is a separable controversy between himself and an alien 
plaintiff. Now, the plaintiff in this case is still an alien. His décla- 
ration to become a citizen of the United States does not make him a 
naturalized citizen, nor entitle him to the rights or privilèges of citi- 
zenship in the state of Washington. It is true that this case is one 
of which this court might hâve had original jurisdiction on the 
ground of diversity of citizenship of the parties, but still the case is 
not removable, because some of tiie défendants, being citizens and rés- 
idents of the state of Washington, are precluded from joining in the 
pétition for removal, and the one défendant who is a nonresident of 
the state of Washington is barred of the right of removal on the 
ground of a separable controversy by the f act that the other party to 
the alleged separable controversy is not a citizen of ahy one of the 
states df the Union. The éeco'tiâ fatal objection to the jurisdiction 
of this court is found in thfe* inile, no'*? well established by repeated 
décisions of the suprême cQurtj that an action of tort which is brought 
in a state court against setèral défendants jointly contains no sep- 
arable cohtroveirsy which' Willaùthorize its removal by some of thé 
défendants into a circuit court of the United States, e^en if they 
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flle separate answers and set up différent défenses from the other de- 
fendants, and allège that they are not jointly liable with them, and 
that their own controversy with the plaintiff is a separable one; for, 
as the suprême court has often said: "A défendant has no right to 
say that an action shall be several which the plaintiff seeks to make 
joint. A separate défense may defeat a joint recovery, but it can- 
not deprive a plaintiff of his right to prosecute his suit to a final déci- 
sion in his own way." Pirie v. Tvedt, 115 U. S. 41-43, 5 Sup. Ct. 
1034, 1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Gt. 730; Little 
V. Giles, 118 U. S. 596-601, 7 Sup. Ct. 32; Kailroad Co. v. Wangelin, 
132 U. S. 599, 10 Sup. Ct. 203; Torrence v. Shedd, 144 U. S. 527-530, 
12 Sup. Ct. 726; Connell v. Smiley, 156 U. S. 335-340, 15 Sup. Ct. 
353; Powers v. Kailway Co., 169 U. S. 92-103, 18 Sup. Ct. 264. This 
court has heretofore ruled differently in one or two instances, adopt- 
ing the rule, which I now consider to be sound, and well supported bj 
authorities, that when a master is made liable for a négligent or 
wrongful act of his serrant, solely upon the ground of the relation 
ship between them, and the application of the rule of respondeal 
superior, and not by reason of any personal participation in the nég- 
ligent or wrongful act, he is liable severally, and not jointly with the 
servant. I hâve considered it a logical séquence from this rule that, 
although the master and his delinquent servant be named as co-de- 
fendants in such an action, the complaint shows afBrmatively that 
there is no joint liability, and that either défendant may properly 
claim that there is a separable controversy between himself and the 
plaintiff. In the cases cited, the suprême court does not question 
the rule, and seems to take it for granted that it may be successfully 
interposed as a défense, but it dénies the séquence, and holds to the 
idea that an action against several défendants jointly, where by the 
plaintiff's own showing there is no joint liability, may not be split 
into several controversies, but must necessarily fail entirely. This 
court must foUow the décisions of the suprême court, rather than its 
own previous practice. An order will be entered on the court's own 
motion, remanding this case to the superior court for want of juris- 
diction in this court to entertain it 



GRBGORT T. BOSTON SAFE-DEPOSIT & TRUST CO. 

(Circuit Court, D. Massachusetts. May 18, 1898.) 

No. 948. 

Rbmovai. of Causes— Time pok Removal. 

Under the act of 1887 (24 Stat. 554) It Is too late to file a pétition for re- 
moval af ter the answer day in the state court has passed. 

This was an action commenced in a state court by Charles A. 
Gregory, against the Boston Safe-Deposit & Trust Company, and sub- 
sequentiy removed to this court by the défendant The case has 
now been heard on a motion to remand. 

Francis A. Brooks, for complainant. 

Solomon Lincoln and Thomas H. Talbot, for défendant. 
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OOLT, Circuit Judge. The bill of complaint in this case was filed 
in thé state court on March 22, 1895. By the eighth ruie of chan- 
cery practice of the state court, a défendant is required to flle his 
answer, plea, or demurrer within one month after the day of ap 
pearance, the day of the appearance being the return day of the sub- 
pœna. A subpœna was issued in this case retumable at the May 
rules, 1895, and was duly served on the défendants. The défend- 
ants appeared, and answei'ed to the bill, and on July 3, 1895, the 
plaintiflf filed his replication, The bill was subsequently dismissed 
as to ail the défendants except the Boston Safe-Deposit & Trust Com 
pany. On April 10, 1897, the plaiutifE obtained leave of court to 
amend his bill of complaint The pétition of the trust company 
for removal was flled June 14, 1897. 

The act of congress of 1887 (24 Stat. 554) provides that any party 
entitled to remove a suit from a state court into the circuit court 
of the United States "may niake and flle a pétition in such suit in 
such state court at the time, or any time before the défendant is 
required by the laws of the state or the rule of the state court in 
which such suit is brought to answer or plead to the déclaration 
or complaint of the plaintifif." In construing this statute, the su- 
prême court bas repeatedly held that the defendant's right of re- 
moval can only be exercised before the time he is required to plead 
in the state court. In Martin's Adm'r v. Railroad Oo., 151 U. S. 
673, 687, 14 Sup. Ct. 533, 538, the court, speaking through Mr. Justice 
Gray, observes: 

"Construing the provision now in question, havlng regard to the natural 
meaning of its language, and to the history of the législation upon this sub- 
ject, the only reasonable Inference Is that congress contemplated that the 
pétition for removal should be filed In the state court as soon as the défend- 
ant was required to malie any défense whatever in that court, so that, if the 
case should be removed, the validity of any and ail of his défenses should be 
tried and determlned In the circuit court of the United States." 

See, also, Goldey v. Morning News, 156 U. S. 518, 524, 15 Sup. 
Ct. 559; Railway v. Brow, 164 U. S. 271, 277, 17 Sup. Ct. 126; Man- 
ley V. Olney, 32 Fed. 708. - Motion to remand is granted. 



UNITED STATES v. BISENBBIS et aJ. (HOG.G, Intervener). 

(District Court, D. Washington, N. D. June 18, 1898.) 

L Fkderal Courts— FoLLOwiNa Statk Décisions. 

Whether a mère équitable interest In lands becomes impressed with the 
lien of a judgment agalnst the owner of such interest -is a question of 
local law, In regard to which the fédéral courts will follow the state 
décisions. 
S. JuDGMBNT LiKNS— Equitable Intkrbsts in Lands. 

The équitable Interest of one who has conveyed the légal tltle in his 
lands to third parties, for the purpose of defrauding his creditors, does 
not, In the state of Washington, become impressed wlth the lien of a 
Judgment thereafter rendered agalnst him. 
8. Dbposits in Court— Condemnation Prgceedings- Rights of Creditors. 
Money in court awalting distribution to those in whose favor awards 
baye been made in condemnation proceedings instituted by the govern- 
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, ment cannot be Intercepted by means of a creditors' blU. or Intervcning 
pétition in tlie nature thereof. Such a proceeding would be, in effect, a 
suit against the government and ttie clevli o£ court, to malce tbem liable 
as garnishees. 

John E. Humphries, for intervener. 
Allen Weir, for respondents. 

HANFOED, District Judge. This suit was instituted by the gov- 
ernment of the United States against the several owners of a tract 
of land for condemnation of said land for the use of the government 
as a site for the Point Wilson fortifications. Ail persons who, by 
the public records, appear to hâve been owners of any part of the 
tract required, or of any interest therein, or having liens thereon, 
were made défendants, The list includes Henry Bash and his wife, 
and their son, Francis L. Bash, and their daughter, Clémentine B. 
Long, and her husband, B. M. Long. By the judgment of the court 
it wa£ determined that said Francis L. Bash and B. M. Long were 
the owners of undivided interests of part of the tract condemned, and 
compensation therefor was awarded to them. After the trial and 
final adjudication of the rights of the parties, J. B. Hogg, as admin- 
istrator of the estate of George E. Hogg, deceased, by leave of the 
court, filed a pétition, as an intervener, for the purpose of contest- 
ing the right of said Francis L. Bash and B. M. Long to receive the 
money awarded to them as compensation for their interests in said 
land, and in his pétition the intervener prays to hâve said money paid 
to him, and applied in satisfaction of a judgment rendered by the 
superior court of the state of Washington for Jefferson county, in 
the month of April, 1893, in favor of George E. Hogg and against 
Henry Bash. The amended pétition avers that on and prior to the 
30th day of May, 1892, said Henry Bash and Charles Eisenbeis were 
the owners as tenants in common of part of said tract of land de- 
scribed in the amended pétition ; and on said day, for the purpose of 
defrauding the creditors of said Henry Bash, he conveyed the légal 
title to his interest in said property to said Francis L. Bash and B. 
M. Long, without considération, and his said grantees took the title, 
and hâve since held the same, merely as trustées for said Henry Bash, 
who has been ever since and is the real owner thereof, and by reason 
of his ownership the said judgment in favor of George E. Hogg be- 
came a lien upon said property, and continued to be a lien, up to 
and including the time of the condemnation proceedings herein. The 
amended pétition also avers that the debt for which said "judgment 
was rendered was a community debt of said Henry Bash and his wife, 
and that said Henry Bash at ail times since the date of said judgment 
has been insolvent, having no property upon which an exécution could 
be levied, except his interest in said land, and that said judgment re- 
mains wholly unsatisfied. The case has been argued and submitted 
upon a demurrer to said amended pétition. 

In the argument the attorney for the intervener has expressly dis- 
claimed intention to attack the validity of the conveyance f rom Henry 
Bash and wife to Francis L. Bash and B. M. Long, on the ground 
that the same was executed on Mémorial Day, and in the amended 
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pétition it l8 averred explicitly that tHe légal title was conveyed to, 
and beoame fully vested in, said Fçancis L. Bash and B. M. Long. 
The main question in the case, therefore, is whether, under the laws 
of this State, a mere équitable interest in real estate becomes im- 
pressed with the lien of a judgment against the owner of such équita- 
ble interest. This is a question of local law, because a judgment of 
a State court in a personal action becomes a lien upon real estate of 
the judgment debtor only by force of the statutes of the state; and 
the suprême court of this state haying passed upon the question, 
and rendered a décision declaratory of the law of this state, it be- 
comes the duty of this court to accept that décision as conclusive, and 
follow it. In the case of Sawtelle v. Weymouth, 14 Wash. 21, 43 
Pac. 1101, the question now under considération was considered and 
decided by the suprême court of this state. In that case a judgment 
creditor claimed a lien upon real estate, which prior to the date of 
the judginent had been conveyed by the judgment debtor to his wife, 
without considération, and thereafter transf erred by the husband and 
wife to other near relatives in payment of existing debts. In the 
opinion by Mr. Justice Gordon, the court said that, at the date of 
entry of the judgment, the légal title to the premises in question was 
in Margaret E. Weymouth, the wife of the judgment debtor. "Hence 
no lien attached to the land as a conséquence of said judgment or of 
the filing of the transcript, and the subséquent conveyances by the 
respondent Margaret E. Weymouth and her husband to De Lanty and 
Strong, for value, prior to any proceedings taken by said créditer, 
attacking the féaûsfer from the husband to the wife, were suflBcient, 
and would be upheld." In this case the légal title was conveyed 
by the judgment debtor prior to the date of the judgment. No pro- 
ceedings were commenced by the intervener or his testator attacking 
the validity of the transfer of title from Henry Bash and wife to 
their son and son-in-l&w until after the trial and détermination of the 
issues in the cbndemnation proceedings by which the land was ap- 
propriated by the United States government. In effect, the légal ti- 
tle and the interest of ail the parties named as défendants was, by the 
final judgment herein, conveyed to the government, so that the case 
cornes fairly within the ruîe laid down by the suprême court of this 
state in the case above cited. The judgment set forth in the inter- 
vener's pétition never became a lien upon any part of the land appro- 
ipriated by thèse proceedings. Therefore the pétition fails to show 
that the .intervener bas any just or légal claim to any part of the 
money paid into the registry, or any standing to contest the right 
of the parties to whom said money has been awarded to receive the 
same. 

The intervener's amended pétition cannot be treated as a cred- 
itors' bill, and be cannot be permitted to intercept the passage of 
'money from the government of the United States to the persons to 
whom compensation was awarded, while that money remains in the 
oustody of this court, for two reasons: First. Such a proceeding 
would be, in effect, a suit against the government of the United States, 
and, the clerk of this court having légal cilstody of the fmids, to 
make them liable to the intervener, as garnishee. Proceedings of 



EASTERN BUILDING & LOAN ASS'n V. BEDFOED. 7 

this nature, to reach funds in légal custody, are not tolerated. Sec- 
ond. The intervener's amended pétition is insuflftcient as a creditors' 
bill for the reason that it does not aver that an exécution bas béen 
issued upon the judgment, and returned nulla bona, nor that the légal 
remédies for enforcing the judgment hâve been exhausted. Démar- 
rer sustained- 



BASTERN BUILBING & LOAN ASS'N v. BEDFOED. 

(Circuit Court, W. D. Tennessee, W. D. May 31, 1898.) 

No. 487. 

L PoRKiSN Corporations— State Ekgulation— "Doins Business." 

Oomplainant, a New Yorlj corporation, loaned money to défendant In 
Tennessee, talving as security a mortgage upon land in the latter state, 
without having complied with the conditions prescribed by the Tennessee 
statutes for foreign corporations doing business within the state. The 
negotiations were ail carried on by mail, through agents in Tennessee, 
the loan being approved at the company's home office in New York, and 
ail notes being payable at that office. Beld, that the contract was made 
In New Torlt, and to be performed there, and that the company was not 
doing business in Tennessee within the meaning of the statutes. 

2. CONTRACTS— NONENPOBCEABLB IN StATB COURTS— POWBR OF FbDERAIj COtTRTB. 

A fédéral court will not refuse to enforee a ralid contract, harmless In 
Itself, which is nonenforceable in the state courts merely on account 
of noncompliance with state administrative régulations. 

8. USUBT — LEX LocI CONTRACTUS GOVKIINS. 

A contract which would be usurious in the state where It la sought to 
be enforced is not subject to the usury penalties of that state if it is not 
usurious under the law of the state where it was made. 

L CONTBACTS— EnFOBCBABILITT— CUBING Defects. 

Where a contract Is nonenforceable simply by reason of noncompliance 
with administrative régulations of the state, and not because of any 
vice inhérent in the contract itself, the defeet is cured, and the contract 
rendered enforceable, by subséquent compliance with such régulations. 

In Equity. Bill to foreclose a mortgage. 

By an act of the législature of the state of Tennessee of March 28, 1891 
(chapter 2), entitled "An act to regulate the business of building and loan 
associations," it was required that no building and loan association organ- 
tzed under the laws of another state should do business in Tennessee unless 
said association should deposit, and continually thereafter keep deposited. 
In trust for ail its members and creditors, mortgages amounting to not less 
than $25,000 or more than $50,000, at the discrétion of the treasurer. They 
were also required, before commencing to do business, to file with the 
treasurer of the state a duly-authenticated copy of their charter or articles 
of incorporation, and a certificate of deposit of the valid securlties required. 
By another section the officers, directors, or agents of foreign building and 
loan associations were forbidden to solicit subscriptions to their stock in that 
state, or to sell or knowingly cause to be issued to a résident of the state any 
stock of the association, unless a deposit had been made in accordance with 
the terms of the act, and it had otherwise complied with its provisions. Agents 
were required to be licensed by the treasurer, for which they were to pay 
a fee of $2, and he was also to recelve a fee of $25 for flling the papers 
mentioned in the act. Any violation of the prohibition against the sale of 
stock without a compliance with the act was made a misdemeanor, and pun- 
Ished as such by fixed penalties. By another act of March 17, 1891 (chapter 
95), chapter 31 of the acts of the législature of Tennessee for the year 1877, 
being sections 1992 to 2003 of MlUiken & Vertrees' Code, was amended so as 



B 88 rBDERAL REPORTER. 

to apply that act to corporations, chartered under the laws of other slates, 
known as "building and loan associations," and other speclflcally enumer- 
ated corporations. The act of 1877, carried into Millllîen & Vertrees' Code 
was an act for the encouragement of mining and manuf acturing corporations, 
whlch were required. If desiring to carry on their business In thls state, to 
flle In the office of the secretary of state a copy of their charters or articles 
of Incorporation, and such coriwrations were to be deemed and taken to 
be corporations of thls state, subject to Its jurisdiction, to sue and be 
sued thereln in the mode and manner directed by law in the case of corpo- 
rations created and organized wlthin the state. Then the act conferred the 
privilège of acqulring and holding real property, which was made liable 
for its debts. The act gave résident credltors priority. Taxation was regu- 
lated. Rights of way were glven for the maintenance of roads, bridges, 
canals, tramways, telegraph Unes, etc.; but they were required to begin 
business withln a year, It being declared to be the object of that act to 
secure the opening and development of the minerai resources of the state, 
to facilitate the introduction of foreign capital, etc.; and such corporations 
were authorized to establish viUages and settlements for the use and rési- 
dence of its employés and others; and the sale of liquor was prohibited withln 
a radius of flve miles of such villages and settlements. Subsequently, by an 
act of March 26, 1891 (chapter 122), thls act (chapter 31, 1877) was extended 
to ail corporations chartered or organized under the laws of other states or 
countries for any purpose whatsoever, which may désire to do any kind of 
business wlthin the state of Tennessee. This last act further required that 
a copy of the charter should be flled wlth the secretary of state, and an 
abstract thereof in every county in which a foreign corporation desired to do 
business. And then, by section 3, It was enacted that "it shall be unlawfiil 
for any foreign corporation to do or attempt to do any business or own or 
acquire any property in this state without first having complied with the 
provisions of this act, and a violation of thls statute shall subject the offender 
to a fine of net less than one hundred dollars, nor more than flve hnndred 
dollars, at the discrétion of the .iury trying the case." And by section 4, 
when the corporation had complied with the provisions of the act, it should 
be to ail Intents and purposes a domestic corporation of the state, and if it 
had no agent in the state upon whom process could be served, it was liable 
to attachment, to be levied upon any property owned by the corporation. The 
last section of the act re-enacted the provisions of chapter 31 of the Acts 
of 1877, thus extending ail the privilèges of that original act to ail corpora- 
tions whatever coming into the state to do business. The plaintiff is a build- 
ing and loan association of the state' of New Yorli, having its location at the 
city of Syracuse, which bas never complied or attempted to comply, except 
as hereinafter stated, with any of the foregoing acts, nor with a subséquent 
act lînown in the législation of the state as the "Curative Act" of May 10, 
1895 (chapter 119), which authorized corporations that had been doing busi- 
ness in the state contrary to the provisions of the former act to file their 
charters as required, aud be relieved of the penalties and forfeitures in- 
curred, but with the important provision that no suit should be instîtuted 
upon any contract thus made valid until after two years from the passage 
of the act. 

By the charter of the plaintlfC company it was authorized to establish a 
local board anywhere, to be composed of its members in that locality, to 
assist in carrylng on its business, it being a mutual company. It had a firm 
of agents in Memphis, Shelby county, Tenn., and also a local board, com- 
posed of members thereabouts. Oii the 23d day of January, 1891, before 
the passage of any of the foregoing acts except that of 1877, the défendant 
signed in Shelby county. Tenu., a written application for shares in the plain- 
tiff association in the form prescribed for the purpose, and customary lu 
doing its business. Thls application was forwarded by mail through the 
above agents to the plalntia' company at its home office in Syracuse, N. Y. 
The application was granted by tlie board of directors at the home office, and 
on February 2, 1891, a certificate for 46 shares of the stocii, amounting to 
$4,600, was issued to the défendant, being sent to him by mail through the 
Memphis agents. According to the scheme of the company, this stock was 
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1» mature by the payment of its dues and assessments on the Ist of August, 
1897. Thèse dues and assessments were payable at its home ofiBce In Syra- 
cuse, N. Y., but a by-law authorlzed them to be pald to the local board or 
agent where the stockholder resided, if the stockholder se desired. On March 
20, 1891, the défendant made a written application for a loan, which, accord- 
Ing to the custom of the company, was sworn to, and appralsers appolnted 
by the local board Indorsed on the application a sworn appralsement of the 
property which was offered as security. In thls application for a loan of 
$4,600 for 6% years it was stated that the loan was to bear Interest at the 
rate of 5 per cent, per annum, and a premium of 5 per cent, per annum, 
payable annually on or before the last Saturday of each month, "ail pay- 
ments to be made as the lender may direct," and to secure the same tiâe 
défendant agreed to give a mortgage upon the property offered as security. 
Thls application and appraisement, lilie the application for stock, was sent 
by the agents, through the mail, to the home office at Syracuse, N. Y.; and 
on the 18th of May, 1891, the board of directors at Syracuse, in the state of 
New York, recommended and approved the loan. Subsequently Bedford made 
a written application, agaln sent through the mails for what is called "an 
advance of loan," and referred to the resolution of the board of directors 
of May 18, 1891, allowing the advance at "a premium of ten per cent.," at- 
tached to which written application was the affidavit of one of the agents, 
which was again forwarded to the board of directors by mail. The défendant 
and his wife then executed a mortgage upon real estate situated in Shelby 
county, Tenu., dated May 1, 1891, duly and properly acknowledged .Tune 18, 
1891, flled for record June 20, 1891, and duly reeorded in the register's office 
of Shelby county. Thls mortgage acknowledged the receipt of 54,600, and 
secured the sum of $5,683.08, "the same being the principal, interest, and 
premium of the loan, evidenced by 78 notes, dated Memphis, Tenu., May 1, 
1891, payable to said association at its office in Syracuse, monthly." Having 
signed thèse notes at Memphis, and reeorded this mortgage, they were again 
forwarded by thèse agents, through the mail, to the home office, in the 
City of Syracuse, N. Y., and thereupon the plaintiff company drew its draft 
on the Bank of Onondaga at Syracuse, N. Y., in favor of the défendant, for 
the sum of $4,140, which in due course of business was p.iid to him, or to 
his order, at Syracuse, N. Y. The shares of stock were withdrawn, duly 
receipted for, according to the custoraary method of doing business. The 
plaintiff company did file a copy of its charter with the secretary of state on 
August 11, 1893, and an abstract tbereof in Shelby county on August 15, 
1893, more than two years after the completion of this transaction, and be- 
fore the passage of the curative act. The 78 notes executed were ail dated 
May 1, 1891. Each was for Sf72.86, except tlie last three. which were each 
for the sum of .$38.36. They were ail payalile to the order of the plaintiff 
company at its office in Syracuse, N. Y., the flrst on or before the last Satur- 
day of May, 1891, and each successive one on the last Saturday of every month 
thereafter up to and including the last Saturday of November, 1897. Thèse 
notes represented the amount of dues estima ted to mature and become pay- 
able on the shares of stock which the défendant held until the same should 
mature and reach their par value from the payment of the dues, together 
with the earnings thereon, and the interest and premium advance during thaï 
period. The shares of stock were aiso piedged as collatéral security In 
addition to the mortgage. The mortgage Itself contalned stipulations to pay 
the principal, interest, and premiums, and to conform to the constitution and 
by-laws of the order, pay the fines and penaltles prescribed thereby according 
to the intent and meaning of the articles of association, keep the buildings on 
the premises Insured against loss by fire, to pay ail taxes, and to perform 
ail other necessary things relative to said premises which were imposed by 
the contract and by-laws of the association. The défendant further agreed 
to pay the monthly installment dues of 75 cents on each share. There was 
also a provision that if he should fail to pay any of the notes, shares, or dues, 
the whole should become fully due and payable; that the shares of; stock 
should be forfelted, and the mortgage and contract should be immediately 
enforced. The notes were ail pald up to and including the last Saturday of 
June, 1893, slnce which tlme noue of the notes, assessments, or dues hâve 
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béen pald. Thla blll vras flled to ènforce the contract and foteôlose the 
mortgagïs, ôll the 24th of June, 1895, à llttle more than 30 days after the 
passage of the cufatlve act, and befûï-e the 2-years limitation thereof had 
expired. 

Buchanon & Minor, for plaintiff. 
Proysier & Heath, for défendant. 

HAMMOND, J. (after stating the facts). The défense In this case 
is without a particle of merit, the.flèîendant having received nearly 
f 5,000 of the plaintifï's money upon a loan secured by a mortgage 
upon his property in the ôrdinary way of such transactions. There 
is no reason why he should not pây the money bàck, and no défense 
is offered except that the plaintiff, heing a foreign corporation, had 
no right to make the loan until it had complied with certain admin- 
istrative rules and régulations of the state of Tennessee concerning 
foreign corporations. Naturally, répudiation of a debt admitted to 
be just flnds its protest àt the bar frotn the plaintiff's counsel. That 
protest also naust flnd response injudicial judgment, unless the courts 
are compelled to sustain the défense upon some inexoi-able principle 
of law having its only justification in the maxim, "Ita lex scripta 
est." For my part, I am not prepared to concède to state légis- 
lation that unrestrained absolutism of power over foreign corpora- 
tions which is being built up by the usurpation and enlargement of 
the recognized right to regulate foreign coi-porations doing business 
in the state. Those corporations are not outlaws from ail constitu- 
tional protection because of this power to regulate them, nor because 
of a power to prohibit them from doing business in the state. That 
power of régulation or prohibition does not necessarily mean a power 
to forbid their home contracts with citizens of a foreign state, and 
about property in that state. It is not more imperious than the 
equally vaunted police power of a state, which it was said by the 
suprême court "cannot be put forward as an excuse for oppressive 
and unjust législation." Per Mr. Justice Brown in Holden v. Hardy 
(Feb. 28, 1898) 18 Sup. Gt. 383 ; Davidson v. New Orléans, 96 U. S. 
97; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064. And, as in 
the case of the police power, the exaggerated claim of absolute power 
over foreign corporations has received its check, flrst in the dissenting 
opinion in Hooper v, California, 155 U. S. 648, 657, 15 Sup. Ct. 207, 
and now in the judgment of the full court in Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Ct. 427; and that, too, in relation to législa- 
tion similar to that set up by this défense. What may be called the 
constitutional freedom of trade or right of contract as against such 
législation has been fully sustained by the latest of thèse décisions, 
both as against the police povrer, where the public health, morals, 
or safety is not involved, and this power to regulate or prohibit the 
business of foreign corporatipns, "The question in each case," says 
Me. Justice Brown in Holden v, Hardy, supra, "is whether the légis- 
lature has adopted the statute in ex;ercisé of a reasonable discrétion, 
or whether its action be a mère excuse for an unjust discrimination, 
or the oppression or spoliation of a particular class." 

When aâked what public policy was at the back of the législation 
of 1891 forbidding foreign corporations to do business in the state 
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without having first registered their charters in every county in the 
State in which they proposed to do business and acquire property, 
counsel for tlie défendant replied that it was to prevent irresponsible 
corporations from getting a footing in tlie state, and to advise tlxe 
people as to tke charter rights and privilèges of tlie companies. 
Plainly, this is only admiaistrative in its character, and is in no sensé 
at ail a policy which affecta the health, morals, or gênerai safety of 
the public; and, as applied to a contract like that we hâve under 
considération, there is no effect of the policy that in any senae dis- 
parages the contract. It is as harmless as it was before, and in the 
nature of the public policy there is nothing to invoke that kind of 
protection which usually falls within the police power; and it is 
somewhat misleading, therefore, to attack the contract as being 
against public policy. The statute makes no distinction between 
responsible companies. Either may establish themselves by register- 
ing their charters. 

As to the matter of information, the défense has rather a flimsy 
foundation, for it is far more likely that any one dealing with the 
corporation would dépend upon the abundantly printed and circu- 
lated forms of the charter, which in this day of cheap printing and 
rapid commimication is all-suflBcient for the purpose of information, 
without the trouble of going to the county seat to inspect the rec- 
ords. There does not seem to be much in this suggestion to invoke 
the principle of public safety, or even the public welfare, as a founda- 
tion for the policy stated. It is not to be presumed that the object 
of the législature was to make répudiation easy by furnishing a dé- 
fense like this to the vast number of people who hâve resorted to the 
loan and mortgage companies to borrow money which they could not 
get at home, and could get abroad at cheaper rates. Possibly, the oft- 
reiterated charge that the real purpose of the législation was to make 
fées for the registration officers in the différent counties may fur- 
nish a due to the kind of public policy which is the foundation of the 
législation ; but, evidently, forfeitures of contracta are not to be en- 
forced by the courts in aid of a public policy like that unless it must 
be done in loyal obédience to the command of the législature. Cer- 
tainly, however, it does not fall within the class of cases mentioned 
by Mr. Justice Brown in Holden v. Hardy, where the législature may 
impose limitations upon the right of contract to prevent détriment 
to the well-being and safety of the people or their property. It can- 
not be denied, nevertheless, that the législature of Tennessee had 
the right, and the courts must enforce it, to require foreign corpora- 
tions to comply with thèse régulations, and might aiïix any pains and 
penalties for that purpose which the législature might choose, — 
and that has been done by this act; so that, if we had the male- 
factors against its prohibitions, and this were a case to enforce those 
penalties, as in Hooper v. California, supra, we might be compelled to 
do it. But when it is claimed that this act makes the contract be- 
tween the borrower and the lender void or nonenforceable in the 
courts, it is another matter, which requires the strictest scrutiny be- 
fore such a penalty can be invoked against the natural justice and 
the greater public policy of encouraging the enforcement of fair con- 
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tracts and compelling borrowers to repay the money whîch they hâve 
borrowed. It seemed to be conceded in the argument by the plain- 
tiff's counsel that the suprême court of Tennessee does net recognize 
any distinction between statutes which, in their terms, déclare a 
contract shall be void as one of the pénal ties imposed, and those 
which do no more than prohibit the doing of a thing, and impose a 
penalty; that by our Tennessee law, if the thing is prohibited any 
contract concerning it is void without any explicit déclaration of the 
statute to that effect, and without référence to the fact whether the 
statute imposes other penalties or not. Stevenson v. Ewing, 87 
Tenu. 46, 9 S. W, 230; State v. Phœnix Ins. Co., 92 Tenu. 420, 21 S. 
W. 893; Haworth v. Montgomery, 91 Tenn. 16, 18 S. W. 399; xVnder- 
son V. Railroad Co., 91 Tenn. 46, 17 S. W. 803; Kailroad Co. v. Evans, 
14 C. C. A. 116, 66 Fed. 809. It is not necessary in this case to go 
into a critical examination of the Tennessee cases to détermine 
whether or not they go to the extent of deelaring the contract void, 
or only to that of deelaring that the courts of Tennessee will not en- 
force them, which, be it rememberaî, are two distinct results, the 
différence being ail-important. If the contracts be void, they should 
not be enforced anywhere; but, if there be only a prohibition on the 
courts of the state from enforeing them, they niight be enforced else- 
where, and as well, probably, in the fédéral courts sitting in the state 
of Tennessee, which are not subject to the prohibitions of the Tennes- 
see législature relating to the state courts. We are relieved from 
any considérations like tbose from the fact that this contract, in our 
judgment, was one over which the state of Tennessee had no power 
whatever, except possibly to deny its enforcement by the courts of 
Tennessee, though even that may be very doubtful. This was a 
New York contract, made in New York, to be performed there, and 
not in any sensé a Tennessee contract. The making of such a con- 
tract is not doing business in Tennessee, and does not fall within 
the prohibitions of the statute. Essentially, it is not différent in re- 
spect of this from the contract in the case of Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Ct. 427; nor Loan Co. v. Cannôn, 96 Tenn. 599, 
36 S. W. 386; nor Lauter v. Trust Co., 29 C. C. A. 473, 85 Fed. 894; 
nor Csesar v. Capell, 83 Fed. 408;. nor Trust Co. v. Willhoit, 84 Fed. 
514. 

It is contended that the case of Association v. Canhon (Knoxville, 
Sept., 1897; Tenn. Sup.) 41 S. W. 1054, has authoritatively settled 
that the contract is void, and that the fédéral courts are bound by 
that décision. It does not appear from the report of that case 
whether the notes were payable in New York or Tennessee, though 
an inference that they were payable in New York is insisted upon by 
counsel for the défendant. It is true that in that case it was decided 
that the building and loan association was doing business in Tennessee 
contrary to the prohibitions of the statute, citing Lumber Co. v. 
Thomas, 92 Tenn. 589, 22 S. W. 743; Manufacturing Co. v. Gorten, 93 
Tenn. 597, 27 S. W. 971. But it is to be particularly noted that tbo 
court does not décide that the contract was void, no matter. whethei' 
it was a New York or a Tennessee contract, but ohly. that "the court 
of chancéry appeals was correct in holding that the; contract waa 
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illégal, and could not be enforced by the court, and in refusiug to 
foreclose the mortgage of the building and loan association." If 
that be true of the Tennessee state courts, it is not necessarily true 
of the fédéral courts, as before intimated. It is a familiar principle 
that the fédéral courts do not follow the pénal statutes imposing pen- 
alties of prohibition that relate only to matters of procédure and prac- 
tice or to matters of jurisdiction. The législature of a state cannot 
shut up the fédéral courts, nor deny parties access thereto. They 
may prescribe rules of property, and déclare contracts within their 
jurisdiction null and void, and thereupon the fédéral courts will 
enforce the rules of property and refuse to enforce the void contracts; 
but, if the législature leaves the contract valid, enabling the parties 
to enforce it within jurisdictions that are not amenable to the légis- 
lature of the state of Tennessee, I see no reason why the fédéral courts 
may not enforce such contracts, although their enforcement is pro- 
hibited to the courts of the state. This is not, however, to be mis- 
understood, as applying to those cases where the législation is the 
exercise of a police power based upon a public policy appertaining to 
the health, morals, or safety of the state, to use again the language 
of Mr. Justice Brown in the case above cited. That class of cases is 
very near akin to those constituting rules of property. At ail events, 
the fédéral courts will not enforce contracts that are vicions because 
they are contrary to the declared will of the législature exercising 
that care for the health, morals, or safety of the public to which 
we hâve adverted. But it does not follow from this that they will 
refuse to enforce valid contracts that are harmless in themselves, 
and nonenforceable in the state courts, only because they are not in 
conformity to certain prescribed preliminary rules and régulations 
of an administrative character, necessary to be complied with before 
suit can be brought upon them in the state courts. I do not stop 
to support this enunciation by the citation of authorities, for the 
reason that it is not depended upon in favor of this judgment. 

Whatever respect we may and should hâve for the adjudications 
of the suprême court of Tennessee in construing state statutes, it is 
not imperative that we shall follow a décision which is contrary to 
our own fédéral décisions above cited, and one which bas been made 
long after this contract was entered into, and after the rights of the 
parties therein had fully attached. In such cases it is open to us to 
follow our own décisions and exercise our own independent judg- 
ment as to the validity of thèse statutes. The rule upon this sub- 
ject is nowhere so well expressed as in the case of Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. ,334, 76 Fed. 296, in which case 
Judge Lurton was careful to coUate the cases on the subject, and to 
déclare the correct rule for our guidance. Burgess v. Seligman, 107 
U. S. 20, 2 Sup. et. 10. 

Another observation upon the case of Association v. Cannon, supra, 
is worthy to be noted hère, ând that is that, although the contract was 
declared illégal, and not enforceable in the state of Tennessee, the 
resuit was so shocking to the sensé of justice of that court tbat it 
resorted to the well-known principle that one asking équitable relief 
tn'ust himself do equity, and compelled the debtor to cepay the tooney 
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borrowed ont of the funds realized by the sale of the property, not- 
withstajiding the so-called illegality of tàe contract, thereby substan- 
tially enforcing it notwithstanding the prohibitions of the statute. 
But, conceding ail that may be claimed for that case, and admitting 
that it is a fair inference from the statement of facts that that con- 
tract, like this, was to be performed in the state of New York, and 
not in the state of Tennessee, the final and all-sufficient answer to 
it is that, if the suprême court of Tennessee has properly construed 
the statute, it has been, in our judgment, declared unconstitutional 
by the suprême court of the United States in the above-cited case 
of Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, just as a sim- 
ilar statute of Louisiana similarly construed by the suprême court 
of that state was declared unconstitutional. 

In Caesar Ti Capell, supra, this court had occasion to examine the 
authorîties upon which the ruling is based that a promissory note 
payable in the state of New York is a New York contract, to which 
the giving of a mortgage in Tennessee is ônly as incident, and not a 
part, of the contract; and it is only. necessary to refer to the reason- 
ing and treatment of the cases found in. that opinion. I adhère to 
that opinion, and hold that the facts in this case, which are not 
unlike the facts in that case, do not change the rule there laid down. 
It is true thât there is much more ground on the facts of this 
case for the contention that the business was done in Tennessee than 
there was in the Case of Allgeyer, above cited, but this is only a 
superâcial view of the subject. In the Allgeyer Case the property 
insured was in the state of Louisiana. The owner making the con- 
tract of insurance was in Louisiana. That which he did to put the 
contract into being was done in Louisiana, by writing and depositing 
a letter in the post office at New Orléans. The agency which he used 
in his business was the telegraph and its operators or the post office 
and its officiais. They were ail in Louisiana, and necessary agencies 
in the completion of the contract; and yet it was held that this was 
not doing business in the state of Louisiana, because the contract was 
to be performed in New York, the premiums were to be paid there, 
the losses, if any, were to be paid there, which made it a New York 
contract; and the suprême court say that, if the suprême court of 
Louisiana was correct in holding'that the Louisiana statute forbade 
the doing of those things in Louisiana because the company had not 
complied with statutes of prohibition similar to this we haye in this 
case, the statute was in violation of the fourteenth amendment to the 
fédéral constitution by depriving the parties of their liberty without 
due process of law,— that is to say, the freedom to make a contract 
of insurance to be performed in the state of New York. We must 
not be misled by the suggestion of counsel for the plaintiffs that in 
the Allgeyer Case it was especially noted that the défendant had no 
agent in Louisiana, thereby inferring that, if the company had had 
an agent in Louisiana, the décision wonld hâve been otherwise. That 
is a mistaken reading of the case. The constitution of Louisiana con- 
tained a provision that no foreign corporation should do business in 
the state without having one or more known places of business and 
an authorized agent or agents in the state upon whom process might 
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be served, and the ooart adverted to the faotthat there was no kuôwn 
place of business and no agent in the state as a circumstance to show 
that the company was not doing business in ;the state, and as an indi- 
cation of what was meant by that phraseology in the législation then 
under considération. It is not at ail to be inferred from this that, 
if the Insurance company had made this contract through the ageney 
of some soliciter, who performed the f unction of mailing the corrcr 
spondence by which it was effectùated, instead of that correspondence 
being mailed by the insured himself, the décision would hâve been 
otherwise than it was; and that is ail the différence there ia in this 
case. There Allgeyer wrote and mailed his own letters, which were 
necessary to complète the contract. Hère the defendant's applica- 
tion and subséquent acceptance were also transmitted through the 
mails, albeit by the instrumentality of his own agents or fellow 
members of the building and loan association acting in the city of 
Memphis. Thèse were only his messengers or agents to put his let- 
ters in the mails. The essential facts are that he applied in the state 
of New York by mail for a loan, and the acceptance of his ofler was 
had in the state of New York, and transmitted to him by mail through 
the same agents as before. The contract was that he would pay 
the money, principal and interest, in New York, which made it a New 
York contract; and the fact that the créditer gave him the privilège 
of paying it hère in Memphis if he chose to do se does not at ail 
affect that circumstance. The most that can be said upon the facts 
of this case is that the preliminary negotiations for the contract 
took place in Tennessee. It may be that the agents through whom 
they were carried on were, in the sensé of the Tennessee statute, as 
to those negotiations, doing business in that state contrary to the 
statute; and it may be that the suprême court will refuse to hold 
that the fourteenth amendment protects the défendant in his right to 
borrow money in the state of New York, and to mortgage his Ten- 
nessee land as security for it, if he does the business through such 
agencies, and may confine that valuable constitutional protection to 
the bare use of the mails; but I do not see why any such distinc- 
tion should be made. If it be a sound distinction, the utmost that 
can be claimed is that the preliminary negotiations themselves were 
illégal, and subjected the offending parties to the penalties of the 
statute, as in Hooper v. California, supra; but this does not change 
the ultimate fact that the défendant hère and the plaîntifE there en- 
tered into a contract in the city of Syracuse, N. Y., for the loan of 
the money and the mortgage of the property. It was there in Syra- 
cuse that their minds came together through whatever agencies may. 
hâve been used for that purpose, and the contract of lending or bor- 
rowing and mortgaging was done in the city of Syracuse, N. Y., and 
not in the city of Memphis, and therefore the statute of Tennessee has 
no application to it. That part of the business was not done in Ten- 
nessee, and it is only that part with which we are dealing in this 
case. 

I undeiTstand the case of Allgeyer v. Louisiana to settle that it is 
not withiri the competency of the législature to prohibit a citizen of 
Tennessee from borrowing money in New York from a citizen of New 
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York and giring a mortgage apon Ms property in Tennessee to seoure 
it, and the fact that the lender is a New York corporation does not at 
ail alter the right both of the défendant to make the contract of bor- 
rowing and of the corporation in. New York to make the contract of 
lending according to its capacities in that state. The law of New 
York is the lex loci contractas in snch cases, and not that of the state 
where the borrower résides. That is both the business and the légal 
status of the transaction. It is only a question of how the parties 
shall get together to make their contract. It seems to me quite 
preposterous to say, as was suggiested in the argument, that the 
borrower must physically leave the state of Tennessee, and be phys- 
ically présent in the state of New York, in order to make such a 
contract valid, It seems to be agreed by the defendant's counsel 
that, if such physical présence in New York had occurred, this con- 
tract could be enforced. It is decided in AUgeyer's Case that it can 
be enforced if the contract is made through the agency of the mails ; 
that is to say, through the functions of the postmasters. I suppose 
it would be agreed that if the défendant had made the same contract 
through the agency of the express company that it would not hâve 
been illégal; or if he had put a messenger on the cars, and sent him 
with a power of attorney to the city of New York, it would not hâve 
been illégal. Now, why is it any more illégal to negotiate through 
persons in Tennessee who are wrlling to take the burden of attending 
to the détails, and transmitting their correspondence through the 
mails? For my part, I do not see any distinction that can be fairly 
drawn, upon the circumstances, between the two cases. We hâve, 
then, the broad principle that a contract of borrowing and lending to 
be performed in the state of New York is the doing of that business 
within the state of New York, and not within the state of Tennessee, 
no matter how or what agencies are used for the purpose, and no 
matter what punishments may be inflicted upon those who dare to ae- 
cept such agencies within the state of Tennessee. And, moreover, 
we hâve in the Allgeyer Case the broad principle that the right of the 
citizen of Tennessee to make such a contract of borrowing, and of the 
New York corporation such contract of lending, cannot be prohibited 
by the législature of the state of Tennessee ; and it is a misapplication 
of the power of the state of Tennessee over foreign corporations to 
assume that it can exercise any such prohibitions upon the freedom 
of contracts. The whole argument in behalf of this défense proceeds 
upon the false assumption, in my judgment, that it was a contract 
made within the state of Tennessee. 

It may be that this will very much narrow and limit the opération 
of this act of Tennessee, but I cannot see that that is any objection 
to the ruling hère made. It may be that, if the foreign corporations 
can thus "do business" in Tennessee, we emasculate the power of 
the state of Tennessee to prevent their "doing business" in that state; 
but ail this is a mère play upon the words, as the only effect of the 
ruling is to confine the power of the state to that class of prohibi- 
tions which prevent thé foreign companies from becoming pro hao 
Tennessee corporations. That is the privilège giyen them by the orig- 
inal statute and ail the later statutes, that if th'ey will comply with 
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their provisions thiey shail, in effect, become domestic corporations. 
Indeed, the conception of the original statute was one of encourage- 
ment and indulgence, and not prohibition. And the fallacy of the 
défense is that unless they accept the beneflt, and thus become do- 
mestic corporations, they shall not be allowed to make contracta with 
the citizens of Tennessee at ail. How far they may go in that direc- 
tion we need not décide, but we hâve now the authority of the su- 
prême court of the United States for saying that the législature can- 
not go to the extent of prohibiting the making of a contract to be 
performed in the state of New York. There is no anomaly in this 
position, for, in the former opinion upon this question I cited the case 
of a Scottish railroad company which built its tracks within the 
territory of England, and ran its traffic trains every day over that 
territory, kept its station houses and station agents there, and yet 
that v?as held not to be "doing business" within the territory of Eng- 
land. Csesar v. Capell, supra; Hazelton v. Insurance Co., 55 Ped. 
743, 750. 

Référence has been made in the argument to a Tennessee process 
act of March 29, 1887 (chapter 226). defining, for the purpose of serv- 
Ing process in suits brought against foreign corporations in Tennessee, 
what is to be, in the purview of that act, held to be "doing business" 
within the state. That is a spécial statutory définition for a spécial 
purpose, and cannot be perverted to the purposes of an interprétation 
of another act where only a similar phraseology is used for an entirely 
différent purpose. The truth is, this phrase, "doing business" within 
the state, or "engaged in business" within the state, is of such an in- 
deflnite and uncertain meaning, so vague and ambiguous, so elastic 
in its quality, that an act of the législature which uses it without 
defining it is almost nugatory for want of certainty as to its mean- 
ing; and, following the well-known and cardinal rules of construction, 
such phraseology will not be construed by the courts to prohibit harm- 
less contracta, or to secure formidable forfeitures upou the mère liter- 
alism of the words used. If one should undertake to deflne the phrase 
by spécifie or particular désignations of the things prohibited, he might 
be expected to encounter difficulties in doing what pénal aets should 
do in respect of explicit définitions of the offenses created; and as 
well some lack of power to extend the prohibitions beyond the ter 
ritorial limits of the state. It is not possible to build a Chinese 
wall around a state, so that a citizen of it shall make no contracts with 
a foreign corporation except by permission of the state. The All- 
geyer Case settles that the mails, at least, will break through such a 
prohibitory contrivance. 

The défense of usury is untenable. The contract is not usurious 
under the laws of the state of New York, and in that respect the 
case certainly is governed by the above-cited case of Loan Co. v. Can- 
non, 96 Tenu. 599, 36 S. W. 386, which holds that the usury laws of 
Tennessee can hâve no extraterritorial eflfect. It has always seemed 
to me that that case also is almost a direct judgment in favor of the 
ruling hère that this was a New York contract. It decided un- 
der very similar circumstances that it was a Minnesota contract, 
and therefore not subject to the usury penalties of the Tennessee 
88 P.— 2 
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■tatutes. If it was a Minnesota contract for tlie purposes of usury, 
it was a Minnesota contract for the purposes of the proliibitions of 
the act of 1891. ■; • . 

This view of the case makes it unnecessary to consider the conten- 
tion of the plaintifiE that the défendant is estopped. to contest the 
validity of the contract, upon the ground that he is himself particeps 
crimlnis^ and acting in violation of whatever state law there may 
hâve been; that heis taliing advantage of hls own wrong and his own 
turpitude as a violation of the statute, as a défense to a deht volun- 
tarily contracted, and for -which he haa received full considération. 
Also upon the ground that, having received and used plaintifE's 
money with full knowledge, nece^arily implied, if not actually ex- 
isting, of thé plaintiff's alleged incapacity to contract in Tennessee, 
he is estopped to set up that incapacity aa a défense opon much the 
same ground that one vrho deals with a corporation is estopped to 
deny the corporate character of the party with whom he deals. And, 
lastly, that the défendant was himself a member of this company at 
the time the act was passed, at the time he solicited tl^e loan, and at 
the time he made the contract; that it was a mutual company, for 
which he is as much responsible as the other members, and there- 
fore he will not be allowed to set up that its contract was illégal and 
void, but must leave it to the state to enforce whatever penalties and 
forfeitures may arise to him and his fellows because of his own illé- 
gal conduct in joining a mutual company acting in the state in viola- 
tion of the law, or, what is the same thing, remaining in the com- 
pany after the act was passed. It is possible that this is a good dé- 
fense, but we need not décide the point. Gold-Minlng Oo. v. National 
Bank, 96 U. S. 640, was a case where a défendant sued by a national 
bank which had loaned him money was not allowed to plead as a 
bar that the bank had violated the act of congress in lending a larger 
amount of its capital stock than had been actually paid in. There 
the court says: "We do not think that public policy requires, or that 
the act of congress intended, that an excess of loans beyond the pro- 
portion specilied should enable the borrower to avoid the payment of 
the money actually received by him." In Cowell v. Springs Co., 100 
U. S. 55, upon a breach of a condition in a deed that intoxicating 
liquors should not be manufactured or sold upon the premises, the 
grantee was not allowed to set up the invalidity of the title in dé- 
fense of a suit to enforce the terms of the condition. In Williams 
T. Gideon, T Heisk. 621, the principle is well settled that the créditer 
who has conflrmed a fraudulent deed by receiving a benefit under 
it, or becoming a party to it, is estopped from impeaching it. And 
there are many other cases holding that corporations acting ultra 
vires and making invalid contracts may nevertheless enforce them 
against persons who hâve received the benefit, upon the doctrine 
that they are estopped to deny the binding effect of that which they 
hâve done voluntarily, and with full knowledge of the facts. Rail- 
way Oo. V, McOarthy, 96 U. S. 258; Bank v. Matthews, 98 U. S. 621, 
where the court quotes with apprOval Mr. Sedgwick's statement 
that "where It is a simple question of authority to contract, arising 
dther on a question of regularity of organization or of power con- 
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ferred by tke charter, the party who has had the benefit of an agree- 
ment cannot be permitted in an action founded upon it to question 
its validity. It would be in the highest degree inéquitable and un- 
just to permit a défendant to repudiate a contract the beneflt of which 
he retains." Sedg. St. & Const. Law, 73; Arms Co. v. Bariow, 63 N. 
Y. 62; Sherwood v. Alvis, 83 Ala. 115, 3 South. 307; Eay v. Agency 
Co., 98 Ga. 132, 26 S. E. 56; Maçon & A. E. Co. v. Georgia E. Co., 63 
Ga. 103; Poock v. Association, 71 Ind. 357; Pancoast v. Insurance 
Co., 79 Ind. 172; Navigation Co. v. Weed, 17 Barb. 378. It must 
be conceded that this doctrine doea not apply to contracta involving 
moral turpitude on the part of both contracting parties, or those 
which hâve some inflrmity that arises out of a violation of public 
policy and public law, constituted and maintained for the safeguard 
of the public against dangers threatening the health, morals, and 
safety of the people; but this power of regulating foreign corpora- 
tions and the methods of doing their business within the state. or 
prohibiting them from doing business within the state at ail, has no 
such fôundation as that. The laws are purely administrative, and 
more directory than mandatory in their character. At ail events, 
if there are any cases involving the state's power over foreign corpo- 
rations to which the doctrine of estoppel does apply, this case must 
fall within that class. 

What has been said about the acts of 1891 applicable to ail foreign 
corporations is equally applicable to the spécial act relating to build- 
ing and loan associations of March 28, 1891 (chapter 2, p. 17, Acts 
1891). That act is purely directory in its provisions. It does not 
impose any penalties for its violation, nor does it contain anything 
prohibiting the doing of business within the state without a compli- 
ance with its directions. Much less than the other acts can it be 
said to déclare the contracta made by foreign building and loan asso- 
ciations without compliance with it void, of to forbid their enforce- 
ment in the state courts. Its seventh section prohibîts the oflQcers, 
directors, or agents from soliciting subscriptions of stock in this 
state, or selling or knowingly causing to be sold or issued to a résident 
of this state any stock of the association, without having deposited 
the securities required with the state treasurer; and it also requirea 
the agents to hâve a license, for which, aa always, a fee is charged, 
and it punishes violation of this provision by making it a misde- 
meanor. Some penalties are imposed upon domestic corporations 
for a violation of the directions requiring them to keep deposits with 
the treasurer, but there is not one line, word, or syllable of the whole 
act which makes the contracts void. Èowever, since the act of March 
17, 1891 (chapter 95), and the act of March 26, 1891 (chapter 122), 
in their tenus apply to building and loan as well as to ail other 
corporations, the whole législation may be taken as standing together, 
pari passu, upon the same footing one with another, and, taken ail 
together, it may be said that contracts falling within the prohibitions 
are not enforceable by the state courts of Tennessee, and perhaps not 
by the fédéral courts sitting within the state, though, as before re- 
marked, that may be doubtful. Yet the fact remains that a con- 
tract by any of thèse corporations, to be performed in anothei' state. 
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4oes not fall within the denunciations and prohibitions of tlie statute. 
'.vtese acts comprebend every foreign corporation whatever, and, if 
ihej are to be construed and enforced in the manner suggested by 
this défense, they would make void and nonenforceable every ordi- 
lary loan of money by a banking corporation in another state to a 
citizen of Tennessee carried on by correspondence through tlie mails 
or through the agency of local banks and loan brokers, as well 
as every other commercial contract which can possibly be conceived, 
made with foreign corporations. It is inconceivable that the légis- 
lature had any intention to give the statute such effect as that, 
and the true spirit and meaning of the act is, in my judgment, found 
in the fourth section of the act of March 26, 1891 (chapter 122), and 
also of the original act of 1877 (Mill. & V. Code, § 1994), as follows: 

"Sec. 4. That when any corporation complies with the provisions of this act 
i'-\ shall then be to ail intents and purposes a domestic corporation, and may 
sue and be sued in the courts of this gtate, and subject to the jurisdlction of 
the courts of this state Just as if It were created under the laws of this state." 

This means that foreign corporations may bave the privilège of 
becoming Tennessee corporations by compliance with thèse statutes, 
and tlieir domestication was the real purpose of ail the acts. For- 
eign corporations that désire such domestication must comply with 
the provisions of thèse statutes, and if they carry on their busi- 
ness in the same manner that domestic corporations do, and make 
their contracts to be performed within the state of Tennessee with- 
out compliance with thèse acts, then they are within the pains and 
penalties of the statutes. But if they confine their business to their 
own home places, make their contracts there, to be performed there, 
as was done in this case, they are not within the pains and penalties 
of the acts, and such contracts are not affected by them. As to 
such contracts, it is not within the power of the state to discharge or 
suspend their obligations. It may be within the power of the state 
by judicial construction of the act to close the courts of Tennessee to 
their enforcement, but they cannot close the courts of the United 
States to suitors who resort to those tribunals for enforcement of 
the contract. Says Mr. Justice Clifford, in Green v. Collins, 3 Cliff. 
494, Fed. Cas. No. 5,755: 

"Doubts may at one time hâve existed upon the subject, but it is now well 
settled that a state law cannot discharge or suspend the obligation of a 
contract made in another state if it was légal where it was made, and was a 
contract with a citizen of another state; not even if it was to bé performed in 
the state whose law is invoked to defeat the remedy." 

He cites Baldwin v. Bank, 1 Wall. 236; Suvdam v. Broadnax, 14 
Pet 74; Union Bank v. Jolly, 18 How. 503; Watson v. Tarpley, H. 
520; Hyde v. Stone, 20 How. 175; Demeritt v. Bank, 1 Brunner, Col. 
Cas. 598, Fed. Cas. No. 3,780; Hunt v. Danforth, 2 Curt. 592, Fed. 
Cas. No. 6,887, in which Mr. Justice Curtis remarks, "No state law 
can, proprio vîgore, deprive this. court of jurisdiction conferred by 
the constitution and laws of the United States,", applying the doctrine 
to the effect of the insolvency laws of a state. See, also, Cowles v. 
Mercer Co., 7 Wall. 118; Railwfay Co, v. Denton, 146 U. S. 202, 13 
Sup, et. 44. , . , 
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It is sufiBicient to refer to the case of Csesar v. Capell, 83 Ped. 403, 
to the jadgment of the court upon the effect of the flling of the charter 
with the secretary of state and the abstract thereof on August 11, 
1893, subsequently to the making of the contract, and prior to the 
passage of the curative act of May 10, 1895. We there held that a 
compliance with the statute prior to the act of 1895 was, in itself, 
a Bufflcient flling, which removed whatever infirmity there was in the 
contract; and therefore it might be enforced by the courts without 
regard to the act of 1895 subsequently passed. It was there said : 

"The inflrmity which existed before that time was that the courts of 
Tennessee, state and fédéral, if you please, would net enforce a contract 
made in disobedience of the statute; but whenever that disobedience was 
removed, and the parties compUed with the conditions, there was no longer 
any substantial reason why the courts should not enforce it. Any reason 
that might be assigned for not enforeing it would be neither within the mis- 
chiefs to be remedied by the statute nor within the enforcement of any poliey 
declared by it, but purely and entirely sentimental; the sentiment being that 
the contract, having been originally made in disrespect of the statute, should 
be forever disfavored by the courts and repelled from their precincts, until 
the législature had granted a statutory pardon. We think it will be found 
that courts do not proceed upon any such theory unless the inflrmity inheres 
in the vicions, immoral, or criminal nature of the act itself." 

This still seems to me qnite a substantial answer to the défense 
that bas been set up in this suit. The resuit is that the plaintiff is 
entitled to a decree for the collection of its debt and the foreclosure 
of its mortgage, and the usual decree for that purpose will be drawn 
and entered. Decree accordingly. 



THE META. 

(District Court, B. D. New York. Juue 21, 1898.) 

NEaiiaBNCE— Personal Inmdribs — Prebumptions. 

In a libel in admiralty to recover for personal injuries, where the évi- 
dence is such as to leave the circumstances and cause of the injury so 
uncertaln that the court can give no logical reason for determining the 
issue in libelant's favor, the presiimption that the person charged with the 
tort is not guilty must be malntained. 

This was a libel in rem by Thomas Hanson against the steam tug 
Meta to recover damages for personal injuries. 

Foley & Wray, for libelant. 
Garpenter & Part, for claimant. 

THOMAS, District Judge. The libelant, the master of the barge 
Kaiser, lying between piers 18 and 19, East river, New York, with 
her bow towards the bulkhead, was on May 1, 1893, as he claims, 
injured by the tug Meta. The Kaiser was housed along her full 
length, excepting a short space on the bow and stern. There was 
a irail or string pièce, about six inches wide, on the outside of the 
house, around the vessel, and about even with her deck. A large 
ship was lying alongside the dock on the upper side of the slip, with 
her stern near the end of the pler, occupying the dock for neàrly its 
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whole l©ngth;f and against this sjijptbe. Kaiser was lying. On the 
lower side of tbe slip were oneormore vessels, apd ampng them the 
Bcow Middlesex, which was attempting to get ont of the slip, and 
in this attempt swung one end up against the side of the Kaiser, 
while the other end was lying against a vessel at the lower side of 
the slip. The steam tug Meta, passing along the East river, was 
called by the libelant to tow the Kaiser ont of the slip, and take her 
to her destination. ïhe tug came alongside of the port quarter of 
the barge as she lay in the slip, and made her towing Une fast to a 
cleat on the Kaiser's port qiiarter. This cleat was about 11 feet 
from the Kaiser's stem, and the towing Une passed around the cor- 
ner of the Pennsylvania scow, therebeing about 15 feet between the 
cleat and the tiigboat's niggerhead, to which thë line was made fast. 
Thereupon the tug started to back out, pulling the Kaiser from the 
slip, but shortly a loose and projecting guard iron on the side of the 
Kaiser's port rail struck the corner of the Middlesex, preventing, for 
the moment, aûy further opération. Thereupon thé tug stopped, 
slackened its line, and the tug's stem was brought up to within three 
feet of the Kaiser's side. The libelant claims that thereupon he left 
the stern of the Kaiser, where he had been standing, while the tug 
was pulling, and went ont on the guard rail to disengage the corner 
of the scow from the side of the barge; that when he reached this 
point he held on to the hand rail tilong the top of the house with his 
right hand, having his back towards the tug, and with his left hand 
pushed on the scow, in an attempt to swing her bjack, and allow the 
Kaiser to pass by her; that while so engaged, and without any wam- 
Jng to him, the tugboat pushed her bow in between the scow and the 
barge in such a way as to shove the scow away from the Kaiser's 
side, and at the same time struck the libelant on the right foot, ei- 
ther with the niggerhead of the tug or the fender on the tug, in such 
a way as to press his ankle against the side of the Kaiser's house, 
and thereby fracture the bone in liis right leg near the joint. That 
the libelant's leg was broken at this time is beyond doubt, but the 
burden is upon hiin to establish that it was broken in substantially 
the manner described by Mm., by the fault of the tug. Although 
there is cor roborative évidence that the libelant was engaged in some- 
what the manner described by him, yet no one observed the alleged 
collision from which the injury is claimed to hâve arisen. On the 
part of the tug it is claimed that she came forward and pressed her 
stem against the side of the barge, but that the libelant was not in 
the vicinity of contact, and that she did not force her stem be- 
tween the barge and the Middlesex in the way claimed by the libel- 
ant; and her évidence is quite as crédible as that of the libelant on 
this issue. ït must be remembered that the libelant bas the burden 
of proof, and the object of such proof is to carry conviction to the 
mind of the court that the right of one person has been invaded by 
the fault of another. Such a conviction does not resuit in the prés- 
ent case. While there is no question of an injury, there is decided 
doubt as to the manner of its happening, and such doubt is by no 
means favorable to the libelant. Where the évidence is left in such 
oondition that the court can give no logical reason for determining 
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tlie issue in favor of the libelant, it is just tbat the presumptioù tliat 
the person charged with tort is not guilty should be màintained. It 
must be oonfëssed that the explanation given as to the manner in 
which the tug ■^ould naturally detach the barge from the Middlesex, 
as presented by the libelant's advoCate, seems the more plausible, 
although the captain of the tag strenuously asserts that such a course 
was not necessary, and was not employed, in the présent instance. 
Did the question turn upon which method was the more suitable to 
loose the barge, there would be no hésitation on the part of the court 
in determining in f avoP of the libelant ; but the quality and strength 
of the évidence as to what was actually done are at least as favor- 
able to the claimant as the libeliant, and, in view of the burden that 
rests upon the libelant to make deflnite his right to recover, it is con- 
sidered that the decree should be in favor of the claimant. Let such 
a decree be entered, with costs to the claimant. 



WEISS V. BETHLEHEM IRON CO. 

(Circuit Court of Appeals, Thlrd Circuit June 13, 1898.) 

No. 7, 

1. TbIAL— M1SI.BADIN8 iNBTRnOTIONS. 

Instructions which, taken as a whole, are calculated to mislead the jury 
as to the character of the évidence necessary to prove the Issue on one side, 
are erroneous, 

2. Samb— Failurb to Scbmit Matbkiai, Evidence. 

Réversible error exists if the gênerai effect of a charge tends to with- 
draw from the considération of the jury material évidence, or fails to 
présent with sufflcient distinctness a material fact which may hâve a 
controUing effect. 
8. Samk. 

It is error for the court to snhmit the évidence and theory of one party 
prominently and fully to the jury, and not call their attention to the main 
points of the opposite party's case. 

4 Mastbr and Servant— Privatb Rail wat— Employé Crossing Track. 

The rule requirlng a traveler on a highway to stop, look, and listen be- 
fore crossing a rallroad track, is not the criterion by which to détermine 
the degre.e of care required by an employé about to cross a private rallway 
operated as part of his employer's rolling-mill plant. In such case the 
employer is bound not to expose its servant, conductlng its business, to 
unnecessary péril agalnst which It might hâve guarded with reasonable 
diligence; and the servant has a right to assume that his employer will 
not subject him to needless danger. The servant Is therefore bound only 
to observe reasonable care to avoid danger which is obvious, or which 
Is known to hlm, or of which he mlght hâve acquired knowledge by the 
exercise of proper attention. 

Dallas, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Geo. Demming and M. Hampton Todd, for plaintiff in error. 
John G. Johnson, for défendant in error. 

Before AOHESON and DALLAS, Circuit Judges, and BRADFOBD, 
District Judge. 
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AOHESON, Circuit Juiige. Thi? is an action brought by John 
Weiss against tbe Bethlehem Iron Company to reco^er damages for 
bodily injuries alleged to bave been sustained by tbe plaintifE by 
reason of tbe négligence of tbe défendant. Tbe plaintiff went into 
tbe employment of tbe défendant coppany at its steel Works on tbe 
evening of April 27, 1896. He worked ,at night from 6 o'clock in tbe 
evenxng to 6 o'clock in tbe moming, and bis duties were to wbeel 
flre brick and clay in a wbeel barrow to a place in tbe défendant' s 
mill, where new furnaces were ip course of érection, and to wbeel 
therefrom old flre brick, and dump tbem at a refuse pile in tbe de- 
fendant's adjoining mold yard. Wbile engaged in tbis latter work, 
shortly after 9. o'clock on tbe night of April 30, 1896, — the fourth 
night of his employment, — the plaintiff was struçk by a moving car 
which crossed bis pathway, and was badly maimed, under the cir- 
cumstances and in the manner about to be related. In wheeling 
away the old flre brick in his barrow, the plaintiff pursued, as be was 
directed to do, a wheelbarrow runway which passed through an open- 
ing in the wall of the mill out into the mold yard, and proceeded 
through the yard to a right angle of the wall of tbe mill, and thence, 
turning to tbe left on a Une parallel with the wall, and a few feet 
distant therefrom, to tbe refuse pile. The last-mentioned part of this 
wheelbarrow runway at one point , crossed a narrow-gauge railway 
track, 2^ feet wide, upon which ran a "dinkey engine" and its "bug- 
gies" (a small locomotive and small cars), used in transporting molds 
from and into tbe mill. In coming out of the mill into the mold 
yard, tbis dinkey engine and its cars emerged through a doorway 
in the wall, which doorway was 11 feet, less 4 inches, wide. Tbe 
distance from the outside of the wall to tbe middle of the wheelbarrow 
runway crossing was 7 feet. Immediately inside tbe doorway, with- 
in the mill, the railway track made a sharp curve, so that a person 
standing in the middle of the wheelbarrow crossing and lookiug 
into the mill through the doorway could see along the railway track 
only the distance of 19^ feet. Therefore, if thé head of the engine 
were on the track inside the doorway, and 12^ feet distant therefrom, 
it would be invisible to a person at the wheelbarrow crossing under 
ail circumstances. The dinkey engine was 19 feet long, and the 
length of one of its buggies or carS was 11^ feet. In coming out of 
tbe mill through the doorway, the engine sometimes pulled a car, and 
sometimes pushed a car abead. Its ordinary rate of speed was from 
four to six miles an bour. Its usual signal before it emerged outside 
was its wbistle, sounded a short distance — about 25 feet — inside the 
mill as it came around the curve already mentioned towards the door- 
way. Usually, however, there were three dinkey engines in constant 
use in the mill at the same time, moving upon several narrow-gauge 
railway tracks laid in varions directions through tbe mill; and thèse 
threë engines, it was testifled, were giving signal wbistles every few 
minutes ail day and ail night. A disinterested witness (Julienj, 
speaking of tinsse moving dinkey engines, said: "Tbey always wbis- 
tle; they are always going; never stop." It also appeared that there 
were several stationary engines in the mill near this locomotive 
doorway, wbose wbistles were sounding from time to time, and that 
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other loud noises at that place were constantly made by the Bessenier 
blowers and otherwise. The plaintifE was 31 years of âge. He was 
a German, who had only been in this country a few months before 
he went into the defendant's service. He had not previously worked 
in such an establishment, and had never been in the defendant's works 
before his hiring. 

There was évidence tending to show that it was a rule at the de- 
fendant's Works for the foreman to warn new men in regard to the 
danger from locomotives, but that no such warning was given to the 
plaintiff. The defendant's gênerai foreman, Charles G. Barnes, who 
hired the plaintiff, testifled: "As a rule, I generally caution the men 
about the tracks to be crossed, and the locomotive coming eut on 
the tracks; but I don't know whether I told him [plaintifE] or not. 
I know I told the foreman of the bottom makers to tell him about it ; 
to take him out and show him the tracks." It was not shown that 
any one had given such caution to the plaintiff. To the contrary, 
speaking of the dinkey engine which came out of the doorway into 
the mold yard and crossed the wheelbarrow runway, the plaintiff 
testifled, "No one told me anything about that locomotive." The plain- 
tiff testifled 4:hat during each of the three nights he had worked before 
the night on which he was hurt he had wheeled six loads of old flre 
brick to the refuse pile, and, counting both his goings and returns, 
had thus crossed the railway track 12 times each of thèse three nights. 
He had wheeled, it seems, three loads on the fourth night before the 
trip on which the accident occurred. Thus, as he stated, he had 
crossed the track with his wheelbarrow altogether 42 times, Com- 
puting both his going and returning. The plaintiff testifled that only 
on one occasion had he seen the locomotive come ont of the doorway 
into the mold yard, and this on the flrst or second night of his service; 
and that on that occasion a man came to the doorway, looked out, 
and beckoned with his hand for the engine to come on. and that this 
man came out, and the engine followed him. No part of this testi- 
mony was contradicted. In one particular it wiis corroborated, as 
we shall more fnlly see hereafter. 

On the occasion when the plaintiff was run down, the locomotive, 
it would seem, was moving at its usual speed, and blew its usual 
signal whistle inside the mi 11 at the customary place, bnt no other 
précaution was observed. The engine was pushing a car ahead. 
The car was loaded with molds, which, it was testifled, would show 
a "cherry red" in the dark. There was no light on the car, uor was 
any person on it. The engineer, speaking of the plaintiff, testifled, 
"I couldn't see him; there were molds on the top of the buggy." 
Presumably, then, the plaintiff could not see the engineer or the head 
of the engine. In the mold yard there was an electric arc light per- 
haps 150 feet from the crossing. As to the effectiveness of this light 
at the place of the accident there was some conflict of évidence. 

With référence to the accident the plaintiff testifled in substance as 
follows: That as he approached near to the railway track, and be- 
fore starting to cross it, he listened and looked, and he heard nothing 
and saw nothing ; that he then went straight ahead, without stopping, 
and shoved his wheelbarrow over the track; that he himself had 
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reached the middle of the railway traek ;when he was struck by the 
car, and dragged by it seyen W çight yards. In rçsponse to the- 
question asked by the court, "Why did yow do that [listen and look] 
If you had never seen an engine paes flJong that truck but once in al] 
your expérience?" the plaintiff answeBed:"! iooked and listened, and 
when that man came out bef ore to see whether eyerything, was right 
— that was the reason I Iooked ajld listened. I Iooked for the man 
to come." The plaintiff stated that while he was upon this trip, 
and after he had started from the.mill, he heard the whistle of a loco- 
motive inside, but that the, locomotives were constantly whistling. 
inside the œill as he passed along the wheelbarrow runway. , 

The counsel for the défendant ûisist "that as a matter of law the 
plaintiff,. upon the évidence in this case, cannot recover." But this 
proposition is WhoUy inadmissible. The suprême court, of the United 
States has declared that it is only.when the facts are such that ail rea- 
sonable men must draw the same conclusion from them that the ques- 
tion of négligence is ever considered one of law for the court. Rail- 
way Co. V. Ives, 144 U. S. 408, 417, 12 Sup. Ot. 679; Railway Go. v. 
Gentry, 163 U. S. 353, 365, 368. 16 Sup, Ct. 1104. And the court there 
made observations which we do well to bear in mind hère: 

"What may be deemed ordlnary care In one case may, under différent snr- 
ronndings and cirpumstances, be gross négligence. Tlie pollcy of the law 
has relegated the détermination o£ s\ich questions to the jury, under proper 
Instructions of the ppurt. It is their province to note the spécial circnm- 
stances and surroundings of such partlcular case, and then to say whethor 
the conduct of the parties in that case was such as would be expected of 
reasonable, prudent raen, under a similar state of atCairs." 

As was said in Railway Co. v. Gentry, supra, so we say of the prés- 
ent case that it was "one peculiarly for the jury under appropria le 
instructions as to the principles of law by which they were to be guideil 
in reaching a conclusion." The évidence, we think, fairly justifled a 
flnding that the crossing at which the plaintiff was injured was a place 
of spécial danger. As we hâve seen, the wheelbarrow runway crossed 
the railway track in front of and only seven feet from a comparatively 
narrow doorway out of which a dinkey engine and its cars emerged. 
A sharp curvature of the railway track inside the doorway prevenred 
a sight of an approaching locomotive or car until it was within 20 feet 
of the crossing. It was no unusual thing — as happeiied in the instance 
under 'investigation — for the engine to push ahead a- car without out- 
look or light upon it. The only signal of approach usually given — 
and the one given on this occasion — was a whistle from the locomotive 
while it was inside the mil], and not visible from the crossing. There 
was évidence tending to show that the defendant's superintendent and 
foreman regarded this crossing as particularly dangerous, and that the 
habit was to warn new and inexperienced employés against this dan- 
ger. The plaintiff téstified that no such warning was given to him, 
and in this statement he was thoroughly corroborated. Under the 
évidence a flnding tiat he was so câutioned could not hâve been sus- 
tained. The plaîntift was entirely inexperienced when he entered the 
defendant's service. This was known to the defendant's foreman when 
the plaintiff was hired. The plaintiff worked at night. He was in- 
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jured in the early part of the fourth night of his service. He testi- 
fied that only once had he seen the locomotive come out through this 
doorway, and that then a man came before, apparently to give wam- 
ing of its approach. 

Whether, with respect to évidence tending to establish the recited 
state of facts, the instructions which the court gave to the jury were 
appropriate and adéquate, let us now consider. The court substan- 
tially affirmed the plaintifE's fourth point, which was to the efiEect that, 
if the jury found that the plaintiff had received no spécial instructions 
in reigard to the mode in which the engine came out of the doorway, 
and his Personal observation justly led him to believe that every time 
it came out some one preceded it to warn him and his fellow work- 
men off the track, and the plaintifE had no other reasonable way of bet- 
ter informing himself, the jury should find that the défendant failed 
in its duty to give him instructions; but, after so charging the court, 
immediately added: 

"The plaintiff, In presenting his case through his counsel, has laid a good 
deal of stress on the position stated in the point just read to you, and if you 
render a verdict for him it is not at ail Improbable that it will be based upon 
thls point. I therefore call your attention to the fact that the only évidence 
that the plaintiff had any justification for supposing the engine when it ap- 
proached the crossing was preceded by a man to give warning is to be found 
in his own testimony, which is to the effect that upon the only occasion when 
he saw an engine come out of the doorway and approach the crossing it was 
preceded by such an Individual. So that the fact upon which this point is 
predlcated is testified to by the plaintiff alone. Now, if the case is put upon 
that point, you must bear in mind that the point is predlcated and supported 
by the testimony of the plaintiff alone. That may be sufflcient, if it satisfles 
your mind fully, in view of the other évidence, it is. But you must not 
overlook the fact that thls Is the testimony of the plaintiff; that he is 
Interested to the extent of ail Involved hère, and must remember that other 
wltnesses who hâve been called, who are disinterested, and who spolie upon 
thls subject, sald that It was not the practice so to warn persons of the 
approach of an engine to that crossing; that they never knew it to be done 
In ail thelr expérience; that the method of glvlng such warning was by 
means of a whlstle, and no other. It is for you to say whether this occurred 
as the plaintiff has testified, or whether he was mistaken respecting it." 

The proposition embodied in the plaintiff's fourth point had a most 
important relation to the case. The court, indeed, went so far as to 
say to the jury that, if they rendered a verdict for the plaintiff, "it is 
not at ail improbable that it will be based upon this point." It was, 
therefore, a matter of great moment to the plaintiff that the instruc- 
tions of the court should be accurate. The plaintiff's statement as 
to what he saw on the first or second night of his service in respect to 
a man preceding the locomotive as it issued through the doorway was 
circumstantial. It was either a truthfui statement or a fabrication. 
If true, it was a great fact in the case, to which the jury should hâve 
given the most serions considération in connection with the évidence 
bearing upon the defendant's alleged neglect of duty to the plaintiff 
in failing to give him warning against a danger which was not obvions. 
As we hâve seen, the court said that "the point is predlcated and sup- 
ported by the testimony of the plaintiff alone," and that he was "inter- 
ested to the extent of ail involved hère," and that other wltnesses "who 
are disinterested," and who had spoken upon this subject, said "that it 
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was not the practice so to wara persons of the approach of tlie engine 
to thàt Crossing; that they never knew it to be doue in ail their ex- 
périence; that the method of giving such warning was by means of a 
wMstle, and no other." Evidently thèse instructions were calcula ted 
to discrédit the plaintiff with the jury. Now, in so charging the 
learned JTjdge had overlooked the testimony of the brakeman (Julien), 
who, upon cross-examination by the defendant's counsel, had testifled 
thus: 

"Q. Had you ever known anybody to run ahead of the locomotive? A. 
When they are in there loading inolds off the front of the f oundry, the brake- 
man always walks out there. Q. Repeat that again. A. I say when there 
Is molds corne out of the f oundry, ànd get put off at the other crâne, the 
engine lays there at the dump empty, aïid the brakeman runs ahead." 

This testimony, we think, tended to corroborate the plaintiff in his 
atatement as to what he had observed. In view of this évidence, there 
certainly was error in the above instructions. Moreover, the erroneous 
statements of the court upon this subject were extremely hurtful to 
the plaintiff, and perhaps fatal to his case. The bill of exceptions, in- 
deed, shows that in a supplemental charge to the jury thé court, araong 
other things, said: 

"And you hâve been sent for to be Informed that the plaintiffs counsel bas 
called the attention of the court to à teyr lines of Jestimohy of the witness 
Julien, called byhim, which he' désires' you to hear read. I told you that 
I did not see any testimony corroboratlve of thé plaintiff's statement that 
the only time he saw the engine leave the building and cross the track It 
was preceded by a man to ascertain whether the track was clear. The 
plaintiff's counsel thlnks there Is such corroboration in the Unes which he will 
now read to you. [The lines were then read.] After reading, the court said, 
this testimony had not impressed It as it had the counsel, but that its èffect 
and value was for the Jury, to whom It was submitted." 

Was this a sufScient correction of the error into which the court 
had fallen? We are constrained tô answer ncgatively. The plaintiff 
was justly entitled to an unequivocal wlthdrawal of the previous errone- 
ous statements of the court. The jury may well hâve understood that 
no retraction whatever was intended, but that the court adhered to the 
views it had previously expressed. 

We now turn to the charge of the court upon the subject of the 
defendant's alleged négligence. Her,e it will be necessary for us to 
quote the major part of the instructions. Wé give ail that are hère 
material. The court said: 

"In the case before us the plaintiff charges that the place where he was put 
to work was dapgerous, and unnecessarily so. The only cause of danger 
polnted out which we are called upon to consider is that arislng from the 
rallroad crossing where he was injured'. If any other cause, of danger ex- 
Isted, it la not Important, because it dId not contribute to the injury. The 
précaution takenby the défendants to, guard against danger at this crossing 
was the sounding of a whistle as the engine approachéd as notice of tlie ap- 
proach. This Is the usual signal adopted for such purpose. tJnless, therefoire, 
the circumstances existing at this crossing were such as to render this method 
of glvlng warning Insufflcient, you ehould find, the défendants not to hâve 
been careless In thlg respect. 1 repeat: Unless the circumstances existing 
at this crossing were such as to render this method of signaling by whistllng 
insufflcient, you cannot properiy find the défendants to hâve been careless in 
this respect. What else or more was it reasonable to expect or require of 
the défendants? You hâve heard the évidence on the subject,— a description 
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of the situation and surroundlng clrcumstances; y ou hâve heard the discus- 
sion of It by counsel on one side and on the other, and I will net dwell upon 
the question. Were the clrcumstances at this crossing suoh as to requCre 
any other signal than that established by the rules of the company? Was It 
insufflcient? Does the eyldence show it to hâve been Insufflcient? It Is 
the usual signal, and, so far as appears, the universal signal at railroad 
crossings generally. Was there anythlng hère to requlre a différent signal, 
or an additional signal. To the court It seems tliat the sounding of the 
whistle was sufficlent to render the crossing reasonably safe, wlth the exer- 
cise of proper care by the plalntiff, with knowledge on hls part of the situation. 
The case, however, Is submitted to you, and you hâve the responsibility of 
decidlng It Had the plalntiff knowledge of the situation, or was the de- 
fendant remlss in faillng to Impart such knowledge to him? You hâve heard 
the testlmony on that subject,— hls own and that of defendant's witnesses. He 
had been repeatedly over the route, back and forth, on which he worlied. He 
had seen the railroad, and the englne and cars upon It, upon one occasion at 
least. Would or not hls eyes of themselves inform him fully in respect to 
the situation? • • * Wlth thèse observations, and in view of the very 
thorough discussion of the subject by counsel, I submit to you the question, 
were the défendants gullty of négligence in the respects stated as complained 
of; that is. In not provlding for safety at that crossing, or by withholding, or 
faillng to glve proper information respecting the method of operatlng the 
cars upon the road at that point? I feel It to be my duty to say to you 
that I do not thlnk the évidence justifies a conclusion that the défendants 
falled in thelr duty In thls particular. I do not take the question from you. 
I submit It to you. The responsibility wlU be upon you of deciding it justly. 
But you ought not to reach a conclusion on the subject wlthout exercise of 
great care and the best judgment you possess. You cannot undertake to say 
how an establishment like this shall be constructed, how its railroad shalt 
be located, what will answer Its purposes, and what will not. You hâve not 
the information necessary to enable you to form a reliable judgment. The 
real question hère in this respect is whether or not proper warnlng was given 
to this man at that crossing, or whether he was misled respecting it for want 
of proper information. Thèse are the questions, and the only questions, 
that the court sees, as respects this branch of the case; and I repeat what I 
hâve sald, that in the judgment of the court the évidence on one side and 
the otheri properly considered, does not justify a conclusion that the défendant 
omitted or falled In any part of its duty in this matter. I repeat, however. 
so that you will not mlsunderstand me, that the question is one of fact, whicb 
Is submitted to you." 

Touching thèse instructions, our first observation is that no refer 
ence is here made by the court to the highly important évidence 
tending to show that this crossing was considered by the défendant 
itself a place of peculiar danger, and that it was customary to give 
particular warning of that danger to new and inexperienced work 
men. We find no allusion whatever to this évidence in any part of 
the charge. This omission is the more to be regretted because the 
proof was that the plalntiff had not been warned. A gain, the atten 
tion of the jury was not here directed to the fact that the plaintiff 
was a new and inexperienced hand, whose term of service had been 
very brief, extending only into the fourth night. Indeed, the charge 
assumed that the plaintiff had acquired full knowledge by observa- 
tion. Furthermore, the court made no mention in détail of the un- 
usual facts relating to the crossing and the manner of its use, which 
we haye recited. Yet, without close attention to the spécial clrcum- 
stances, the jury could not rightly détermine whether the défendant 
had acted wlth due prudence, and with reasonable regard to the 
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safety of the plaintifl. In ail thèse particulars we are obliged to say 
that the instructions of the court were incomplète and inadéquate. 

Then, àgain, the court, in efifect, chaiCgèd the jury that the défend- 
ant had performed its whple duty when it sounded a whistle in ap- 
proaching the crossing, although the uncontradicted proof was that 
such signal was given when the locomotive was invisible to one ap- 
proaching the crossing, aihd was given inside the mill, where other 
locomotives were continually giving like signais. In view of the 
exceptional facts, the instructions upon this point, we think, were too 
favorable to the défendant. 

Still further, the court said: "You cannot undertake to say how an 
establishment like this shall be constructed, how its railroad shall 
be located, what will answer its purposes, and what will not. You 
hâve not the information necessary for you to form a reliable judg- 
ment." This instruction, it seems to us, was calculated to mislead the 
jury. It might not hâve misled a trained lawyer, but its effect on a 
jury might well be to unduly restrict legitimate inquiry. As we 
hâve already said, the détermination of the facts of this case was 
peculiarly for the jury, and it was their province to consider ail the 
circumsrtances and surroundings. 

Instructions which, taken as a whole, are calculated to mislead the 
jury as to the character of the évidence necessary to prove the issue 
on one side, are erroneous. Kea v. Missouri, 17 Wall. 532, 543. 
Keversible error exists if the gênerai effect of a charge tends to with- 
draw from the considération of the jury material évidence. Hall v. 
Weare, 92 U. S. 728. If an instruction fails to présent with suflficient 
distinction a material fact which may hâve a controlling effect, there 
is ground for reversai. Ayers v. Watson, 113 U. S. 594, 609, 5 Sup. 
et. 641. It is error for the court to submit the évidence and theory of 
one party prominently and fuUy to the jury and not call their atten- 
tion to the main points of the opposite party's case. Canal Co. v. 
Harris, 101 Pa. St. 80; Sèichenbach v. Euddach, 127 Pa. St. 564, 595, 
18 Atl. 432; Young v. Merkel, 163 Pa. St. 513, 520, 30 Atl. 196. 

Upon the subject of alleged contributory négligence on the part 
of the plaintiff the court charged the^ jury as follows: 

"Aside altogether from the questions whether the défendant was guilty of 
f ault or négligence, could the plalnttff, by the exercise of such care as a 
man should exercise linder such clrcumstances where there is danger, by the 
exercise of such care hâve seen or heard the engine? One of the witnesses 
called, who appears to be entlrely dlsinterested,— though you will say how 
much confidence should be reposed In hls testimony,— says that he saw the 
plaintiff approach the railroad' on this occasion, saying that he saw hlm back 
some distance from the track, descrlbing the situation. He says he heard 
th€ whistle of the engine, and knew that it was comlng; that he watched 
the man corne steadlly on, apparently wjthout looklng, and certainly wlthout 
stopplng, passed dlrectly on the track in front of the englnç, and was struck. 
Now, is that so? If It is, there can be no question about nls négligence. In 
a situation Uke that it was hls duty to be on hls guard. There is nothing 
in the case that çxcuses hlm from the exercise of proper care; If he did pass 
steadlly on frqm the point where this witness saw hlm, as the witness says 
he did, wlthojit taking any précaution to guard himself against the danger 
-of comlng' mto collision with the engine, there cannot, in the judgment of 
the court, be any room for doubt that he was guilty df contributory negli- 
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gence. He says that he stppped and looked ajid Ustened. It Is for you to 
Bay whether that is the cas^. The witness t,o whom I refer says that he dld 
not, and he Is apparently disinterested. * » *" 

We here note, flrst, that the court made an inadrertent mistake in 
saying that the plaintifiE had testifled that he had stopped before 
Crossing the railway track. The plaintifiE did not so testify, but 
stated the reverse. In conséquence of this misapprehension, the 
court submitted to the jury a question of veracity as between the 
plaintifif and the witness Jacoby. No such issue, however, could 
be raised properly, for the supposed discrepancy in the testimony of 
the plaintiffi and that of the other witness did not exist. But, 
aside altogether from this inaccurate statement, we are not able 
to concur in the views of the court upon the question of the plain- 
tiff's alleged contributory négligence in not stopping before he at- 
tempted to cross the railway track. In substance and effect the 
court charged the jury that, if the plaintiff did not stop, he was 
guilty of contributory négligence. Now, the "stop, look, and listen" 
rule regulating the conduct of a traveler upon a highway when about 
to cross a railroad track is not the criterion by which to détermine 
the degree of care which was incumbent upon the plaintiff. The 
différence between an ordinary railroad traversed by trains run- 
ning at high rates of speed and the defendant's private railway in 
structure, equipment, location, and use is so great that the gênerai 
rule governing the crossing of the former is not applicable to the 
latter. Again, the relation between the plaintiff and the défend- 
ant was very différent from that which exists between a railroad 
Company and a traveler upon a highway crossing the railroad. 
The défendant set the plaintiff to work upon its wheelbarrow run- 
way, which crossed its railway track, and the plaintiff, in the per- 
formance of his work, necessarily crossed the railway, not upon the 
implied invitation of the défendant simply, but by its direction. 
The défendant was under a légal obligation not to expose its serv- 
ant, when conducting its business, to unnecessary péril against 
which he might hâve been guarded bv reasonable diligence on the 
part of the défendant. Hough v. Railway Co., 100 U. S. 21R, 217. 
The plaintiff had a right to assume that the défendant would not 
subject him to needless danger, and hence his watchfulness would 
naturally be diminished. The plaintiff was bound only to observe 
reasonable care to avoid danger which was obvious, or which was 
known to him, or of which he might hâve acquired knowledge bv the 
exercise of proper attention. Whether the plaintiff was guilty of 
contributory négligence was a question for the détermination of 
the jury upon a considération of the peculiar circumstances sur- 
rounding the case and in the liglit of ail the évidence. 

We find support for theee views in the opinion of the suprême 
court of the United States in the récent case of M'^arner v. Eail- 
road Co., 168 U. S. 339, 347, 18 Sup. Ct. 68, where it was held that 
the rule requiring a traveler upon a highway in crossing a railroad 
to stop and use his eyes and ears to ascertain whether a train is 
approaching did not apply to- a person who was crossing a track at 
a station to get on a train. The court said that the person so cross- 
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ing the railroad did so upon the implied invitation of the railroad 
Company, and that, while such implied invitation would net ab- 
solve him from the duty to exercise care and caution in avoiding 
danger, "nevertheless it certainly would justify him in assuming 
that, in holding out the invitation to board the train, the corpora- 
tion had not so arranged its business as to expose him to the hazard 
of danger to life and limb unless he exercised the very highest de- 
grée of care and caution," The court added that the railroad Com- 
pany, in giving the invitation, must be presumed to hâve taken into 
view the state of mind and of conduct vehich v^ould be engendered 
by the invitation; and the court held that it was a question for 
the jury, under ail the circumstances, vrhether the plaintifl's intes- 
tate was chargeable with contributory négligence. 

The judgment is reversed, and the cause is remanded to the cir- 
cuit court with direction to set aside the verdict and grant a new 
trial. 

DALLAS, Circuit Judge, dissents. 

BRADFORD, District Judge (concurring). I fuUy concur în the 
conclusion reached by the presiding judge that the judgment below 
be reversed, the verdict set aside and a new trial granted. There is, 
however, one feature of the case not particularly dealt with in his 
opinion, which bas impressed me with great force, and, as much as 
any other considération, bas convinced me that there was réversible 
error in the charge delivered to the jury in the court below. There 
was no évidence showing or tending to show that the défendant had, 
at or prior to the time the plaintifE was injured, either adopted or 
promulgated any rule requiring any person, at the time when a loco- 
motive, with or without cars attached to it, was about to émerge from 
the defendant's mill and cross the wheelbarrow runway where the 
plaintiÊE was injured, to be stationed at the doorway or to précède the 
locomotive or cars in order to give warning to such persons as might 
be engaged in wheeling brick or other material along the runway 
path. The évidence does not disclose any such practice in relation 
to this subject as to permit a legitimate inference that such a rule 
existed; and the witnesses Tomaney and Julien testifled that there 
was no such rule. Nor was there any évidence showing or tending 
to show the existence of any rule requiring a locomotive or car, about 
to pass from the mill and cross the runway, to stop at the doorway 
before proceeding further. The runway, together with other paths 
în the mould yard, was maintained by the défendant for the use of its 
operatives in performing the work for which they were employed. 
The doorway through which the car passed and struck the plaintiff 
was ten feet and eight inches wide in the clear. From the plane of 
the outside of the wall, where the doorway was situated, to a point 
in the middle of the runway as it crossed the narrow gauge railway " 
track, was a distance of seven feet and one inch. The évidence shows 
that the rate of speed of locomotives emerging from the doorway and 
crossing the runway was from foui" tO six miles an hour. If the 
speed of a locomotive or car coming out of the doorway be taken at 
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an average of five miles an hour, the distance between the doorway 
and the center of the runway crossing would be traversed in less than 
one second. At the time the plaintifE was injured the locomotive 
came ont of the doorway at its usual rate of speed. Wooley, the 
Buperintendent of the mill, testified that the locomotive, which came 
throùgh the doorway at the time of the plaintiff's injury, was nine- 
teen feet and four and one-half inches long, and that in his judgment, 
at the rate of speed at which such engines move, namely, from four to 
six miles an hour, they could be stopped in about their own length, 
and that that would be a very quick stop. He further testified to 
the effect that about the time the plaintiff was injured a locomotive 
would come out of and return through the doorway about seventy 
one times in the course of one night; that in the course of twenty- 
four hours about eight hundred crossings of the narrow gauge track 
where the plaintiff was injured were made by operatives of the de- 
fendant ; and that nearly as many crossings were made at that point 
at night as in day time. He further testified : "Q. I hâve understood 
you to say, in answer to Mr. Demming, that there were new and old 
men among thèse men who wheel the barrows? A. Yes, sir. Q. 
Can you give any idea of the proportion you always hâve of new men 
on thèse jobs? A. I could hardly say that. There is hardly a day 
passes that we hâve not a new man or two or three or four." He 
further testified to the effect that it was the custom to put new men 
at such work as would compel them to use the runway and crossing 
in question, and that he, the witness, was in the habit of so putting 
new men at work àt that place. There is évidence to the effect that 
sometimes a locomotive pulled a car or cars and at other times pushed 
a car or cars through the doorway in question across the runway. 
When the plaintiff was injured the locomotive was pushing a car 
laden with moulds. No person was on the car, nor did it carry a 
light. Wooley testified that the moulds carried out in the cars were 
"hot; a very dull red and dark." Such cars pushed by the locomo- 
tive, in so far as they intervened between the vision of a person 
standing at the point where the plaintiff was injured and a locomotive 
pushing such car, of course, rendered the locomotive invisible to him. 
It appears from the évidence that the mould yard was used principally 
for the purpose of cooling the hot moulds which were taken from the 
mill; water being turned on the moulds for that purpose. The 
cooling of the moulds in this manner resulted in large quantifies of 
steam which either hung over the yard or was carried in one direction 
or another by the wind. Tomaney testified to the effect that the 
steam from the moulds obscured the electric light hung in the mould 
yard. There was some confiict of testimony as to the extent to 
which the light was thus obscured. It appears from the évidence 
that the customary means of warning persons in the mould yard of the 
approach of locomotives or cars from the mill was blowing the whis- 
tle of the locomotives while within the mill and some twenty five feet 
from the doorway. While two such locomotives called dinkey engines 
were employed in and about the mill and mould yard of the de- 
fendant at the time the plaintiff met with his injury, usually three 
sach locomotives were used. The opérations carried on in the naill 
88F.-3 
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were of such nature as to produce^ a bonfusion and mingling of loud 
noises of varions kinds incident to a mill of that cliaracter. To- 
maney testified that there were noises in the mill from stationary 
engines and bessemer cupolas. Julien testified to the elïect that 
the threé locomotives whistled "every place wherever they go"; 
that they whistled both when they passed out of the mill and when 
they passed into the mill; that they whistled as they passed back 
and forth within the mill, when not intending to pass out; and that 
the locomotives "always whistle, they are always going, never stop." 
Under the circumstances disclosed and especially in view of the 
proximity of the runway crossing to the door^ay, it is évident that 
the custom of signaling by whistle was not calculated adequately to 
protect an inexperienced operative, such as the plaintifl was, hav- 
ing occasion to use the runway crossing ; and this is ail the more ap- 
parent in view of the fact that at most only two or three seconda 
could elapse between the time when a person on the runway cross- 
ing within one foot of the nearer rail could, under the most favor- 
able circumstances, flrst see a car or locomotive coming round the 
Sharp curve on its way out of the mill, and its reaching the spot 
where he stood. On the runway crossing lurked sudden death or 
mutilation for those who used it without exercising the utmost 
vigilance. An operative, wheeling a heavily laden barrow six feet 
long and stumbling or making a misstep while a locomotive or car 
was moving on its way out of the mill, would incur grave péril of 
loss of life or limb. The runway crossing was, by reason of the 
mode in which the défendant carried on its opérations, a peculiarly 
hazardous place. There was some évidence relating to the nature of 
the caution generally given to new men about the danger resulting 
from the movementa of locomotives. This évidence, however, is 
vague, indeflnite and unsatisfactory. Barnes, the foreman of the 
bessemer department, testified: "As a rule I generally cautioned 
the men about the tracks to be crossed and the locomotive coming 
out on the tracks." Wooley testified: "Q. Isn't it your habit to 
wam those men in regard to locomotives when they are employed? 
A. The foremen generally warn them. Q. As a matter of fact, they 
are ail supposed to be warned, are they not? A, No; I can't say 
that. Q. It is the custom to warn them ail, is it not? A. Not par- 
ticularly about the locomotives, no, no more than anything else about 
the Works. Q. You warned them in regard to ail the dangers of 
their employment? A, Of their employment. • • • Q. You al- 
so said in answer to Mr. Demming that it was your custom generally 
to warn men. What kind of warning do you give them? A. If the 
foreman hires a man, he turns them dver to the gang in which he is 
to work, and the man understands it, without being told every time, 
to tell him what the "Work is, and he can certainly see without be- 
ing told, although he is very ofteh told, and I think as a rule told, 
where the dangers are, if there are any particular ones, and to avoid 
them." In point of fact the évidence does not disclose that the plain- 
tiff waa cautioned at or af ter thé time of his employment by the de- 
fendant. On the contrary, the testimony shows that he was not. 
Such a caution or warning as is aboVe indicated, had it been given, 
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was manifestly inadéquate and of little importance in se far as the 
runway crossing is concerned. Certainly every person of full âge 
and Sound miud, who has seen locomotives or cars moving along 
tracks, is supposed to know that if lie steps on the railway directly 
in front of an approaching locomotive or car and remains there 
until struck, he will be liable to loss of life or limb. And so eveiy 
reasonable man must regard a railway, which is operated, as in it- 
self a warning of danger, putting him on his guard. But the giving 
of information only as to thèse points is of small avail. Any sane 
adult possesses such knowledge without instruction from his em- 
ployer. It appears from the évidence that the only rule established 
by the défendant for the protection of operatives using the runway 
crossing against locomotives or cars emerging from the doorway, 
was that a whistle should be given by the locomotive as a signal of 
its approach. But this signal, in view of the physical environments 
of the runway crossing and the noisy din and confusion of whistles 
within the mill, was, in my judgment, clearly an inadéquate caution 
or warning to new and inexperienced operatives using that crossing 
and unable properly to locate and distinguish the sounds within the 
mill. The évidence does not show the existence of any rule re- 
quiring operatives about to use the runway crossing to stop before 
going upon it. And, had any such rule existed, it would be proper 
for the jury to pass on its sufflciency with respect to inexperienced 
employés. For a man, burdened with a heavily laden wheelbarrow, 
undertaking, even after stopping to go across the tracks, was liable 
to be struck and killed within one second from the time a car or 
locomotive should project beyond the doorway, and within two or 
three seconds from the time when, under the most favorable circum- 
stances, he could hâve seen from the crossing the approach of a 
locomotive or car. It could hardly be expected, and evidently was not 
intended by the défendant, that operatives before crossing aie tracks 
should leave their wheelbarrows and go through the doorway to as- 
certain whether a car or locomotive was approaching. ïhere was 
no rule that this should be doue; the défendant relying only on 
the whistle as a signal. Owing to the large number of crossings 
made each night, it was probably impracticable that it should be 
donc. And if it had been done, the operatives would, on returning to 
their wheelbarrows, hâve been subject practically to the same péril 
as if it had not been done. New and inexperienced operatives were 
entitled to a reasonably proper and suiHcient warning of the péril, 
and such a warning does not mean a gênerai warning to look out for 
cars and locomotives given at the inception of the employment, but, 
in a case like this, a reasonable and sufflcient warning given to the 
operatives at the time a locomotive or car was about to cross the 
runway. The warning should hâve been timely, and the approach 
of a locomotive or car marked the right time. An obviously proper 
rule for the giving of such warning would hâve required an oper- 
ative, when a locomotive or car was about to émerge from the mill, 
to be stationed at the doorway or to précède the locomotive or car. 
In such case, it would not hâve been necessary that a locomotive or 
car, about to pass from the mill across the runway, should stop. 
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While the défendant was not an insurér of the safety of the plain 
tiff at the time he received his injuries, and while the plaintifE, wheii 
he entered the service of the défendant, assumed the ordinary and 
usual risks of his employment, including the risk of injury from the 
négligence of his fellow servants, in the absence of négligence on 
the part of the défendant in their sélection or rétention, he did not 
assume any risk resulting from the défendant'» négligence, nor had 
the défendant any right to expose him to unusual and unnecessary 
péril against which the défendant by the exercise of reasonable care 
could guard him. The plaintiff had the right to assume that he 
would not be exposed to such péril. The évidence does not show 
any necessity for the maintenance of the runway and runway cross- 
ing in such close proximity to the mill. Had thé plaintifl's service 
in the employ of the défendant been of long continuance, and had 
he become thoroughly familiar with the noises in the mill and the 
mode in which the défendant opérated its cars and locomotives when 
passing through the doorway, a case materially différent from the 
one in hand might be presented. But the plaintifiE, as a new and 
inexperienced operative, had a right to rely upon greater care, con- 
sidération and protection, than he received from the défendant. It 
was his right that the défendant should use reasonable care and pré- 
caution for his protection at the runway crossing. 

In Improvement Co. v. Stead, 95 U. S. 161, Mr. Justice Bradley, 
delivering the unanimous opinion ôf the court, in speaking of a 
railway grade crossing on a common road, said : 

"The .train has the préférence and right of way. But It is bound to give 
due warning of Its approach, so that the wagon may stop and allow it to pass, 
and to use every exertion to stop lî the wagon is inevitably in the way. Such 
warning must be reasonable and tiinely. But what Is reasonable and tlmely 
warning may dépend on many circumstances. It cannot be such, if the 
speed of the train be so great as to render it unavalling. The explosion of 
a cannon may be said to be a warning of the coming shot; but the velocity 
of the latter generally outstrips the wai-ning. The speed of a train at a cross- 
ing should not be so great as to render unavailing the warning of its whistle 
and bell; and thls caution is especlally applicable when their sound is ob- 
strueted by winds and other noises, and when intervening objecta prevent 
those who are approachlng the railroad from seeing a coming train. In such 
cases, if an unslackened speed is désirable, watchmen should be stationed at 
the crossing." 

So, hère, the défendant, in view of the surroundings of the runway 
crossing, should hâve adopted and promulgated a ruie for the pro- 
tection of new and inexperienced operatives requiring someone to 
stand at the doorway or pr-ecede locomotives or cars emerging from 
the mill. Had the défendant adopted and promulgated such a rule 
and used reasonable circumspection to secure its enforcement at ail 
times, the négligent omission of the operative or operatives de- 
tailed or designated for that purpose in any given instance to carry 
ont the rule, might be considered négligence with respect to an 
executive détail of the opération of the défendant'» plant, and, as 
such, not to involve the défendant in any liability for an injury 
received through such négligent omission. But it is unnecessary 
to further pursue this particular branch. In my judgment, the 
défendant was culpably négligent, with respect to the plaintiff, in 
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not establishing such a rule. The above points relating to tlie nég- 
ligence of the défendant, if not, indeed, sufiQcient to establish such 
négligence as a matter of law, should certainly hâve been freely 
and fully left for considération by the jury. Were they so left? 
If not, in view of their important bearjng upon the case, there was 
réversible error. In Starr v. U. S., 153 U. S. 614, 14 Sup. Ct. 923, 
Chief Justice Fuller, delivering the opinion of the court, in speaking 
of the proper functions of a judge in charging juries, said: 

"But he should take care to separate the law f rom the f acts and to leave the 
latter in unequivocal terms to the judgment of the jury as their true and 
peculiar province. McLanahan v. Insurance Co., 1 Pet. 170, 182. As the 
jurors are the triers of facts, expressions of opinion by tlie court sliould be so 
guarded as to leave the jury free In the exercise of their own judgments. 
They should be made distinctly to understand that the instruction is not 
given as to a point of law by which they are to be governed, but as a mère 
opinion as to the facts to which they should give no more weight than it was 
entitled to."' 

The seventh assignment of error is as follows: 

"(7) The learned judge erred In Instructing the jury as follows: 'I feel 
It to be my duty to say to you that I do not thinlî the évidence justifies a 
conclusion that the défendants failed in their duty in this particular. I do 
not talie the question from you; I submit it to you; the responsibility will 
be upon you of deciding it justly. But you ought not to reach a conclusion 
on the subject without the exercise of great care, and the best judgment you 
possess. You cannot undertaUe to say how an establishment lilie this shall 
be constructed, how the railroad shall be located, what will answer its pur- 
poses, and what will not. You bave not the information necessary to 
enable you to form a reliable judgment. The real question hère In this 
respect is, whether or not proper warning was given to this man at that 
Crossing, or whether he was misled respecting it, for waut of proper informa- 
tion. Thèse are the questions, and the only questions that the court sees 
as respects this branch of the case, and I repeat what 1 hâve said, that in 
the judgment of the court, the évidence on one side and the other, properly 
considered, does not justify a conclusion that the défendant omitted, or failed 
In, auy part of its duty in this matter. I repeat, however, so that you will 
not misunderstand me, that the question is one of fact, which is submittcd 
to you. If you tind that the défendants were not négligent, your verdict will 
be la their favor.' " 

The learned judge below, in this portion of the charge was deal- 
ing principally with the sufficiency of a locomotive whistle as a 
%varning of danger and with the knowledge of the plaintiiï of the 
situation generally. On thèse points, while expressing his opinion 
adversely to the plaintifE, the learned judge nevertheless left them 
for the décision of the jury. But language was used which virtually 
took away from the jury the right to détermine whether the défend- 
ant was not culpably négligent toward the plaintiff, in failing to 
adopt a rule requiring warning to be given of the approach of a loco- 
motive or car by an operative stationed at the doorway, or preceding 
the locomotive or car. The learned judge said: 

"You cannot undertake to say how an establishment like this shall be con- 
structed, how the railroad shall be located, what will answer its purposes, 
and what will not. You hâve not the information necessary to enable you 
to form a reliable judgment." 

The jury was thus told in effect that they had not the informa- 
tion or the power to décide whether the défendant was not at fault 
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for omitting to adopt such a rule as is above indicated. The jury, 
however, in my judgment, had that right. Neither the rule of dam- 
nnm absque injuria nor any other principle of the law deprived 
,the jury of that right. I am, therefore, of the opinion that fatal 
error was conunitted which requires the reversai of the judgment of 
the court below and the granting of a new trial. 

With respect to alleged error in the charge touching contribu- 
tory négligence I fully concur with the presiding judge in his views 
on that subject. 



BROWN et ux. V. UNITED STATES CASUALTY CO. 

(Circuit Court, W. D. Tennessee, B. D. May 6, 1898.) 

No. 140. 

1. InBUBANCB— SUBSTITTITBD POLICT— NEW CONDITIONS. 

An Insurance Company, which offers to Issue, free of charge, to the poUcy 
holders of au Insolvent company, Its own policles for the period for which 
premlums hâve been pald In the old company, is bound, on acceptance 
of Its otfer, only by the stipulations In Its own substituted policy, and not 
by those in the original policy of the Insolvent company. 
Il Samb— Accident Policy— Mubdeb. 

Where an accident Insurance policy provides that the Insurance shall not 
cover "death * * • resultlng from * • * intentlonal Injuries In- 
fllcted by any person," no recovery can be had against the company in case 
of the murder of the Insured. 

Trial by the court without a jury. 

During the argument of the demurrer flled in the record the parties 
Btipulated in writing that the case should be tried by the court 
without a jury, and thereupon flled an agreed statement of facts upon 
which the cause was heard. The stipulation to try without a jury 
and the agreed statement of facts are flled in the record. 
spécial Flndlng of Facts. 

The court therefore flnds the foUowing facts; 

(1) The testator, H. B. Miller, was the holder of a policy in the United 
States Mutual Accident Association, of the clty of New York, No. 671, which 
Insured him "against Personal bodlly injuries efCected through external, vio- 
lent, and accidentai means." It contalns in none of Its stipulations any ex- 
pressed limitation or exception upon the llabillty declared by the above- 
quoted covenant of Insurance, so far as applicable to the facts of thls case. 

(2) The United States Mutual Accident Association becoming Insolvent, and 
belng wound up as such, the défendant, the United States Casualty Company, 
issned Its circular letter Invlting the policy holders of the defunct company 
to accept a policy in that company, free of cost, for the period for which 
the premlums had been pald In the defunct company; thls being a business 
Bcheme to possess Itself, as suecessor, of the business of the Insolvent com- 
pany. 

(8) Thls offer Miller accepted by returning to the défendant company a 
postal card whereon was printed the form of acceptance which had been 
sent to hIm by the défendant company for that purpose. It reads as foUows: 

"United States Casualty Company: I hereby reafflrm the statements and 
warrantles contalned In my application to the United States Mutual Accident 
Association for membership therein, and authorlze the United States Casualty 
Company to Issue to me an accident policy based thereon, condltloned that 
my Insurance shall be carried without further charge to the date to which 
It now stands pald on the boolis of the United Strates Mutual Accident Asso- 
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dation; and I agrée that upon the Issue of sueh new poUcy my présent 
policies in the United States Mutual Accident Association shall tliereafter be 
void and of no effect, reserving my riglit to share in the distribution of any 
assets of the United States Mutual Accident Association after payment of 
ail liabilities. H. P. Miller, Milan, Tennessee." 

(4) Thereupon the défendant company issued to him the policy sued on ïn 
this case, insuring him "against bodily injuries sustained through external. 
violent, and accidentai means," but also containlng among its other stipula 
tiens the following condition: 

"First. The insurance under this contract shall not cover disappearances, 
or injuries, whether fatal or disabling, of which there is no visible marli on 
the body (the body in case of death not to be deemed such marlî), nor cover 
injuries, dismemberment, disability, or death sustained whilo the insured is 
bereft of reason, sight, or hearing, or wbile mlning, blasting, wrecking, or 
employed in the manufacture, sale, transportation, or handling of any ex- 
plosive compound, or while, or in conséquence of, violating the law, or while 
under the influence of intoxicating drinlîs or narcotics, or in conséquence 
thereof, or while in any wild or uncivilized countries, or vs'hile riding or 
traveling in any vehicle or conveyance not provided for transportation of 
passengers, or resulting from or caused, directly or indirectly, wholly or in 
part, or while so affected, by vertigo, somnambulism, bodily infirmities, de- 
formities, or disease of any Isind, gas or poison in any form or manner, 
contact with poisonous substances, surglcal or médical treatment, dueling, 
fighting, wrestling, war, riot, lifting, overexertion, suicide (sane or insane), 
sunstroke, freezing, riding or driving races, voluntary exposure to unnecessary 
danger, or intentional injuries inflicted by any person." 

(5) Subsequently, on the 31st day of Deeember, 1S06, Miller was killed and 
murdered in bis hôtel by negroes striking him upon the head with a railway 
coupling pin, frora which injuries be died almost immediately. He was 
killed while secluded in a water-closet, for the purpose of robbing his person 
of the money which be then carried, and which the murderers took from 
him. It is agreed, therefore, by the parties, that he was guilty of no négli- 
gence in being at the place where he was murdered, and that he had no 
knowledge whatever of the intention on the part of the parties who murdered 
him. It is also agreed that the two murderers hâve been convicted of the 
crime. 

Conclusions of Law Found by the Court. 

Pirst. The défendant company is bound only by the stipulations of its own 
substituted policy, and not at ail by the broader stipulations of the original 
policy cf Its predecessor. 

Secondly. The injuries through which the death was efCected fall within the 
stlpulated «xceptions contained in the conditions of the policy. It was a 
death resulting from, and wholly caused directly by, intentional injuries 
Inflicted by other persons, his murderers; wherefore the défendant company 
is not liable in this action, and the judgment should be for the défendant, 
which is ordered accordingly. 

S. P. L. Hill, J. P. Rhodes, and J. J. Hays, for plaintiflfs. 
Watkins & Latimore, for défendant. 

HAMMOîîD, J, (after stating the facts as above). The notion that 
Miller had contracted for an insurance as broad as the original policv, 
and was not, under the circurostances, bound by the more restrictêd 
limitations of the substituted policy, is wholly untenable. There is 
nothing whatever in the circular letter found in the évidence olïering 
to bind the substituted company to the old policy of the def unct com- 
pany. The flrst company was a mutual company, the second was a 
stock company; and this, of itself, would suggest the necessity of some 
change of the form of contract, and the necessity for a new policy. 
There was not a guaranty or an assumption of an old contract, nor 
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any offer of such an arrangement, but only one to issue "free in sur 
ance" for the period for which the premium had been paid in the old 
Company, with the évident expectation of continuing tlie business 
upon the receipt of the newly-accrued premiums, and thereby taliing 
the policy holder into the new company as one of its policy holders. 
This was the naturial and orderly method growing out of the business 
scheme. But, no matter how that might be, Miller's own acceptance 
on the postal card in its very words authorized the United States 
Caaualty Company to issue to him an accident insurance policy based 
upon his application to the old company, and not upon the terms and 
stipulations of the old policy; and then he says, "I agrée that upon 
the issue of such new policy my présent policies in the United States 
Accident Association shall thereafter be void and of no effect." This 
shows conclusively that he contemplated the issuance of a new policy, 
and the well-known principle of law is that when he accepted the 
policy he accepted ail its stipulations as they were contained tlierein, 
including the conditions which were made a part of it. 

Much stress bas been laid upon what I will call the "fine print" 
argument, so often resorted to in cases like this. There are occa- 
sions, undoubtedly, when there is force in this argument, and the 
courts hâve sometimes sustained it when the circumstances were such 
that spécial notice of the particular condition would be required to 
charge the policy holder with a knowledge of tlie fact of its existence. 
A pertinent illustration is found in the case cited by counsel of Bassell 
V. Insurance Co., 2 Hughes, 531, Ped. Cas. No. 1,094. There, in the 
negotiations with the agent of the insurance company, the policy 
holder had told him that he used kérosène oil for the lighting of his 
store, but did not keep it in stock. Afterwards a policy was sent to 
him, in which there was a condition printed that kérosène oil should 
not be used for lighting the premises, except by spécial permission; 
and it was held that under the circumstances the policy holder was 
not bound by the condition without having his attention specially 
called to it, for the obvions reason that he had negotiated for a con- 
tract which permitted him to use the kérosène oil, as he might reason- 
ably suppose; and the appearance of the condition in flire print on 
the back of the policy with innumerable other conditions was held 
not to charge him with notice, or bind him to a change of the contract 
which he had made. Other cases might be cited to the same effect, 
but they do not at ail proceed upon the theory of eliminating the con- 
ditions that are printed in iine print, but dépend upon the particular 
circumstances of the making of the contract which show that the 
policy holder had never agreed to it. It is unnecessary to consider 
thèse cases more particularly, for the reason that the présent case is 
destitute of a single circumstance to invoke that principle. It is well 
enough to remark, in the first place, that there is no fine print on this 
policy. The condition involved is conspicuously printed in type as 
large as that on the face of the policy, and in such manner as to at- 
tract the attention of any one who should give the subject the least 
attention. The argument by the plaintif!: assumes that Miller, being 
aware of the fact that he had a broad policy covering his life if he 
fihould be murdered, naturally supposed that the new policy was as 
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broad as the old, and that he was misled into accepting the limita- 
tions of the new policy for want of his attention being called to the 
distinctions between the two; but there is not the least circumstance 
in this case to justify the assumption that Miller ever knew or rec- 
ognized any such difiference. Even now and hère, on the authority of 
the cases cited pro and con, counsel differ as to whether or not the 
old policy, properly constrned, would cover a life lost by murder. It 
may be conceded that the better opinion is that it does, yet it is not at 
ail probable that Miller's attention was called to the conflict about 
the construction of his original policy, and there is no proof that be- 
tween him and any agent of the company there was ever any référence 
made to that subject. Doubtless he took the policy as it was given 
to him, without any considération of that particular point. When 
the new policy came into existence, the circumstances were such 
that naturally he would be likely to accept anything that was offered 
to him. His old company had collapsed, and his old insurance was 
worthless. The new was offered to him gratuitously. He was pay- 
ing nothing for it, and it is well denominated "free insurance"; and 
it is altogether probable that he was following the homely adage not 
to look a gift horse in the mouth. So there is no circumstance proved 
hère like that in the case just cited from the fédéral court of Vir- 
ginia to invoke in behalf of the policy holder the idea that he was 
misled, and not advised of the conditions of his policy; nothing 
whatever to overcome the flrmly established doctrine that ordinarily 
and without spécial circumstance the policy holder, by accepting 
the policy, takes it as it is written or printed, with ail its terms and 
conditions alike binding upon him; and this is particularly so when 
he agrées, as he did in this case, on the face of the t)o1îct itself, that 
the insurance should be "subject to al! conditions indorsed hereon." 
He must be conclnsively presumed to hâve read his policy unless the 
circumstances take the case out of that rule. Insurance Co. v. 
Fletcher, 117 U. S. 519, 529, 6 Sup. Ct. 837. 

The great and substantial struggle between the parties in this case 
dépends upon the proper construction of the language of the condition 
containing the exception relied upon to eliminate any liability in a 
case where the policy holder was murdered. Deeming it possible that 
the rights of the parties might dépend upon the construction of the 
phraseology of the old policy insuring in its broad terms against 
"bodily injuries effected through external, violent, and accidenta,! 
means," without any limitation applicable to the case of one mur- 
dered, or that it was possible that the exception in the new policy 
might be disregarded upon the "fine print" theory, there was a very 
learned and able argument between counsel upon the authorities on 
the question whether or not the words of the old policy within thera- 
selves would cover a case of murder ; whether death by murder, in the 
sensé of the law, is a death by "accidentai means," which are the 
words of both policies; but we are relieved from a considération of 
this argument, or of the cases on either side, by the holding that the 
rights of the parties do not dépend upon the old policy, and that the 
disputed condition of the new policy was accepted by Miller, and bind- 
ing on him. It then becomes a question of the proper constructiOD 



42 88 FEDERAL REPORTER. 

of the language of the given condition or exception, as quoted in the 
spécial flnding of facts. 

Again, an ingénions argument has been made to the eflect tliat, 
notwithstanding the condition, the case of murder is not taken from 
the broad language of the insurance clause of the policy, and, con- 
ceding that death by murder is an accidentai means by which the life 
was destroyed, that there is then no exception in the condition against 
it. The argument for the plaintiflE proceeds upon the theory that the 
disputed words, "or intentional injuries inflicted by any person," 
can properly be held to apply only to "injuries that do not include 
death," to use the language of learned counsel for the plaintifiE. In- 
jury, commonly so called, counsel contends, includes any and ail hurt 
and harm short of death, and this policy so confines the meaning of 
the Word that only bodily injuries short of death, sustained through 
external, violent, or accidentai means, are comprehended within the 
disputed phrase above quoted. It divides, or rather subdivides, in- 
juries short of death into three classes or divisions, for each of which 
différent indemnities are to be paid: (a) Losses of time, not includ- 
ing Icss of one or both hands, feet, or eyes, for each of which a dif- 
férent indemnity is paid; (b) severance or dismemberment, — the loss 
of one or both hands, feet, or eyes, for each of which a différent in- 
demnity is paid; this class of injuries being called "severance or 
dismemberment" ; (c) total disability for two years arising from some 
injury other than the loss of one or both hands, feet, or eyes, for 
which a différent indemnity is paid. This classification of the argu 
ment is taken from the terms of the policy, and is substantially cor- 
rect; and now the argument proceeds to urge that the language or 
phraseology of the conditions containing the exceptions must be con- 
strued in référence to that classification. Then we corne to (d) death 
resulting from external, violent, and accidentai means; this being 
an entirely independent class of "losses," not at ail related to the 
others, for which also a différent indemnity is paid, namely, a life 
insurance of ten thousand dollars, — the final contention of the argu- 
ment being that this death loss is not included in the exception of 
"intentional injuries inflicted by any person," the phrase used in the 
exception. In other words, the argument is that the exception of 
"intentional injuries inflicted by any person" must be, by proper con- 
struction of the sentence, confined to those injuries -which would oth- 
erwise be covered by the policy falling short of death. 

The argument hère is very ingénions and quite persuasive, but I 
think ît is illusory and unsound, and is broken down by the plain. 
everyday, grammatical arrangement of the sentence. It does not 
dépend upon adjudicated précédents, for no case has been cited on 
either side deciding the point. The full authority of the cases cited 
on either side may be eonceded, and yet they do not throw even a 
useful sidelight upon this question, and I shall therefore confine 
considération of the subject to the construction of the sentence itself , 
conceding to the fullest extent the claim that ail doubt must be re- 
solved against the company. Undoubtedly, this question would nev- 
er hâve been made if the architect of the sentence had anticipated 
the point we hâve under considération, and had proceeded to recon- 
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struct the sentence to make its meaning more clear in respect of that 
point. Like most of the sentences in policies of insurance establish- 
ing the conditions and exceptions, this sentence is overloaded with 
an immense cargo of détails. With a commendable désire for con- 
densation, the sentence is made to bear schedules of enumeration 
which very much obscure its meaning, undeniably, and which give 
occasion for the breeding of lawsuits by just such contentions as we 
hâve hère. But a little close thought and careful analysis brings out 
the meaning with sufScient distinctness to satisfy the judicial judg- 
ment as to the meaning of the parties in making the contract. It 
should not be overlooked in construing a contract like this, and a 
condition like this, and a sentence like this, that the exception was 
adopted to provide against the very conflict of authority which has 
been developed by the investigations of counsel in this case. It be- 
ing doubtful, under the authorities or adjudications of the courts, 
whether a death by murder was a death by accidentai means, if the 
parties should set to work to agrée upon the question whether it 
should be so considered, they might use much more spécifie language 
to express their intention than we find in this policy, and, possibly, 
under such a writing of the policy, this question would not hâve 
arisen; but when the insurance company, being also aware of the 
wider scope of the question, were désirons of constructing a policy 
which should provide against any liability for any injuries, whether 
resulting in death or not, that might come from the intentional as- 
saults of third parties upon the person of the policy holder, they might 
reasonably be expected to construct a sentence very much like that 
we hâve hère, although it might even then hâve been more clearly 
expressed than in the sentence we hâve under considération, which 
unités with this subject, in the same complex sentence, many others 
rather widely separated in their analogies. The argument for the 
plaintiff uses in the simple process of grammatical analysis a very 
rigid and relentless sort of foot rule, or measuring tape, which has 
nothing on it except the classifications or subdivisions of injuries 
made for another purpose in the body of the policy, entirely ignor- 
ing the methodical classifications or subdivisions of injuries and lia- 
bilities which are contained in the sentence itself, for the différent 
purpose of enumerating exceptions. The body of the policy sched- 
ules or enumerates injuries for which the liability exista. Naturally 
thèse would be strictly spécifie in their description, and the word 
"injury" might be conflned as the plaintifE suggests. The body of the 
condition or exception schedules or enumerates the injuries for which 
no liability is to exist, and, while the essential connection between 
the two cannot be denied, they are not essentially whoUy interde- 
pendent upon each other in the manner insisted upon by plaintiff's 
counsel. Naturally thèse schedules would be broadly generic in their 
description, and the word "injury" might hâve an enlarged meaning 
in this place. 

Let us analyze the sentence in a simple way, as follows: (1) The 
insurance under this contract shall not cover (a) disappearances, or 
(b) injuries, whether fatal or disabling, of which there is no visible 
mark, etc. (2) Nor cover (a) injuries, (b) dismemberment, (c) dis- 
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abilityj or (d) death sustained (a) while the insured is bereft of rea- 
son, sight, etc., (b) or while mining, blasting, wrecking, (c) or em- 
ployed in the manufacture, sale, transportation, or handling of any 
explosive compound, (d) or while, or in conséquence of, violating the 
law, (e) or while under the influence of intoxicating drinks or nar- 
cotics, or in conséquence thereof, (f) or while in any wild or uncivil- 
ized countries, (g) or while riding or traveling in any vehicle or con- 
veyance not provided for transportation of passengers; or result- 
ing from or caused, directly or indirectly, wholly or in part, or while 
so affected, by (a) vertigo, (b) somnambulism, (c) bodily inflrmities, (d) 
deformities, or (e) disease of any kind, (f) gas or (g) poison in any 
form or manner, (h) contact with poisonous substances, (i) surgical 
or médical treatment, (j) dueling, (k) flghting, (1) wrestling, (m) war, 
(n) riot, (o) lifting, (p) overexertion, (q) suicide (sane or insane), (r) 
sunstroke, (s) freezing, (t) riding or driving races, (u) voluntary ex- 
posure to unnecessary danger, or (v) intentional injuries inflicted by 
any person. Now, by the mère cancellation of the outlying terms of 
the sentence, we hâve the exception stated thus: "The Insurance 
under this contract shall not cover * • • death * • * re- 
sulting from * * * intentional injuries inflicted by any person." 
And then we hâve almost precisely the case of Insurance Co. v. 
McConkey, 127 U. S. 061, 8 Sup. Ct. 1360, where it was held that 
under such an exception the policy did not cover a case of murder. 
It is true that in that policy the. exception in its application to a 
case of death was somewhat more clearly nianifested by a structural 
plan of the sentence, bringing the woid "death" more closely in 
association with the words "intentional injuries inflicted by the in- 
sured or any other person." But I think the intention of the par- 
ties to exclude a case of death so inflicted is just as clear under this 
policy as it was under that. Judgment for the défendant So or- 
dered. 



WOOD V. LOmSVILLB & N. R. CO. 

(Circuit Court, W. D. Tennessee, E. D. June 2, 1898.) 

No. 3,130. 

1. Nesltqiînoh— Catti,b Chutes. 

A railroad company is négligent In constructlng a cattle chute so close 
to the track that a brakeman, on the ladder of a passing car, may he 
struck by It. 
a. Master and Servant— Coktributobt Negi-tgbkcb. 

A brakeman who is struck by a cattle chute, while cllmblng the ladder 
of a passing car, Is not négligent, although he did not see the chute until 
he was struck. 
8. Pbksonal Injurt— Excessive Damages. 

A verdict for $8,000 damages for the loss by a railroad brakeman of one 
foot and four toes on the other is excessive. 

This was an action by Horace J. Wood against the Louisville & 
Nashville Railroad Company to recover damages for personal in- 
juries. There was a verdict for plaintifE for |8,000, and défendant 
moves for a new trial. 
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The plalntlff was a swltchman on the Louisville & NashviUe Rallroad, and 
had been so engagea for about three months on a gravel train. Being trans- 
ferred to the position of middle bralseman on a freight train, which was 
switching cars on the railroad side traclis, and while in the discharge of his 
duty. climbing one of the ladders to the top of the car, he was raked off by 
a cattle chute, which was so near to the traeli that there was not room for 
his body to pass without being strucli in the manner in which it was. The 
injury crushed the toes of bis left foot in such a way that he lost ail 
the toes by amputation, except the great toe, of that foot, and his right 
foot was crushed entirely off, just above the ankle, so that he is permanently 
crippled in both legs. There Is a dispute in the testimony as to whether the 
close proximity of the cattle chute to the rails of the track was the resuit 
of the original coustruction, or whether it had beeome from long disuse so 
dilapidated that it had got out of plumb, and for that reason was too close 
to the track. There was also some dispute in the testimony as to the exact 
distance between the mouth of the chute and the track, and, as the structure 
bas since the accident been torn down, it is impossible to détermine wlth ac- 
curacy just the number of feet and inches, the testimony of the witnesses 
ranging from an estimate of eighteen inches to four feet. Defendant's wit- 
nesses swore that this chute was constructed like ail other cattle chutes 
on the line. Whatever the accurate distance from the track was, the fact 
ts that the plaintiff, while climbing the ladder, was knocked off. The 
structure had been there for a numlscr of years, and had been for some 
time out of use, but was left standing as described by the witnesses. The 
plaintiff swears that he did not know the chute was there, had not 
observed it whiie at work, and that he did not on the occasion of his injury 
observe It at ail. The jury found a verdict in favor of the plaintiff for 
$8,000. 

J. W. E. Moore, for plaintiff. 
A. D. Bright, for défendant 

HAMMOND, J. (after stating the facts as above). The verdict of 
the jury is conclusive as to the négligence of the défendant company 
in the construction of this cattle chute. It is not a question of a few 
inches more or less of proximity to the track, nor is it a question of 
the différent sizes of the men called upon to operate in or near it, as 
to whether they could comfortably pass between the mouth of the 
chute and side of the car while the car was being loaded or unloaded 
from the cattle pens, as described by the witnesses. Neither is it a 
question of avoidance, in climbing the ladder, of the too great protru- 
sion of the body by the sldllful or unskillful use of the ladder. It 
seems to me quite unreasonable to demand that a brakeman, intently 
engaged in moving over a running freight train, and climbing the 
ladders put there for that purpose, shall make a nice calculation 
of inches as to the protrusion of his body, so as not to strike an ob- 
struction to which his attention is not speciflcally called, and which 
is of such a nature that he would not be required to be on the lookout 
for it unless particularly informed about the danger. The case of a 
bridge across the road or an overhanging roof présents a différent 
question. Either is a structure the danger of which is always ap- 
parent, and against which the brakeman must be constantly on his 
guard; but thèse cattle chutes along the road may be located at any 
place, and the primary duty of every railroad company in their con- 
struction is to see that they are not so close to the track as by any 
possibility to resuit in such aii injury as this. It is only a matter 
of the length of the bridge that must connect the cattle chute with 
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the floor of the car which is being loaded or unloaded. Of course, 
the cattle oan be more readily controlled in passing in or out of the 
car to or from the chute the shorter this distance is, but by giving 
a few inches of extra space the structure can be so far removed from 
the track as to provide against raking a brakeman off who is on the 
ladders, and against the possible inequalities arising out of any nar- 
rower or wider cars that may be moTing on the track, 

Therefore I think there is no doubt, from the proof in this case, 
that the jury was right in concluding that this structure was too 
close to the railroad track, and the cases cited by counsel of passing 
bridges, station houses, railroad frogs, and structures like that are 
net applicable to the facts of this case, for the reason that there is 
nothing in the nature and character of the structure itself to make 
it dangerous, if it is kept far enough back from the track. The truth 
is that such a structure might be used for years and years in too close 
proximity to the track without attracting attention, because the un- 
happy combination of a brakeman on a ladder at the précise mo- 
ment of passing the cattle chute would occur very rarely, if ever. 
Unhappily, it did occur in this case. In overhanging bridges or 
roofs, the danger is obvious, and threatens every time the trains move 
under them. Of course, if the cattle chute be allowed to fall into 
dilapidation, or be out of repair, and become loose in its joints, there 
would be danger of the few number of inches that might hâve been 
allowed in the original construction becoming closed by the falling 
away of the timber from the close-fitting framework, and that is 
possibly what occurred in this case. 

As to the contributory négligence of the défendant, I think, also, 
that the verdict of the jury was right It cannot be required of a 
brakeman that he shall go about upon the line of a railroad upon 
which he is operating, and lay a foot rule to ail the structures of 
this kind, and see whether or not they be so close as to make it neces- 
sary that he should be watchful when he is climbing the ladders, or 
to avoid taking the ladder until the chute shall hâve been passed. 
The fact that no accident of this kind had happened before upon 
the railroad, and that trains were constantly passing this chute with- 
out the development of this danger, brings it directly within the 
olasis of what we may call "concealed dangers." This danger, was 
lurking for years without its being known. The constituent élé- 
ment of it was a matter of mère inches, and that, in the very nature 
of things, could not be detected by ordinary observation. It is an 
idle struggle to escape the liability for this négligence to impute con- 
tributory négligence to the plaintiff under the circumstances of this 
case. Even if he had been aware of the fact that the cattle chute 
was there, it does not follow that he was aware of the fact that it 
was a few inches more or less too close to the track; and he had a 
right to rely upon and believe that the railroad company would not 
put it too dose to the track, or would not permit the customers whom 
they allowed to build it to put it too close to the track, to injure their 
employés. It is a danger that does not probably show itself until 
an accident like this brings It into proininence, either to the railroad 
owner who opérâtes the road or to the man who originally construct- 
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ed it They were thinking of establishing a clearance for the oara, 
and not for a man climbing th.e ladders at tlie moment of paasing the 
chute. That danger was probably not thought of by anybody; not 
by the constructors any more than by the plaintiff, It is a danger 
that might arise, and possibly did arise, in this case, because the car 
on which he was mounted was wider than ordinary cars; or perhapa 
the ladder might hâve been eonstructed so as to hâve been further 
away from the side of the car than in the ordinary construction of 
ladders. Many différences of this kind might appear to make a 
danger in this particular conjunction of a brakeman on a ladder and 
a cattle chute too near the track that would not be observable to any 
ordinary intelligence or observation. 

The case was fairly left to the jury, and they hâve decided thèse 
questions of négligence and contributory négligence againgt the 
défendant, and I think properly so. I can see no error in the action 
of either the court or the jury entitling the party to a new trial upon 
that ground. 

But the dififlculty that I hâve had with this verdict has been that 
I hâve thought ail along that it was excessive. In the opinions that 
I hâve heretofore written upon this subject, which it is not necessary 
to cite hère, it will be found that I hâve always had the greatest re- 
luctance, in exercising the right or power of the court over a verdict, 
to set it aside because the amount was too large, and I hâve never 
exercised the power where the sum was at ail reasonable. It is the 
province of the jury to détermine the amount that will compensate 
for the injury, and it is a déniai of the right of trial by jury to inter- 
fère with the exercise of this duty by them. Yet it is also one of 
the rights of trial by jury that the trial judge shall see that the jury 
does no injustice by being carried away through passion, préjudice, 
or undue sympathy, and I think in this case tiiey hâve been misled 
by their sympathies for this plaintiff into giving a larger verdict 
than the facts demand. Sentimentally considered, the loss of life 
or the loss of a limb is irremedial by any sum of money, but this is 
not the rule of compensation in such cases. It is not the fair rule 
of judgment. 

I know it is not évidence to go before a jury to prove sums that are 
ordinarily allowed by accident and life Insurance companies for loss 
of life or limb, and there was no such proof as that before this jury, 
and no proof before the trial judge upon the subject; but, in re- 
flecting upon the question of what is fair compensation for the loss 
of one's limbs or life, it occurs to me that the common expérience 
of men undertaking to provide for indemnity against accidents re- 
sulting in the loss of life or limb may be fairly considered. If the 
plaintiff had lost his life, I think it is apparent, from his earning 
capacity and the amount required by him to live, that, in the common 
expérience of switchmen, he would not hâve been able to earn suffl- 
oient money, after paying his living expenses, to provîde for him- 
self a policy of insurance for |8,000, upon which he would be able to 
pay the premiums. He would, from necessity, hâve had to take a 
less indemnity and a policy for a smaller amount. He would not 
be able, fairly and reasonably, to insure his life from his eamings 
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for the sum of $8,000, nor would he be able to provide tiie necessarj 
monej to insnre himself againat loss of limb for that amonnt of 
money; and perhaps no accident insurance company would bave 
been willing, for any sum of money he would be able reasonably to 
pay, to bâTë agreed to pay him $8,000 for the loss of his limb and 
toes, as that loss appears in this évidence. I mention this only as an 
argument wMch has force in my mind, at least, in determining the 
question, how much money would fairly compensate him for the loss 
he hâs sustained? 

Taking the young man just as we find him in the proof, I think 
the Verdict is more than he could hâve otherwise provided as an 
indemnity against this loss, and I think it is very largely more. Re- 
luctaijt as I am to interfère with the verdict of a jury upon such a 
mattéf, I hâve concluded to grant this motion for a new trial upon 
the ground 6f an excessive verdict, unless the plaintifif shall, within 
30 days f rom this date, enter a remittitur of one-hàlf the amount of 
the verdict. If this is done, there may be a judgment for that 
amount and the interest since the rendition of the verdict Ordered 
accordingly. 



BADGER SILVBR MIN. 00. T. DRAKB. 

(Circuit Court of Appeals, Fif th Circuit. Aprll 12, 1898.) 

No. 633. 

1. VBSfDOH AND PUBCHASBR— CONSTHTICTION OF LAND OONTBACT. 

A contract under seal, by which one party agrées to sell and another 
agrées to buy certain lands and other property, wliicli provides for delivery 
of tlie property and pay ment therefor, and the deposit of deeds in escrow 
for delivery upon completion of the payments, is a contract of sale, and 
not a contract for sale. 
8. Principal and Agent— Undisci.osbd Principal. 

Plaintiff's assigner, by contract under seal, sold land to an agent, who 
contracted in his own name wlthout disclosing his principal. Èeld that, 
on default of payments, the plaintiff had no right of action against the 
principal afterwards discovered. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida, 

This action was brought by the plaintiff in error against A. M. 
Drake and Levy Mayer in the circuit court of Suwannee county, Fia., 
and removed to the fédéral court, no service being had upon Mayer. 

The action was brought upon the foUowing contract : 
This agreement, made at Milwaukee, In the state of Wisconsin, this 13th 
day of January, 1891, by and between the Badger Silver Mining Company, 
of Crillles, Ontario, a corporation, organized under the laws of Wisconsin, 
party of the flrst part, and Herbert N. Nichols, of Denver, Col., party of the 
second part, wltnesseth: 

First. Sald flrst party hereby agrées to sell, transfer, asslgn, convey, and 
dellver unto said second party ail the property, of every klnd, character, and 
description, of sald flrst party, real, Personal, and mixed, wheresoever slt- 
uate, whether enumerated hereln or not. Sald property embraces, among 
other things, the foUowing: That part of mining location known as 200 T, 
commencing at the northeast corner of said 200 T; thence, running south, 
along the east Une of sald 200 T, 12 chains 98 Unks, more or less, to a point; 
(iiencé west 80 chaîna 8 links, more or less, to the west bouudary of said' 
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200 T; thence north twelve chalns 98 links, more or less, to the northwest 
corner of said 200 T; thence east, along the north line of said 200 T, 80 
chalns 13 links, more or less, to the point of beglnning,— containlng one hun- 
dred and four acres, more or less, comprising ail the land in said 200 T 
deeded to the said flrst party by John M. Stowell. Also the mining location 
known as 201 T and 96 T, the said 201 T and 96 T, together with the said 
land In said 200 T, embracing 860 acres, more or less, ail of said loôatlon 
being in the township of GlUies, district of Thunder Bay, province of Ontario, 
Canada. Also ail mills, buildings, improvements, flxtures, machinery, tools, 
implements, and supplies in, upon, or about said mining locations, or used in 
connection with the working and opération of the same. Also ail ores of 
every description, wherever the same may be. Also ail books, maps, plans, 
papers, and documents, now in use or heretofore used in connection with 
the working of said mining location or the business connected therewith or 
otherwise. Said flrst party hereby covenants and agrées that it has a good, 
clear, free, absoiute, and uninterrupted right to sell, transfer, assign, convey, 
and deliver ail of the foregoing property, and every part thereof; that It 
has an absoiute and indefeasible title in fee simple to ail of said real estate, 
and that it is the absoiute owner of ail said personal property; that ail of 
said property, real, personal, and mixed, and wheresoever situate, is free and 
clear from ail mortgages, charges, Incumbrances, liens, claims, taxes, and as- 
sessments whatsoever, except as hereinafter stated; and that it will forever 
warrant and défend the title to said property, and every part thereof. against 
any and ail person or persons, corporation and corporations, whatsoever. 
Absoiute and uninterrupted possession of ail the said property in manner and 
form as aforesaid shall be delivered to said second party on or before Feb- 
ruary lOth, 1891, and none of said property of any kind shall be removed or 
disposed of in any way by said flrst party, its agents or emplo.vés, on and after 
the date hereof. It is the intent of this agreement that though absoiute pos- 
session may not be delivered untii on or before February lOth, 1891, the same 
Shall take effect on, and relate back to, the date hereof. It is understood that 
the said flrst party, for purposes of convenience, has held and hoids the title 
to said mining location 96 T, otherwise known as the "Porcupine Mine," in 
the name of John M. Stowell, as trustée, the président of said flrst party, 
and that the mining location last aforesaid is subject to an incumbrance of 
about $13.000.00. It is covenanted and agreed by said flrst party that, con- 
temporaneously with the making of the payment of the sum of $24,000.00 
hereinafter referred to, the said amount or so niuch thereof as is necessary 
shall be Immediately applied towards the complète release and payment ot 
said Incumbrance, and that contemporaneously therewith the said Stowell 
shall exécute and deliver to the escrow hereinafter mentioned a good and 
sufflcient warranty deed running to the said second party or his assigns, and 
containlng covenants of warranty on the part of said Stowell against any and 
ail acts and omissions on his part, and containing also full covenants of 
warranty on the part of the said flrst party. The deed last aforesaid shall at 
once be joined in by the wife of the said Stowell, releasing ail her dower and 
homestead rights, if any, therein. The said deed, immediately upon its exé- 
cution, shall be delivered in escrow to the American Trust & Savings Bank, 
of Chicago, 111., by said bank to be held untii ail of the payments hereinafter 
referred to hâve been made in manner as hereinafter set forth, on the making 
of which the said deed shall be delivered by said bank to said second party 
or his assigns. Contemporaneously with the exécution and dellvery of this 
contract, the said flrst party shall exécute and deliver to said escrow full and 
complète and absoiute instruments of transfer and conveyance, containlng 
full covenants of warranty, and conveying to said second party or his assigns 
ail of the property hereinbefore specifled. Said instruments of transfer and 
conveyance shall be held by said escrow untii ail the payments hereinafter 
referred to hâve been made In manner as hereinafter set forth, and, Im- 
mediately upon the making of the same, shall be delivered to said second 
party or his assigns. 

Second. Said second party hereby agrées to and does purchase ail of the fore- 
going property,, and agrées to and shall pay therefor the sum of two hundred 
and fifty thousand dollars ($250,000) in manner following: $1,000 lu cash upon 
88 F.— 4 
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the date of the exécution of this agreement, the receipt of whlch by sald flrst 
party la hereby acknowledged; $24,000.00 in cash on or befbre February lOth, 
1891; $25^000 In cash on or before May Ist, 1891, wlth interest tliereon £rom 
the date hereof at the rate of 6 per c^nt per annum; $25,000 shall be pald 
Into sald bank as escrow on or before ^pt. Ist, 1891, with Interest thereon 
from the date hereof at the rate of 6 per cent, per annum; $50,000 shall be 
pald Into sald bank as escrow on or before December Ist, 1891, wlth Interest 
thereon from the date hereof ai thç rate of 6 per cent, per annum; $50,000 
shall be pald Into sald bank as escrov on or before March Ist, 1892, wlth 
Interest thereon from the date hereof at the rate of per cent, per annum; 
$75,000 shall be pald Into sald bank as escrow on or before July Ist, 1892, wlth 
Interest thereon from the date hereof at the rate of 6 per cent, per annum. 
If the tltles to the sald property or any part thereof shall upon examlnatlon 
by the soUcltors of sald party of the second part be found to be other than 
as hereinbefore coyenanted, then, nppu notice of sald fact to said escrow, the 
sald moneys so to be deposlted wlth the sald escrow as aforesald shall not 
be pald over to sald flrst parl^ ùntil the defects In sald tltle, If any, shall 
hâve been satlsfactorlly cured, or the value of said defects adjusted and pald 
or abated to said second party or hls assigns; and thereafter, or In the event 
of the titles to sald property belng as hereln covenanted, the said payments 
shall, after they hâve been made to said bank as escrow as aforesaid, and 
provided sald flrst party shall not be in default m any way in the premises, 
be paid to the sald flrst party by said bank, and contemporaneously therewith 
the said deeds so as aforesaid to be held in escrow by said bank shall be de- 
Uvered to sald second party or his assigns. If the sald tltles shall be found 
satisfactory by sald solicitors, as hereln provided, before the time for the 
making of sald last payment to sald escrow, then and in that event the sald 
escrow shall turn over such payments theretofore made or thereafter to be 
made to It under thls contract to said flrst party, provided said flrst party 
shall not be then In any way in default in the premisies. It is further cov- 
enanted and agreed that if It becomes necessary to take any proceedings to 
cure any defects, if any, in any of the titles to the property aforesald, that 
such proceedings shall be taken at the sole expense of said flrst party, and 
said second party, his heirs, légal représentatives, and assigns, shall, if 
necessary, ]oin in or allow such proceedings, and do whatever Is necessary 
to effect the same, provided said second party is satlsfactorlly secured and in- 
demnified in the premises. 

Third. It is covenanted and agreed that, until the full payment is made of 
ail sald def erred payments, slxty per cent, of the net recelpts for ores hereaf ter 
mined and sold before the making of sald flnal payments as aforesaid shall 
be applied towards the said deferred payments. The said ores, prior to the 
making of sald flnal payment as aforesaid, shall be shipped to Balbach & 
Sons, Newark, New Jersey, or any other responsible and reliable smelter to 
be selected by sald flrst party, provided said Balbach & Sons or said other 
smelter shall do the smeltering as cheap as any other equally responsible or 
reliable smelter. Said flrst party is hereby given the right, at its own sole 
cost and expense, to place a man at said mining locations untll ail of said de- 
ferred payments hâve been made as hereinbefore specified; and such man 
shall hâve the right to ascertaln the amount of ail said net receipts as afore- 
said, but he shall hâve no right of any klnd in any way to interfère with the 
working of sald mining locations, or the conduct, control, or management of 
the business therewith connected. 

Fourth. If said second party shall make default In any of the payments 
specified in paragraph second of this contract, and shall continue in default 
for thlrty days, then and in that event said flrst party, if said flrst party shall 
not then be in default in the premises, shall hâve tbe right to forfeit ail 
payments heretofore made in the premises, and to become reinvested wlth 
the tltle to ail of said property, with the same effect as though this instru- 
ment had not been made; but the second party shall not be entltled to with- 
hold payment of the flrst $50,000 of said purchase price on account of . any 
defect of tltle to sald mining locations known as 200 T and 201 T. 

Fifth. Said flrst party further co venants and agrées that It wiU properly 
exécute and dellver, and cause to be properly executed and dellvered, prompt- 
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ly, npon demand, any and ail Instruments of transfer and conveyance whlch 
may from tlme to time be requlred by said second party In the premises, for 
the purpose of fully and completely carrying ont both the spirlt and letter of 
this Instrument; said instrument of transfer and conveyance to contaln fuU 
and complète covenants of warranty. 

It Is the intention of this agreement that the payments made to the banlJ 
in escrow shall be wlthheld by the banls: until the title to said premises is In 
sueh condition that the deeds herein specified will confer upon the party of 
the second part such title as Is herein oovenanted, and that after said title 
l8 perfected as aforesald, and so found by the solicltors of the party of the 
second part, that then the payments made to the bank shall be paid over 
forthwith to the party of the flrst part, but that the deed shall remain In 
escrow untll the completlon of ail the payments. This insrument in ail its 
parts shall be binding upon the said flrst party and ail of its stocliholders, 
its successors and assigns, and shall run to and In favor of the said second 
party, his heirs, légal représentatives, and assigns, forever. 

In witness vchereof, the said flrst party has caused thèse présents to be 
signed by its président, and attested by its secretary under Us corporate seal, 
and the said second party has attached hereto his hand and seal, ail done 
the day, date, and place flrst above written. 

The Badger Silver Mining Company of Gillies, Ontario, 

[Corporate Seal.] By John M. Stowell, Président. 

Attest: Walter Read, Secretary. 

Herbert N. Nichols. [Seal.] 

Signed, sealed, and delivered in présence of ; 
Elias H. Bottom. 

State of Wisconsin, Milwaukee County— ss.: Be it remembercd that on this 
7th day of Feby., 1891, personally appeared before me John M. Stowell, prési- 
dent, and Walter Read, secretary, of the Badger Silver Mining Company of 
Gillies, Ontario, to me personally well known to be sueh oflicers, and to me 
well known to be the persons described in and who executed the foregoing 
contract, and severally and duly acknowledged the exécution of the foregoing 
contract as président and secretary, respectively, as their free act and deed 
of said corporation; and the said John M. Stowell and Walter Read severally 
afflrmed before me that they executed the foregoing contract for and on be- 
half of the said corporation by virtue of and pursuant to the unanimous vote 
of the directors of said corporation lawfully taken. 

Witness my hand and officia! seal. Chas. L. Goss, 

[Notarial Seal.] Notary Public Milwaukee County, Wisconsin, 

Milwaukee, Wisconsin, Jan. 30, '91. 
For good and valuable considérations to us and each- of us, who are stock- 
holders of the Badger Silver Mining Co., the party of the flrst part in the 
foregoing contract, this day in hand paid, the receipt of which is hereby 
acknowledged, we, the undersigned, do hereby fully consent to ratify, approve, 
and conflrm the action of the Badger Silver Mining Oo. as evidenced by the 
foregoing instrument and ail of its parts, and hereby covenant to and with 
Herbert N. Nichols, the party of the second part to said contract, his heirs, 
légal représentatives, and assigns, forever, that we and each of us hereby do 
and will and shall guaranty the fuU, complète, and prompt performance by 
the said Badger Silver Mining Co. of ail and every part of the said contract 
by the said Badger Silver Mining Co. to be performed. The individual lia- 
blUty of each of us under this contract is however expressly limited to such 
proportion of the purchase priée specified In the foregoing instrument as our 
respective holdings of the stock of said Badger Silver Mining Oo. bear to the 
total capital stock thereof. 
Uame of Stockholders. No, ol Share». 

Jno. M. Stowell 6,S62i4 

Geo. W. Roblnson 11,923 

O. A. Reed 7,591 

Walter Read 8,148% 

Chas. B. Sammons 5,312% 

Oh. Preusser 1,250 
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The déclaration allèges that Nichols was, at the time of the nego- 
tiation and making of the contract, a duly-authorized agent of the 
défendants, A. M. Drake and Levy Mayer, and of 0. E. Dickerman 
and A. H. Wilder, for the purpose of making the contract, and that 
said Nichols entered into and executed the contract as the agent 
for and on behalf of the said Drake, Mayer, Dickerman, and Wilder; 
that Dickerman and Wilder hâve died since the exécution and de- 
livery of the contract, and were never résidents of the state of 
Florida, and that the plaintiff company has not been able to ascer- 
tain who had been appointed as administrator of the estate of either 
of said decedents; that, in pursuance of the said contract, défend- 
ants and their associâtes paid to the said flrst party 125,000, the 
flrst two payments under the contract, on or about the lOth of Feb- 
ruary, 1891; and that on or about the last-named date the défend- 
ants and the said Dickerman and Wilder received, and the said flrst 
party delivered, possession of ail the property mentioned in said con- 
tract as purchased by the said Nichols, and hâve ever since retained 
the same. The déclaration also allèges the delivery by the flrst 
party to the bank named in the contract of sufQcient deeds of the 
lands described in the contract, and the making of a good title to 
Nichols to said lands, and that ail things précèdent to be done by 
the plaintiff had been done, but that the défendants had not carried 
out the contract or paid any further portion of the purchase money 
beyond |25,O00. The transfer from the flrst party to the contract 
to the plaintiff herein of the contract and ail its rights thereunder 
is alleged, and the déclaration seeks to recover from Drake and Mayer 
the purchase price of the property sold and delivered. In the second 
count it allèges the damages sustained by the plaintiff to hâve been 
the loss of profits arising from the défendants' failure to carry out 
the contract. The third count allèges that the défendants and their 
associâtes hâve been in possession of the property ever since the time 
of delivery, and hâve derived therefrom large sums of money, which 
the plaintiff seeks to recover. 

The déclaration was demurred to, on the ground that the déclara- 
tion and contract shov\red that Nichols was not the agent of the de- 
fendant Drake, and that no testimony was admissible to establish 
such agency. The demurrer was sustained by the order following: 

"Thls cause having corne on to be heard, by brief, on defendant's demurrer 
to plaintiffs déclaration, and having been duly considered, the court considers 
that the décisions cited In 135 U. S. 313, 10 Sup. Ct. 831 [Willard v. Wood], 
64 N. Y. 358 [Briggs v. Partrldge], and 2 N. E. 785 [Haley v. Belting Co. 
(Mass.)], apply to the facts In this case; that the contract sued upou was not 
a contract for sale, but a contract of sale, so far as questions of covenanting 
by both parties are eoncerned; that third parties not mentioned In the con- 
tract cannot be sued upon eovenants to whlch they are not directly parties in 
the contract. Nichols eovenants for himself, and discloses no one else. It is 
therefore ordered that the demurrer herein be sustained." 

The plaintiff then flled an amended déclaration based,in one count, 
on the theory of an implied contract on the part of the défendants to 
pay for the value of the property, as evidenced by the purchase price, 
specifled in the Written contract, on the alleged grounds that the 
défendants and their associâtes received and, retained the property. 
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In another count the theory is that the défendants are liable to pay 
for the value of the silver ore taken from the mines while in the 
possession of the défendants and their associâtes, which ore is alleged 
to hâve been converted by the défendants to their use. This amended 
déclaration was aiso demurred to, and démarrer sustained. 

W. A. Blount and A. C. Blount, Jr., for plaintifE in error. 
H. Bisbee, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. For the reasons given by the trial judge, and con- 
sidering Willard v. Wood, 135 U. S. 309, 313, 10 Sup. Ct. &31, Cragin 
V. Lovell, 109 U. S. 194, 3 Sup. Ct. 132, Briggs v. Partridge, 64 N. Y. 
358, and Haley v. Belting Co.. 140 Mass. 73, 2 N. E, 785, the judg- 
ment of the circuit court is affirmed. 



STAPYLTON v. CIE DES PHOSPHATES DE FRANCE. 

(Circuit Court of Appeals, Fifth Circuit. Mardi 1, 1S98.) 

No. 623. 

Banks and Banking— Receivbks. 

Défendant deposited in bank a draft drawn on its Ne"w York corre- 
spondent, having theretofore slightly overdrawn its account. The draft 
was passed to defendant's crédit, and checked against. On suspension 
of the bank, défendant stopped payment of the draft by telegram, where- 
upon plaintiff sued as receiver to recover on the draft. Held, that he 
was entitled to rocover only the amount due the bank after cbarging 
baek the draft. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

This was a suit brought by G. C. Stapylton, as receiver of the Iflrst National 
Bank of Ocala, against tlie Cie des Phosphates de France, a corporation 
under the laws of France, upon a draft for $3,000, directed to Lazard Frères. 
The draft was duly presented for aeceptance, and dishonored, of which the 
défendant had due notice. The défendant pleaded that the bank did not 
own the draft, and pleaded a set-off of $2,665.13, a balance on deposit ac- 
count of the First National Bank of Ocala at the time of the suspension of 
the bank, and also a claitn of set-off of $500 by reason of a certain draft 
drawn by the Ocala Bank in favor of the Llve Oak Bank upon the National 
Bank of Jacksonville,— a draft which was the property of the défendant, and 
represented money which défendant had placed with the Ocala Bank to 
purchase sald draft The cause was submitted to the judge wlthout a 
jury, and the plaintiff proved the draft was made and executed by the 
défendant, and placed to the crédit of défendant in the Ocala Bank as cash. 
and drawn upon as cash; that the draft was sent to New York for collection; 
that the draft was returned from New York, having been presented for 
payment, and payment refused; that payment was refused by Lazard Frères 
because payment was stopped by a telegram by the défendant through its 
manager, P. Levy; that by the course of dealing between the défendant and 
the bank, the bank had been in the habit of receiving such drafts as cash, 
and credlting the same to the défendant as cash, and that this draft was 
ectered both on the bank's books and on the book of the défendant, or by 
a receipt given it, as so much cash deposited. The défendant sought to 
show that of this $3,000 there was a crédit balance of .$2,665.18 on the books 
of the bank at the time of the failure. The plaintiff objected to the intro- 
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duction of thls eyldence on the ground that défendant was not entitled to 
set off the sald alleged crédit balance, and allowlng the sald set-offi belng 
équivalent to permltting the défendant to make Itself a preferred créditer 
by Its own action in refuslng to pay the $3,000 draft; that snch proceeding 
was contrary to the acts of congress controUlng national banks. 

The statement and flndings of the court below are as follows: 
"That the défendant, by its gênerai manager, P. Levy, deposited in the 
First National Bank of Ocala, of whlch the plaintiff hereln Is the regularly 
appointed and qualifled recelver, on the 16th day of Aprll, 1895, Its check 
on Lazard Frères, New York, for $3,000, payable to the order of sald bank. 
That the same was credlted to the défendants gênerai deposlt account on 
the books of the sald bank. That défendant had been accustomed to so 
deposlt ehecks to be drawn against after the offlcers of the défendant Com- 
pany had exhlblted to the offlcers of the bank advlces by cable from thelr 
Paris office authorizing such ehecks. There was no contract or agreement 
between the parties with regard to the treatment of such ehecks, but they 
were usually placed to the gênerai account of the défendant, and drawn 
against as funds were requlred. There had been certain ehecks drawn by 
the gênerai manager of the défendant company upon the bank, which were 
outstandlng at the tlme of thls deposlt, to the extent of $777.30, which was 
paid, and charged to the account of the company. That the sald check of 
$3,000 was not paid upon présentation to the drawee In New York, and the 
protest fées amounted to $1.31, whlch were paid by the plaintiff. That allow- 
lng the défendant the $3,000 crédit glven It for the unpaid check, there was to 
the crédit of the défendant company by sald bank, at the tlme of Insolvency, 
$2,665.18; but charglng back the $3,000 credlted for sald check there was 
an orerdraft of $334.82 due sald bank; and the court falls to flnd sufflclent 
évidence of the Indebtedness of the plalntlfC to the défendant of the $500 
pleaded as set-off by sald défendant to flnd such set-off. And the court 
flnds as a mixed matter of law and fact that the défendant company Is In- 
debted to the plalntlflf In the amount of $334.82, and Interest to the amount of 
$50.70, maklng a total amount of $385.52, for which judgment should follow, 
together with the costs to be herein taxed and allowed." 

J. C. Cooper, for plaintiff in error. 

Before PARDEE and McmRMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. As a Jury was waived in the court below, the 
flndings of fact by the judge are controlling in this court ; and, con- 
sidering those flndings, applying the principles declared in Rail- 
way Co. V. Johnston, 133 U. S. 566, 10 Sup. Ct. 390, and Scott v. 
Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, the judgment of the cir- 
cuit court does substantial justice between the parties, and is there- 
fore aflarmed. 



UNITED STATES v. BTRATTON. 

(Circuit Court of Appeals, Flfth Circuit May 24, 1808.) 

No. 685. 

SuiTS AGAINST Unitbd Statbs — Sdppioienot of FiNoraGS. 

Under the act of March 3, 1887, provlding for the brlnglng of suit» 
against the United States, which reqnlres the court to file an opinion 
setting forth the spécifie flndings of fact, etc., such flndings must exbiblt 
exactly the services for whlch compensation Is asked; and, In a suit by 
a United States commissloner to recover for fées, a flndlng that he bas 
rendered services as follows: "Charges for per dlems for taking bail 
under caplas, etc., $160.00,"— Is Insufflclent, because It cannot be inferred 
therefrom what the charges are for. 
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2. Same— Pleading. 

A pétition filed under the act of March 3, 1887, must, as required by 
section 5, contain a succinct statement of the facts on wliicli tlie claim is 
based. And, In a pétition by a United States commissioner to recover for 
fées, gênerai statements of items— such as "Per diems for taliing bail," 
"Charges for per diems in certain cases," "Charges of ail fées In case 
T. HoUoway," etc.— are insufflcient. 

In Error to the District Court of the United States for the Middle 
District of Alabama, 

This suit was commenced by the filing of a pétition In the district court, 
as follows: 

"Your petitioner, Asa B. Stratton, who is a résident citizen of Pike county, 
In the State of Alabama, and district aforesaid, respectfully shows to your 
honor: 

"First That petitioner was duly appclnted and legally qualified as a 
commissioner of the circuit court of the United States for the Middle dis- 
trict of Alabama, on the 9th day of June, A. D. 1894, and that, continuously 
since the day of his appointment and qualification as such commissioner, 
has rendered and performed services to the government of the United States, 
hereinafter referred to, and specifically set out in a bill of particulars here- 
with flled, marlied 'Exhlbit A,' and made a part of this pétition. Petitioner 
further allèges that said services were rendered and performed at the in- 
stance and request of the United States, and that such service consisted in 
taliing complaints and the issuance of warrants, and the examination under 
complalnt and warrant of such persons as were brought before him as such 
commissioner by the marshal of said Middle district of Alabama charged 
with the violation of the internai revenue laws and other eriminal statutes 
of the United States, and in the holding of persons to bail who had been 
arrested under capias, or other légal process of the courts of the United 
States. 

"Second. Petitioner avers that he is entitled to hâve and receive from and 
to be paid by the United States the aggregate sum of six hundred and flve 
dollars and seventy cents ($605.70). TUe said amount is made up of the 
foUowing items, shown by the summary to the account hereinbefore referred 
to, as Exhibit A, and made a part of this pétition, to wit: 

Per diems for taking bail only $160 00 

Charge for subpœnas, entering, returning, and filing 7 50 

Charge for more than one warrant when there was more than one 

défendant in a case 38 00 

Charges for filing mittimus sent to clerk 10 

Charge for writ of attachment for defaulting wltness 3 75 

Charge for per dlem on a warrant Issued in Florida 5 00 

Charge for duplicate order to marshal to pay witness 1 20 

Charge for certified transcript of proceedings 35 10 

Charge for excess of one folio in recognizances 172 90 

Charge for complaint in addition to testimony of Informlng witness 55 2.") 
Charge for testimony of Informing witnesses in addition to com- 
plaint 17 60 

Entering return and filing warrant In cases trled by some other 

commissioner 10 00 

Charges for filing complalnt issued by some other commissioner. . 1 80 

Charges for per diems in certain cases CO 00 

Charges for per diems in case United States v. Bddins 5 00 

Charges of ail fées in case v. Holloway 13 60 

Charges for excess of one folio on each day in case for docket entry 8 55 

Charges for per diems in case v. Wadsworth 5 00 

Charges for justifying sureties on bonds 50 

Charges for docket entries 95 

Total Ç605 70 
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"Thlrd. Petltloner avers that he made out, rendered In due form, and at 
the propér tlme, accounts for the several quarters on the respective fiscal 
years since hia appolntment and qualification, as aforesaid; that sald ac- 
counts embraced each and ail of the Items herein sued for; and that the 
same were duly allowed by your honor's court, and thereafter forwarded in 
due course to the proper auditing and accounting offlcers of the government 
of the United States, as will more fully appear from the record of said court. 

"Fourth. Petltioner further avers that each [and] ail of the several Items 
and charges lu saJd Exhlblt A and summary thereto, and which are hère 
sued on, were the Items and charges in petitioner's said accounts for serv- 
ices rendered as such commissioner, and are the Items and charges which 
the said auditing and accounting offlcers, In the adjustment of petitioner's 
sald accounts, erroneously and unlawfully suspended and disallowed. 

"Fifth. Petltloner further avers that the said account, amounting In the 
aggregate to six hundred and flve dollars and seventy cents ($ecë.70), as 
shown In said Bxhibit A, and each and ail of the items and charges therein, 
are due and owing to your petltloner; that no part of the same has been al- 
lowed or pald to hlm by the défendant, the United States of America, nor 
has any part thereof been passed upon or rejected by any court authorlzed 
to pass upon the same; and that petltloner now has the légal right to clalm, 
sue for, and recelve payment therefor,"— concluding with prayer for Judg- 
ment 

The Exhlblt A referred to In the pétition as a bill of partlculars appears 
to be the copy of the commlssloner's account for several quarters prior to the 
institution of the suit, upon which memoranda hâve been made by account- 
ing offlcers of the government and by petltloner. The following is a sample: 

2. 2. account from July the Ist to September 30, 18M. 

Judlciary No. 506. 

8. 2. Charge for taklng bail only (per diem) after completlon of 
case, disallowed. This Is not a hearing or deciding on 
crimlnal charge, withln the meaning of the statute. ïhis 
Is slmply a clérical, and not a judicial, act $20 00 

4. 3. Charge for more than one warrant where there are more 

than one défendant in a case, disallowed. AU défend- 
ants In a case should be Included in one warrant 17 50 

5. 4. Charge for more than one copy of complaint as unnecessary, 

as in item 3 (attached to warrant) 5 25 

6. 5. Charge for more than one subpœna at any tlme, disal- 

lowed. Ail witnesses should be Included in one subpœna, 

you belng allowed for copy for service 6 25 

(There was no charge except for copy for each witness, 
and ail witnesses were Included in the original.) 

7. 7. Charge for filing mlttimus sent up to the clerli, disallowed, 

who files It to 

8. 8. Case v. Henry Ansley and R.- L. McAliley. Charge for writ 

of attachment for defaulting witness suspended to know 
if this was Issued under rule of court, or state practice. 
If so, send certifled copy of the rule 1 25 

9. 9. Case v. BuUell Phillips et als., the same as item 8 2 50 

10. IL Charge for dupllcated copies of subpœnas and order for mar- 

shal in duplicate, disallowed. To pay witness. The wit- 
nesses should not hâve been dlscharged until the case was 

completed 1 20 

(There was no duplicate orders to the marshal to pay wit- 
nesses. Part of the witnesses came in on one day, were 
examlned, and dlscharged. The others came on another, 
were examlned, pald, and dlscharged.) 

Service was duly made upon the attorney gênerai, but the United States 
made no appearance to the suit, and thereupon, after proper delays, the fol- 
towing entry was made by the court: 
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"Finding of Fact and Law. 

"Thursday, June 24, 1897. 
"In the District Court of the Cnlted States for the Middle Distiict of Ala- 

bama. 

"Asa B. Stratton vs. The United States. 
"The above-entitled cause, comlng on regularly to be heard at the présent 
term of the court, on the 16th day of June, A. D. 1897, was submitted for 
décision on pleadings and évidence, and the court makes and files the fol- 
lowing findings of faets: First. That petitioner is now, aind bas been since 
tbe nlnth day of June, 1894, a commissioner of the circuit court of the United 
States for the Middle district of Alabama. That said petitioner, as such 
commissioner, has, at the Instance and request of the United States,' per- 
formed certain services, whlch are as foUows, to wit: 

Charges for per dlems for taldng bail under capias, &c $1C0 00 

Charges for subpœnas, entering, returning, and filing 7 50 

Charges for more than one warrant when there was more than one 

défendant in a case 88 00 

Charge for filing mittimns sent to clerk 10 

Charge for writ of attachment for defaulting witnesses 3 7-5 

Charge for per diem on warrant issued in case of défendant from 

Florida, and for removal proceedings 5 00 

Charge for duplicata order to marshal to pay witnesses 1 20 

Charge for certified transcript of proceedings. . .■ 35 10 

Charge for excess of one folio in recognizances. Thèse recog- 
nizances contained about seven folios, but the petitioner only 

charged for four folios, making his daim for this item 172 90 

Charges for complaint in addition to testimony of informing wit- 
nesses 55 25 

Charges for testimony of Informing witnesses in addition to com- 
plaint 10 00 

Charges for filing complaint issued by some other commissioner. . 1 80 

Charges for per diems to trying cases 45 00 

Charges for fées in case U. S. v. Holloway 13 00 

Charges for excess of one folio on each day in case for docket entry 8 55 

Charges for per diem in case U. S. v. Wadsworth 5 00 

Charges for justif ying sureties on bonds 50 

Total 15580 S5 

"AU of thèse Items hâve been presented In said commissioner's quarterly 
account, heretofore rendered and disailowed by the accounting oflicers of the 
treasury. 

"The court finds as a fact that said services were actually rendered by 
said petitioner, and therefore the court files the following as its findings of 
law: First. The court déclares and holds, that under the provisions and 
statutes of the United States regulating the fées to be paid to commis- 
sloners of the circuit court of the United States, the charges hereinbefore 
set forth are proper charges against the United States. 

"John Bruce, Judge. 

"Judgment: It ts therefore ordered and adjudged by the court that the 
petitioner, Asa E. Stratton, do hâve and recover of and from the défendants, 
the United States of America, the sum of flve hundred and eighty dollars 
($580.85) and eighty-flve cents, together with the costs in this behalf ex- 
pended. 

"Piled June 24, 1897." 

The United States hâve brought the case to this court for relief, asslgning 
errors as foUows: "(1) The district court erred in its findings of facts. (2) 
The district court erred in its findings of law. (3) The district court erred 
In allowing certain charges to be included in said findings of facts, which 
were not proper and légal charges. (4) The district court erred in allowing 
<;ertain charges to be included in said findings of facts, when In truth and 
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In fact such services warranting such charges were never performed by Bald 
court (5) The district court erred In holding that plaintiff was entitled to 
recover the whole amount sued for by him, without deducting therefrom 
certain charges that were not lawful, and certain other charges for which 
tlie serrlces were not performed, and therefore improper. (6) The district 
court erred In renderlng judgment agalnst the défendants, as shown by the 
record." 

Thereafter, on leave of the court, the asslgnment of errors was amended, 
and additional errprs asslgned, as foUows: "The district court erred In its 
flndlngs of faets as shown In charge 14 In flndlngs of facts, viz.: 'Charges 
for per dlems to trying cases, ?45.00.' See Transcript, p. 13. (8) That the dis- 
trict pourt erred in its flndlngs of law. (a) In charge No. 1 of flndings of 
facts and law, 'Charges for per dlems for taklng bail, under capias, etc., 
$160.00.' See Transcript, p. 12. (b) In charge No. 4, in flnding of facts and 
law, 'Charge for flling mittimus sent to clerk, 10 cents.' See Transcript, p. 
12. (c) In charge No. 9, flndlngs of facts and law, 'Excess of one folio In 
recognizances. Thèse recognizances contained about seven folios, but the 
petitioner only charsçes for four folios, making his claim for this Item, 
$172.90.' See Transcript, p. 13. (d) Charge No. 14 in flnding of law and 
facts, 'Charge for per dlems to trying cases, $45.00.' See Transcript, p. 13." 

W. S. Reese, Jr., for the United States. 
Geo. F. Moore, for défendant in error. 

Before FARDEE and McOORMICK, Circuit Judges, and 

SWAYNE, District Judge. 

PER CURIAM. Tliis suit against the United States was brought 
under an act of coiigress entitled "An act to provide for the bring- 
ing of suits against the government of the United States," approved 
March 3, 1887. Supp. Rev. St. p. 559. The seventh section of that 
act provides that: 

"It shall be the duty of the court to cause a wrltten opinion to be flled in 
the cause, setting forth the spécifie flndings of the court of the facts thercin 
and the conclusion of the court upon ail questions of law Involved in the 
case and to render judgment thereon." 

From the statement given above of the proceedings in the court 
a quo, it will be seen that, while an attempt was made to comply 
with the provisions of section 7 above quoted, yet there is no 
such spécifie flnding of facts as to exhibit exactly the services for 
which the claimant asks compensation. One class of service for 
which judgment for $160 is given against the United States is de- 
scribed as, "Charges for per diems for taldng bail under capias," 
etc. If thèse charges are for hearing and deciding criminal charges, 
for which the statute allows commissioners |5 per day for the time 
necessarily employed, they are within the statute; but from the flnd- 
ing of facts we cannot infer what they were for, nor how many days 
were occupied by the commissioner in thus taking bail under capias. 

Another large item of the account going into the judgment is de- 
scribed as follows: "Charge for excess of one folio in recognizances. 
Thèse recognizances contained about seven folios, but the petition- 
er only charged for four folios, making his claim for this item." 
Does this flnding mean that this charge is for four folios in recogni- 
zances which contained seven folios, or for the three folios in ex- 
cess of the four folios theretofore charged for? In short, the flnd- 
ing of facts is incomplète and obscure, and not in substantial com- 



HARION COUNTY V. COLEB, 69 

pliance with the law. To do justice to the United States and to the 
appellee, and in the interest of both parties, the case should be re- 
versed, and the cause remanded, to permit a spécifie finding of facts 
to be made. 

It is proper to notice that the pétition in this case, even as aided 
by the aJleged bill of particulars, does not contain a succinct state- 
ment of the facts upon which the claim is based, as required by sec- 
tion 5 of the above-mentioned act of congress. The statements made 
in the pétition are largely of a gênerai nature, such as, "Per diems 
for taliing bail only," "Charges for per diems in certain cases," 
"Charges of ail fées in case v. HoUoway"; and the bill of partic- 
ulars attached is no more spécifie, and, being interspersed with au- 
ditor's memoranda, is of doubtful value, beyond showing that many 
items were rejected or suspended by the auditor for insufflcient state- 
ment. 

The original assignment of errors was of too gênerai a nature to 
be in accordance with our rules. As amended, the errors complain- 
ed of questioned the correctness of flndings of fact, or mixed law 
and fact. The judgment of the district court is reversed, and the 
case is remanded, with instructions to grant a new trial. 



MARION COUNTY y. COLER et al. 

(Circuit Court of Appeals, Flfth Circuit May 10, 1898.) 

No. 690. 

L Reb Judioata— Action on Countt Bonds. 

Where a Judgment bas been recovered agalnst a county on Ita ref undlng 
bonds, and subsequently mandamus bas been issued to compel the levy 
of a tax to pay such bonds, the question of their validity is concluded 
as between the same parties, and cannot be agaln ralsed In a subséquent 
suit. 
a. CouNTT JuDGB — Vacanct— Appointment bt Commissioners. 

In Texas, three out of four county commissioners hâve power to appoint 
a county judge to flll a vacancy, who wlU be a judge de facto, If not de 
Jure. 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

P. H. Prendergast and W. T. Armistead, for plaintifE in error. 
W. S. Herndon and Ben B. Gain, for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER OUEIAM. The défendants in error, W. N. Coler & Co., flrst 
fiued Marion county on June 6, 1892, in the United States circuit 
court for the Eastern district of Texas, at JefEerson, on certain court- 
house and jail bonds, and certain refunding bonds, and on certain 
"funding or Urquhart bonds." To that suit the county filed varions 
défenses to the validity of the funding bonds. Said funding bonds 
were slgned by J. M. Urquhart as county judge. The défense then 
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set up was as follows: That tlie funding bonds were issued with- 
out any authority, and that the same were issued in rédemption of 
false, fietitious, and void obligations against the county, and the 
plaintifEs were présent when the same were issued and signed by 
this county judge of Marion county, and urged him, the said county 
judge, to sign the same, when they well knew that there was no 
considération passing therefor, and that the said judge who signed 
said bonds was wholly incapacitated to do or perform any rational 
act at the time of the signing of said bonds, and the plaintiiïs and 
their agents well knew this fact; that said bonds were issued in 
fraud of the défendant county, and are not valid claims against it. 
This défense was overruled, and judgment was rendered against the 
county in October, 1893, for the amount due on the funding bonds 
involved in that suit. The county appealed to the United States 
circuit court of appeals, and the judgment was aiBrmed. 14 C. C. 
A. 301, 67 Ped. 60. On August 3, 1895, W. N. Coler & Co. filed 
suit in the "United States circuit court at Jefferson for a mandamus 
against Marion county to compel the county to levy a tax to pay 
the judgment recovered. In the mandamus suit the county pleaded 
as a défense that J. M. Urquhart, whose name appeared on said 
coupons sued on, being coupons from the funding bonds, was never 
at any date county judge of said county, and was never either elect- 
ed or appointed, and was a volunteer only, entirely without power 
to bind the county. This défense was overruled, and the mandamus 
was awarded as prayed for. The county appealed said cause, and 
the judgment was afflrraed in the United States circuit court of 
appeals. 21 C. C. A. 392, 75 Ped. 352. On May 13, 1895, the prés- 
ent suit was flled against Marion county by W. N. Coler & Co., in 
which théy seek to recover against Marion county for about |10,- 
000 due on the "funding or Urquhart bonds." The défendant an- 
swered in the présent suit substantially as follows; That the fund- 
ing bonds set out by plaintiffs are null and void, and are not bind- 
ing bonds against the défendant, because said funding bonds of 
1880 were never executed or signed by any ofHcer authorized to sign 
the same and to bind the défendant county thereby; for that one 
Charles Haughn was the duly-elected county judge at that time, and 
had ceased by his own motion to act as such judge, and had begun to 
act as county attorney, after either vacating or attempting to vacate 
his oifice as county judge, in December, 1879, and on said day and 
date, by the action of only three out of four of the county commis- 
sioners, and in the absence of the judge, the said three comraission- 
ers undertook to appoint, and did appoint, one J. M. Urquhart as 
county judge, he being only a private citizen. In the absence of one 
of the commissioners, the three other commissioners appointed said 
Urquhart as judge; and the county alleged that three of the com- 
missioners, in the absence of a county jud^-e. had no power to flll 
the vacancy of the office of county judge, and its act in so doing was a 
nullity, and the subséquent act of the judge did not and could not 
bind the county; and that plaintiffs claim that by the signature of 
the said J. M. Urquhart the funding bonds are made valid and bind 
the county. 
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To this answer W. N. Coler & Co. filed the plea of res adjudicala, 
in eflect, that the county was estopped from making this défense 
by reason of the judgraent for the debt in the flrst suit on thèse 
bonds, and by reason of the judgment awarding the mandamus com- 
pelling the county to leyy a tax to pay the flrst judgment. The 
court sustained the plea on the former adjudication as to the valid- 
ity of the funding bonds, and directed the jury to return a verdict 
for the plaintiffs for the amount of the Urquhart bonds in suit. 

We find no errer in the ruling of the court. The validity of the 
Urquhart or funding bonds bas been twice an issue between the same 
parties in the same court, and twice the décision has been against 
the plaintiff in error. On the facts admitted in the pleadings, J. M. 
Urquhart, at the time he signed the bonds and coupons in question, 
was county judge of Marion county de facto, if not de jure. The 
judgment of the circuit court is affirmed. 



SAXLEHNER v. EISNER & MENDELSON CO. SAME v. glEGEL-COOPER 
CO. SAME V. GIES. SAME v. MARQUET. 

(Circuit Court, S. I). New York. June 28, 1808.) 

1. Principal and Agent — Contract Relation. 

A contract whereby the owner of a well of minerai water in Europe 
"abandoned" to a certain corporation tiie exclusive sale tUereof in tins 
country— the corporation to pay him specifled priées for tlie water, and 
talie a speclfied iiumber of bottles yearly, agreeiug to sell no other slmilar 
waters— créâtes the relation of buyer and seller, and not of principal and 
agent. 

8. TaADE-MAKKS— Abandonment. 

The owner cf wells of bitter water in Hungary, which water was soid 
In Europe under the name "Hunyadi Janos," by contract gave to a corpo- 
ration the exclusive right to sell the same in this country. For several 
years the company sold large Quantities hère, until the name had in fart 
become an established trade-marls. Tbe owner of the wells failed, bow- 
ever, to suppress in Europe the use of "Hunyadi" as a prefix to tbe names 
of other competing waters, and, partly in conséquence theroof, certain 
suits instituted in this country for infringement were voluntarily dis- 
missed, and tbe use of the name became common by corapetitors; and 
thereafter tbe corporation selling the water hère published notices stating 
that "Hunyadi" had become a gênerai name for bitter Ilungarian waters, 
and that it would henceforth distinguish its "Janos" water by a red dia- 
mond on the label, which was done for several years, and until tbe termi- 
nation of the contract. Held, that this was an actual abandonnient of thf 
term "Hunyadi" to competitors, who invested money in relia nce upou sucb 
assertions, so that, although the owner of the wells linally establislied an 
exclusive right to the word in Hungary, he could not, after the termination 
of the contract, assert sucb a right hère. 

8. Samk — Abandonmbnt of Labels. 

Where a corporation, baving an exclusive right to sell certain Europcîni 
minerai waters in this country, neglected for four or flve years to talvc 
any action against persons using infringing labels on competing waters, 
to the use of which labels the European owner had an undoubted exclusive 
right, held, that this was not an abandonment of the label, as against the 
owners of the well, after the termination of their contract with such cor- 
poration. 

i. Same— Infringement— Injdnction. 

One who, after using an infringing label for some time, discontinues it 
merely for financial reasons, still claiming a right to use It, should be en- 
jolned. 
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S. Samk— Infringbuent bt Retailbrs. 

A retafler, whose clerks, on receiving requests for a partieular brand of 
goods, wrap up and deliver competing goods, wlU be enjolned. 

Thèse were four suits in equity brought by Emilie Saxlehner against 
the Eisner & Mendelson Company, the Siegel-Cooper Company, Ru- 
dolph Gies, and Louis Marquet, to enjoin an improper use of trade- 
marks and labels in connection with certain Hungarian minerai wa- 
ters, 

Antonio Knauth, for complainant. 

Edmund Wetmore and Charles G. Coe, for défendants. 

SHIPMAN, Circuit Judge. Thèse four bills in equity were brought 
to restrain the improper use of the complainant's trade-marka and 
labels; and, in the three cases against retailers, to restrain the fraud- 
ulent sale of the water from wells not of the complainant as the 
product of the wells which she owns. The jurisdiction of the court 
is founded upon the citizenship of the parties. The complainant 
résides at Budapest, in the kingdom of Hungary, and is a subject of 
the king of Hungary. The Eisner & Mendelson Company is a cor- 
poration of the State of West Virginia, and transacts its entire busi- 
ness in New York City. The other three défendants are résidents 
of the city of New York, and citizens of the state of New York. 

The following facts, which were alleged in the bills of complaint, 
or which are incidental thereto, were clearly proved: 

Andréas Saxlehner in about the year 1863 commenced to bottle the 
waters of a well of bitter water owned by him, situated within the 
€ity limits of Budapest, Hungary, and, for the purpose of distin- 
guishing the bitter waters of this spring from other waters then 
known and on sale, adopted in 1865 the arbitary name or trade-mark 
of "Hunyadi Janos" for the water of his spring. Hunyadi Janos, or 
John of Hunyad, was a Hungarian hero who lived in the flfteenth 
century. The business soon increased; additioual wells were sunk 
by him in the same terri tory, which gave forth similar water; and in 
the course of time the water was exported beyond the limits of 
Hungary, — to other countries of Europe, and also to the United 
States. When Saxlehner commenced this business he adopted a 
characteristic and novel style of bottles ; the same being of a straight 
shape, with a short neck, to the top of which was attached a métal 
capsule bearing the inscription, "Hunyadi Janos, Budai Keseruviz" 
{meaning Hunyadi Janos, Bitter Water of Buda),' together with a 
portrait, supposed to be the portrait of the hero, stamped therein, 
and a novel and peculiar label, covering almost the whole body of 
the bottle, the characteristic f eatures of which were a division of the 
same into three longitudinal flelds; the middle fleld bearing the said 
portrait in a medallion, with the name "Hunyadi Janos" written in 
large letters on the top part of the label, — the color of the middle 
fleld being red. As this water was exported to and sold in the va- 
rious countries of the world, a différent custom concerning its ap- 
pellation sprung up in différent countries; the Latin races using the 
Word "Janos" as the common appellation of the water, it being 
known as "Eau de Janos," or "Aqua di Janos," while in England 
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and the United States of America the name "Hunyadi" became its 
common appellation, it being known as "Hunyadi Water." 

In the month of March, 1876, Andréas Saxlehner made a contract 
with the Apollinaris Company, Limited, of London, by which he gave 
it the exclusive opportunity of selling his Hunyadi Janos water in 
Great Britain, the United States of America, and other transmarine 
countries, for a term of years, which terminated flnally on March 25, 
1896. About this time a label was designed, to be used on the bot- 
tles which were to be sold by the Apollinaris Company, Limited, of 
substantially the same contents and characteristic features, but of 
a différent color ; the body of the label being a blue color, retaining, 
however, the red color of the central fleld. A narrow strip on top 
of the label was added, containing the imprint of the Apollinaris 
Company as importers; and ever since the making of this contract 
large quantities of Hunyadi Janos water, bearing this blue and red 
label, were exported to the United States, and sold hère, — the water 
being ordered and sold under the short name "Hunyadi," or the fuU 
name "Hunyadi Janos." In the year 1889 Andréas Saxlehner died, 
whereupon his widow, the complainant, succeeded him in the busi- 
ness of bottling and exporting the Hunyadi Janos water; and since 
the termination of the contract with the Apollinaris Company, Lim- 
ited, she has continued to export to the United States, and sell hère, 
the Hunyadi Janos water in the same bottles, and with substantially 
the same labels, the name of her flrm being substituted in place of 
that of the Apollinaris Company on the labels. In the year 1887 
Andréas Saxlehner caused the name "Hunyadi" to be registered as 
his trade-mark for natural aperient waters in the United States pat- 
ent oiSce. By reason of the great care exercised by complainant 
and her predecessors in business in bottling it, the water has become 
widely and favorably known, and is commonly designated by con- 
sumers in the United States as "Hunyadi Water." Until the year 
1890 complainant did not enjoy adéquate protection in Hungary in 
the use of her trade-marks and labels, on account of a lack of stat- 
utes regulating such matters, by reason of which fact other persons 
in Hungary and in Europe used the name "Hunyadi" in connection 
with other names, imitating her labels, capsules, and bottles; and 
she was unable to stop thèse practices. Since 1890 the law of Hun- 
gary has been changed, and she has succeeded in causing ail thèse 
marks and labels to be suppressed in Hungary, including also the 
use of the names "Hunyadi Laszlo" and "Hunyadi Matyas." The 
bill of complaint complained of two différent kinds of labels used by 
défendants in the sale of Hungarian bitter waters; one being marked 
with the name "Hunyadi Matyas," while the other is marked with 
the name "Hunyadi Laszlo"; both labels being otherwise closely 
similar to complainant's label in their color, size, shape, and gên- 
erai arrangement; stress being laid upon the tripartite division al- 
ready described, the médaillon portrait on the center label, the blue 
and red color, the name "Hunyadi," and also the similarity of the 
capsules used on both bottles, the bottles being of the same size and 
sliMpe. It is alleged that thèse were adopted by the défendants with 
fiill kriowlcdge of the complainant's rights, and for the purpose of 
iiiiposiiij; II [Km Tlie public, and depriving the complainant of the ben- 
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efits of her business. The bill of complaint, thus. is of a twofold 
character; being brought for infringement of trade-mark rigbts of 
the complainant, and also to enjoin an unfair compétition by means 
of simulated labels and insignia of trade. A decree for permanent 
injunction, damages, profits, and costs, was prayed for. 

The wells of Andréas Saxlehner, whieh finally became 112 in 
number, are situated in the valley of Orsod, near the inhabited part 
of the city of Budapest, and cover an extent of 100 acres, and pro- 
duce an aperient water. In 1873 one Ignatius Markus, the proprietor 
of a spring of bitter water in Budapest, applied to the city author- 
ities for permission to call the spring and its water by the name 
"Hunyadi Matyas," and to register this name as a désignation of 
the water. This application was successfuUy opposed by Saxlehner 
before the local authorities, but the décision was reversed upon ap- 
peal to the minister of agriculture, who held that the two names were 
sulficiently distinct, and that it sulficiently appeared that the waters 
of the springs were of the same quality, and granted Markus' pé- 
tition. Afterwards this spring was registered in Budapest by the 
name of "Hunyadi Matyas." Thereupon the proprietors of other 
wells commenced to sell their waters in Europe under the name of 
"Hunyadi," with some added name, with the use of a close imita- 
tion of the red and white labels. Saxlehner made in 1887 another 
onsuccessful attempt to stop the employment of the name "Hunyadi" 
when applied to the water called "Hunyadi Joseph"; his Hunyadi 
Janos water had been sold by him in the United States, under the 
red and white label, to a limited extent, before March, 1876, when 
he made his contract with the Apollinaris Company of Lpndon. By 
the contract he "abandoned" to that company the exclusive sale of 
his Janos water in this country. It was to pay specifled prices. It 
agreed to take yearly 100,000 half or entire bottles, and to sell no 
other bitter water. The goods were to travel at its risk. Saxlehner 
was to furnish careful package and faultless bottling. Upon the red 
part of the label there was a warning, signed by Saxlehner, that 
''imitation of this water, or of the label, or of the capsule, will be 
the subject of légal proceedings at the instance of the Apollinaris 
Company," but the company did not agrée to institute such pro- 
ceedings. The contract was for 10 years, and was afterwards ex- 
tended for 25 years, beginning January 1, 1876, but the company 
could withdraw upon 12 months' notice. Saxlehner had no such 
right of cancellation. The company went on in the business of sell- 
ing Janos water in the United States without a competitor of im- 
portance until 1886, and succeeded in developing a very large busi- 
ness, and the water had secured for itself a high popular and méd- 
ical réputation under the short name "Hunyadi." In 1886 Mattoni 
& Wille, of Budapest, consigned to one Andres, in New York, 121 
«ases of their Hunyadi Matyas bitter water. This flrm had bought 
four springs in Budapest, one of their purchases being the original 
Markus spring; and in 1877 they registered in Hungary four trade- 
marks for four several wells, viz. Szcihenyi, Deak, Sz-Istvan, and 
Hunyadi Matyas. Ignatz Ungar & Son became in 1880 the owner of 
a Budapest spring, which they called "Hunyadi Arpad," and regis- 
tered the name in Hungary, and in 1886 began to sell the water frora 
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It in New York City tlirough Josepli Ungar, as their agent This 
water was put up in an imitation of Saxlehner's red and blue labels. 
The Matyas, bearing the words "Hunyadi Mathias Quille" in small 
print, was put up in red and white labels. Suits were promptly, and 
before Andres had an opportunity to sell his lot, commenced in 1886 
in the United States circuit court for this district by the Apollinaris 
Company against thèse agents, to enjoin against the use of the 
trade-name "Hunyadi," and of the labels, but were withdrawn on the 
ground of want of jurisdiction; and two suits (one against Andres, and 
the other against Ungar) were brought by the Apollinaris Company, 
in the suprême court in the city of New York. Ex parte injunctions 
were issued in each case in February, 1887, and remained in force 
nntil July, 1888, when, on application of the défendant in the Ungar 
Case, the injunction in that suit was dissolved, no one appearing in 
opposition; and soon after the injunction in the Andres suit was dis- 
solved without objection, and the suit was voluntarily discontinued. 
An attempt was made by the Eisner & Mendelson Company to show 
that the Apollinaris Company notifled Saxlehner of the pendency of 
the motion to dissolve the injunction in the Ungar Case, and his re- 
fusai to assist in the opposition ; but the ofifered testimony was mere- 
ly hearsay, and was inadmissible. After the dissolution of thèse in- 
junctions, the Hunyadi Arpad and the Hunyadi Laszlo waters were 
Bold in this country by the agent of Ungar until 1892, who also sold 
the Hunyadi Bêla water to a limited extent, — ail under the gênerai 
name of "Hunyadi," and with the imitation red and blue label. 
The Arpad water was extensively advertised. The sale of the Matyas 
water was not renewed, but the quantity on hand was disposed of 
under changea labels. The Apollinaris Company published in April 
6, 1889, and thereafter in 1889 and 1890, the following advertisement: 

"The Apollinaris Company, Limited, London, beg to announce that, as 
numerous aperient waters are offered to the public under names of which the 
Word 'Hunyadi' forms a part, they hâve now adopted an additional label, 
comprising their reglstered trade-mark of sélection, which consists of a red 
dlamond. This label will henceforth also serve to distinguish the Hungarian 
aperient water sold by the company from ail other aperient waters." 

After April, 1889, and until the cancellation of the contract in 
1896, this company placed upon each bottle of Janos water which it 
sold in this country a red diamond, containing thèse words: 

"The red diamond is the trade-marli of the Apollinaris Company, Limited, 
and Is meant only to indicate that the minerai waters so marked are sold by 
the Apollinaris Company, Limited." 

In 1886 or 1887 the Apollinaris Company purchased a spring cl 
bitter water, under the name of "Apenta," in Budapest, and, imme- 
diately upon the dissolution of the contract, began to push the sale 
of this water in this country and in England, under the name of 
"Apenta from the Uj (New) Hunyadi Springs at Budapest," with the 
red diamond label. Its use of the word "Hunyadi" was stopped by 
injunction in England in June, 1897, and was abandoned in this 
country. 

The Eisner & Mendelson Company of Pennsylvania, the predeces- 
Bor of the présent défendant, which was organized in April, 1892, and 
88 F.— 6 
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guGceeded to ail the business and contracta of its predecessor, made 
a eontract, dated July 30, 1889, with Heinrich Mattoni, the owner of 
the springs, the water of which had been sold bj Mattoni & Wille, by 
which it obtained the sole agency for the United States and Canada 
for the sale of the bitter waters which he owned, for the term of 
20 years from September 1, 1889. Eisner, who acted for the Eisner 
& Mendelson Company, saw half a dozen différent Mattoni labels, 
but devised a new one for the American market, and imported some 
20,000 bottles in 1889 and 1890 under the name "Royal Hungarian 
Bitter Water," upon a red and white label. In July, 1890, the Eisner 
& Mendelson Company took a lease for 5 years, with an option for a 
renewal for 20 years thereaf ter, from Mattoni, of the so-called "Hun- 
yadi Matyas Spring, No. 2," and became entitled to hâve ail the bit- 
ter water for its American use bottled from this spring. This lease 
superseded the previous eontract. The reason which induced Eisner 
to make this lease was his désire to control the American label, so 
that neither Mattoni & Wille nor European purchasers could inter- 
fère with the American trade. A new label was therefore forthwith 
devised by Eisner, which was a reddish brown and blue label, and is 
described in the complaint, containing the name "Hunyadi Matyas," 
"Buda Keserwirz," and a médaillon portrait of King Stephen in the 
center of the red division. He intentionally simulated the Saxlehner 
United States label, for the purpose of obtaining, by means df the 
simulation, a part of the good will which the Janos water had gained. 
This "Matyas Spring, No. 2," was not the original Matyas spring, 
in regard to which Markus had his litigation in 1873, but was an- 
other spring, called the "Franz Deak Spring," which Mattoni & 
Wille bought in 1876 from Michael Ivanyi and wife, and was the 
spring registered in 1877 under the name "Deak." In May, 1890, the 
Eisner & Mendelson Company commenced vigorous measures to ad- 
vertise this water, and introduce it, through circulara and newspapers 
and sample bottles, to druggists and to physicians. It was exten- 
sively advertised as a Hunyadi water, and, being sold below the 
market price of the Janos water, has been largely bought, especially 
by druggists who receive the custom of the class which désires econ- 
omy. On May 2, 1892, the présent Eisner & Mendelson Company 
entered into a eontract with Ignatz Ungar & Sons for the sole agency 
in the United States of their waters from four Hungarian springs, — 
the Hunyadi Arpad, Hunyadi Bêla, "Victoria, and Racoczy Georgy, — 
and acquired by purchase from Perrine & Co., the Ungar agents in 
New York, their rights under the eontract which they had held. In 
April, 1892, it acquired from a Paris corporation the exclusive right 
to the sale in this country of a Hungarian bitter spring water called 
"Hunyadi Laszlo." Thèse varions waters, with the exception of 
the Victoria and the Georgy, were sold under the name "Hunyadi," 
and with the red and blue label. In April, 1893, the Apollinaris 
Company, for the purpose of counteracting the idéa that the Eisner 
& Mendelson Company had become lessees of ail the Hunyadi springs, 
issued an advertisement and postal cards, of which the folio wing is 
the important part: 

"Before any Hunyadi water -was practically known In the United States, the 
▲polllnaria Company, Limited, of London, widely and successfully Introduced 
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the Hunyadl Janos water; the proprletor In Buda Pest of the springs having 
Intrusted to them, for a term of years stUl unexpired, the sole sale of thls 
water In England, and in ail transmarine places. Hunyadl Janos water hav- 
ing become very popular, qulte a number of other waters are now ofCered 
for sale under names of which the word 'Hunyadl' forms part, and In bottles 
and wlth labels closely resembling in appearance and color those long used 
for Hunyadl Janos water. The word 'Hunyadl' having become a gênerai 
name for Hungarian bitter waters,— good, bad, or indiffèrent,— the ApoUinarls 
Company affixed to the bottles of Hunyadl Janos, the Hungarian bitter water 
of which they bave still the sole sale, a small, yellow label, with thelr red 
diamond; the object of this trade-marli being only to indicate to the public 
that the bottle so labeled Is sold by the Apollinaris Company, Limited." 

On July 6, 1893, the complainant bought from Igiiatz Ungar & 
Sons the Ungar springs, the Ungar contract with the Eisner & Men- 
delson Company was terminated, and the importation of those wa- 
ters ceased. In 1895 or 1896 the défendant ceased to import the 
Laszlo waters. In 1893 the Eisner & Mendelson Company began to 
use, and has used ever since, upon their standard bottles of Matyas 
water, an additional label, consisting of a red seal upon a white 
ground, and containing the words: 

"Aslj for the seal brand. Thls label has been adopted to protect the public 
from Imitation, and as a guaranty of the genuineness of the Hunyadl Matyas 
water, imported solely by Eisner & Mendelson Co., New ïork." 

The attention of druggists had been called to this seal brand by ad- 
vertisements in the trade papers. The Mattoni lease was renewed 
for 20 years from March 1, 1895. The Apollinaris Company, during 
the continuance of its Saxlehner contract, did not object to the 
Eisner & Mendelson Company's opérations or trade-marks or repré- 
sentations, except in one particular, which was changed at the for- 
mer's request. 

The following table, compiled by the agent of the Apollinaris Com- 
pany from the Journal of Commerce and Bonfort's Journal, which 
are considered to be authorities upon the subject of importations, 
States the number of cases of so-called "Hunyadi Water," other than 
Janos, reported in those joumals to hâve been imported into the 
United States from 1886 to 1896, inclusive: 



Importation into the United States of the Following Wateri 


: 










NAME. 


1886 


1887 


1888 


1889 


1890 


1891 


1892 


1893 


1894 


1895 


1896 


Total 


Hunyadi Arpad 


201 




1000 


7649 


7979 

20 

2590 

200 


3752 


4438 


2882 


las. 1 


ta 


Api 30 


27,901 
20 




•* Matyas... 










4662 


4531 
397 
268 


1954 
264 

284 


6210 
936 


5185 
268 


520 


25,653 

8,065 

949 


" Laszlo 










" Bêla 










397 
132 

667 




" Jozsef..™... 












144 

6148 
132 






S76 


" Lajos 












2265 


2772 


528 




n,880 
182 


" Mlklos 
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In 1894, and in October, 1896, the Hungarian minîster of com- 
mercé canceled ail the Hunyadi Matyas trade-marks, and also five 
illustrated labels for Hunyadi Matyas bottles, and also canceled the 
Hunyadi trade-marks ôf ail the claimants or users thereof, except the 
one belonging to the complainant This action was taken upon her 
pétition, and under àuthority of progressive Hungarian litigation on 
the subject in 1890 and in 1895; so that it is established in Hungary 
that the complainant is alone entitled to the use of the word "Hun- 
yadi." This litigation was vigorously conducted by the complain- 
ant. The questions in regard to the right of the Eisner & Mendelson 
Company to the use of the name "Hunyadi," and of the Saxlehner 
label, dépend upon circumstances which differ in important partic- 
ulars. The Hunyadi question is by far the most important to the 
parties. In 1886, when aubstantial compétition in the sale of Hun- 
yadi bitter waters made its appearance in this country, the name 
"Hunyadi" was in fact tbe established trade-mark of the Janos wa- 
ter. In was prevented from taking that position in Hungary or in 
continental Europe by the décision of 1873, which declared that 
"Hunyadi Janos" and "Hunyadi Matyas" were différent names. 
Whether, upon an attack, Saxlehner could hâve then maintained his 
right to hâve an exclusive use of the name in this country, is not now 
clear. The Apollinaris Company, having obtained ex parte injunc- 
tions, abandoned them in 1888, influenced in part, probably, by the 
failure of Saxlehner in the Hunyadi Joseph litigation of 1887, pub- 
lished their advertisement of 1889, which announced that their 
red diamond would serve to distinguish the Janos water, and again, 
in 1893, published a notice that the word "Hunyadi" had become 
a gênerai name for Hungarian bitter waters of ail varieties of ex- 
cellence. Much reliance bas been placed by the défendant upon thèse 
statements, upon the theory that they were made by the agents of 
Saxlehner. The Apollinaris Company was never an agent of the 
owner of the well. Their relations were those of seller and buyer. 
The Company sipiply agreed to buy a specifled number of bottles 
yearly, and to introduce no other bitter water. It did not agrée to 
use any other efforts to protect the good will or the trade-marks of 
Saxlehner, or to use any efforts to promote his business or his pe- 
cuniary interests, and it could cancel the contract upon notice. In- 
asmuch as it was the sole person who had the right to sell the Janos 
water in this country, and to use its trade-mark, and to enjoy the 
good will of the business, it was in a position in which it could in 
fact destroy the name and the good will, if its own interest dictated 
such a course. In considering the reasons, légal and commercial, 
which induced the Apollinaris Company to publish its advertisements, 
and to rely upon its red diamond label, it is right to say that the 
history of the Hungarian litigation, and of the continental use of 
"Hunyadi," presented a légal reason, which was at least very plaus- 
ible, for the conclusion that kindred waters could use the name any- 
where, and served to embarrass a litigant in the attempt to enforce 
an exclusive right to it in the United States. Whatever may hâve 
induced the action of the Apollinaris Company, it did, notwithstand- 
Ing the name had become localized hère, abandon, in terms and pos- 
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itively, a claim to a right to its exclusive use, and afflrmed that it 
had become, in practice, a gênerai name. As the name had become 
in fact a trade-name in 1886, so, also, it could by affirmative and pos- 
itive action cease to be such ; and, when it had publicly become open 
to use by competitors, the persons who invested their money in the 
honest belief that the name was public property should hâve a fair 
standing in a court of equity. I am obliged to say that by the 
positive action of the corporation, which alone had the right to the 
enjoyment of the name in this country, and which had the right to 
bring suits for its protection, it became after 1888 one which dealers 
in Hungarian bitter waters could use as a preâx to the other spécifie 
name of the l'espective waters. They could net call their water 
"Hunyadi," but they could use the word as a prefix. Two causes 
contributed to this resuit: First, the action of the Hungarian au- 
thorities; and, secondly, the careless contract by which the ApoUi- 
naris Company entered into no contractual obligations to protect Sax- 
lehner's interest or property. 

The question in regard to the label is a différent one. The red and 
blue label was Saxlehner's label in England and in this country. He 
devised it, and his sole right to its use was never entangled by any 
claim of a public right to use it wherever Hungarian bitter waters 
are sold; and before the injunctions were dissolved, in 1888, his ex- 
clusive right in this country was undeniable. After the dissolution 
it was used upon the Arpad water until July, 1893, when its fur 
ther use was effectively stopped by the action of the complainant. It 
was not used upon the Matyas water until 1890, when the défendant 
abandoned the use of the Mattoni label, which it had devised, and 
assumed the insignia of the Janos water, with a simulated change 
of color from red to reddish brown. It is said, however, that the 
Apollinaris Company also abandoned to the public any claim to an 
exclusive right to a red and blue label. Its action in regard to the 
name was positive, but it neither asserted nor admitted anything 
in regard to the label. It simply did not act against its use upon 
the Arpad water, which, as the table of importations shows, was 
the only competitor of importance until 1890; nor against the Mat- 
yas, which did not come into the fleld with this label until July, 1890. 
The other waters whose names were frequently repeated in the rec- 
ord were of no importance as competitors, certainly until 1895, when 
the Apollinaris Company gave notice of its intent to cancel the con- 
tract. Its conduct in regard to labels was that of indifférence and 
of lâches, and can give no rights, as against the complainant, to the 
Eisner & Mendelson Company, who started in 1890 to use her label, 
and feigned to bave avoided it. The charge of lâches against the 
complainant or her predecessor is not adequately sustained. Neither 
of them could practically accomplish anything through litigation in 
this country until the cancellation of the Apollinaris contract. In 
November, 1895, the son of the complainant came to this country to 
take charge of his mother's business; and he has been active in 
litigation since the contract closed, and in October, 1896, notifled 
the défendant of his proposed suit against it. The défendant has, 
however, since 1893, for the purpose of having a mark of its owd, 
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and thua avoid the injurious effect of new compétition, used a dis- 
tinctlTe "seal brand," which is a red seal upon a white ground, large 
enough and peculiar enough to be easily recognized, and which in- 
f ornas the public, in substance, that the water is Matyas water, and 
is Bold only by the défendant. Inasmuch as the name "Hunyadi" 
can be used in this country by rivais of the Janos water, I think 
that this label is a suflQcient attempt on the part of the défendant to 
assert that it is the seller of Matyas water, and that since 1893 it 
frees the défendant from the charge which before that time was 
true, — that it was cajoling or deceiving the ordinary retail purchaser 
into the belief that he was buying the Janos water. This freedom 
applies only to the water sold under the seal brand. In the spring 
of 1896 the Eisner & Mendelson Company imported a few hundred 
cases of another kind of Matyas water, which was called "No. 3," 
and which they sold without the seal brand, and with "3" marked 
upon the red and blue label. It would not be an infringement, ex- 
cept for the use of the three well-known longitudinal red and blue 
flelds of the Saxlehner label, — the fleld covering the whole bottle, — 
and the red field in the middle, with a medallion portrait. The com- 
pany ceased to import this water, and it also ceased in 1895 or 1896 
to import the Laszlo water, which was sold under its red and blue 
label; but it claims the right to sell thèse, or any other Hunyadi 
waters, under the simulated label of Saxlehner. It ceased to make 
thèse importations for ânancial reasons only. Let there be an in- 
terlocutory decree against further infringement of this label, and 
for an accounting for the damages occasioned by past infringements 
since April 13, 1892, the date of the organization of the défendant. 
The question of costs will be reserved until final decree. 

The cases against retailers, which were based upon instances of a 
fraudulent sale of Matyas water, representing it to be Janos, were 
defended by the Eisner & Mendelson Company, and ail the cases 
were presented in one record. There is no substantial évidence of 
fraudulent conduct on the part of Siegel-Cooper Company, and the 
bîll is dismissed, without costs. The testimony in regard to sales 
at the retail drug stores of Rudolph Gies and Louis Marquet satisfles 
me that the clerk in charge at each of those stores, in response to 
spécial requests for Janos water, wrapped up and delivered bpttles 
of the Matyas water of the Eisner & Mendelson Company. In each 
case the witnesses were evidently mistaken in regard to the figure 
and complexion of the clerk, but I hâve little doubt that the man in 
charge made the deliveries as testified. Their sales were probably 
not large enough to justify the expense of taking an account, but 
there should be in each case an injunction against a sale of Matyas 
water as and for the Janos water of the complainant, without costs. 
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SAXLEHNBR v. NIELSON. 

(Circuit Court, E. D. New York. June 30, 1898.) 

Tradb-Mahks and Trade-Names — Infringbmbnt of Labels. 

One iising a nanie or mark, wliich is free to the public, in connection wlth 
a label purposely imitating the label of another, whlch he has the exclusive 
rlght to use, for the purpose of utilizing, by the use of the simulated label, 
the réputation of such other, will be enjoined from a further use of Buch 
label, aJitl held to account for previous damages. 

This was a suit in equity by Emilie Saxlehner against Alexander 
Nielson to enjoin an uafair use of labels and trade-naarks, and for 
an accounting for past infringements. 

Briesen & Knauth, for complainant. 
Louis 0. Raegener, for défendant. 

SHIPMAJN, Circuit Judge. This is a bill in equity by a résident 
of Budapest, in Hungary, and a subject of the king of Hungary, 
against a citizen of Brooklyn and the state of New York, to enjoin 
him from the sale of Hungarian bitter water under the name of 
"Hunyadj Lajos," and in bottles bearing labels which imitate those 
used by the complainant in her business of selling in this country 
a Hungarian bitter water called "Hunyadi Janos." A similar action 
by the complainant against the Eisner & Mendelson Company, to re- 
strain that company from the use of the name "Hunyadi Jlatyas," has 
recently been tried before me in the United States circuit court for the 
Southern district of New York, upon a full record; and the facts in 
regard to the history of the name "Hunyadi" in connection with the 
sale of Hungarian bitter waters, and to the history of such sales in 
this country, and to the exclusive right of the complainant to the 
name, and. the conclusions of the court, are stated at length in the 
opinion, which has just been flled, and need not be formally repeated. 
88 Fed. 61. The record in this case is much shorter, and gives the 
Hunyadi history in a somewhat disjointed way; but the conclusion 
that the complainant had no exclusive right in this country, after the 
year 1888, to the name "Hunyadi," is unaltered. 

The history of the complainant's red and blue label, which has been 
used in this country upon the bottles of her Hunyadi Janos water, was 
also stated in the Eisner & Mendelson Case. The flrm of Bell, Pollitz 
& Co., of which Nielson was a member, began to import Hungarian 
bitter water into this country in 1892, under the name of "Hunyadi 
Lajos," and to sell it in bottles with labels closely resembling the red 
and blue labels of the complainant. The water was called by that 
name in Hungary, and the importers used the label because it was 
associated in the minds of the public with the character and réputa- 
tion of the Janos water, and because its use greatly facilitated the 
sale of any Hunyadi water, and created for the Lajos water a market 
without trouble or expense. The use of this simulated label was 
intentional, and was fraudulent in its object and in its results. It 
does not appear in the record when the partnership of Bell, Pollitz & 
Co. was dissolved, and when Nielson took the business upon himself ; 
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but he continued the use of the label upon the bottles which he sold 
until after the commencement of this suit, when he changed the label. 
He was notifled of the alleged infringement in October, 1896. The 
complainant is not ehargeable with lâches in not taking earlier meas- 
ures to suppress the defendant's use of the label. There can be no 
decree against the use of the name "Hunyadi." Let there be an inter- 
locutory decree for an injunction against the infringement of the 
complainant's red and blue label, and an accounting of the damages 
to the complainant arising from the içfringements since the defend- 
ant's sole ownership of the business. The question of costs will be 
reserved until final decree. 



LAMONT V. LBEDÏ et al. 
(Circuit Court, D. Washington, N, D. June 20, 1898.) 

1. Trade-Marks— What mat be Appropriatbd— Descriptive Terms. 

'•Crystalllzed egg," being worda In common use, cannot be approprlated 
as an exclusive trade-mark for egg méat preserved by secret process, and 
put up in cans and bottles, though they may not Indicate with clearness 
or accuracy the character of the goods. 

a. SAMfs— Unfair Compétition. 

A bill for infringement of a trade-mark cannot be sustained as a blU 
to restrain unfair compétition, when it does not allège that défendants 
bave attempted or intend to practlce any deceit for the purpose of selling 
défendants' goods as the goods of complainant. 

This was a suit in equity by Charles Pred Lamont against John 
D. Leedy and others for alleged infringement of a trade-mark. The 
cause was heard on demurrer to the bill. 

Humphries, Humphrey & Bostwick, for plaintifE. 
White, Munday & Fulton, for défendants. 

HANPORD, District Judge. This is a suit in equity to restrain 
infringement of an alleged trade-mark, and for an accounting, and to 
recover damages. The bill of complaint avers that the complainant, 
his predecessors and asslgnors,areand hâve been engaged in the busi- 
ness of preparing and selling an article of food consisting of egg méat, 
preserved by a secret process, and put up in cans and bottles, hermet- 
ically sealed, and hâve built up an extensive and profitable trade 
throughout the world, due in part to the merit and value of the prod- 
uct as an article of food, and in part to extensive advertlsing ; that the 
product has been sold and advertised under the name of "crystalllzed 
egg," that being an arbitrary term, designed and used as a trade-mark 
by which the article manufactured by the complainant, his predecessors 
and assignors, would be known and recognized by consumers and the 
public; that said trade-mark is printed, embossed, and stamped upon 
ail labels and brands placed upon the cans, bottles, boxes, and other 
réceptacles of the article manufactured and sold by the complainant, 
and said words "crystalllzed egg" hâve also been duly reglstered as a 
trade-mark by the complainant in the United States patent oflice, pur- 
suant to the act of congress providing for reglsterlng trade-marks, 
and in the oflice of the secretary of state of the state of Washington, 
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pursuant to a statute of the state of Washington, and in the do 
minion of Canada, pursuant to the laws of Canada. The gist of the 
complaint against the défendants is that they are engaged in the 
manufacture and sale of a food préparation consisting of preserved 
egg méat, in cans and boxes labeled "Leedy's Perfected Crystallized 
Egg," intending thereby to make the public believe that they hâve 
improved and perfected the goods sold by the complainant, in order 
to gain an advantage and reap profits from the advertising and busi- 
ness réputation of the complainant, and to attract the attention of 
consumera and the public from the complainant's business to their 
own business. The bill contains no averment that the défendants are 
using or will use labels, brands, or stamps in imitation of the labels, 
brands, or stamps placed upon complainant's goods, or that they 
are endeavoring to palm off upon the public their own goods as the 
goods manufactured by the complainant. The wrong complained of 
consists entirely in the use of the words "crystallized egg" as descrip- 
tive of the goods manufactured and oflered for sale by the défendants. 
The défendants hâve demurred to the bill, and in the argument upon 
the demurrer they dispute the right of the complainant to appropri- 
ate to his exclusive use the words "crystallized egg" as a trade-mark. 
The words "crystallized egg" may not be well choseu to indicate 
with clearness or accuracy the character of the goods sold under 
that name, but they are suggestive of its gênerai nature and charac- 
ter, and they do not, even in the remotest way, serve to identify the 
proprietorship or origin of the product. Being words of common 
and gênerai use, they cannot be fairly appropriated to the exclusive 
use of the complainant as a trade-mark. The rules which must gov- 
ern in deciding the question raised by the demurrer are given in the 
décisions of the suprême court of the United States in the cases of 
Goodyear's India Rubber Glove Mfg. Co. v. Goodvear Rubber Co., 128 
U. 8. 598-604, 9 Sup. Ct. 166, and Mill Co. v. Alcorn, 150 TT. S. 460- 
467, 14 Sup. Ct. 151. In the latter case the opinion by Mr. Justice 
Jackson states the following as propositions established and settled 
by the prior décisions of the suprême court, viz. : 

"(1) That to aequire the right to the exclusive use of a name, devlce, or 
symbo! as a trade-mark It must appear that It was adopted for the purpose- 
of Identifying the origin or owntrship of the article to which it is attachée!,, 
or that such trade-naark must point distinctively, elther by itself or by asso- 
ciation, to the origin, manufacture, or ownership of the article on which It is 
Btamped. It must be designed, as its primary object and purpose, to Indicate 
the owner or produeer of the commodity, and to distinguish It from llke articles, 
manufactured by others. (2) That if the devioe, mark, or symbol was adopted 
or placed upon the article for the purpose of identifying Its class, grade, style, 
or quality, or for any purpose other than a référence to or indication of Its 
ownership, It cannot be sustained as a valid trade-mark. (3) That the ex- 
clusive right to the use of the mark or devlce claimed as a trade-mark Is 
foUnded on prlority of appropriation: that is to say, the claimant of the trade- 
mark must hâve been the flrst to use or employ the same on like articles of 
production. (4) Such trade-mark cannot consist of words In common use as 
deslgnating locallty, section, or région of country." 

The bill in this case cannot be sustained on the ground that a 
lawful trade-mark has been infringed. The right to use a trade- 
mark will not protect a monopoly of the trade in evaporated eggs. 
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The biii is aiso insùflacient to entitle the complainant to relief on 
the ground that the défendants hâve injured or intend to injure 
them by deceitfully misrepresenting and marketing their product as 
the product sold by the complainant under the name of "crystallized 
egg," for the reason that it is not shown that the défendants hâve 
attempted to or in tend to practice such deceit; on the contrary, the 
bill plainly charges that the défendants are trying to divert public 
attention from the complainant's goods to their own production. 
In the case of Goodyear's India Rubber Glove Mfg. Oo. v. Goodyear 
Rubber Go., in the opinion of the court by Mr. Justice Field it was 
said that: 

"The case at bar cannot be sustained as one to restrain unfalr trade. Relief 
In such cases is granted only where the défendant, by his marks, slgns, labels, 
or In other ways, represents to the public that the goods sold by hlm are those 
manufactured or produced by the plaintifif, thus palming off hls goods for 
those of a différent manufacture, to the injury of the plalntlff. McLean v. 
Fleming, 96 U. S. 245; Sawyer v. Horn, 4 Hughes, 239, 1 Fed. 24; Perry v. 
Truefltt, 6 Beav. 66; Croft v. Day, 7 Beav. 84. There is no proof of any 
attempt of the défendant to represent the goods manufactured and sold by hlm 
as those manufactured and sold by the plaintiff; but, on the contrary, the 
record shows a persistent effort on Its part to call the attention of the public 
to its own manufactured goods, and the places where they are to be had, and 
that it bas no connection wlth the plaintiff." 

Demurrer sustained. 



BRODER et al. v. ZENO MAUVAIS MUSIO CO. 

(Circuit Court, N. D. Oalifornia. June 1, 1898.) 

No. 12,193. 
1. Copyright— Pbioritt—Etidehcb. 

On eonflicting évidence, held, that Bert A. Williams was the original 
composer of the copyrlghted song "Dora Dean," and that Charles Sidney 
O'Brlen, In pretending to compose the melody of the song "Ma Angellne," 
which was copyrighted by him, pirated the melody of the song "Dora 
Dean." 

S. SaMK— COPTRIOnTABLIl WOBDS— IMMORAL ChABACTKB. 

Musical compositions of immoral eharacter cannot be protected by copy- 
right; but where a copyright Is held invalid because of the use of a word 
of immoral significance the owners thereof may republish the song, omit- 
tlng the objectionable matter, and obtaln a valid copyright theref or. 
S. Same— Ebstrainino Ordkr— Damages. 

A défendant, who is shown to hâve pirated a song from complainant, 
is not entltled to damages occasioned to him by a restralnlng order, though 
the court dissolves such order because of the Invalidity of complainant's 
copyright 

H. G. Dibble, for complainant». 
a R. Wiley, for défendant 

MORROW, Circuit Judge. This is a suit for infringement of the 
copyright to a song entitled "Dora Dean," alleged to hâve been com- 
posed by Bert A. Williams, who sold ail his right, title, and intereàt 
in and to the same to the complainants. It is claimed that the song 
"Ma Angeliûe," alléged to hâve been composed by Charles Sidney 
O'Brlen, and by him sold to the défendant company, was pirated 
froin tbë isO% "Dora Dean." On the other hand, the défendant, in 
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and bj its ansvver and cross bill, claims that the song "Dora Dean" 
was pirated from the song "Ma Angeline." Both of tlie songs are 
colored mélodies, and both of the alleged composera of "Dora Dean" 
and "Ma Angeline," respectively, are colored gentlemen. It is con- 
ceded that the melody of the two songs is substantially the same. 
Charles Sidney O'Brien, the alleged composer of "Ma Angeline," se- 
cured a copyright for his song on February 6, 1896, while Bert A. 
Williams, the alleged composer of "Dora Dean," secured a copyright 
for his song on February 10, 1896, or only four days after O'Brien 
got his copyright. Each of thèse alleged composers charges the 
other with having pirated the melody, merely changing the title and 
words. The important question to be determined, therefore, is, 
which of thèse two alleged composers flrst composed his song. A 
second question also arises in this case, and that is whether the use 
of the Word "hottest" in the song "Dora Dean" as flrst published has 
the effect of rendering the song obscène and vulgar, and thereby of ex- 
cluding it from the class of compositions that may be copyrighted. 
The évidence is of a voluminous and conflicting character. The 
case must be determined largely upon the credibility of the witnesses 
adduced for each side, and upon the inhérent probabilities and im- 
probabilities of their stories. The case as made out by the com- 
plainants is this: Bert A. Williams flrst conceived the idea of the 
song "Dora Dean" on or about the latter part of July, 1895, in San 
Francisco. In August followingj Williams, being a vaudeville artist, 
was employed by the proprietors of a vaudeville resort in San Fran- 
cisco, called the "Midway Plaisance," to do a performance on the 
stage, and play in a café afterwards. It appears that he played the 
piano and his partner did the singing. During the course of his em- 
ployment there, he worked out and composed the song "Dora Dean." 
It further appears that Charles Sidney O'Brien, the alleged composer 
of the song "Ma Angeline," frequented the resort at which Williams 
was then employed, where he occasionally rendered services to the 
management by assisting in songs and such like work. He played 
the banjo and sang. He and Williams became acquainted with each 
other. According to Williams, O'Brien flrst heard the melody of 
"Dora Dean" while the former was working out and practicing the 
song, and singing the same in the présence of the attaches and fre- 
quenters of the resort. Williams testified that O'Brien came to him, 
and asked him to teach him the song, representing that he was going 
out with a minstrel troupe, and that he wanted something that no- 
body else had, and that he (Williams) complied with his request, and 
taught him the song. The testimony of Williams is corroborated in 
several respects by a number of witnesses who testified that they 
flrst heard Williams compose and rehearse the song "Dora Dean," 
and that Williams f requently sang it to them to obtain their opinion. 
Furthermore, Williams was corroborated as to the fact that O'Brien 
had frequented the resort where Williams had been employed, and 
where he had composed and practiced the song. The testimony and 
évidence on behalf of the complainant also shows, without entering 
into détail, that on August 30, 1895, Greorge W. Hetzel, a musician 
and arranger of music, took down the melody of "Dora Dean" from 
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Williams, who had completed the song some time previous. On 
September 30, 1895, Hetzel received the words of the song from Wil- 
liams. The draft of the song, in the handwriting of Williams, was 
introduced in évidence. On November 24, 1895, Hetzel had com- 
pleted the piano arrangement for publication, and on November 30th 
ensuing a copy was delivered to the printer. On December 10, 1895, 
the proof was read and revised, and a copy given to the complainants. 
On December 13, 1895, the stereotyped plates of the song were deliv- 
ered to the complainants, and, on December 14, 1895, the plates were 
given to the H. S. Crocker Company to do the presswork. A delay 
then occurred in securing the copyright, owing to the fact that Wil- 
liams desired to hâve the song introduced to the public by two noted 
vaudeville artists, and desired to print their pictures on the title 
page. The time consumed in communicating with them and in 
obtaining their permission caused the delay in getting the song out. 
On January 21, 1896, the complainants gave their order to the H. S. 
Crocker Company to print the song, and it was flnally brought out 
on Pebruary 4, 1896. On that day, the title page of'the song was 
sent from San Francisco to the librarian of congress to be copy- 
righted, and was deposited in the latter's office on February 10, 1896. 
A copyright was thereafter duly issued to the complainants. It is to 
be noted that the song "Ma Angeline," alleged to hâve been composed 
by O'Brien, and owned by the défendant company,. was issued for 
public sale on the same day in San Francisco that the song of com- 
plainants was, viz. February 4, 1896. 

The case presented by the défendant company in support of its dé- 
fense that O'Brien did not pirate from Williams' song, "Dora Dean," 
but that, on the contrary, Williams pirated from O'Brien's song, "Ma 
Angeline," is briefly as follows: O'Brien testified that he was a 
singer and comedian; that he first conceived the idea of the melody 
of "Ma Angeline" in 1887, while in Liverpôol; that he sang the 
înelody, with some of the words, at varions places and times in San 
f'rancisco prior to the time of the song's publication, and previous to 
îthe composition of the song "Dora Dean" by Williams; that thp 
song, as originally written by him, contained the name "Ma Ange- 
line" ; that in singing said song he would change the name from "Ma 
Angeline" to "Dora Dean," "Joséphine," or "Seraphine," as bis fancy 
dictated; that during the entire time of the Midwinter Fair held in 
San Francisco the first half of 1894, he was employed and sang at 
varions concessions at the Fair called "The Palace of Black Art," 
"Cooney Island Lunch Counter," and "The 49 Mining Camp"; that, 
during the greater part of the time he was so employed he was as- 
sisted in singing by one Frederick H. Worth and one Isaac Long; 
that the song "Ma Angeline" was sung by them frequently during 
the said Pair; that he knows Bert A. Williams, and that Williams 
often came to his (O'Brien's) place of business, and heard him sing 
the song "Ma Angeline" ; that he sold the song to the Zeno Mauvais 
Music Company, the défendant, on January 30, 1896, for flve dollars. 
It further appears from the évidence introduced on behalf of the de- 
fendant that the melody of the song "Ma Angeline" was taken down 
by one Donigan, otherwise known as Lee Johnson, a musician and solo 
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cornetist. Donigan negotiated the sale from O'Brien to the défend- _ 
ant, and receives a royaltj upon the sale of the song. He secured, on 
January 31, 1896, the services of Charles H. Eeed, a musician, to ar- 
range the niusic for the piano, and to make a proper arrangement of 
the song. This work appears to hâve been despatched without delay, 
for the song was plaeed in the hands of the printer the same or the 
next day, and on February 4, 1896, as stated, the song "Ma Angeline" 
came ont simultaneously with that of "Dora Dean." The title page 
of "Ma Angeline" had, however, been sent to Washington on February 
1, 1896, some four days before that of "Dora Dean" was forwarded. 
Many witnesses were called for the défendant, who testifled that they 
had heard O'Brien sing "Ma Angeline" at the various places and times 
testified to by him before the song "Dora Dean" was produced; nota- 
bly at the Midwinter Fair held in San Francisco the first part of 1894. 
In rebuttal, the complalnants introduced witnesses who testiiied with 
equal positiveness that they had never heard the song "Ma Angeline" 
sung at the Midwinter Fair, and that, if such a song or melody had 
been sung, they were in a position to know that fact, and would hâve 
noticed it. 

It is obvions, from this brief statement of the case as presented 
pro and con, that the issue of piracy must be determined upon the 
veracity and credibility of the witnesses. It would serve no useful pur- 
pose to analyze the testimony, and make comparisons, which would 
necessarily involve much détail ; but upon the whole of the case I am 
compelled to accept the testimony and évidence adduced by the com- 
plainants as the more reliable and trustworthy. I am satisfied that 
Williams first conceived the melody, which is common to both of the 
songs "Dora Dean" and "Ma Angeline," and that O'Brien pirated the 
same, merely changing the title and words. The évidence shows 
very clearly, to my mind, that Williams, by reason of his musical 
proficiency and éducation, was far more compétent and more likely 
to produce a song than O'Brien. Williams appears to be regarded 
as a very clever vaudeville artist, whereas the évidence does not war- 
rant the belief that O'Brien is anything more than a street or saloon 
negro minstrel. It api)eared aifirmatively from O'Brien's own ad- 
missions that he played the banjo and sang negro songs in saloons 
and such like resorts, passing around the bat for his livelihood. Fur- 
thermore, it is extremely singular that a song whose melody proved 
to be as popular as "Ma Angeline" bas shown itself to be, should hâve 
been snng by O'Brien from 1887, when he testifles he first conceived 
the melody, to 1896, when it was first publicly produced and sold in 
San Francisco, without it having been noticed more generally than 
is testified to by the score or so of witnesses who appeared in behalf 
of the défendant. It is strange that, if it be true that O'Brien and 
two others sang the song at the Midwinter Fair, which lasted for sev- 
eral months, and at other resorts in San Francisco, it did not attain 
any appréciable degree of popularity until its production, simultane- 
ously with the song "Dora Dean," in the early part of 1896, at San 
Francisco. Nor does the évidence on behalf of the défendant satis- 
factorily explain why it was, if the melody of the song "Ma Angeline" 
was so catchy and well received by those who heard it, that O'Brien 



78 88 FODERAL RBFORTBR. 

never secured a copyright for the same until the early part of ihe 
year 1896, when he had heard Williams sing the melody of "Dora 
Dean," and it appears, by the évidence presented on behalf of the 
complainants, after he had actually sung not only the melody, but 
the words, of the song "Dora Dean" at the Alcazar Theater in San 
Francisco. This évidence tends to show very strongly that O'Brien 
had heard, and was very familiar with, the song "Dora Dean." 
Finally, when it was determined by O'Brien, one Donigan, also known 
as Lee Johnson, and the défendant eompany, which bought the song 
through the médiation of Donigan, to write, publish, and copyright 
the song, matters were so rushed that a copyright for the song was 
obtained just four days before that for the song "Dora Dean" was 
secured, and both songs appeared for sale in San Francisco on 
the same day, as already stated. Such anomalous and peculiar 
state of facts certainly invites suspicion, and tends to cast discrédit 
on the contention, so earnestly pressed by counsel for défendant, 
that O'Brien was the original composer of the melody common to 
both "Dora Dean" and "Ma Angeline." But it is needless to enter 
into the several inconsistencies and incongruities which a careful 
analysis of the case presented on behalf of the défendant would show. 
It is my belief that the complainants hâve established their case by 
a reasonable prépondérance of évidence ; that Williams was the orig- 
inal composer of the melody of the song "Dora Dean"; and that 
O'Brien, in pretending to compose the melody of the song "Ma An- 
geline," pirated the melody of the song "Dora Dean." So far as 
the melody of the songs is concerned, therefore, the complainants 
hâve established a better right to the copyright than the défend- 
ant. 

Another question arises, however, and that is as to whether the 
complainants are entitled to a copyright in view of the fact that 
the Word "hottest" in the verse, "She's the hottest thing you ever 
seen," is used by Williams in his song "Dora Dean." In other 
words, the question arises whether the use of the word "hottest" in 
the connection referred to renders the song morally objectionable, 
musical compositions of an immoral character not being protected 
by copyright. Lawrence v. Smith, Jac. 471; Walcot v. Walker, 7 
Ves. 1; Martinetti v. Maguire, 1 Abb. (U. S.) 356, Fed. Cas. No. 9,173; 
Shook V. Daly, 49 How. Prac. 366, 368; Drone, Copyr. 181; 7 Am. & 
Eng. Enc. Law (2d. Ed.) 538. The original restraining order was 
discharged, and a motion for a preliminary injunction denied by 
my predecessor, now Mr. Justice McKenna, on the ground that the 
word "hottest," as used in song "Dora Dean," was an indécent and 
obsoene expression. Since that ruling additional testimony bas 
been presented on both sides. That introduced on behalf of the 
complainants is to the eflect that the word "hottest," as used in the 
song "Dora Dean," and as understood by colored people, has no 
obscène or vulgar meaning, but simply means "great," "grand," "bril- 
liant," or, as one of the witnesses stated, it means, with colored 
people, the same as the expression, "She's ont of sight," does with 
Bome white people. On the other hand, the witnesses for the défend- 
ant testify that the word "hottest," as used in the song "Dora Dean," 
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is obscène and vulgar. While it cannot be said that the word 
"hottest," as used in itg ordinary sensé, is vulgar per se, yet in its 
colloquia] or Temacular meaning, as applied to a woman, it is ob- 
viously différent. The word "hot," as defined in Webster's Un- 
abridged Dictionary, means, among other things, "lustful, lewd, lécher- 
ons." As used in the song "Dora Dean," it is used in its superlative 
sensé, and is applied to a female. It is difficult to escape the con- 
clusion that the word "hottest," as used in the song "Dora Dean," 
has an immoral signification. Several songs were introduced in 
évidence by the complainants which appear to hâve been copyrighted, 
and which contain such words and expressions as "hot stuff," "hot," 
"warmest," "red hot coon," and other similar words and phrases, and 
it is argued that the use of the word "hottest" in the song "Dora 
Dean" is no more objectionable than the words above referred to 
in the songs introduced in évidence. It is to be observed that some 
of thèse expressions also referred to women. But the fact that 
such words and expressions may.be found in other songs which hâve 
been copyrighted does not justify the court in upholding the use of 
the word "hottest" in the context in which it is used in the song in- 
volved in the case at bar. Nor can the contention that the word 
"hottest" is immaterial be upheld. The word is given a prominent 
part in the chorus, and is printed on the title page in the refrain, "The 
Hottest Thing You Ever Seen." It therefore can hardly be regarded 
as an immaterial word when it appears to give character to the whole 
composition. I am of the opinion that the word "hottest," as used in 
the chorus of song "Dora Dean," has an indélicate and vulgar mean- 
ing, and that for that reason the song cannot be protected by copy- 
right. This décision will, however, not prevent the complainants 
from republishing their song, and, by omitting the objectionable 
word, thus to secure a valid copyright therefor. In fact, it appeared 
in évidence that the complainants had since been publishing the song 
"Dora Dean" in this form. It results from what has been said that, 
while the complainants are undoubtedly entitled to a copyright for 
the melody of the song "Dora Dean," yet they are not entitled to a 
copyright of the song with the objectionable word in the composition. 
The bill will therefore bave to be dismissed. The cross bill will also 
be dismissed. 

The défendant claims that it is entitled to be reimbursed for such 
damages as it suflered by reason of the restraining order which pre- 
vented it, for a time, from selling the song "Ma Angeline." This 
order was discharged, as previously stated, on the ground that the 
song "Dora Dean" was not entitled to the protection of a copyright 
because of the objectionable word referred to. The défendant there- 
fore contends that it had a right to sell its song "Ma Angeline." But, 
whatever claim for damages by reason of the restraining order the 
défendant may hâve had, it is certainly defeated by the fact, estab- 
lished by a fair prépondérance of évidence, that O'Brien pirated the 
melody of the song "Dora Dean" in pretending to compose the song 
"Ma Angeline." 

An order will be entered dismissing both the bill and cross bill, and 
that each party pay its own costs. 
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A. B. DICK 00, T. HBNET. 

(Circuit Court, S. D. New York. July 6, 1898.) 

Ikjunctions in Patent Cases— Violation— Ponishmbnt. 

A défendant knowlngly vlolatlng an Injunction Is not to be excused from 
punlshment on the ground that ttae few dollars to be eamed by selling tbe 
Infringlng article constltuted too strong a temptatlon to be reslsted; hla 
clrcumstances belng such that he finds It dlfflcult to make a Uvlng. 

This was a suit in equity by the A. B. Dick Company against 
Sidney Henry for inf ringement of a patent. The cause was heard on 
motion to punish the défendant for côntempt in disobeying a decree 
for perpétuai injunction. 

Richard N. Dyer, for complainant. 
Sidney Henry, per se. 

_ LACOMBE, Circuit Judge. This .is a peculiarly disagreeable mo- 
tion to deal with, as, indeed, are ail such where défendants do not 
appear by counsel, and appeal to the mercy of the court with some 
pitiable story of necessity. It seems necessary, however, to vindicate 
the process of the court, since violation of its injunction seems to be 
growing more fréquent. The défendant once before violated this 
same injunction, and, upon being brought up upon proceedings to 
punish for côntempt, appeared without counsel, and represented that 
he supposed some décision in another cause concerning the same pat- 
ent left him free to infringe. His ignorance of the law was taken 
as an excuse. He was cautioned, and sentence suspended. Now it 
appears that he has again, and this time knowingly, infringed. His 
only excuse is that the few dollars to be earned by selling the in- 
fringing article were too strong a temptation to be resisted; his 
circumstances being such that he ânds it diflBcu'lt to make a living. 
Of course, this is no excuse; and, unless the obligation of its decrees 
is enforced, the court itself will soon be in côntempt. Complainants 
are as much entitled to considération as are défendants, even though 
the complainant be — as défendant hère urges in excuse for his con- 
duct — a corporation. Considération, however, will be given to the 
defendant's distressful condition in this particular case, — a measure 
of considération which is not to be taken as a précèdent. . Indeed, 
where a copy of this opinion is served with the writ of injunction in 
future cases, complainant, in the event of subséquent violation, will 
be in a position to urge that individuals thus disobeying be fined 
and imprisoned to the full extent allowed, Let a warrant issue com- 
mitting défendant for two days. 
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THOMPSON et al. t. N. T. BUSHNELL 00. 

(Circuit Court, T>. Oonnecticut. June 23, 1898.) 

Patents— Preliminart Ihjdnctiok— Saws. 

The Fowler patent, No. 328,019, for a saw to eut métal, wlth a tough 
pliable steel blade, highly tempered as to its teeth only, held valld and In- 
fringed. 

This was a suit in equity by Henry G. Thompson and others against 
the N. T. Bushnell Company for alleged infringement of letters pat- 
ent No. 328,019, issued October 13, 1885, to complainants as assignées 
of the inyentor, Tbaddeus Fowler. 

John K. Beach, for complainant. 
Phillipp, Phelps & Sawyer, for défendant. 

TOWNSEND, District Judge. The parties herein are practically 
the same as in Thompson v. Jennings, 21 C. C. A. 486, 75 Fed. 572. 
In said action the décision of the circuit court which dismissed the 
bill was afiSrmed by the circuit court of appeals. The circuit court in 
its opinion held that the patent was valid, but that the défendant did 
not infringe. The circuit court of appeals held that, "unlesa the pat- 
ent in suit can be limited so as to cover only a band saw or a hack 
saw, there appears to be no escape from the conclusions expressed 
in the opinion of Judge Lacombe in the court below. It cannot be thus 
limited, in view of its unequivocal language." In accordance with 
this suggestion, complainant filed a disclaimer so as "to include only 
hack saws and band saws." The issues herein relate to certain hack 
saws sold by défendant. I am satisfled, from the expert testimony and 
from démonstrations at the hearing and upon practical tests with 
said exhibits, that many of thèse saws unquestionably infringe the 
patent as construed by Judge Lacombe. "They are either hardened 
to the base line of the teeth, or so near it that the variance from the 
distinctive fractional tempering of the patent was trivial." It is im- 
material that défendant clairas said infringement is accidentai. If, 
as it now contends, the saw of the patent in suit is impracticable, and 
the flexibility which results from the invention of the patent in suit 
is a disadvantage, the défendant will not suffer from the effect of an 
injunction which will operate to prevent its making such defective 
saws in the future, accidentally or otherwise. It is unnecessary now 
to discuss the elaborate and ingénions arguments of counsel as to 
the effect of the former judgment or of said disclaimer. The new évi- 
dence of alleged prior use is not only discredited by the tailure to 
produce exhibits and by its antiquity and indefiniteness, but because 
it fails to show that by thèse uses the new results of the new invention 
of the patent in suit were produced. Let a decree be entered for an 
injunction and an aocoanting. 
88 F.— fl 



82 88 FBDBRAL RBPORTBR. 

k 

UNION RT. CO. et al. ▼. SPKAGtTB BLBJOTRIO RAILWAY & MOTOR CO. 

(Circuit Court of Appeals, Second Circuit May 17, 189a) 

No. 108. 

t Patents— iNPKiNOKMKHT—BiiEOTBic Railwat Motors. 

In à patent for an electrlc rallway motor, a daim descrlblng the fleld 
magnet of the motor as "sleeved upon an axle" of the vehlcle at one end 
Is infrlnged by a construction In whlch flexible extensions from the fleld 
magnet are Journaled upon the axle. 

t. Samk— Construction dp Claims. 

In a claim for the comblnatlon with a wheeled vehlcle of an electro- 
dynamic motor flexibly supported from such vehlcle, "and centered upon 
the drlvlng axle thereof," the use of the word "centered" does not requlre 
a perfectly rigid union of axle and motor, but only that the center of mov»- 
ment of the motor shall always be the car axle. 

IL Bamb. 

The Sprague patent, No. 324,892, for an Improved electrlc railway motor, 
covers, not a pioneer or broad Invention, but a clearly-defined one, the glst 
of tvhlch consists in the utillzatlon of the frame of the motor Itself with 
the necessary extension, and the centerlng of the motor on the drlven axle 
by extension pièces from the fleld magnet' at one end, and In Its flexible 
suspension, at the other end, to the car track, the armature being carried 
rlgidly by the fleld magnet. Claims 2 and 6 of this patent are infrlnged 
by a motor made in accordance with the Short patent. No. 546,560, and 
claim 9 Is not infrlnged. 

This appeal is from a decree of the circuit court for the Southern 
district of New Yorlj, which adjudged that the défendants had in- 
frlnged claims 2, 6, and 9 of letters patent No. 324,892, dated August 
25, 1885, and issued to Frank J. Sprague, for an improved electrîo 
railway motor. 84 Fed. 641. The défendants' motor is made in ac- 
cordance with letters patent No. 546,560, dated September 17, 1895, 
and issued to Sidney H. Short. 

The three claims which the circuit court found to hâve been in- 
frlnged are as follows: 

"(2) The comblnatlon of a wheeled vehlcle and an electro-dynamlc motor 
mounted upon and propelling the same, the fleld magnet of said motor belng 
sleeved upon an axle of the vehlcle at one end, and supported by flexible con- 
nections from the body of the vehlcle at the other end, substantially as set 
forth." 

"(6) The comblnatlon, with a wheeled vehlcle, supported upon its axles 
by springs, of an electro-dynamlc motor flexibly supported from such vehlcle, 
and centered upon the drlvlng axle thereof, substantially as set forth." 

"(9) The comblnatlon, with a wheeled vehlcle, of an electro-dynamlc motor 
centered upon the drlvlng axle thereof at one end, a sprlng support for that 
end of the motor from the truck or body of vehlcle, and relleving axle wholly 
or partly of dead welght, and a spring support for the other end of motor 
from the truck or body of vehlcle, substantially as set forth." 

Chas. E. Mitchell and Wm. H. Kényon, for appellanta. 
Fredk. H. Betts, for appellee. 

Before WALLACE, LACOMBE, and SpBIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. As soon as the use of an electrlc 
motor for the propulsion of cars upon a street railway was thought to 
be attainable, divers methods were invented which were intended to 
enable the motor to act eflSciently, economically, and certain!^ upon 
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tte car axie. At flrst, tlie motor was supported by or on the car 
body, and afterwards it was upheld upon a separate platfonn. The 
state of the art upon the subject is so fully stated bv Judge Sanborn 
in Adams Electric By. Co. v. Lindell Ry. Co., 40 U.' S. App. 482, 23 
0. C. A. 223, and 77 Fed. 432, that it need not be restated hère. 
Sprague hung the motor under the car body directly upon the axle of 
one of the pairs of wheels by an extension or solid bearing attached 
directly to the motor. He used a magnet having a yoke and pôle 
pièces, and, by sleeving one end upon the axle, he caused the arma- 
ture which was carried between the pôles of the magnet to be held 
with firmness, and the armature shaft to be held in alignment with 
the car axle. The opposite end of the motor was upheld by springs 
extending to a crossbar on the truck frame. He also relieved the 
weight upon the axle by a spring support from the truck of the vehicle. 
The motor was thus hung below the car, one end being centered upon 
the axle, and the other end being flexibly attached by springs to the 
truck frame. The effect of the mode of construction is explained in 
the spécification as follows: 

"The armature being carried rlgldly by the field magnet, thèse two parts 
must always malntaln precisely the same relative position under every vertical 
or latéral movement of the wheels or of the car body; and, as the fleld magnet 
which carrles the armature is itself centered by the axle of the wheels to 
which the armature shaft is geared, the engaging gears, also, must always 
malntain precisely the same relative position. At the same time the con- 
nection of the entire motor with the truck is through springs, so that Its 
position is not affected by the movements of the truck on its springs." 

The simplicity and comparative lightness of the gênerai plan upon 
which this motor was constructed, and the adaptability of the means 
to the required resuit, made the motor successful, and other pre-exist- 
ing methods of construction disappeared to a great extent. 

The question of anticipation by a pre-existing electric railway motor 
may be laid out of the case, for it is not asserted that any patent prior 
to the date of the patent in suit described an electric motor geared to 
and propelling a vehicle, and supported at one end by sleeving exten- 
sion pièces from the fleld magnet upon the driven axle, and at the 
other end by a flexible connection with the truck or body of the 
vehicle. Upon the question of nonpatentability, the défendants urge 
that substantially the same features of construction were shown in 
other than electric motors, and the patent to Charles W. Hermance, 
No. 111,644, dated February 7, 1871, for a steam road wagon, is relied 
upon as affording the closest analogy to the Sprague device. Upon 
the Hermance axle the rear end of a frame was hinged, the front eud 
of which rested upon springs which were attached to beams which 
were also attached to the axle. The boiler, engine, and machinery 
were ail attached to this frame, which was above the car frame, and 
which suspended the entire parts and permitted vertical motion. 
The Sprague device discarded frames, and hung the motor by exten- 
sion pièces from the magnet directly to the car axle. Hermance and 
the electric motor patentées who followed the same line of construc- 
tion hung the motor upon a frame which was hung upon the axle. 
An inspection of the Hermance wagon would not suggest an abandon- 
ment of independent frames and a construction which compelled the 
motor to be its own frame, and we see nothing in his wagon, or in 
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the other steam wagons in the record, which diminishes the patentable 
character of the Sprague method of construction. 

The défendants' fleld magnet is cylindrical, and surrounds the arma- 
ture. "The yoke or neutral part of the field magnet forms the exte- 
rior portion thereof, and is extended around and over the ends, so as 
to complète the casing within which the armature and the other por- 
tions of the fleld magnet are contained. The motor, therefore, ap- 
pears like a small barrel or cylinder of iron, the surface of which is 
magnetically neutral." In their structure the extension from the 
fleld magnet towards the car axle is not rigid with the field magnet, 
but is jointed thereto, being for this purpose of a U shape, the base 
of the U being journaled on the car axle, and the two arms of the U 
being jointed to the opposite latéral sides of the motor, which is 
embraced between them. A form of the défendants' method of sus- 
pension is described in one of the advertisements of the Walker Com- 
pany as follows: 

"B Is a U-shaped frame, the rounded end of the U being Journaled on the 
car axle In the ordinary way. Swinging freely between the arms of thls U 
la the motor, A, trunnioned by Its bearing cases. The motor Is then supported 
at the rear by spiral springs, C. between the lugs on the frame— which 
hâve a factor of safety in strength of twenty— and the arms of the U. This 
f eature Is also shown in figure 3. At the front end It Is supported by a swing- 
ing arm from the ordinary spring trucli bar, D." 

The three points which the défendants' experts regard as patent- 
ably distinguishing their motor from the Sprague invention, as de- 
scribed in claims 2 and 6, are that their fleld magnet is not sleeved 
upon the axle, as required in claim 2, and that their motor is not 
centered upon the driving axle, as required in claim 6; and, as a 
part of the same proposition, that their field magnet is not so 
centered, and that their motor, being in the form of a drum, is not 
equipped with ends, as required in claim 2. The third point may be 
dismissed as trivial. 

The Sprague invention was not a pioneer, and was not of a broad 
oharacter, but it was a distinct and clearly-defined invention, in the 
method of hanging electric motors for vehicles, and its gist con- 
sisted in the utilization of the frame of the motor itself with the 
necessary extension, and the centering of the motor on the driven 
axle by extension pièces from the fleld magnet at one end, and in its 
flexible suspension at the other end to the car truck, the armature 
being carried rigidly by the fleld magnet, 

The question of the infringement of claim 2 is of the most im- 
portance; for, if the défendants' jointed attachment of their motor 
to the axle of the vehicle is not the sleeving of claim 2, it would 
almost necessarily follow that the défendants' centering of the motor 
is accomplished in a substantially différent way from that of the 
patent Sprague bolted the extension pièce from his motor to the 
axle, and hung his motor upon the axle by a connection which 
might be called rigid. Short hung his barrel-shaped motor to the 
axle by journaling the rounded end of the U-shaped extension to the 
car axle, and jointing the two arms of the U to the opposite latéral 
sides of the motor, and thus his extensions from the fleld maamet 
to the axle are flexible, and the motor can rock or tip towards and 
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from tbe axle, which is esteemed to be a noteworthy improvement 
Tlie défendants insist that, inasmuch as the motor is hung by exten- 
sions to trunnions upon its opposite sides, it is net sleeved to the 
axle, because sleeving, as described in the patent, is by a rigid attach- 
ment; and that if the magnet is sleeved upon the axle it bas no 
capacity of up and down movement relatively to the axle, except 
at the unsleeved end. This construction présupposes that Sprague's 
invention consisted in the détails by which he attached his motor 
or his magnet to the axle. If it did so consist, the défendants are 
right, but the invention was more than a matter of form or détail. 
The part of the invention now under considération consisted, as 
has been said, in utilizing the frame of the motor, and hanging it 
by its necessary extensions from the field magnet at one end to 
the axle; and, while it is true that the patentée showed a rigid 
extension, his claim did not tie up that part of the invention to 
rigidity. A jointed and a flexible extension is not only within the 
invention, but within the claim. 

The défendants also say, in this part of the case, that the fleld 
magnet is required by claim 2 to be sleeved upon the axle, and that 
their magnet is not so sleeved because the trunnions from which 
the side arms extend are not parts of the fleld magnet, and the side 
anns which extend from the trunnions to the axle are not extensions 
from the fleld magnet. In the Sprague motor, the fleld magnet» by 
means of extensions from the pôle pièces, is sleeved upon the axle, 
whereas in the défendants' motor extensions from the exterior shell, 
which is mechanically intégral with the yoke of the magnet, are 
journaled or sleeved upon the axle. This supposed différence, which 
mainly results from the use of a différent shape of magnet and of 
motor, is of an uiisubstantial character with regard to infringe- 
ment. 

The next point is in regard to the use of the word "centered" in 
daim 6. The défendants say that "centering" means fixing upon 
a central point, and that the motion of the patented extension must 
be limited to the motion of the axle, whereas the arms of their U are 
yielding, and their motor swings between them. By the use of the 
word "center," a perfectly rigid union of axle and motor was not 
demanded, but it was intended that the center of the movement of 
the motor was always to be the car axle, and the défendants' motor 
is thus centered. Its yielding movement is in an arc of which the 
driving axle is the center, and therefore its driving gears retain the 
same relative position, which is the efifect of the centering of the 
Sprague magnet, as stated in the extract from the spécification which 
has already been quoted. The spécification of the Short patent de- 
scribes the movement of its motor as foUows: 

"Any yielding movement of the motor in eitlier direction, eitlier upwardly 
or downwardiy, being in the arc of a circle of which the driving axle Is the 
center and the supporting frame the radius, it follows that the driving gears 
wlll always retain the same relative positions, and be kept in perfect mesh 
throughout ail adjustments and positions of the motor." 

The various discussions by the défendants in regard to infringe- 
ment, except the one in regard to sleeving by a rigid extension, are 
discnssiona in regard to words, and not in regard to things. The 
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différence between a rigid attachment and a jointed and flexible 
attachment to the axle bas a reality witb relation to this invention 
whicb is lacking in the other alleged différences, but the diflaculty 
with that part of the défendants' case is that the Short device is 
an improvement upon the Sprague invention, which was of a broader 
oharacter than the défendants interpret It to hâve been. 

Clalm 9 requires a spring support for the axle end of the motor 
from the tnick or body of the vehicle. The spécification says that the 
springs, knowii as "springs M," extend to crossbars on the truck 
frame, or to the car body, in case no truck is used. The spring sup- 
ports on the axle end of the défendants' motor are from the car axle. 
It is true that the car axle is held in the truck, but the claim made 
it imperative that the support for that end must be from the truck 
or body of the vehicle, and the spécification describes the same 
method of construction. We think that claim 9 was not infringed. 

The decree should be modified, with costs of this court to the appel- 
lants, by limiting the injunction and the accounting to claims 2 and 
6; and the case is remanded to the circuit court, with directions to 
enter a modified decree in accordance with the foregoing opinion, 
with costs of that court 



UNION GAS-ENGINB CO. et al. v. DOAK, 

(Circuit Court, N. D. Oalifomla. May 10, 1898.) 

No. 11,947. 

1. Patents— SuBJBOTS of Patbnt. 

It le not the resuit attained which 1b patentable, but the device or me- 
chanlcal means by which that resuit is secured. 
3, Same — Attalogoub Use. 

There is no invention in adapting the prier devlces for igniting gaslights 
by an electric spark, by what Is known as the wiping or reclprocating 
movement, to the ignition of gas in the explosion chambers of gas engines. 
The changes required involve mère mechanlcal adaptations, obvlous to 
the skilled workman. 
8. Samb — Gas Ehginks. 

The Barrett & Daly patent, No. 430,505, for an improvement In gas 
engines, conslsting in mechanlsm for igniting the gas by means of an 
electric spark, is vold, because of anticipation and want of novelty. 

This was a suit in equity by the Union Gas-Engine Company^ 
Mora M. Barrett, and John F. Daly against John E, Doak for alleged 
infringement of a patent for an improvement in gas engines. 

John H. Miller, for complainants. 
John L. Boone, for défendant. 

MOKROW, Circuit Judge. This is a suit for the infringement 
of letters patent No. 430,505, issued on June 17, 1890, to Mora M. 
Barrett and John P. Daly. The Union Gas-Engine Company, one 
of the complainants, appears to be the successor in interest of ail 
the rights, title, and interest of the Pacific Gas-Engine Company, 
to whom the patentées, Barrett and Daly, had assigna their patent. 
The patent was issued for a new and useful improvement in ga» 
engines. The improvement oonsists in a device or mechanism for 
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igniting the gas used in gas engines, by means of an electric spark. 
In their spécification, the patentées thus describe the iilvention: 

"The présent improvements are applled to gas engines of the uprlght klnd, 
and they relate to novel valve mechanism for operating the exhaust valve, to 
a novel electric ignltor on an open circuit for exploding the charges of gas 
in the cyllnder, and, In connection therewith, a current interrapter adapted 
to break the circuit at every alternate révolution of the crank shaft." 

Then follows a description of the improvements wità référence 
to the drawings accompanying the spécification. 




Tiq. 1 
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That part which relates to the claims alleged to hâve been in- 
fringed is as follows: 

"S and T are the two électrodes or contact points of the Ignitor. The part 
S Is a fleslble ylelding tongue of métal flxed at one end in an insulated plug, 
S*, and setting through the slde of the cyllnder Into the space above the 
piston; and the part T Is a flnger or projection on a short rock shaft, T*, 
that sets through and bas movement in an insulated bearlng, T', in the slde 
of the cyllnder. Rocking movement is glven to thls shaft by an arm, U, 
on the outer end of an eccentrlc rod, V, and an eccentric, V», fast on the 
crank shaft. The flnger, T, sets in Une wlth and In close relation to the 
free end of the yleldlng tongue. By the rocking movement of the shaft it Is 
pressed agalnst and drawn over the end of the tongue with a wiping move- 
ment, flrst In a downward direction, and then in an upward direction, veith 
equal pressure in both movements. One wire from the battery being con- 
nected at X to the rock shaft, and the other one, at Y*, to the tongue, the 
circuit is closed, and then broken, by the contact of the rock-shaft flnger with 
the tongue, and the subséquent séparation when the flnger clears the tongue. 
As tbus constructed for opération, this ignitor is found to produce a better 
quality of spark than is usually made by contact points or électrodes that 
work with a simple contact without a rubbing or wiping movement of one 
upon the other. The yielding tongue also retains its shape for a much 
longer time than the tongues or springs in other ignitors of the kind where 
the contact and pressure of one part agalnst the other is from one side or 
in one direction only. In connection with thèse parts, provision is made for 
eutting off the current at every alternate upstroke of the piston when con- 
tact between the two électrodes is made; but no spark is required, the object 
of which is to prevent waste and economize the battery power. • • *" 

Four claims are made, of which the second and third are in con- 
troversy. Claim No. 2 is as follows: 

"An electric ignitor for gas engines, conslstlng of a flexible tongue forming 
one électrode or terminal, and an oscillating flnger forming the other terminal, 
and adapted by its movements to act with a wiping movement agalnst the 
flexible terminal, flrst in one direction, or downward, and In the contrary 
direction." 

Claim No. 3 is as follows: 

"The combination of the yleldlng' tongue. S, shaft, T*, carrying a flnger or 
projection, and mechanism givlng said shaft rocking movement, by which 
the flnger is drawn agalnst and off the end of the yielding tongue flrst In 
one direction, and then In the contrary direction." 

The spécification, claims, and testimony introduced in the case 
show that the improvement claimed consists in a mechanism which 
produces what is termed a wiping or reciprocating motion; that 
is, one électrode, which is flxed to the shaft, wipes or rubs against 
the flexible and yielding électrode, thereby producing an electric 
epark, which ignites the gas in the explosion chamber of a gas en 
gine, causes an explosion, and furnishes the motive power. Ac- 
cording to one of the witnesses, "the wiping spark is when one élec- 
trode comes in contact with the other, and then is broken with a 
wiping or rubbing motion." The advantage of the wiping motion 
over other movements is that the électrode is always clean, and 
the current passes better, and créâtes a bigger spark. There are 
two wiping or rubbing movements, one rotating, and the other recip- 
rocating; that is, moving back and forth. Another advantage of 
the reciprocating movement over the rotating one is that it has 
a tendency to keep the spring to which the flexible and yielding 
électrode is attached straight, thereby prolonging the period of its 
serviceability, whereas the tendency of the rotating movement is 
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that the flexible and yielding électrode is habitually bent in one 
direction, thereby softening it; and it becomes more and more bent 
until the contact électrodes fail to touch, from which it must resuit 
that no spark can be produced. In short, the value of the im- 
provement consista in the device which produces the wiping move- 
ment, instead of the rotating movement, with the results above set 
forth. 

The défendant, in his answer, sets up anticipation and want of 
invention. He relies upon the following, prior patents to support 
the flrst défense, viz.: (1) Reissued United States letters patent No. 
9,846, dated August 23, 1881, issued to J. P. Tirrell and George T. 
Pinkham, entitled "Apparatus for Lighting and Extinguishing Gas 
by Electricity"; (2) United States letters patent No. 272,004, is- 
sued to H. J. Warren, dated Pebruary 6, 1883, entitled "Electric 
Gae-Lighting Burners"; (3) United States letters patent No. 333.336, 
dated December 29, 1885, issued to Daniel S. Regan; (4) United 
States letters patent No. 368,445, dated August 16, 1887, issued to 
Cyrus W. Baldwin; (5) United States letters patent No. 387,167, 
dated July 31, 1888, issued to Julig & Ewald ; (6) British letters pat- 
ent No. 4,736, of 1884; (7) British letters patent No. 11,448, of 1888; 
(8) German patent No. 43,446. Thèse patents ail throw Hght upon 
the etate of the art with respect to the ignition of gas by means 
of electric sparking, and the application of this principle to the igni- 
tion of gas in gas engines. The patent issued to J. P. Tirrell and 
George T. Pinkham, No. 9,846, on August 23, 1881, and denominated 
"Apparatus for Lighting and Extinguishing Gas by Electricity," 
shows that the idea of igniting gas by electric sparking produced 
by a wiping or reciprocating motion between two électrodes was 
well known and understood, and, as applied to the lighting of gas 
used in houses, streets, etc., worked successfully. The patent issued 
to Henry J. Warren, No. 272,004, on February 6, 1883, for an im- 
provement in electric gas-lighting burners, further exemplifles and 
illustrâtes this idea of electrical sparking produced by a reciprocat- 
ing or wiping movement, as above stated. There was nothing new, 
therefore, in the application of the principle of electric sparking 
to the ignition of gas used as a motive power in gas engines. But 
it is a well-established doctrine of the law of patents that it is not 
the resuit attained by a patentable device or mechanism which is 
patentable, but that the subject of a patent is the device or mechan- 
Ical means by which the desired rcsult is secured. Carver v. Hyde, 
16 Pet. 513, 519; Le Eoy v. Tatham, 14 How. 156; Corning v. Bar- 
den, 15 How. 252; Burr v. Duryee, 1 Wall. 531; Fuller v. Yentzer, 
94 U. S. 288; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81. 

As stated above, the improvement claimed for the complainant's 
patent consists in the wiping movement, back and forth ; also called 
the "reciprocating motion." The superiority of this improvement 
in an electric sparking igniting mechanism for gas engines over 
other devicea which hâve rotating movements is supported by the 
évidence, and, for the purposes of the case, may be taken as estab- 
lished. But the fact remains that the wiping or reciprocating move- 
ment devlsed to ignite gas issuing from a gas jet is substantiallj 
the same as that which complainants claim for the ignition of gas 
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in the explofeion chamber of gas engines. There is no material dif- 
férence between the two. The oûly différence is that one is adapted 
to operate on a gas jet, and tiie other in the explosion chamber of 
a gas engine. In both instances, the movement, the process of 
opération, and the resuit are the same. It may well be that the 
simple mechanism attached to a gas jet is sufladently effective for 
the purpose of igniting gas issuing from a gas jet, and that the 
eame mechanism placed in the explosion chamber of a gas engine 
would be practically ineffective and useless for want of proper me- 
chanical adaptation. But such change in the mechanism as is nec- 
essary to makë the device attached to a gas jet adaptable to the 
explosion chamber of a gas engine, and thereby conserve the wiping 
or reciprocating motion, is purely a meçhanical adaptation, and 
does not, in my opinion, require any inventive faculty. It appeai's 
to be a matter which any skilled and trained mechanic could easily 
accomplish, and the testimony introduced tends to support that 
View of the case. It is well settled that, where the public has ac- 
quired the right to use a machine or device for a particular purpose, 
it has the right to use it for ail like purposes to whieh it can be ap- 
plied, unless a new and différent resuit is obtained by a new appli- 
cation of it. Blake v. City and County of San Francisco, 113 U. 
S. 6T9, 5 Sup. et. 602. If what the device claimed as an improvc- 
ment in this case performs is essentially the same as that performed 
by the gas-jet déviées referred to, and the structure, opération, idca, 
and resuit of the latter are such as would suggest to the mind of au 
ordinarily skillful mechanic their adaptation to a gas engine for 
the same purpose and by substantially the same means, this adapta- 
tion is not a new invention, nor such an improvement as would eii- 
title it to be regarded as an invention, and is not patentable. Tucker 
V. Spâlding, 13 Wall. 453; Blake v. City and County of San Fran- 
cisco, 113 U. S. 679, 5 Sup. Ct- 692. In Pennsylvania R. R v. Locomo- 
tive Engine Safety Truck Co., 110 U. S. 490, 494, 4 Sup. Ct. 220, 222, 
Mr. Justice Gray, speaking for the court, said: 

"It is settled by many décisions of tliis court, wliich it is unnecessary to 
quote from or refer to in détail, that the application of an old process or 
machine to a similar or analogous subject, with no change in the manner 
of application, and no resuit substantially distinct in its nature, will not 
sustain a patent, even if the new form- of resuit has not before been contem- 
plated,"— citing Hotchkiss v. Greenwood, 11 How. 248; Phillips v. Page, 24 
How. 164, 167; .Ion(>s v. Morehead, 1 Wall. 15,^, overruling s. c, nom. Ltv- 
Ingston V. Jones, 1 Fish. Pat. Cas. 521, Fed. Cas. No. 8,413; Hlcks v. Kelsey, 
18 Wall. 070; Smith v. Nichols, 21 Wall. 112; Brown v. Piper, 91 U. S. 37; 
Roberts v. Kyer, 91 U. S. 150; Keystone Bridge Co. v. Phrenix Iron Co., 95 
U. S. 274, 276; Machine Co. v. Keith, 101 U. S. 479, 491; Pearce v. Mulford, 
102 U. S. 112; Heald v. Rice, 104 U. S. 737, 754-756; Atlantic Works v. 
Brady, 107 U. S. 192, 2 Sup. Ct. 235. 

The other prier patents introduced in the case not only confirm this 
view of the case, but show that the idea contained in the Barrett and 
Daly patent, viz. the wiping movement, had been anticipated, and, 
further, convince me that the mère change in the igniting device from 
a rotating motion to a reciprocating movement is purely a question 
of meçhanical skill. It appeared aflQrmatively in évidence that the 
number of sparks would be the same, only one spark being deemed 
expédient in the movement. Purthermore, as tending to ehow the 
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mechanical nature of this wiping movement in place of tlie rotatlng 
motion, it appears from the testimony in the case that at least four 
gentlemen, ail more or less familiar with and experienced in electrical 
sparking devices, hâve devlsed meclianism or devices which contain 
tlie same wiping or reciprocating motion. This fact strongly con- 
firma the opinion I hold that the mère change of motion, claimed as 
an improvement by the Barrett and Daly patent, from the rotatlng to 
the reciprocating movement, involved only mechanical skill, and dld 
not require any peculiar inventive genius. As was said by Acheson, 
Circuit Judge, in Haslem v. Plate-Glass Co., 68 Fed. 479, the fact that 
"three skillfuJ mechanics, ♦ • ♦ acting independently of each 
other, suggested the duplication of the orbicular beam, • • • 
is a circumstance that furnishes persuasive évidence that the change 
was obvious to the sMlled mechanic." See, also, in this connection, 
Atlantic Works v. Brady, 107 U. S. 192; 2 Sup. Ct. 225. Upon the 
whole of the case, I conclude that the Barrett and Daly patent, No. 
430,505, issued June 17, 1890, has been in effect anticipated, and is 
void for want of novelty. The bill will be dismissed, at complain- 
ants' costs. 



WHITMIRB T. COBB. 
(Circuit Court of Appeals, Flfth Circuit. May 24, 1898.) 

No. 659. 

1. SaiiVAGb — When Allowbd. 

Timber found drifting with the tlde, on deep water, In a harbor, and 
out of control of the owners, is the subject of salvage. 

a. SaMB— AMOtJNT OF RECOVERY. 

Upon proof that the public custodian of lest timber, who himself was 
entltled to demand 75 cents per stick for timber recovered, paid regularîy 
to salvors 50 cents per stick for timber turned over to him, the court al- 
lowed a salvor 50 cents per stick as agalnst the owner of the timber. Beld 
no abuse of discrétion. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

On July 7, 1896, a storm swept over the western part of Florida, taking in 
Us course the moutbs of Escambla Klver and Bscambla Bay, an arm of Pen- 
sacola Bay. At Ferry Pass, on one of thèse mouths of the river, there were 
several thousand sticks of timber gathered together which were cast adrlft 
by the storm, and carried by the wind and tlde out into the waters of Es- 
cambla Bay. Two hundred and f orty-one of thèse sticks, scattered along the 
eastern shore of Bscambla Bay near Garçon Point, for a distance of one and 
one-half miles, were collected together by the appellee, N. H. Cobb, assisted 
by his three chlldren and one man. Accordlng to hls statement, Cobb worked 
three days in gatherlng two hundred pièces, and collected the balance during 
a perlod of two weeks' tlme. The man employed by Cobb to assist him 
worked one-half day. The timber was afterwards taken by Whltmire, the 
appellant. Thereupon the appellee flled a libel agalnst the timber in the 
tJnlted States district court for the Northern district of Florida. Whltmire 
Interposed a claim and flled hls answer. Upon the hearing upon the merits 
the district judge awarded Cobb, the appellee, the sum of $120.50, or 50 
cents per stick, as salvage, and the costs. From this decree Whltmire appeals 
to this court, assigning error as follows: "The district judge erred (1) In ren- 
derlng a decree for the llbelant; (2) In rendering a decree for so much as the 
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sum o( one hnndred and twenty dollars In favor of the lIMant and against 
the clalmant; (3) In renderlng a decree of any sum whatever In favor of tbe 
libelant agalnst the claimant; (4) in not dismissing the libeL" 

W. A. Blount and A. C. Blount, for appellant. 
B. C. Tunison, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PER CURIAM. The assignments of error raise two questions: 
Is the casé made by the libel one of salvage? and whether the 
amount allowed by the district court is erroneous, because excessive. 

Timber found drifting with the tide on deep water, in the harbor 
and out of the control of the owners, is the subject of salvage. By- 
water v. A Raft of Piles, 42 Fed. 917. See, also, Muntz v. A Raft 
of Timber, 15 Fed. 555; A Raft of Spars, 1 Abb. Adm. 485, Fed. 
Cas. No. 11,529; Fifty Thousand Feet of Timber, 2 Lowell, 64, Fed. 
Cas. No. 4,783. Pollowing thèse décisions, we hold that the case 
made by the libel is one of salvage. 

As to the amount allowed: While we are of opinion that the sal- 
vage services in question were of a lovp order, and would bave been 
adequately compensated on the basis of work and labor, yet we 
cannot hold that the amount allowed was so manifestly excessive 
as to justify its revision on appeal. The district judge acted upon 
proof that the public custodian of lost timber and lumber, who him- 
self was entitled to deraand and receive for each stick of timber re- 
covered and delivered 75 cents, paid regularly to salvors of timber 50 
cents per stick turned ovcr to him. While the price paid by the pub- 
lic custodian was arbitrary, and not based upon services actually 
rendered, yet we are not prepared to say the district judge, in adopt- 
ing it, proceeded upon a wrong principle or abused the discrétion 
vested in him. The decree appealed from is aflSrmed. 



THE WEBER BROS. AND THIKÏBEN OTHBR CANAL BOATS. 

(District Court, E. D. New York. Juue 20, 1808.) 

Salvage— TowAGB Gompensation. 

A tug which rendered some aid In drawing a fleet of canal boats Into a 
safe harbor, after they had been rescvied from ail serions danger by other 
tugs, held not entitled to a salvage award, but merely to a compensation o* 
$100 for towage. 

This was a libel in rem by Mary T. Milieu against the canal boats 
Weber Bros., Peter A. Weber, E. T. Hedden, Lottie A. CoUins, D. 
Johnson, Mrs. Mary Monks, John Monks, Willie J. Clark, Augustus 
Swan, John T. Dunbar, Albert Atwood, David Taylor, Ard McCor- 
mack, and their cargoes, to recover compensation for alleged salvage 
services. 

Peter S. Carter, for libelant. 

Carpenter & Mosher, for ail boats except the Peter A. Weber aiu* 
Ihe Weber Brcs. 
James J. ]\lacklin, for the Peter A. Weber and the Weber iîros. 



THE WEBBER BROS. AND THIRTEEN OTHER CANAL B0AT8. 93' 

THOMAS, District Judga The libelant brings the présent ac- 
tion for salvage services alleged to hâve been rendered the boats of 
the claimants in the Hudson river, on the 28th day of August, 1893. 
During the night of the 27th of August a storm of great, and, on 
that river, unprecedented, violence arose, which continued unabated 
until the afternoon of the 28th. The tug Hudson, owned by the libel- 
ant, was lying at Rockland Lake landing, when the canal boats li- 
beled herein, and other canal boats, were towed down the river past 
such point by certain tugs, to wit, the tugs Pocohontas, Komuk, and 
Victoria. The tow proceeded safely until opposite Irvington, when 
the sinking of one of the boats caused the tow to break up. There- 
upon, after considérable difflculty, a portion of the tow proceeded 
down the river in charge of the Pocohontas. The tugs Komuk and 
Victoria undertook to secure control of the remaining fragment of 
the tow, consisting of the boats libeled herein, laden with grain, and 
partially succeeded in doing so. The tow was conducted with great 
diflûculty, and amidst great péril to the boats and those in charge 
thereof, to a point some two miles south of the Rockland Lake lahd- 
ing. At about that point a signal of distress was sent out by one 
of the tugs, and although the tug Hudson was lying at Rockland 
Lake landing, and in sight of the distressed boats, she preferred the 
security of her place of refuge, and did not respond to the signal. 
However, the tug Terror did so respond, and rendered aid to the tow. 
The Terror fastened to the stern of the tow, somewhat on the star- 
board side, and the tug Komuk did the same on the port side, and 
in thèse positions pulled the tow up the stream; while the Victoria, 
rnnning a Une from her stern to the bow of the tow, drew in a di- 
rection contrary to that of the Komuk and the Terror, so as to keep 
the boats apart, and prevent them from pounding against and in- 
juring each other. There were four tiers of boats. In the front tier 
were the boats owned by or in charge of Weber. In the second tier 
were three boats, and in each of the fourth and flfth tiers were four 
boats. At this time the tow was iu the center of the channel or 
somewhat eastward thereof. The tide was flood and the wind blow- 
Ing with considérable velocity. The libelant's witnesses place the 
wind slightly west of south, while the claimant's witnesses give it a 
elightly southeasterly course. It was blowing substantially from 
the south, which would carry the tug directly up the river. The 
tow, in charge of the tugs as above stated, was drawn northwesterly 
in the direction of Rockland Lake landing, and, according to the 
évidence of the claimant's witnesses, passed the dock at a distance 
in the river of from 500 to 800 feet, to a point where the bow of the 
tow was somewhat above or northerly from the dock; whereupon 
the Komuk and Terror left their positions at the stern of the tow, 
and secured Unes to the bow thereof, the Victoria having discon- 
nected her Unes, as her rudder was somewhat impaired, and it is 
claimed that her services were no longer necessary. The claimants 
contend that the intention was to draw the tow into the harbor at 
Rockland Lake landing. At about this juncture, but before the tugs 
changea their position, the Hudson, as the claimants contend, came 
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out from the dock, went in front of the Victoria, aroand to the port 
side and stern of the tow, and offered her aid to the Terror; that 
the captain of the Victoria, temporarily on the Komuk, and in charge 
of the entire tow, called outto the captain of the Terror not to take 
the line; that the captain of the Terror directed his deck hand not 
to take the line, and that it was accordingly refused. The captain 
of the Hudson admits that the Terror declined the line, but states 
that the reason given him was that it might cause the Terror's haw- 
sér to part, and that a suggestion was made by some one that the 
Hudson should connect directly with the tow. In any case, it is 
agreed that the Hudson did ofler her aid to the Weber boats, in the 
front tier of the tow, and that this ofler was declined by some per- 
son in immédiate charge of the two canal boats in such tier. The 
captain of the Hudson states that it was declined for the same rea- 
son and with the same suggestion made by some one on the Terror. 
Again, the Hudson, her line having been refused by the second tier 
of boats, dropped back and threw her line to the Collins, in the 
third tier. No one testifying for the claimant knows, as they tes- 
tify, how the Hudson made her attachment to the Collins. However, 
some of them state that the first line thrown to the Hudson was not 
taken by persons on the Collins, and was allowed to fall back into 
the water. The captain of the Hudson states that his line was taken 
and made fast by those on the Collins, and he is corroborated in this 
by the captain of the Collins. The fact seems to be uncontradict- 
ed that thereupon the Hudson assisted to haul the boats to the Kock- 
land Lake landing, and to secure them in the refuge there provided. 
Several persons in charge of the canal boats, and ttie captains of the 
towing tugs, ail unité in a substantially similar statement as to the 
position of the tugs and tow when the Hudson came up. They as- 
sert that the water was at that point not violent, as was the case 
further out in the stream; that the boats were in no danger what- 
erer; that the tugs in charge could hâve landed them without difS- 
culty; that the périls had been passed, and the harbor of refuge ail 
but made, when the Hudson came out; and that the entire service 
of the Hudson did not continue for more than half an hour. 

The captain of the Hudson, conflrmed somewhat by other wit- 
nesses, gives quite another and différent account. He says that 
when he went out the tow was a mile or a mile and a quarter to the 
east of the dock ; that her tugs were f astened to the bow, but were 
so impotent to hold the tow that it was drifting sternways towards 
Teller's Point, on the east side of the river. Teller's Point is not di- 
rectly easrt from Rockland Lake landtag, but northeasterly thereof, 
and about northerly of the center of the river opposite Eockland Lake 
landing, and about a mile and a half from that point. The river oppo- 
site Rockland Lake landing is some 2J miles in width. The libelant's 
évidence also tends to show that the river was very much disturbed ; 
that the water was dashing over the boats; that they were unman- 
ageable, and in danger of parting their Unes, separating, and being 
carried to and wrecked on the rocky shore; and that the Hudson's 
aid, continuing something like IJ hours, prevented such catastrophe. 
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The question is whether the boats were in any danger when the 
Hudson appeared, whetlier her profîered aid was declined, and wheth- 
er it was necessary. 

In any case, before reaching Eockland Lake landing, going stern- 
ways, the boats had been in extrême danger for many heurs; also 
boats in the same locality had been separated from their tow, and 
several of them daahed to pièces, and sunk or washed upon the shore. 
The boats in question had narrowly escaped destruction, and when 
making for Eockland Lake landing, if they were not in, yet they 
were in close conjunction to, a danger that had for many hours beset 
them ; and those on board of the canal boats, suff ering from exposure, 
had barely escaped, even if they had then escaped, from a continuing 
menace to their lives. The alleged indifférence of those on the tuga 
and boats, amounting almost to serenity, as stated by them severally 
on the witness stand, when the Hudson appeared, comporta illy with 
the very great and just sensé of péril that seems theretofore to hâve 
pursued thèse men, in what was on both sides admitted to be the 
most destructive storm that had ever come over the river; and yet 
the abundance of the évidence offered by the claimants, the appar- 
ent candor and intelligence of several of their witnesses, render im- 
probable the évidence of the libelant's witnesses as to the dire péril of 
the crew at the very time when the Hudson went to render aid. 
The tow had been taken for some miles up the river, and had been 
kept off the shore. It is true that full control of the tow would hâve 
been necessary to hâve taken it around Teller's Point, had it drifted 
so far northerly; but it is incredible that so many persons, of ap- 
parently respectable character, should hâve disclaimed so strongly 
and deliberately against the continuance of the full dangers that at- 
tended them, if in fact they had been in péril of being swept by the 
tempest and tide upon the rock. 

The burden of proof upon the libelant has not been sufBciently 
maintained to impress the court with the truth of his contention that 
he delivered thèse boats from great péril. They had probably es- 
caped the physical dangers, but those in charge were probably in 
such condition that they were not unwilling to receive the assistance 
extended to them by the Hudson. This the évidence fairly shows. 
It is suggested by some of the parties interested that the act of the 
Sudson was regarded as a mère courtesy, such as is frequently ex- 
tended by tugs to tows, and that it was not expected that a salvage 
service was intended. The captain in gênerai charge of the tow 
stated that he understood that the Hudson was oflEering a service for 
which a charge would be made. However that may be, the service 
was reiidered, and, if not received with eagerness, it was not re- 
pelled as absolutely unwelcome. The libelant has the légal right to 
be paid in money rather than by a reciprocity of courtesies. The 
question is, what should that payment be? It cannot be said that 
the Hudson saved the boats, but it gave a helping hand to those who 
had then reached, and only barely reached, in weariness and distress, 
a place of safety. While compensation for salvage service, as such, 
cannot be allowed, yet something in the nature of compensation for 
towage should be paid, tn justice to the libelant. The sum of $100 
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is the f uU, if not beyond the fuU, limit of just compensation for the 
services. For such sum and costs let a decree be entered in favor of 
the libelant. If any question shall arise as to tlie share of the decree 
that the vessels should respectively bear, the matter may be pre- 
sented to the court for settlement 



THE MARION. 

(District Court, N. D. Oallfornla. May 21, 18&8.) 

No. 11,300. 

Sbameit'b Wagbs— Libbl againbt Caboo— Catch of Fish. 

Claimants advanced money and supplies to the owners, to enable the 
vessel to make a flshlng voyage. On her return she delivered the catch 
of flsh to them In payment of such advancea. Hcld that, on thèse facts, 
the owners of the vessel were owners of the flsh when caught, and when 
landed after her return, and that such cargo was therefore subject to a 
lien for seamen's wages in an amount equal to what would be a reason- 
able freight thereon If the cargo had been carrled by the vessel for per 
sons other than her owners. 

This was a libel in rem for seamen's wages. 

H. W. Hutton, for libelants. 
A. P. Van Duzer, for claimants. 

DE HAVEN, District Judge. This is a libel by seamen to enforce 
against a cargo of salmon a claim of lien for their wages. The cargo, 
consisting of 850 barrels of salmon, was brought by the barkentine 
Marion from Alaska to the port of San Francisco, upon the voyage 
described in the amended libel. The Marion has been sold, and, the 
proceeds arising from such sale not being suflicient to pay the wages 
of the seamen, it is sought by this proceeding to enforce the balance 
of their claim for wages against the cargo in question. It was admit- 
ted upon the trial that prior to the departure of the Marion on that 
voyage, which was a voyage undertaken for the purpose of catching 
flsh, C. E. Whitney & Co., the claimants hère, advanced to the owners 
of the vessel money and supplies of the value of 14,400 for the pnr- 
pose of enabling her to make such voyage. Upon the return of the 
vessel to San Francisco the claimants received the 850 barrels of 
salmon in payment of the advances so made by them to the owners 
of the vessel. Upon this state of facts, there must be a finding that the( 
owners of the vessel were the owners of the salmon when caught 
and landed in San Francisco; and, nnder the law as declared by my 
predecessor in overruling the exceptions to the amended libel in this 
case (The Marion, 79 Fed. 104), the seamen are entitled to a lien 
upon such cargo in an amount equal to what would be a reasonable 
freight thereon if such cargo had been carried by the vessel for per- 
Bons other than the owners of the vessel. It was agreed upon the 
trial that ?1 per barrel would be a reasonable charge for freight upon 
the voyage named. Let a decree be entered in favor of the libelants 
for the sum of $850 and costs. 
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HARLESS V. UNITED STATES. 

(Circuit Court of Appeals, Blghtli Circuit June 20, 1898.) 

No. 1,050. 

OiBCDiT Courts op Appbai.— Cbimii?ai< JnBisDicriON— Crimes m Ihdiait Terri- 
tort. 

In the act of March 1, 1895, creatlng a court of appeals for the Indlan 
Territory, and glvlng It full Jurlsdletion, civil and crlmlnal, the provision 
of section 11 that "wrlts of error and appeals from the final décision of 
sald appellate court shall be allowed, and may be taken to the circuit court 
of appeals for the Elghth judlcial circuit, In the same manner and under 
the same régulations as appeals are talien from the circuit courts of the 
United States," eonferred upon that court full appellate jurisdiction, In- 
cludlng that in cases of Infamous crimes, whlch waa theretofore vested 
In the United States suprême court 

In Error to the United States Court of Appeala in the Indian Ter- 
ritory. 

Thomas Marcum, Thomas Owen, J. H. Koogler, John Watkins 
William M. Mellette, and Edgar Smith, for plaintifE in error. 

P. L. Soper, U. S. Atty. (L. P. Parlier, Jr., Asst. U. S. Atty., on 
brief), for the United States. 

Before SAÎÎBOKN and THAYER, Circuit Judges, and SHIRAS, 
District Judge 

SHIRAS, District Judge. Plaintiff in error was indicted in the 
United States court, in the Indian Territory, for larceny and receiv- 
ing stolen property, and, upon trial, was found guilty, and senteneed 
to imprisonment for two years and six months. By appeal he carried 
the case before the United States court of appeals for the territory, 
by which the sentence and judgment of the trial court were af- 
flrmed; and thereupon a writ of error from this court was sued 
out to the territorial appellate court, and, the transcript having been 
duly flled in this court, the United States now moves for a dismissal 
of the writ, on the ground that a writ of error will not lie from this 
court to the appellate court of the Indian Territory in cases of infa- 
mous crimes, or, in other words, that jurisdiction in this court does 
not exist in cases of infamous crimes committed in the Indian Terri- 
tory. 

la support of the motion to dismiss, it is argued that under the 
provisions of the act of March 3, 1891, creating the courts of appeal, 
jurisdiction in cases of infamous crimes was not eonferred upon the 
courts of appeal, but by section 5 of the act was eonferred upon the 
suprême court, and that it was not until the adoption of the act of 
January 20, 1897 (29 Stat. 492), amendatory of the act of 1891, that 
the circuit courts of appeal could entertain jurisdiction in cases of 
infamous crimes, and that this amendatory act bas only the effect 
of transferring to the several circuit courts of appeal the then exîst- 
ing jurisdiction of the suprême court over cases of infamous crimes, 
and that, when this act took effect, the suprême court did not hâve 
Jturisdiction over such cases in the Indian Territory, because the 
88F.--7 
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jurisdiction conferred upou the sppreme court over sucli cases in the 
Indian Territory, by the act o^ 18Ô1, had been taken away by the 
subséquent àcf'ôf'March 1,1895! (28 Stat. 693), creatingaiï appellate 
court for the territory, and, therefore, there was no existing juris- 
diction in the suprême court in such cases to be transferred to this 
court by force 6f the provisions of the act of 1897. 

In determining the questipu of the extent of the jurisdiction of this 
court over the courts of the Indian Territory, regard must be pri- 
mafily paid to thé acts of congres» creating and enlarging, from time 
toi ttjttie, the courts and judicial System of the territory. 

Pçi&vious to the adoption of the act of March 1, 1889 (25 Stat. 
783), creating a United States trial court in the Indian Territory, 
the jurisdiction in criminal cases arising in the territory was appor- 
tioned between the United States courts in the Northern district 
of Texas, the Western district qf Arkansas, and the district of Kan- 
sas. No appeal or writ of error was provided for until the adoption 
of the gênerai act of February 6, 1889 (25 Stat. 655), which authorized 
the issuance of the writ of error from the suprême court to any court 
of the United States in capital cases. By the act of March 1, 1889, 
a United States trial court was created for the territory; and by sec- 
tion 5 of the act it was declared "that the court heréby established 
shall hâve exclusive original jurisdiction over ail offenses against 
the laws of the United States committed within the Indian Ter- 
ritory, as in tMs act deflned, not punishable by death or by impris- 
onment at hard labor"; thus leaving the jurisdiction in the latter 
class of cases in the United States courts of Texas and Arkansas. 

The act of May 2, 1890 (26 Stat. 81), enlarged the jurisdiction 
of the trial court of the territory by putting in force therein the 
provisions of châpter 45 of the General Laws of the State of Arkan- 
sas, entitled "Criminal Law," and conferring jurisdiction over tlie 
offenses therein defined upon the territorial court, subject to the pro- 
viso that the United States courts in the Eastern district of Texas 
and Western district of Arkanisas "shall continue to exercise ex- 
clusive jurisdiction over ail criioes and misdemeanors against the 
laws of the United States applicable to the said territory, which are 
punishable by the laws of the United States by death or by imprison- 
ment at hard labor, except as ptherwise provided in the following 
sections of this act." Thèse sections, numbered 34, 35, and 36, con- 
ferred upon the territorial court jurisdiction over many infamous 
offenses, so that in effect the, jurisdiction over this class of cases was 
apportioned between the territorial court and the courts of the East- 
ern district of Texas and Western district of Arkansas, being in 
some instances concurrent. By section 42 of thè act it was declared 
"that appeals and writs of error may be taken and prosecuted from 
the décisions of the United States court in the Indian Territory to 
the suprême court of the United States, in the same mauner and 
nnder the same régulations as from the circuit courts of the United 
Btates, except &s qtherwise provided in this act." , 

The next àctin séquence of time, affecting thé question, is that 
of March,?, 18&1 (26 Stat. 826), creating thé circuit courts of appéals, 
which provided, in section 5, tliàt writs df eftdi" from the suprême 
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court might be taken to the circuit and district courts in cases of 
conviction of a capital or otherwise infataous crime, and in otlier 
criminal cases jurisdiction was conferred on the proper circuit court 
of appeals. By section 13 of the act it was provided that appeals 
and writs of error may be taken and prosecuted from the décisions 
of the United States court in the Indian Territory to the suprême 
court of the United States, or to the circuit court of appeals in the 
Eighth circuit, in the same manner and under the same régulations 
as from the circuit and district courts of the United States under 
this act In McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118, it was 
held that this act "provides for the distribution of the entire appellate 
jurisdiction of our national judicial system between the suprême court 
of the United States and the circuit court of appeals, therein estab- 
lished, by designating the classes of cases in respect of which each 
of those courts shall respectively hâve ûnal jurisdiction." It thus 
clearly appears that, if the case now under considération had been 
heard in the trial court of the territory at any time wben thèse pro- 
visions of the act of 1891 were in force in the territory, the case 
could hâve been carried by writ of error before the suprême court. 
In other words, when the act of 1891 took efEect, the suprême court 
had jurisdiction, by writ of error, in ail cases wherein a conviction 
for an infamous crime was had in any circuit or district court of the 
United States or in the United States court in the Indian Territory. 
By the provisions of the act of January 20, 1897 (29 Stat. 492), the 
jurisdiction over cases of infamous crimes is taken away from the 
suprême court, and is conferred upon the circuit courts of appeals; 
so that there can be no question that had the conviction in the case 
now before the court been had in a circuit or district court of the 
United States, subséquent to January 20, 1897, this court would hâve 
had jurisdiction therein. It is contended, however, that this juris- 
diction does not exist over infamous cases arising in the Indian Ter- 
ritory, on the ground that the act of March 1, 1895 (28 Stat. 693), had 
deprived the suprême court of jurisdiction over infamou§ crimes in 
the Indian Territory, and therefore the act of 1897 did not confer this 
jurisdiction on this court, it being in terms limited to cases arising in 
the district and circuit courts. The act of 1895 was practically iu- 
tended to create a judicial System for the Indian Territory. It en- 
larged the civil jurisdiction of the trial court, and by section 9 it de- 
prived the courts of Texas, Arkansas, and Kansas of ail criminal ju- 
risdiction after September 1, 1896, over cases arising in the territory, 
and conferred the entire criminal jurisdiction, after that date, on the 
territorial court. In re Johnson, 167 U. S. 120, 17 Sup. Ct 735. In 
section 11 it provided for a court of appeals for the territory, and 
enacted that ail appeals and writs of error in criminal cases should 
be taken to tbe appellate court created by the act; and it is by rea- 
son of this provision that it is contended that the pre-existing juris- 
diction- of the suprême court over convictions in infamous cases was 
terminàted, and therefore the act of 1897 did not transfer jurisdiction 
to this court, in such cases arising in the territory, because no such 
jurisdiction thep existed in the suprême court. But the jurisdiction 
of this court is not dépendent upon the provisions of the act of 1897, 
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but upon those of section 11 of the act of 1895, which, after creatiug 
a court of àppeals for the territory and for the taking of ail cases, 
civil and criminal, to that court from the trial court on appeal or 
writ of error, further enacts that "writs of errer and appeals from 
the final décision of said appellate court shall be allowed, and may be 
taken to the circuit court of appeals for the Eighth judicial circuit, 
in the same nianner and under the same régulations as appeals are 
taken from the circuit courts of the United States." Thus, we hâve 
a spécifie grant to this court of jurisdiction over the final décisions of 
the appellate court of the territory, which may be said to be open to 
two constructions : First, that it is a grant of jurisdiction over every 
case finally decided by the appellate court, the latter clause of the 
paragraph being intended to point out the manner and method for 
securing the right of appeal created by the preceding portion of the 
sentence or paragraph; or, second, that it is a grant of jurisdiction 
over the final décisions of the appellate court in ail cases wherein 
jurisdiction in this court would exist if the décision had been rendered 
in a circuit court of the United States. 

If the first construction is the proper one, then the jurisdiction of 
this court is beyond ail f air question ; and we are of the opinion that 
this is the true meaning of the clause under considération. Section 
11 of the act créâtes a court of appeals for the territory, and enacts 
that it shall hâve the same supervisory power over the trial courts 
as is possessed by the suprême court of Arkansas over the trial courts 
of that State; and, appellate jurisdiction in civil and criminal cases 
having been thus conferred, it is then enacted that writs of error and 
appeals from the final décision of said appellate court shall be al- 
lowed, and may be taken to this court, in the same manner and under 
the same régulations as appeals are taken from the circuit courts. 
The natural construction of this clause makes it include ail final déci- 
sions of the appellate court. The clause was enacted to confer an 
appellate jurisdiction upon this court over the territorial appellate 
court. When this subject-matter was before congress for considéra- 
tion, two questions would naturally arise: First, what shall be the 
extent of the jurisdiction proposed to be conferred upon the court 
of appeals for the Eighth circuit over the décisions of the territorial 
court; and, second, how shall this jurisdiction be exercised? The 
first question was answered by enacting that "writs of error and ap- 
peals from the final décision of said appellate court shall be allowed 
and may be taken to the circuit court of appeals for the Eighth judi- 
cial circuit"; and the second question was answered by the words, 
"in the same manner and under the same régulations as appeals are 
taken from the circuit courts of the United States." The words cre- 
atiug the appellate jurisdiction in this court are gênerai in their hn- 
port, and it is difScult to see in what way a more unlimited jurisdic- 
tion could hâve been created ih this court over the final décisions of 
the territorial court than is provided for in this clause of the section; 
and the contention that the addition of the words "in the same man- 
ner and under the same régulations as appeals are taken from the 
circuit courts of the United States" must be construed to be a lim- 
itation upon the previously granted jurisdiction is hot well founded. 
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They refer solely to the mode in which the previouslj granted right 
of appeal is to be exercised. 

The distinction to be made between statutes pontaining a gênerai 
grant of jurisdiction and those intended to be limited to particular 
cases only is well illustrated by the statutes construed by the suprême 
court in the cases of In re Heath, 144 U. S. 92, 12 Sup. Ct. 615, and 
Folsom V. U. S., 160 U. S. 121, 16 Sup. Ct. 222, cited and relied upon 
by counsel for the government. In the former case a writ of error 
from the suprême court of the United States to the suprême court of 
the District of Columbia was sought under the provisions of section 
846 of the Eevised Statutes of the District of Columbia, which enacts 
that "any anal judgment, order or decree of the suprême court of the 
district may be re-examined and reversed or affirmed in the suprême 
court of the United States upon writ of error or appeal, in the same 
cases and in the like manner as provided by law in référence to the 
final judgments, orders and decrees of the circuit court of the United 
States." This statute, by the use of the apt words "in the same 
cases," clearly restricted the appellate jurisdiction of the suprême 
court over the judgments of the suprême court of the District of 
Columbia to the cases in which appellate jurisdiction existed over 
judgments of the circuit courts of the United States. In the case of 
Polsom V. U. S., a case certified from this court to the suprême court, 
and involving the question whether this court had jurisdiction to 
review the judgment of the suprême court of the territory of New 
Mexico in cases of infamous crimes (the case arising before the adop- 
tion of the act of 1897), it was held by the suprême court that the 
question turned upon the construction to be given to section 15 of the 
act of 1891, creating the circuit courts of appeals, which in substance 
provides that, in cases wherein the décision of the court of appeals 
is made final by section 6 of the act, that court shall hâve the same 
right to review the final judgments of the suprême courts of the sev- 
eral territories as is conferred by the act to review the judgments 
of the district and circuit courts. The suprême court held that this 
section did not include a gênerai grant of jurisdiction, but that it was 
spécifie and limited, and did not extend to the décisions of the terri- 
torial court of New Mexico, in cases of infamous crimes, because such 
jurisdiction did not then exist in the court of appeals in cases pend- 
ing in the district and circuit courts. 

The restrictive terms found in the statutes construed in thèse cases 
are not found in the act creating the judicial system for the Indian 
Territory. The provisions of section 11 of the act creating the court 
of appeals for the territory, and conferring jurisdiction thereon over 
cases heard in the trial courts, do not refer to the jurisdiction of the 
district and circuit courts of the United States, and the extent of 
the jurisdiction of the territorial court of appeals is not in any par- 
ticular controUed by the statutes creating the jurisdiction of the dis- 
trict and circuit courts; and, when the section proceeds to déclare 
that the final décisions of the territorial appellate court may be re- 
viewed in this court, it can only refer to final décisions rendered by 
the appellate court in the exercise of the jurisdiction conferred on 
it by the precedlng portions of the section, which jurisdiction, as 
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already atated, is not in any way measured or limited by the jurisdio- 
tion of the district or circuit courts; and therefore, if we give to the 
Worâs çreating the appellate jnrisdiction of this court their plain and 
ordinary meaning, it must be held liât the jurisdiction of this court 
extends to ail final décisions rendered in the territorial appellate 
court; Unless this is the proper construction of the act, it folio ws 
that the décisions of the territorial appellate court in convictions 
for infaraous crimes cannot be appealed from, but that an appeal to 
this court does exist in ail cases not infamous. It is true that, if the 
language of the statute demands this construction, the court is not 
justifled in refusing to foUow the plain meaning of the statute, by 
reason of the apparently absurd resuit caused thereby. Folsom v. 
U. S., 160 U. S, 121, 16 Sup. et. 222. It is equally true that, if the 
words of a statute are susceptible of more than one meaning, the ab> 
surdity of the resuit of one construction is a strong argument against 
its adoption. Thus, in Lau Ow Bew v. U. S., 144 U. S. 47, 12 Sup. 
et. 517, it is said: "Nothing is better settled than that statut es shculd 
receive a sensible construction, such as will effectuate the législative 
intention, and, if possible, so as to avoid an unjust or an absurd con- 
clusion," No reason can be assigned in support of the view that 
congress intended to deny an appeal in cases of infamous crimes, and 
to confer it in cases of misdemeanor; and therefore no reason exists 
for construing the clause of section 11 of the act of 1895, which con- 
fers jurisdiction upon this court over the final décisions of the appel- 
late court of the territory, in such a manner as to confer jurisdiction 
in minor cases, while denying it in cases of greater importance. If 
the language of the section was such as to clearly show that juris- 
diction was not conferred upon this court în the latter class of cases, 
then it could not be inferred simply to avoid an apparently absurd 
resuit (Folsom v. TJ. S., supra) ; but when, as in this case, the words 
of the section conferring the jurisdiction are broad enough to include 
convictions for infamous and noninfamous crimes alike, the court ia 
not required to give an enlarged meaning to the words "in the same 
manner and under the same régulations as appeals are taken from 
the circuit courts," in order that the jurisdiction over convictions 
for infamous crimes shall be denied, while it exists over cases of less 
gravity. We hold, therefore, that section 11 of the act of 1895 con- 
fers upon this court appellate jurisdiction over the final décisions of 
the court of appeals of the Indian Territory; and, so holding, it fol- 
lows that the motion to dismiss for want of jurisdiction must be, and 
ÎB, overruled. 



CAMPBELL T. WAITE. 
(Circuit Court of Appeals, Bighth Circuit. June 13, 1898.) 
No. 1.018. 
Habbac CoBFua— Pbibokbb Held bt State kor Acts Donb ithdbb Fbdbsai. 

AUTHORITT. 

The fédéral courts may, on habeas corpus, releaae a person af ter his con- 
viction by a State court, as well as befôre trial, wheil he is in custody for 
an act done In pursuance of a law of the United States lawfully enaeted. 
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3. Samb. 

Rev. St. g 753, was destgned to gire relief to one in custody under a state 
law, not only when a state statute expressly imposes' a penalty for ex- 
ecuting a law of the United States or the process of its courts, but also 
when the state law is gênerai in Its terms, and applicable to ail persons, 
and one is in custody under color thereof . for an act which was in fact 
done in pursuance Of fédéral authority. 

8. Samb. 

When, on habeas corpus, a person claims immunity from arrest and 
imprisonment, on the ground that he is held for an act done under fédéral 
authority, the fédéral courts muy go behind the indictment or information 
found in the state court, and ascertaln by independent inqulry whether 
the act which furnished the sole basis for the charge was in truth done 
in pursuance of a law of the United States. 

i. Same. 

The arrest, under state authority, of fédéral offlcers or other persons 
for acts lawfully done In discharge of their duties under fédéral laws, 
présents a case of urgency, which warrants a discharge of the prisoner 
on habeas corpus without remitting him to the slower remedy of an appeal 
to the United States suprême court. 

Appeal from the District Court of the United States for the North- 
ern District of lowa. 

Edward F. Waite, the appellee, flled an application for a writ of habeas 
corpus in the United States district court for the Northern district of lowa, 
In which he alleged, in substance, that he was nnlawfully restrained of his 
llberty by A. C. Campbell, the sheriffi of Howard county, lowa, under a war- 
rant issued by the district court of said county; that he was held in custody 
and wrongfully deprived of his liberty "for an act done In pursuance of the 
laws of the United States"; and that the restraint so imposed "was in viola- 
tion of the constitution and laws of the United States, the courts of the state 
of lowa having no jurisdiction to arrest or imprison him." A writ of habeas 
corpus having been duly issued and served, said A. 0. Campbell, the appel- 
lant, made a return to the writ, stating, in substance, that he held the said 
Waite in custody by virtue of a warrant of commltment issued on a judgment 
of the district court of Howard county, lowa, which was rendered on June 
22, 189S, and that said judgment after its rendition had been duly afflrmed 
on appeal by the suprême court of the state of lowa. Attached to said re- 
turn were duly-certified copies of the Judgment of the district court of How- 
ard county, of the indictment on which the said Waite had been tried, of the 
judgment of aiflrmance by the suprême court of the state, and of the warrant 
of commltment under which the accused was held. 

The indictment appears to hâve been based on section 4767 of the Code of 
lowa of 1897, quoted below in the margln,i and charged. In substance, that 
B. F. Waite, at and wlthin said county of Howard, on or about the 4th 
day of October, A. D. 1894, did willfully, maliciously, unlawfully, and 
feloniously threaten verbally to accuse one D. P. Andrus, a person then and 
there being and residing in Howard county, lowa, of the crime of perjury, 
and to hâve him arrested and punished therefor, in order to compel the sai-^ 
Andrus to do an act against his will. To the aforesaid return a repiy wa- 
filed by the petitioner, wherein he admitted that he had been indicted, triée? 
and convlcted in the district court of Howard county, lowa; that the judg 
ment of said court had been subsequently affirmed by the suprême court 
of the state (70 N. W. 596); and that he was then in custody by virtue of a 
warrant Issued on said judgment. He averred, however, In substance, that 

'If any person, elther verbally or by any written or printed commnnication, ma- 
liciously threaten to accuse another of a crime or offense, or to do any injiiry to the 
person or property of another with intent to extort any money or pecuniary advantage 
whatever, or to compel the person so threatened to do any act against his will, he shall 
be imprisoned in the penitentiary not more than two years or be flned not exceoàing 
flve taundred dollars. 
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the judgment of the state court, by vlrtue of whicii he was held In custody, 
was utterly null and vold and of no force or efifect, because the acts com- 
plalned of In the Indlctment on account of whlch he bad been accused ami 
convicted were acts whlch he had done and performed as a spécial examiner 
of pension daims In the dlscbarge of dutles that were Imposed upon him as 
such examiner by the laws of the United States. In support of this gênerai 
averment, the petitioner alleged, l^ substance, the following facts: That, at 
the tlme of the commission of the alleged offense against the laws of the 
State of lowa, he was a spécial examiner of the pension bureau, and, as such, 
had authority to admlnlster oaths and take affldavits In the investigation of 
clalms pending before the commissioner of pensions, and was charged with 
the dnty of examining pension clalms and aiding in the prosecution of per- 
sons appearing on such investigations to be guilty of fraud in presenting or 
procuring the allowance of clalms for pension; that one Daniel P. Andrus, 
of Howard county, lowa, was at the time a pensioner of the United States, 
and an appllcant before the pension bureau for an Increase of bis pension; 
that three letters had been filed by said Andrus in support of bis claim for an 
Increased pension; that the duty had been devolved on the petitioner, by 
order of the commissioner of pensions, of investigating the merits of said 
daim; that, in the discharge of that duty, the three letters aforesaid and 
other évidence In support of the claim came into the possession of the peti- 
tioner; that, upon an examination thereof, he had good reason to believe, 
and did believe, that one or more of said letters were false and fraudulent, 
in that they had been written long after the time when they purported to 
hâve been written; and that it thereupon became his duty, as spécial examiner 
In charge of said claim, to visit said Andrus, and ascertain from him, by a 
statement under oath, the true date when the said letters were written. The 
petitioner further alleged that, for more than one year prier to the date iast 
aforesaid, he had been engaged wlth other spécial examiners in investigating 
many pension daims originating in Howard connty, lowa, and in that 
vicinity, in which one George M. Van Leuven, a résident of that county, had 
acted as attorney in prosecuting said clalms before the pension department; 
that 80 many frauds had been unearthed in tlie course of such investigation, 
many of whlch had been commltted at the instance of said Van Leuven, 
without any Intentlonal wrongdoing on the part of the applicants, that it was 
deemed inexpedient and impracticable to prosecute ail persons concerned 
therein; that gênerai instructions had accordingly been glven by the com- 
missioner of pensions to obtain ail material évidence that could be obtained 
respecting the conduct of said Van Leuven and other persons who had acted 
In an officiai capacity, as examining surgeons, who might hâve been concerned 
in said frauds, to the end that they might be duiy prosecuted, but that no 
prosecutions should be recommended or set on foot by spécial examiners of 
the pension department against Indlvidual pensloners who confessed theii- 
fraud, except in extrême cases where the frauds perpetrated appeared to hâve 
been gross and willful; that, acting in Une with such gênerai instructions of 
the commissioner of pensions, the petitioner vislted said Andrus, in Howard 
county, lowa, with a view of ascertalning whether the aforesaid letters which 
were belleved to be fraudulent were In fact written on the date which had 
theretofore been alleged by the pension claimant, to wit, m the year 1804, 
or at a much la ter date; that, on the occasion of said Interview, the petitioner 
requested said Andrus to maiie a truthful statement concerning said letters 
and the dates when they were written, and said to him, in substance, "tliat 
If he, the said Andrus, should not tell the truth about said letters, and if it 
should concluslvely appear thereafter from other sources that he had made 
false statements under oath concerning said letters, then he, the said peti- 
tioner, would recommend the criminal prosecution of said Andrus for per- 
jury," the fact being that Andrus had theretofore stated under oath, in a 
déposition talien before a spécial examiner of the pension bureau in support 
of his claim for a pension, that said letters were written by him durlng the 
year 1864, whlch statement was material to the allowance of the claim, and 
constltuted the crime of perjury, under the laws of the United States, provided 
It was false and was known to said Andrus to be false when the same was 
made. The reply further dlsclosed, in substance, that the acts aforesaid, as 
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described by the petitloner, and no other or différent acts, constituted the 
alleged offense for which he had been Indlcted, trted, convicted, and sentenced 
in the district court of Howard county, lowa. The respondent below, who Is 
the appellant hère, demurred to the foregolng plea, and also moved to strike 
ont material parts thereof, but each was OTerruled. A hearlng was then had 
on the issues tendered by the plea; considérable évidence was offiered by the 
petitloner In support thereof; and, at the conclusion of the hearlng, the peti- 
tloner was dlscharged from custody. 81 Fed. 359. The case comeB to this 
court on appeal from such order. 

Milton Eemley, Atty. Gen. of lowa, for appellant. 
Edward G. Stringer, U. S. Atty., Fred W. Reed, and Daniel Fish, 
for appellee. 

Before SANBOEN and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delîvered 
the opinion of the court. 

It is contended on behalf of the appellant, and it seems to be one of 
the principal errors which is relied upon for a reversai of the order of 
the district court, that the faets alleged in the petitioner's reply to 
the sheriff's return, hereafter termed the "petitioner's plea," were in- 
suflScient to warrant his discharge from custody, and that the trial 
court erred both in overruling the demurrer thereto and in admitting 
testimony to substantiate the avennents of the plea. In support of 
this contention it is said, in effect, that the plea which was inter- 
posed was inconclusive and of no avail, because it did not admit the 
doing of the acts charged in the indictment, and, furthermore, show 
by proper avennents that they were done in obédience to the laws of 
the United States, but that the plea merely admitted the doing of 
certain other acts, quite différent from those described in the indict- 
ment, and then averred or showed that such other acts were done in 
pursuance of fédéral authority. We think, however, that the plea 
was not bad for the reasons last indicated. It is manifest from an 
inspection of the pleading that it was not framed with a view of con- 
fessing and avoiding the spécifie charge contained in the indictment, 
but that it was framed upon an entirely différent theory, namelv. for 
the purpose of showing that the petitloner was not guilty of the spé- 
cifie acts described in the indictment ; that the acts by him done and 
performed, which had furnished the sole basis for a criminal charge 
under the laws of the state, were done by the petitloner in the Une of 
his duty as a fédéral offlcer; and that by reason of that fact the 
fédéral court, to which the application for a writ of habeas corpus 
was addressed, was fully empowered by sections 751, 753, and 7G1 of 
the Revised Statutes of the United States to release him from impris- 
onment, notwithstanding his prior conviction as for a crime in the 
courts of the state of lowa. The plea seems to hâve been well con- 
ceived for the purpose last indicated, and it admits of no controversy, 
we think, that the acts which were confessed by the plea, considering 
ail the circumstances under which the petitloner was called upon to 
act, were within the Une of his duty as a spécial examiner of the 
pension bureau, the same having been done in accordance with regu- 
lationB lawfuUy made and instructions given by the commissioner of 
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pensiohSj'àn^ ttérefdt^ having béén ddûe and perfornaed in pnrsuance 
of tli€!,,Iaw pf the tinîtèjJiState^. " 

It is insiBted, however^ in bekalf of the appellant, th^t the action 
taketfby the trial Court sets at naught the solemn adjudication of 
the courts of lowa in a case Jiil'Ojiérij' within their jurisdiction, and 
that, Ipiecau^e of this fact, theOriSer diScbàrging the petitioner was er- 
roneous and beyond the power of the trial coijrt. l!hç, answer to 
this contention is found in the fact that by section 7 of the act of 
Marché, 1833 (4 Stat. 632, c- 57), the substance of whicbis now em- 
bodied in section 758 of the Eevised. Statutes, the congress of the 
United States bas expressly authorized the fédéral courts to issue 
writs of habeas corpus for the release of persons who are conflned 
or imprisoned "for any act done, or omitted to be done, in pursuanee 
of a law of the United States, or any order, process, or decree of any 
court or judge thereof." By means of numerbus fédéral adjudica- 
tions upon this act, which hâve been cited and approved by the su- 
prême court of the United States, it ia now well established: First, 
that the fédéral courts may release a përson after his con\iction by a 
state court as well as before à trial, when he is restrained of his lib- 
erty for an act done in pursuanee of a law of the United States law- 
fully enacted; second, that the statute in question was designed 
to give relief to one in custody "under a state law, nbt only when a 
state statute expressly imposes a penalty for executing a law of the 
United States or the process of its courts, but aiso when a state law 
is gênerai in its terms, and applicable to ail persons, and one is in 
custody under color thereof for an act which was in fact done in 
pursuanee of fédéral authority; and, third, that, when an indictment 
charging an offense against a state law does not show on its face that 
the act which forms the basis of the charge was done in pursuanee 
of a law of the United States, that fact may be established by proof 
aliunde, — in other words, that when, in a proceeding by habeas cor- 
pus, a person claims immunity from arrest and imprisonment on the 
ground that he is in fact held for an act done in pursuanee of fédéral 
authority, the fédéral courts may go behind the indictment or infor- 
mation, as the case may be, and ascertain by an independent iuquiry 
whether the act which furnisbes the sole basis for the charge was in 
truth done in pursuanee of a law of the United States, or the order, 
process, or decree of a fédéral tribunal. If the fédéral courts did not 
possess the power last mentioned, the habeas corpus act would in 
some cases prore ineffective to protect fédéral officers in the perform- 
ance of their duties. In re Hurst, 2 Flip. 510, 12 Fed. Cas. 1024'; 
Brown v. U. S., 2 Woods, 428, 4 Fed. Cas. 98; U. S. v. Jailer, 26 Fed. 
Oaa 571, 575, 2 Abb. (U. S.) 265; Ex parte Thompson. 1 Flip. 507, 23 
Fed. Cas. 1015, 1016; Ex parte Jenkins, 2 Wall. Jr. 521, 13 Fed. Cas. 
445; In re Bull, 4 Dill. 323, 328, Fed. Cas. No. 2,119; In re Neill, 8 
Blatchf. 156, 17 Fed. Caa 1296. It was also décided in Re Neagle, 
136 U. S. 1, 75, 10 Sup. Çt. 658, where most bf the foregoing cases 
were cited and approved, that no act done in pursuanee of a law of 
the United States lawf ully enacted can be an offense against the laws 
of a state, and that an act done in obédience to rules or régulations 
lawfully prescribed by one of the executive departments of the gov- 
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ernment or în obédience to the directions of one of the heads of such 
departments, acting within the scope of bis authority, is to be regarded 
as an act done in pursuance of a law of the United States, altiiough 
no statute of the United States has in express terms directed the 
doing of the act. It may be conceded that the act of congress of 
March 2, 1833, which empowers the fédéral courts to go behind an in- 
dictment found in a state court, and détermine by an independent 
investigation of the facts whether the act which forma the basis of 
the criminal charge was done in pursuance of fédéral authority, con- 
féra a délicate and anomalous power on the fédéral courts, which 
should in aU cases be cautiously exercised; but, in view of the numer- 
ous adjudications cited above, we cannot doubt the existence of such 
a power, nor the fact that it was intentionally conferred by the law- 
maker. The act in question owes its birth to an attempt by one of 
the States of this Union to nuUify the action of the congress of the 
United States over subjects that had been committed to its charge 
by the fédéral constitution, and the power thereby conferred on féd- 
érai courts and fédéral judges was granted for no other purpose than 
to prevent interférence with the rightful authority of the gênerai 
government. Owing to the dual nature of our government, it was 
deemed necessary législation to accomplish that obje'^t. 

It follows from what has been said that no error was committed by 
the trial court in receiving the proof which was ofEered by the peti- 
tioner to show that, in point of fact, he was in custody for acts done 
in the legitimate discharge of his duties as a fédéral ofûcial, nor in 
ordering his discharge when fully satisfled that such was the case. 
For acts of that nature the state court was without power to im- 
prison or fine the petitioner, and its judgment inflicting such punish 
ment was void in the same sensé that the judgment of a court is void 
when it sentences a person to a kind of punishment not authorized 
by law. Ex parte Lange, 18 Wall. 163; Ex parte Bain, 121 U. S. 
1, 7 Sup. et. 781. 

It is further suggested in the brief of the attorney gênerai, and 
some stress was laid on that point in argument, that, in any event, 
the petitioner should not hâve been discharged on habeas corpus, but 
should hâve been remanded to the custody of the sheriff, and required 
to prosecute a writ of error to the suprême court of the United 
States. This contention, we think, is without merit. While it is 
true that the relief prayed for by the petitioner could hâve been ob- 
tained in the usual way by a writ of error, yet, in our judgment, the 
case at bar does not belong to the class of cases in which a person in 
custody under the warrant of a state court should be compelled to 
seek relief by appeal or writ of error rather than by a writ of habeas 
corpus. In the case of Ex parte Eoyall, 117 U. S. 241, 251, 6 Sup. 
et 734, it was said, in substance, that when a fédéral offlcer is in 
custody for an act done in pursuance of a law of the United States, 
or an order, process, or decree of a fédéral court, and that whf>n a 
citizen of a foreign state is in custody, under the warrant of a state 
court, for an act done under an authority claimed to hâve been con- 
ferred by the sovereignty of which he is a citizen, so that our r<»*a- 
lions with foreign goveruments are involved in the controversy, si^^ih 
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cases présent questions ot such importance and urgency that tlie 
court which is appealed to for relief may and should discharge tlie pe- 
titioner in a proceeding by habeas corpus, instead of compelling him 
to resort to tlie slower remedy by appeaJ, provided that it flnds upon 
an investigation of the case that the petitioner's complaint is well 
founded. The arrest of fédéral officers or other persons for acts 
lawfully done in discharge of their diities under fédéral laws impairs 
to a certain estent the authority and efiQciency of the gênerai govern- 
ment; and for that reason no court, so far as we are aware, has ever 
hesitated in that class of cases to discharge a i)etitioner from custody 
by writ of habeas corpus, when it appeared on a hearing of the case 
that the petitioner was entitled to be released from imprisonment. 

No other questions besides those already noticed and decided are 
presented by the assignment of errors which require considération at 
our hands. In the brief of counsel for the appellant it is said, in 
substance, that the errors complained of consisted in overruling the 
demurrer to the petitioner's plea ; that, on the conceded f acts of the 
case, which we take to mean the facts alleged in the petitioner's plea, 
inasmuch as there is no spécial finding of fact contained in the rec- 
ord, the trial court had no jurisdiction to issue a writ of habeas 
corpus or to discharge the prisoner; and that the court also erred in 
holding that the petitioner was illegally deprived of his liberty when 
it appeared that he was in custody under the judgment and sentence 
of the district court of Howard county, lowa, upon an indictment 
alleging an offense under the laws of the state. Thèse, in our opin- 
ion, are the only questions presented by the record which are open 
for review by this court; and, as they hâve each been cousidered and 
the position taken by the appellant adjudged to be untenable, the 
order discharging the petitioner from custody is hereby afflrmed. 



LAPP et al. t. RITTEE. 

(Circuit Court, D. Indlana. June 30, 1898.) 

No. 9,568. 

1. FEDERAI. Courts— FoLLOwiNO State Décisions— Construction of State 

St a ttttît r 

A décision by the liighest court of a state, construing a statute of the 
gtate, is as blndlng upon the fédéral courts as though the construction so 
given had been wrltten in the statute by the législature itself. 
8. Replevin— D1SMISSAI4 OF Suit by Plaintipf— ChaRacter of Judoment. 

Under the Indiana Code of 1881, when a plaintiff in replevin voluntarily 
dismisses the suit, after obtaining possession of the property, the only 
Judgment that can be entered Is for eosts, and a return of the property 
cannot be dlrected. This, however, does not leave the défendant without 
a remedy, since the dismissal Is a breach of the condition in the replevin 
bond requlrlng the plalntiffi to prosecute his suit to effect, and défendant 
may sue on the bond, and recover the value of the property talien from 
hlm. Nor In such case Is the burden of showlng tltle to the property 
«hifted from the plalntlff In replevin to the défendant, since, Ih an action 
on the bond, the latter would be entitled to Judgment on Introducing the 
replevin bond and the proceedings in the replevin suit, unless the replevin 
plalntiffi then showed by prépondérance of proof that he was the owner ot 
entitled to possession of the property. 
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Tnis was an action of replevin b,y Peter Lapp and others against 
John K. Ritter. 

C, B. Templer, Gregorj, Silverberg & Lotz, and Gavin, CofBn & 
Davis, for plaintifïs. 
Frank B. Burke, for défendant. 

BAKEE, District Judge (orally). Tliis is a suit bronght by the 
plaintiffs against tlie défendant in this court for the recovery of the 
possession of certain personal property alleged to be wrongfully in 
the possession of the défendant, and of which the plaintiffs allège 
they are the owners and entitled to the possession. The com- 
plaint in this case is verifled, so that it becomes an affldavit, as re- 
quired by the statute of the state as a condition précèdent to the 
issuance of the writ of replevin. In order to procure the Issuance 
of the writ of replevin, the plaintifïs were required to, and did, file 
an undertaking as provided by the statute, signed by themselves and 
a Burety. The undertaking required by law and filed in this case 
contains three conditions or covenants: First, that the plaintiffs 
Bhall prosecute their action with diligence and to eflect; second, 
that they shall return the property, if a return be adjndged by the 
court; and, third, that they will pay ail costs and damages that 
may be awarded against them. The complaint has been put at issue 
by the filing of an answer, and on the day preceding the day set for 
trial of the cause the plaintiffs flled in court a written dismissal of 
the same. The question presented and argued by counsel is as to 
the form of the judgment upon such dismissal. On behalf of the 
complainants the contention is that the dismissal should be foUowed 
by a judgment simply for the costs. On behalf of the défendant it 
is contended that there should be, in addition to a judgment for 
costs, a judgment awarding the return of the property to the de- 
fendant. 

By section 914 of the E«vised Statutes of the United States it is 
provided, in substance, that in ail common-law actions in courts of 
the United States the pleadings, procédure, and practice shall be 
«onformable, as nearly as may, to the pleadings, procédure, and prac- 
tice in the courts of the state in which such United States courts are 
held. It results from this statutory provision that the question aa 
to the judgment which must follow the plaintiffs' dismissal of their 
cause of action is to be determined by the law of this state. This 
is a dry question of law, and, whether the court may feel that it 
opérâtes with harshness or otherwise, it is without any discrétion, 
but is bound to pronounce the law as it flnds the law to be. In 
Wiseman v. Lynn, 39 Ind. 250, the suprême court of this state, re- 
viewing the various provisions of the Civil Code of 1852 relating to 
the subject of dismissal of causes of action, and other cognate sec- 
tions, reached the conclusion that, under a proper construction of 
the statutes of this state, when a suit in replevin was dismissed by 
the plaintifl the court was without power to award any further judg- 
ment than one for costs. This décision was grounded, not upon a 
review and considération of the décisions in other jurisdictions for 
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the i)urposë bf ascertaining what was the true common-law rule in 
«uch cases, but was rested exclusively upon the construction of the 
statutes of this state. Itiis settlëd by the décisions of the suprême 
court of the United States that the construction placed by the highest 
judicial tribunal of the state upon a statutory or constitutional pro- 
vision of the state is as binding and conclusive upon the courts of 
the United States as though the construction so given had been writ- 
ten into the statute by the législature itself. The statutory provi- 
sions found in the Code of 1852 were changed in 1877, and in view 
of that change a différent construction was given by the suprême 
court of this state; holding, under this statute, that a judgment for 
the return of the property on the dismissal of a replevin suit was 
within the power of the court, and was a proper judgment to be 
entered. But in 1881, when the laws of this state were again codi- 
fied, the provisions of the act of 1877 touching this subject were 
dropped ont of the statute, and the statutory provisions in regard 
to the right of dismissal were restored by the act of 1881 to the con- 
dition in which they stood under the Code df 1852. In Hulman v. 
Benighof, 125 Ind. 481, 25 N. E. 549, the suprême court of the state, 
in considering the question as to the form of judgment that it was 
lawful for a court of the sta,te to enter on the dismissal of a replevin 
suit, expressly decided that the only judgment that could be award- 
ed on such dismissal was a judgment for costs. 

It is suggésted that the court ought not to regard itself bound by 
the construction placed by the suprême court of this state on the 
varions statutory provisions relating to the subject of dismissal of 
actions, except in so far as the court might regard such interpréta- 
tion as équitable and just. The court does not so regard its duty, 
or so understand the law. The court understands that it is bound 
to accept any construction whatever placed by the suprême court 
of the state upon the constitntion or laws of the state as the true 
construction, whatever may be the. private views of the court on 
that subject. But the court does not concède that the disastrous con- 
séquences suggésted by the learned counsel for the défendant will 
follow from the action of the court in this case in following the dé- 
cisions of the suprême court of the state. Each of the three condi- 
tions of the bond, as against ail the parties to it, — principals and 
surety, — are indépehdent, and nôt dépendent. The flrst condition of 
the bond is that the plaintiffs Shall prosecute their suit with dili- 
gence, and to effect. This covenant is an independent one, and a 
dismissal of the suit is a breach pf its condition ; and for such breach 
the défendant, in a suit upon the' bond, is entitled to recover the full 
ralue of the property wrbngfully tàken from him by the writ of 
leplevin, together with costs and damages for its unlawful caption 
and détention, unless the plaintifl in replevin proves, in mitigation 
of damages, title to or interest in the property in suit. 

It is further suggésted that a dismissal of the suit will give the 
plaintiffs an unconscionable advantage over the défendant, by shift- 
ing tiie burden of the issue. It is suggésted, and correctly, that in 
a suit in replevin the défendant îs not required to show title or own- 
ersliip of the property, but the burden is on the plaintiff to show his 
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own title to tbe property, and, uijless he establishes a title in him- 
self, he cannot recover, even though the défendant may bave no title 
whatever. If the dismissal of the suit, and driving the défendant to 
bring an action on tbe replevin bond, sbift this burden from the 
pïa,intiffs to thé défendait, a court would hesîtate long before per- 
mittipg the dismissal bf a replevin suit. But such is not the law. 
In a suit upon the replevin bond, brought by tbe défendant against 
the plaintiffs and the surety after the dismissal of the replevin suit, 
the plaintifE in the suit will establish a right to recover, prima facie, 
the f ull Value of the property taken, by introducing in évidence the 
complaint and undertaking in replevin, and by showing the dismissal 
of the suit, and by introducing the writ of replevin, the sherifE's re- 
turn, and appraisement, showing the seizure of the property, and the 
appraised value of it; and, if no further évidence is introduced on 
either side, it would be the duty of the court to instruct the jury 
peremptorily that the plaintifE was entitled to recover the full ap- 
praised value of the property, with interest upon it, and any dam- 
ages that were shown beyond that, together with costs. The burden 
still remains on the replevin plaintiffs in a suit on the bond, vrhere 
they become défendants. In order to defeat a recovery of the full 
value of the property as returned by the sworn appraisers, the bur- 
den is still upon the plaintiffs in a replevin suit (principals and sure- 
ties alike) to establish by a prépondérance of the évidence that they 
— or their principals, rather — were the owners of the property, or 
had some interest in it, at the time they instituted their suit of 
replevin; and, failing to show that, they would be liable for the 
full value of the property, the same as Ihough they had been de- 
feated in the replevin suit for a like failure to show title in them- 
selves. Se it results that there is no practical préjudice imposed up- 
on the défendant by tbe dismissal of the suit, except only the ques- 
tion of delay. The burden of the issue is not shifted in any re- 
spect whatever. The replevin plaintiffs, in order to reduce the 
amount of damages to which the replevin défendant would be enti- 
tled in a suit upon the replevin undertaking, are still required, by a 
prépondérance of the proof, to show that they were the owners of 
the property, or were entitled to some interest therein. The only 
judgment that the court is compétent to pronounce on the dismissal 
that bas been flled is a judgment for costs, and such judgment will 
be awarded. 



McKENZIB y. POORMAN SILVER MINES OF COLORADO, Limited. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1898.) 

No, 1,053. 

Code Plbading — DeniaIiB of Anbwbr. 

Under the Colorado Code, the plea of the gênerai Issue, as known at corn- 
mon law, Is abolislied, and the answer must contain a déniai of each ma- 
terlal allégation lutended to be denled, and every material allégation not 
cofltroverted Is taken' as true. 
Account Statbd. 

A mère allégation that, on a certain date, plaintifE "rendered to défend- 
ant a statement of said açcoujat" (being the account sued on), is not equiv- 
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aient to an arerment that the account between the parties tiad been stated, 
tfhotrlng a spécifie sum due, so as to make the suit one on an account 
stated. 

ft COBFOBATIOirS— CONTBAOTS OF AOBNTS— BaTIFICATIO». 

In an action against a corporation on a contract made between plaintUI 
and à thlrd person, who Is alleged to hâve acted in behalf of the corpo- 
ration, it is not necessary to show that the contract was made under 
authority of a resolution ot the board of dlrectors; and, if there is évi- 
dence tendlng to show that It was made in the Interest of the corporation, 
whleh recognized It, accepted its beneflts, and acted on its provisions, 
this is sufficient to warrant the submission of the cause to the Jury. 

In Error to thé Circuit Court of the United States for the District 
of Colorado. 

Willard Teller (H. M, Orahood and E. B. Morgan, on the brief), 
for plaintifif in error. 
Hugh Butler, for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and SHIRAS, 
District Judge. 

SHIBAS, District Judge. This action was brought by plaintifiE for 
the purpose of recovering from the défendant, a corporation created 
under the laws of Great Britain, the sum of $14,005.35, it being 
averred in the pétition that the défendant on the 24th day of October, 
1894, was indebted to plaintifiE for services by him rendered to de- 
fendant as superintendent of its mines and property in Boulder coun- 
ty, Colo., and for money expended, and goods, wares, and merchan- 
dise furnished, by plaintiff to défendant, in superintending and prose- 
cuting the work and opérations of the défendant ; that on the day 
above named plaintiff rendered to défendant a statement of the ac- 
count, and défendant thereupon acknowledged said indebtedness, and 
then and there promised plaintiff to pay the same, but has failed and 
neglected to pay the same or any part thereof. To this pétition an 
answer was filed, wherein the défendant denied: 

"That on the 24th day of October, 1894, or at any other time, it was indebted 
to the plaintiff in the sum of $14,005.35, or in any other sum, for services by 
the plaintiff theretofore or at any time rendered to the défendant, or for 
money expended, or for goods, wares, and merchandise furnished, by plain- 
tiff in superintending and prosecuting the worli and opérations of the de- 
fendant, or for any other considération, or at ail; and it denied that on said 
24th day of October, 1S94, or at any other time, it acknowledged that it was 
indebted to the plaintiff in the sum of $14,005.35, or in any other sum what- 
ever, or that said sum, or any sum whatever, was due from défendant to 
plaintiff; and it further denied, that it promised to pay to the plaintiff the 
said sum, or any sum whatever." 

When the case was called for trial, and after the jury had been 
sworn, the plaintiff moved the court for an instruction to the jury to 
return a verdict in accordance with the prayer of the complaint, on 
the ground "that the déniai of the wording of the indebtedness of 
the complaint is not a déniai under the authorities decided by the 
suprême court." This motion was overruled by the court, and the 
case proceeded to a hearing upon the évidence, the plaintiff in the 
ûrst instance introducing évidence tending to show that he had been 
in the employ of the défendant company as superintendent of the 
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mines operated by the défendant company, and had expended certain 
Bums of money and fumished goods and wares in connection there- 
with, and that on or about tbe 24th day of October, 1894, he and 
Thomas W. Goad, who, it is claimed, was acting as the gênerai man- 
ager of the défendant company, went over plaintiff's account, and 
agreed upon the sum of $14,005.35 as being the amonnt due, a state- 
ment thereof being made and furnlshed to Mr. Goad, who said he 
would forward it to the company in Scotland, 

Upon the conclusion of the évidence, the court instructed the jury 
to find for the défendant, and plaintiff now brings the case before 
thia court by writ of error, and the first ground assigned as error is 
the action of the trial court in overruling plaintiff's motion for ver- 
dict and judgment on the pleadings. The position taken by plaintiff 
is that the action is on an account stated, and that the answer pre- 
eented no issue, because it did not deny the averment of the pétition 
that the plaintiff on the 24th day of October, 1894, rendered to de- 
fendant a statement of said account, and that, in the absence of a 
déniai of this averment, ail the other déniais of the answer are of no 
avail. It is admitted by counsel for plaintiff that the Code of Colo- 
rado has abrogated the plea of the gênerai issue as known in the 
common law, and requires either a gênerai or spécifie déniai of the 
averments of the complaint. At the common law, in an action upon 
an account stated, the plea would be "non assumpsit," the foundation 
of the action being the promise, express or implied, to pay the araount 
shown to be due by the account stated. This déniai is found in the 
answer of the défendant in this case, and, in substance, the déniais 
of the answer amount to the gênerai issue, which would hâve been 
available under the common-law system of pleading. But, as the 
code System of pleading obtains in Colorado, the answer is to be 
viewed in the light of the code provisions, which are to the effect 
that the answer must contain a déniai of each material allégation 
intended to be denied, and that every material allégation not con- 
troverted by the answer shall be taken as true; and the contention of 
the plaintiff is that, as the answer did not deny the averment in the 
complaint "that plaintiff on said last-named day [October 24, 1894] 
rendered to défendant a statement of said account," this averment 
must be taken to be true, and therefore plaintiff was entitled to 
judgment on the pleadings. 

If the averment in the complaint had been to the effect that on the 
24th of October, 1894, an account between the parties had been 
stated, showing a spécifie sum to be due plaintiff, it might be that a 
failure to deny such statement would be construed to be an admis- 
sion of the cause of action, but that is not the averment in this case. 
The mère rendition of an account from one party to another does not 
constitute an account stated, upon which an action can be main- 
tained. 

ThuB, in Toland v. Sprague, 12 Pet. 300, a case cited by counsel 
for plaintiff, it is said: 

"We agrée wlth the court that the mère rendering an account does not make 
It a stated one; but that U the other party receivea the account, admits the 
88 F.— 8 
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correctness of the Item?, clalms tbe l))j,lai:\çe, or ojffers to paylt, as It may be 
for or agàîiist hlm, thén It becomea à' çtateà a'cbount." 

The admission of the accpunt reodeîea, so as to maké ït an account 
stated, may be inferred from retaining the same fpr a suflQcient or 
reasonable length of time withojuit olbjectjng th^ereto, but sùch réten- 
tion is mereiy the évidence fj^on?.^whichjthe àilmission ia inferred; 
and thgrefore when, as in this ^se, It is 'averred' in a copiplaint that 
an account was rendered, a^d that ît wâs acknowledgedby the de- 
fendant, wbo promised to pay it, the case would npt bè rhade out by 
ppoving tliat îin account had been rendered. It would be necessary, 
in additiop, to prove that the défendant had eithej-.expressly prom- 
ised to pa,y the amount, or, by receiving the account, and retaining 
it without objection, had implïedly admitted its correctness, from 
which admission the promise to pay would be implied. 

In this case the answer, while admitting that the account had been 
rendered, expressly denied that the défendant had ever acknowledged 
it to be correct, or had evcw promised to pay it, and thus an issue of 
fact was created, putting plaintifl to his proof, and the court did not 
err in overruling the motion for jvdgmeut on the pleadings. 

The next question for détermination is whethgr the court below 
erred in directing a verdict for the défendant upon the évidence in 
the case. As already stated, the plaintiff is seeking to recover for 
services alleged to hâve been rendered to défendant as superintendent 
of the mining property, and also for money expended and goods 
and vv'ares furnished to the défendant in carrying on the opérations 
of the mine from 1891 to 1894. From the évidence it appears that 
the mine was originally owned by plaintiff; that on the Ist day of 
September, 1891, a written agreement was entered into between the 
plaintiff and H. A. W. Tabor, which recites that a contract had be- 
f ore that date been entered into between the parties with regard to 
the sale of the Poor Man Lode Mining Claim, in Boulder county, 
Colo.; that in pursuance of that contract a corporation had been 
formed under the laws of Great Brjtain, named the "Poorman Silver 
Mines of Colorado, Limited," with a capital stock of 130,000 shares, 
of £1 each, of which 103,000 were ordinary, and 27,000 were deferred, 
shares; that 10,000 of the ordinary shares had been sold for $48,500, 
which amount had been paid to plaintiff in part payment of the pur- 
chase price of the property; that 4,000 shares of the deferred stock 
were to be issued to the promoters of the company in payment for 
their services, the remaining 23,000 deferred shares were ito be held 
to procure a working capital for the company, and the remaining 
93,000 shares of common stock were to be issued to plaintiff, and, 
upon the delivery otthe deed of the mining property to the corpora- 
tion, the 93,000 shares of stock issued to plaintiff were to be deposited 
In the Denver National Bank, Colo., or with its correspondent, the 
Alliance Bank of London, subject to the order of H. A. W. Tabor, 
who had the right to withdraw the same frona time to time, upon 
paying into the bank to the crédit of plaintifl 80 per cent, of the 
par value of the stock, and upon the completion of the payment of 
1330,000, the agreed purchase price, to the, plaintiff, the remaining 
stock should be delivered to the said Tabor ;' it being f urther agi'eed 
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"that the said party of the flrst part, until he shall be paid in full for 
his said property, as above herein provided for, shall remain as 
superintendent, in charge and control of the mine, at a salary of three 
hundred dollars per month, and that T. W. Goad shall be the résident 
and Consulting engineer of said company." 

The évidence does net clearly show the relation actually existing 
between Tabor and the défendant corporation, but it would appear, 
from the récitals of this contract, that the corporation was organized 
for the purpose of completing tlie contract of purchase of the mine 
existing between plaintifif and Tabor, and by its terms this contract 
of September 1, 1891, provided for the purchase of the property by 
the défendant company, and there is évidence tending to show that 
the défendant corporation took the benefit of the contract. The con- 
tract recites that the property bas been conveyed to the company by 
good and sufficient deeds, which by the further terms of the contract 
were to be delivered to the Denver National Bank or the Alliance 
Bank of London, to be held until payment of the purchase price had 
been completed. It is true this contract is signed only by plaintifE 
and by Tabor, but, if from the entire évidence it should be found 
that the défendant company accepted its beneûts and acted under 
its provisions, there would be ground for holding that the company 
had assumed its obligations, which question would be for the jury 
under the évidence in the case. This contract expressly provides 
that the plaintiiï, until full payment for the property has been made, 
should remain in charge and control of the mine, as superintendent, 
at a salary of $3€0 per month. The trial judge deemed this to be 
an absurd and foolish agreement, and held that, before it could be 
made binding upon the défendant, it ought to be made to appear 
that it was made by resolution of the board of directors, through and 
by the constituted authorities, and that it did not appear that Tabor 
had authority to make such a bargain on behalf of the company. 
The question is not whether this particular provision of the contract 
was or was not a wise or foolish provision. It is part of the con- 
tract, as plainly stated as it is possible to put it, and it forms part of 
the considération for which the plaintifï agreed to sell the mining 
property to the défendant company. The question to be decided is 
whether the company is bound by the terms of the contract The 
plaintiff testifled that this contract of September 1, 1891, was the 
contract under which the défendant bought the mine; and there was 
certainly, therefore, some évidence to show that this written contract 
was made in the interest of the company; and, if the company recog- 
nized it, accepted its beneâts, and acted on its provisions, this would 
be évidence showing that it was adopted by the company ; and, if in 
fact it was thus recognized and adopted, it became binding upon the 
company, the same as though it had been formally executed in the 
corporate name. 

It must be further remembered that the suit is not only to recover 
the sum claimed to be due the plaintiiï, as salary for the time he re- 
mained in charge of the mine, but also for money expended by plain- 
tiff in paying expenses inciirred in running the mine; and there 
is évidence tending to show that T. W. Goad directed plaintiff to 
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operate the mine, after the défendant company had become inter- 
ested therein, and that money was expended in putting in machineiy, 
in clearing the mine of water, and in paying the wages of the men em- 
ployed, and that ore of the value of $70,000 was mined and sold: 
and there is évidence tending to show that the défendant company 
received a portion of this money, and to some estent, at least, ac- 
cepted the beneflts of the work done and expenditures made by 
plaintiff, but the court refused to submit the issue On this branch 
of the case to the jury. It is not to be denied that upon the ques- 
tions of the relation of H. A. W. Tabor to the défendant company, of 
the connection of the company with the contract of purchase of the 
minîng property, of the authority actually possessed and exercised 
on behalf of the défendant company by T. W. Goad, who in some 
form and to some extent represented the corporation, the évidence, 
as presented by this record, is confused and very far from satisfac- 
toj"y, and yet we are of the opinion that it contains some évidence 
tending to show that the corporation had become bound by the con- 
tract of September 1, 1891; that T. W. Goad did to some extent repre- 
sent and act for the company in managing the affairs of the company 
in connection with the mining property; that, under the joint man- 
agement of the plaintiff and T. W. Goad, the mine was operated, ex- 
penses incurred, and ore mined of the value of $70,000, which to a 
greater or less extent went to the beneflt of the défendant company ; 
and therefore there was évidence which should hâve been submitted 
to the jury, in order that it might be determined, as matters of fact, 
whether the company had recognized the contract of September 1, 
1891, and by accepting its beneflts had become bound by its obliga- 
tions; whether the acts and contracts of T. W. Goad bound the com- 
pany, either by reason of préviens authority granted him, or by ap- 
proval of his acts in its behalf; and whether the company, by accept- 
ing the beneflts of the work done and expenditures made by plaintiff 
in operating the mine, had become bound to repay the cost thereof. 

If there was évidence on thèse matters for the considération of the 
jury, as we hold there was, the court below erred in directing a ver- 
dict for the défendant, and its judgment must be reversed, and the 
case be remanded to the circuit court, with instructions to grant a 
ûew trial. 



BALTIMORE & O. R. CO. v. HELLENTHAL. 

(Circuit Court of Appeals, Slxth Circuit. July 5, 1898.) 

No. 578. 

1. BVIDENCK— ADMIBSIBIIiITT. 

Testlmony of a wltness, acquainted with the situation, that a railroad 
traclî iB straight at a certain point, aad a crossing in plain view for a cer- 
tain distance, is compétent. 
a. AppBAii AHD Error— Objections to Evidknob. 

Objections to the admission of évidence which do not speelflcaliy and 
dlstinctly Indlcate the grounds upon whicb they are made are of no avail 
ou appeaL 
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S. CONTRIBUTOBT NeGLIGENCB— RiGHT OF AcTIOH. 

Contributory négligence of the party Jnjured wlll not deteat an action, 
if the défendant mlght, with reasonable care, hâve avoided the consé- 
quences of such négligence. 

4. Négligence— Question foh Jubt. 

Where there is conflictlng évidence as to the distance at whlcli an en 
gineer on a locomotive saw a child on the track and as to the distancf 
within which the train eould be stopped, the question as to whether the 
engineer was négligent in not stopping the train in time is for the jury. 
B. Mbasurk of Damages— Instructions. 

When the law in regard to the measure of damages for the liilllng of a 
child is correctly glven in the gênerai charge, It is not error to refuse » 
more detailed spécial instruction covering the same ground. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Thls actioi) was brought in the court of common pleas of Franklin county, 
Ohio, against the Baltimore & Ohio Eailroad Company, the plaintiff in error, 
to recover damages for the death of William Bauer, caused, as alleged, by 
the négligence of plaintiff in error. The case -was, upon pétition of the de- 
fendant, removed into the circuit court of the United States for the Eastern 
division of the Southern district of Ohio, and the trial resulted in a verdict 
and judgment In favor of the plaintiff for $1,500, and the case is brought hère 
for review on writ of error. Deceased was a child 18 months of âge, and had 
escaped from the home of hls parents about 9 o'clock a, m., Sunday, April 9, 
1894, and had wandered unobserved upon the railroad track of the défendant 
at a public crossing 50 yards or more from the house, and was sitting with 
his head down at the edge of the boards which made the highway, and just 
at the end of the cattle guard, when struck and killed by the locomotive of 
a passenger train of the défendant going south. This crossing was half a 
mile or more south of Briggsdale station, on the Midland Division of the 
defendant's railway System. The view of this crossing was open and unob- 
structed, and the track stralght, from Briggsdale station going south. From 
Briggsdale station to the crossing is slightly up grade. The day was clear 
and the track dry. Tbe engineer on the locomotive says the child, when first 
eeen, was thought to be a Plymouth Rock chicken, being dressed, as the proof 
ail shows, in llght blue clothes. He says that when he first discovered that 
the object was a child he was 300 to 400 feet away, and said to the flreman, 
"My God, Dick, there is a child on the track!" and at once applied the emer- 
gency brake, and used ail means to stop the train, reversing, as he thinks, 
the engine. The fireman (Johnson) agrées in the main with the engineer in 
his iestimony, and says positively the engine was reversed, but says that 
when the engineer told him there was a child on the track they were two, 
and it may hâve been three, hundred yards from the child, so far as he can 
remember. Locomotive engineers were examined as experts, and gave opin- 
ions as to the distance required within which to stop a passenger train by 
application of ail avallable appliances under the circumstances attending the 
accident,— such as the rate of speed, length of train, grade and condition of 
track. The necessary distance, as estimated by the différent witnesses, varied 
from 350 to 1,000 feet. The court, in the charge to the jury, eliminated from 
the case and withdrew from the jury every question except the simple issue 
«f fact whether, after the engineer knew or suspected that the object on the 
track was a child, he used ordinary care and skill to avoid the accident. The 
exact language of the court was as foUows: "This case présents a very simple 
Issue. The flrst one is whether the engineer, after he saw the object on the 
track, and after he knew or suspected that that object was a child, used the 
•care and skill which an engineer of ordinary care and skill would hâve used 
to avold the accident. If he did, then the company is not liable; If he dld not, 
the Company Is liable. The only évidence on the subject shows that the child 
was sitting at the edge of the boards which make the highway, with its head 
down over the rail. It was not using the highway for the purpose of passing 
«r repassing. It was sitting there in a way in which It had no right to use 
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the hlghway. Therefore It hda not the rlghts of a traveler upon the hlghway, 
and the eompany was not bound,, -wlth respect to It, to usé care befôre Its 
agents shauld hâve discovered that It was à chlld upon tbe hlghway. The 
only Issue before you, therefore, Is whether, after the éngineer or flreman saw 
the object, and elther knew or suspected that it was a child, he used the care 
and sklll whlch an average englneer— an englneer of average skill and care— 
would haye used to prevent the accident. If he dld, the eompany Is not 
Uable; 1£ he dld not, the eompany is." The court denled a motion or request 
to direct a verdict In favor of défendant upon the whole of the évidence, re- 
fused certain spécial instructions requested by défendant, and error Is as- 
slgned to the action of the court In denylng the motion and spécial Instructions, 
as wèll as to the rnling In admittlng certain évidence over objection by de- 
fendant. 

J. N. Collins, for plaintiff in error. 
Thomas B, Minehan, for défendant in error. 

Before LUETON, Circuit Judge, and SEVERENS and CLAKK, 
District Judges. 

OLAEK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In considering the grounds relied on for reversai in this court, 
we shall examine the questions in the order in which they would 
arise in the progress of the trial, rather than according to impor- 
tance or the order in which, they were discussed at the bar. This 
brings us to the question made on the admission of certain évidence 
against exception by the défendant. William Bauer, the father of 
the deceased child, was permitted to testify that the track was 
straight, and the track and crossihg in plain view for about two 
miles going sOuth, or going from Columbus. There was objection 
to this at the trial, and also in the assignment of errors, although 
this is apparently not pressed or telied on in the brief, and the 
objection is clearly not well taken. It was obviously compétent to 
show by any witness acquainted with the situation that the track 
was straight, and the view of the crossing unobstructed, and for 
what distance'. Other witnesses had proved substantially the same 
facts without objection, except the distance was stated as not 
being quite so far in which the view was thus plain and open. 
Otlier évidence was admitted under exception, which présents a 
more serions question. Experiments had been made by witnesses 
after the accident and before the trial, by placing objects on the 
railroad track at the crossing where the child was, or was supposed 
to hâve been, and walking back upon the railroad track to ascertain 
by observation hcw far thèse objects could be seen. A black hat at 
one time, and a blue dress on a small bush at another, were the 
objects used for thèse tests or experiments. The bush was supposed 
to represent the height of the child^ and the dress the color of that 
on the child when killed. Not only the full substance of the évi- 
dence to the admission of which the error is alleged is in accordance 
with the raies of this court quoted in the assignment of errors, but 
the same, with the objection, is set ont literally as foUows: "Q. 
What object did you place there? (To which question the défend 
ant objeotëd. Objection overruled. Exception by défendant.)" 
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And the answer theret© as foUows: "A. We J?iid: a black :hfit on 
the Crossing, and went down bdow the statipn, and we could see it, 
and tell what it was." Also the following question asked the wit- 
ness William , Bauer, and the answers thereto: "Q. Did you try 
more than one object? You used a black hat. Did you try any- 
thing else? A. We used a dress there one morning, — one of his lit- 
tle blue dresses. Q. Was it the dress the child had on that morn- 
ing? A. Another one just like it. Q. How far could you see that 
dress? A. About three-quarters of a mile. Q. Did you hâve any 
difficulty in telling what it was? A. We could tell it was a dress, 
and the color of it. {ïo which évidence with référence to the ex- 
periments the défendant objected. Objection overruled. Excep- 
tion by défendant.)" Also the following question, asked the wit- 
ness Anton Hellenthal: "Q. W^hat did they place on the track to 
look at? (To which question the défendant objected. Objection 
overruled. Exception by défendant.) A. It was on the public road 
Crossing. Q. What did you place on the track, to go and look at, 
to see how far you could see it?" And the answer thereto, as fol- 
lows: "A. We had a dress just like the child had on. Q. How far 
could you see that dress? A. Why, we could see it — let me see — 
over half a mile. (To which question and answer the défendant 
objected. Objection overruled. Exception by défendant.)" Also the 
following question asked the witness Solomon S. Moore: "Q. Well, 
what did you observe about that?" And the answer thereto, as fol- 
lows: "A. We took a bush, — a small bush, — and put it on the 
Crossing, put a little garment on it, and then went back to the curve. 
(To which question and answer the défendant objected. Objection 
overruled. Exception by défendant.)" It will be seen that thèse ob- 
jections are gênerai, and no spécifie grounds for the objections are 
stated. The leamed circuit judge, in the charge, explained to the 
jury fully and clearly that this évidence was admitted for the sole 
purpose of enabling the jury to weigh the credibility of the en- 
gineer's statement that he did not suspect the présence of the child 
until too near to avoid the accident. The jury was told that, if the 
circumstances of thèse experiments were not sufHciently similar to 
those of an engineer in the cab above the track, and going at a rate 
of speed of 40 or 45 miles an hour, then they should be disregarded 
as évidence. The contention is that the question whether the condi- 
tions in the experiments were substantially or sufïiciently siinilar 
to those of the engineer was one going to the admissibility, and not 
to the eSect, of the évidence, and was, therefore, a preliminary 
question for the court, and not the jury. We do not flnd it neces- 
eary, however, to décide this question. We hâve remarked that the 
objection to the testimony was gênerai. It bas been decided again 
and again that an objection to évidence which does not speciflcally 
and distinctly indicate the gronnds upon which it is made is of no 
avail on writ of error. Mitchell v. Marker, 22 U. S. App. 325, 10 
C. C. A. 306, and 62 Fed. 139; Toplitz v. Hedden, 146 U. S. 252, 13 
fiup. et. 70; U. S. v, Shapleigh, 12 U. S. App. 26, 4 C. 0. A. 237, and 
64 Fed. 126. This assignment, for this reason, cannot be sustained. 
The question raised by the assignment of error on the court's 
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action in réfttsing to direct a verdict for défendant must now be 
ezamined. The contention is that the deceased child, being a tres- 
passer on the raiiroad track, and so treated in the court's instruc- 
tions to the jury, it would be necessary for plaintiff, in order to 
recover, to show that the killing was willful or intentional, while 
this «lement of willful injury is > neither alleged nor proved. It 
must be conceded that the case proceeded throughout upon the 
theory of négligence only, and not of willful wrong; and it is un- 
doubtedly the well-established général ru le that with respect ta 
trespassers upon its track the raiiroad company owes no duty ex- 
cept to do such trespassers no intentional wrong or injury. As was 
said by this court in Felton v. Aubrey, 43 U. S. App. 291, 20 G. 0. 
A. 441, and 74 Fed. 356: 

"The law Imposes no duty In respect to trespassers upon Its track, except 
that gênerai duty whlch every one owes to erery other person to do hlm no 
Intentional wrong or Injury. The llablUty of a rallway company to discharge 
this duty can only arlse when It becomes aware of the danger in which a 
trespasser stands. Eallroad Co. v. Cook, 31 V. S. App. 277, 13 0. O. A. 364, 
and 66 Fed. 115. The overwhelming weight of authority Is in accord with 
this rule, and no court has more clearly stated the principle than the suprême 
court of Kentucky. McDermott v. Raiiroad Ce, 93 Ky. 408, 20 S. W. 380; 
Hoskins v. Raiiroad Co., 30 S. W. 643; Brown's Adm'r v. Raiiroad Co., 97 Ky. 
228, 30 S. W. 639; Gherkins v. Raiiroad Co., 30 S. W. 651." 

There is, however, a qualification of this gênerai rule as thus 
stated, as fully established by décisions of the highest authority as 
the rule itself. This qualification is expressed in the proposition 
that, if it be shown that the défendant might, after becoming aware 
of plaintiff's négligence, by the exercise of reasonable care and pru- 
dence hâve avoided the efifect of the plaintiff's négligence or tres- 
pass, the défendant is liable for the injury. The qualification of 
the rule is thus stated in Eailway Co. v, Ives, 144 U. S. 429, 12 
Sup. et. 687: 

"Although the defendant's négligence may hâve been the primary cause of 
the injury complained of, yet an action for such injury cannot be malntained 
If the proximate and immédiate cause of the injury can be traced to the want 
of ordinary care and caution in the person injured, subject to this qualiflcation, 
which has grown up in récent years (hàvlng been first enunciated In Daviea 
V. Mann, 10 Mees. & W. 546): that the contributory négligence of the party 
Injured will not defeat the action If It be shown that the défendant might, by 
the exercise of reasonable care and prudence, hâve avoided the conséquences 
of the injured party's négligence." 

Among numerous décisions, both state and fédéral, supporting 
this qualification of the gênerai rule, we refer to the following: 
Patton V. Eailway Co., 89 Tenu. 370, 15 S. W. 919; Coasting Co. v. 
Toison, 139 U. S. 551, 11 Sup. Ct. 653; Raiiroad Co. v. Harmon's 
Adm'r, 147 U. S. 582, 13 Sup. Ct. 557; Eailway Co. v. Whitcomb, 31 
U. S. App. 380, 14 C. 0. A. 183, and 66 Fed. 915; Raiiroad Co. v. 
Eassen, 49 Ohio St. 230, 31 H. E. 282; Louisville & N. E. Co. v. East 
Tennessee, V. & G. Ey. Co., 22 U. S. App. 102, 9 C. 0. A. 314, and 
60 Fed. 993. Indeed, the principle of this qualification is now the 
accepted doctrine in the Engïish courts, including the house of 
lords, and in ail the courts of ail the states of the Union, so far 
«.s the cases presenting the question squarely hâve corne under our 
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examination. See 7 Am. & Eng. Enc. Law (2d Ed.) p. 387; 1 Shear. 
& R. Neg. (5th Ed.) § 99. 

In view of what bas been said, it is hardly necessary to add that 
the priuciple of this qualification is based upon tbe ground of négli- 
gence only, and the élément of intentional or willful wrong is net 
essential to render the principle applicable. That this is true is a 
proposition so clearly deducible from the cases i*eferred to as to 
admit of no question or discussion. We think this well-established 
qualification of the gênerai rule was applicable to the facts of this 
case. There was a conflict in the évidence, as we hâve seen, as to 
the distance in which a passenger train, under the circumstances 
of the one in question, might be stopped, and there was a similar 
conflict as to the distance at which the engineer flrst became aware 
that the object ahead was a child. In view of the extrême liraits 
of the distance in both respects, which appear in the évidence, we 
are of opinion that the court could not say, as a matter of law, that 
the jury might not justifiably conclude upon the whole of the proof 
that the engineer might, by the exercise of reasonable care and 
skill, hâve avoided the injury. We think the court properly sub- 
mitted that question to the jury upon the disputed facts of the case, 
and that there was no error in the court's refusai to withdraw the 
case from the jury. WTiite v. Van Horn, 159 U. S. 3, 15 Sup. Ct. 
1027; Eailroad Co. v. Mackey, 157 U. S. 72, 15 Sup. Ct. 491. 

The only remaining assignments of error relied on in argument 
are based upon the court's refusai to give certain spécial charges 
in relation to the measure of damages. The court's instruction to 
the jury upon this subject was as follows: 

"Now, what do I mean by pecuniary loss? I mean that you are to estimate, 
as far as you may, what, had the child lived, would those who sue hère, its 
parents and next of kiii, receive iu money from that child and its earnings. 
Therefore you are to estimate— First, how long It would hâve been liliely to 
llve; second, If It had lived, what would hâve been its earning capacity; third, 
assuming that it would hâve earned money, how much of that money would 
hâve corne to the relatives. And in that connection yoii ought to consider the 
fact that for a number of years, until it was 14 years of âge, there was no 
probability that U would earn anylhing, and there was every probabllity that 
It would be a burden upon the parents." 

In this instruction the jury's attention was correctly called to 
the proper éléments of damage, and the purpose of the spécial in- 
structions seems to hâve been to hâve the court apply the principles 
for the injury in a somewhat mathematical way, by stating an ac- 
count between the probable income from' service of the child and 
the expense of éducation and maintenance. The principles under 
which damages were to be assessed were correctly and explicitly 
given, and the détails of estimating the damages were within the 
province of the jury. The spécial instructions were not différent 
in substance or effect from the court's charge upon the same sub- 
ject, which was not excepted to, nor subject to légal objection. The 
only différence was in mode of statement and the extent to which 
détails were given. The law having been correctly stated in the 
gênerai instruction, the court was not required to repeat the same 
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stiateinént îid substàûce in a Spécial instruction. White v. Van 
Horn, 159 U. S. 3, 15 Sup. Ct. 1027; Coffln v. U. S., 162 U, S. 664, 
16 Sup. et. 943; Eaiiroad GO. v. Leak, 163 U. S. 280, 16 Sup. Ot 1020. 
Two other ôbjeetions are made in the assignments of error, but 
thèse are not discussed in the brief for plaintifl in error, and ap. 
parently not relied on. In view of* the- record, we think they are 
clearly not well taken, and do not reqiiire spécial considération. 
Judgment afiQrmed. 



TUTTLB V. CLAFLIN. 
In re LEE et al. 

(Circuit Court of Appeals, Second Circuit. June 24, 1898.) 
No. 119. 

1. Appeatj— 'Record— Motion to Strtkb Odt. 

Where several différent proceedings are pendlng below, arlslng In the 
same original suit, and an appeal Is talien from a decree rendered in one 
of them, matters embodied in tlie record which relate only to the other 
proceedings will be stricken out on motion. 

2. Same— PAiîTrBS. 

An apppal «innot be dismlssed on the ground that the appellants are 
not parties, -Riiere. thongh they are not parties to the record in technical 
form, they were niade parties by an order of the court below, bo as to be 
entitled to appeal from the decree. 
8. Same— Appealable Final Deckeb. 

A decree entered in a proeeeding by attorneys to enforce a lien for their 
fées, which adjudges that they are entitled to compensation to a deflnite 
amount and hâve a lien therefor on a fund in court, and directs payment 
thereof, is a final appealable decree, altbougb the residue of the fund may 
not hâve been finally disposed of. 
4. Attorneï and Client— Lien fok Compensatioîî— Authokitt to Rktain. 

Where an assignée for beneflt of creditors, who was engaged in prose- 
cuting a suit for infringement of a patent belonging to the estate, contract- 
ed w'ith a third person, who was suing the same party for infringement on 
another patent, to unité their Interests for their mutual beneflt, and author- 
Ized such third person to carry on or settle the litigatlon at hls own expense, 
and divide tlie net amount recovered equally between them, held, that the 
latter had authority to employ a solicitor and counsel, who should be en- 
titled to a lien for their fées on the fund recovered by their efforts. 80 Fed. 
9(54, afflrmed. 
B. Attorneys and Client — Contuact fou Compensation. 

Atter entry of a decree in a trial court for mereiy nominal damages, 
counsel for complaiuaut çntered into a coutract wlth him whereby counsel 
agreed to prosecute an appeal, and use ail reasonable efforts to secure a 
reversai, complainant agreeing to pay ail necessary disbursements, and to 
give counsel 20 per cent, of the gross amount of any: recovery whlch should 
be paid, after deducting the expenses and disbursements. A reversai of 
the decree was thereafter obtained with directions for a substantlal 
recovery, and thereupon the opposite party moved the court for a modifi- 
cation of the proposed mandate, which motion was suceessfully opposed 
by complalnant's counsel. Application was then made to the suprême court 
for a wrlt of certlorari, which motion was aiso suceessfully opposed by 
plaintiff's counsel. Bdd, that the contract for compensation covered, not 
mereiy the services rendered in procuring the reversâlj but also the sub- 
séquent services rendered In both courts. 1-, 
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A|)pi'al f !om the Circuit Court of the United States for the Southern 
Disitiict of New York. 

After tbe final deeree had been entered in the cause of Tuttle, Trustée, 
against Claflin, for the payment of $43,557.27 to the complainant, and before 
April 16, 1897, the Union Trust Company of New Haven, Comi., and other 
créditera bî the estate of the Elm City Company, brought a blll in equity in 
the circuit court for the Southern district of New Yorli to restrain George II. 
V/ooster, who, under three eontracts with Tuttle, trustée, was authorized to 
collect the judgment, and Mr. Millilien, his sollcitor, from collecting it, upon 
the ground tliat thèse eontracts were void; and praying, among other things, 
that the fund, when collected, should be transmitted to the probate court in 
New Ha\"en, and, in the alternative, that a master should be appointed by the 
circuit court to ascertain the amount of the sums, which should be immediately 
payable to Wooster, Milliken, and Lee & Lee, who were made défendants. 
A motion for a temporary iujunction restraining Wooster and MilJilîen from 
collecting the judgment was made returnable on April 16, 1897, at which time 
the circuit court preferred that the judgment should be paid iuto court, and 
deposited in the designated depository, than that It should remain unpaid 
during the pendency of this new litigation, and ordered that the défendants 
place in the depository of the court, on or before April 19, 1897, the amount 
of the judgment, which was done, and it was salisfied of record. The motion 
for preliminary injunction was withdrawn. On June 14, 1887, Benjamin F. 
I.ee and W. H. L. Lee, partners as Lee & Lee, brought their pétition in the 
matter of this fund, averring the facts in regard to their employment in the 
original suif, their services in the various proceedings and hearings before 
the circuit court, the master, the circuit court of appeals, and the suprême 
court; that they hâve a lien upon the deposited fund for the payment of 
their reasonable fées, which the complainant in the original suit was unable 
to pay; and averring the existence of the Union Trust Company litigation, the 
progress of which had become uncertain by the interposition of demurrers, 
and praying for an order directing payment of their fées, and a référence to a 
master to ascertain the amount which was due. In the Union Trust Co. Case 
an amended bill was filed on April 26, 1897, and additional parties were made. 
Upon an order upon the parties In Tuttle against Claflin and the parties in 
the Union Trust Company suit to show cause, an order was made, on Septem- 
ber 1, 1897, referring to a master to report in regard to the compensation of 
Lee & Lee, and W. T. B. Miililjen, the solieitor for the compljiinant in the 
Claflin Case. The report was made, exceptions were filed and were overruled, 
the report was conflrmed by the circuit court (86 Fed. 972), and an order, 
dated April 6, 1898, was made directing a payment from said fund of $11,- 
434.90 to Lee & Lee, and $3,500 to W. T. B. Millilcen, with interest from Feb- 
ruary 11, 189S, the date of the master's report. The Union Trust Company 
and others, known as the opposing creditors, appealed from this order. 

Edmund Wetmore and John K. Beach, for appellants. 
W. H. L. Lee and H. T. Kingsbury, for Lee & Lee. 
W. T. B. Milliken, pro se. 
Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Two preliminary motions by the ap- 
pellees are to be disposed of prior to a considération of the merits of 
the appeal. Since the entry of final judgment in the Claflin suit, 
there bave been three independent proceedings at the foot of the 
deeree: (1) The présent proceedings at the suit of Lee & Lee. 
(2) A proceeding upon the pétition of George H. Wooster for the 
repayment of his disbursements in the litigation. (3) A motion to 
substitute Charles H. Trowbridge, as trustée of the Elm City Com- 
pany, in the place of Tuttle, as complainant in the Claflin suit. 
This motion was denied. 
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There are in the transcript of record, from prînted pages 174 to 
178, inclusive, copies of a stipulation and of two orders of court, and 
the opinion of tlie court relative to the second and thîrd proceedings 
only. The présent motion is to strike from the record that part of 
it which is included in thèse pages, because they relate to différ- 
ent proceedings from the one in which this appeal is taken. The 
position of the appellees is well founded, the papers are not properly 
a part of the transcript of record, and the motion is granted, except 
as to the order upon the application of George H. Wooster. 

The second motion is to dismiss the appeal because the order was 
not appealable, and because the appellants are not parties to this 
cause or proceeding. The history of the application of the appellees, 
which has been heretofore given, shows that, while they are not 
parties in technical form, they were in fact made parties by the 
order of the circuit court, and are properly appellants. That the 
order of the circuit court of April 6, 1898, was a final decree from 
which an appeal could be taken, was decided in Trustées v. Green- 
ough, 105 U. S. 527. The order, like those in that case, was "a final 
détermination of the particular matter arising upon the complain- 
ant's pétition for allowance." The motion is denied. 

It appears from the master's report that the patent in the Claflin 
Case was owned by the Elm City Company, an insolvent corporation, 
which made, in 1876, an assignment of its assets to Tuttle, as trustée 
for its creditors. The suit was commenced on August 1, 1878. In 
June, 1883, Tuttle, as trustée, and George H. Wooster, who was the 
owner of patents known as the "Pipo Patents," and upon which he 
had also a suit âgainst H. B. Claflin & Co., agreed that each would 
push, at his own expense, the suits to a final détermination, and 
divide the gross proceeds equally. In 1888 another agreement be- 
tween the same parties was made, by which Tuttle, as trustée, made 
Wooster bis attorney to prosecute the suits, with full power to settle 
and compromise them and to employ counsel. In the same year 
another agreement was made, by which Wooster agreed to hold Tut- 
tle, as trustée, harmless from ail costs and expenses arising out of 
said suits, but Wooster was to be reimbursed out of the gross pro- 
ceeds, and before the division thereof, his expenses and those which 
he might become liable to pay. The poverty of the Elm City Com- 
pany's estate induced Tuttle to make thèse agreements. In 1890, 
Wooster retained B. F. Lee, Esq., and he had also retained W. T. B. 
Milliken, Esq. Mr. Lee was the active patent lawyer in the case. 
Wooster paid the expenses incidental to the suit, amounting, as he 
says, to |o,438.31. Tuttle paid nothing and took no part in the liti- 
gation, except to tell Milliken that he had no funds and no coUectible 
assets, and that Milliken must look for his compensation alone to 
the funds which might be recovered. 

The appellants insist that the contracta made by Tuttle as trustée 
were improvident and ultra vires, and that the entire fund should be 
sent to the probate court at New Haven, which has charge of the 
settlement of the estate of the Elm City Company, and which should 
make the proper allowances, if any, for services. Inasmuch as 
Wooster was fully clothed with the apparent power to employ counsel, 
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as the trustée took no part in the litigation, paid and proposed to 
pay nothing, and relieved the estate from ail liability in case of non- 
success, and as the fund was obtained by the disbursements of Woos- 
ter and the services of those whom he employed, they hâve an équita- 
ble lien upon it, and the circuit court, which properly .has control of 
the fund, should adjust the amount of the liens for thèse services be- 
fore transmitting it to another jurisdiction. Trustées v. Greenough, 
105 U. S. 527; Kailroad Ce. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387. 

The master ruade a careful report, which considered the value of 
the services of Messrs. Lee & Lee, based upon a quantum meruit, 
and found that they were reasonably worth the sum of $13,000, from 
which should be deducted |1,850, a sum already paid by Wooster, 
leaving a balance due of |11,150, to which should be added $284.90 
for disbursements which they made. The contest before the master 
was between Lee & Lee and the opposing creditors, so called. After 
the payment of $1,850 had been made, and after a decree in the 
Claflin Case for six cents damages and such an apportionment of 
costs that a balance would be in favor of the défendants, and after 
an appeal had been taken, B. F. Lee and Wooster entered into an 
agreement, dated December 29, 1894. The important part of the 
agreement, after a récital of the condition of the suit, is as follows: 
Lee agreed to act as counsel for Wooster in the prosecution of said 
appeal, and to use ail reasonable and proper efforts to secure a 
reversai of said final decree. Wooster agreed to pay ail disburse- 
ments connected with said suit and with said appeal that had already 
been made or incurred, or that might thereafter be incurred, other 
than fées of solicitor and of counsel, and agreed that Lee should re- 
ceive 20 per cent, of the gross amount of any recovery which should 
be paid in said suit, after deducting from said total recovery and 
payment ail expenses and disbursements of litigating said suit there- 
tofore, or which might thereafter be expended or incurred, apart from 
such 20 per cent. 

The value of the whole services, estimated upon a quantum meruit, 
would probably exceed the 20 per cent, mentioned in this contract. 
The proper construction of the contract is therefore an important 
question. Was it conflned in point of time to the date of the opin- 
ion of the flrst appellate court, or did it include ail services before 
that court, and exclude any possible services before the suprême 
court? After the décision of the court of appeals, the défendants 
made a motion to modify the proposed order for a mandate so that 
the case should be sent back to the master for further évidence. This 
motion was based upon affldavits which were intended to show 
that a différent state of facts could be proved before the master. 
Another motion was made upon the ground that Tuttle, as trustée, 
had no title to the patent in suit. After the déniai of thèse motions, 
the défendants applied to the suprême court for a writ of certiorari, 
which was opposed by a brief and an oral statement, and was de- 
nied, so that a large amount of work was performed after the opin- 
ion of the court of appeals was flled. 

We think that this contract should not be construed as limited in 
point of time to that date, or to a mandate which might forthwitb 
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foUow the opinion, but it inclujded whatever contesta and arguments 
should take place in the appellate court. It was to be expected 
that BOme motion would be made by the défendant in case of non- 
success, and tlie contract looked to a compensation based upon a per- 
manent revers^,! of tlie decree of , tbe circuit court, for tlie new agree- 
ment would bave been an inadéquate benejlt to Wooster if a new 
compensation upon the basis of ;^ quantum meruit was to commence 
after a successful argument in the court of appeals. We think that 
the contract meant to include services necessary to render a reversai 
valuable and remunerative, and to cover those rendered in opposing 
a writ of certiorari. Mr. Lee entered into a contract for services 
for a compensation based upon the successful attempt to reverse the 
decree, which meant to keep it reversed, so as to sçcure a f und out 
of which he could be paid, and a défense against the application for 
a writ of certiorari is one of the not unusual inciden,ts to success 
in the flrst appellate court. The compensation to Leg & Lee must, 
therefore, be governed by the contract, and should be estimated as 
foUows: The amount o| interest paid by the depositary, being at 
the rate of li per cent, per annum, is to be added to the amount of 
the judgment, from which should be deducted Wooster's claim of 
$5,438.31, and Lee & Lee's disbursements of |284.90, and the amount 
of 20 per cent, upon the balance, plus $284.90, with interest from Feb- 
ruary 11, 1898, the date of the master's report, upon the amount of 
the f und not heretof ore paid to Lee & Lee, should be ordered paid by 
the clerk of the court to them. If a payment bas been made from 
the fund to Lee & Lee under the order of April 6, 1898, such amount 
will be regarded as part payment of the sum named in the decree. 
We do not include Milliken's solicitor's fées in the disbursements to be 
deducted from the Judgment, because the contract provided that thèse 
fées were not to be paid by Woqster, and the expenses which were 
to be thereaf ter deducted were those which he had paid or was there- 
after to pay. 

In regard to Mr. Milliken's fées of $3,500, there was no testimony 
before the master which characterized this sum as an unreasonable 
amount. The master bas found it to be reasonable, and, without 
testimony or further knowledge upon the subject, we cannot pro- 
nounce it excessive. The order in regard to hîs fées is aiHrmed. 

The order in regard to the amount to be paid Lee & Lee is inodi- 
fled as hereinbefore specified, and the cause is remitted to the circuit 
court, with directions to enter a modifled decree in accordance witli 
the directions contained in this opinion. The appellants and the 
appellees will each pay their own costs in this court The appel- 
lants will pay one-half the cost of printing the record, and Lee Se Lee 
•and Milliken will each pay one-quarter of said cost. 
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SELS V. GREENB et al. 

(Circuit Court, N. D. Californla. July 6, 1698.) 

No. 12,224. 

Actions oi* Tort— Joindkr of Dépendants— AmbndmeNt. 

In an action agalnst a certain Individual and other parties, Includlng a 
réclamation district, an allégation that défendants entered upon plaintiff's 
lands agalnst his will, etc., and excavatea a ditch, shows tliat the grava- 
men of tHe action is a joint tort; and as an action may be maintained 
agalnst one or ail of the joint tort feasors, or as many of them as plaintifC 
choôsës, an amendment to the complaint, omitting the réclamation district 
as a défendant, does not change the cause of action. 

This was an action at law to recover damages, and was brought 
by P. J. Van Loben Sels against Lester D. Greene and others, in- 
cluding réclamation district No. 551. The case was heard on mo- 
tion to strike from the flles the amended complaint, and also on a 
demurrer to the amended complaint. 

Olney & Olney, for plaintiff. 

W. A. Gett, Jr., and Elwood Bruner, for défendants. 

MOEROW, Circuit Judge. This is an action for damages in the 
sum of $50,000, claimed to bave been caused by the défendants en- 
tering upon the plaintifiE's lands, and excavating and maintaining 
ditches tilereon, whereby the plaintifE's lands were flooded. A de- 
murrer was interposed to the original complaint, which was sus- 
tained on the ground that réclamation district No. 551, one of the 
défendants, was not liable to actions for damages, under the laws 
of the state of California; being a "public agency" discharging pub- 
lic functions in the réclamation of swamp and overflowed lands. 
See opinion of the court, 81 Fed. 555. The plaintiff has amended his 
complaint by omitting réclamation district No. 551 as a défendant, 
and by omitting, also, Sol Eunyon, one of the original défendants, 
— ^it appearing that he had died since the institution of the action, 
— and substituting his executors as défendants in his stead and 
place. Some other amendments were made, which are unimportant, 
and need not hère be considered. 

A motion is now made by the présent défendants to strike the 
amended complaint from the files of the court, and a demurrer has 
also been interposed. It is contended that the plaintiff, in omitting 
the réclamation district from the amended complaint, has introduced 
a new cause of action. The gravamen of the action, from the allé- 
gations both of the original and the amended complaint, is that the 
défendants hâve committed a tort on the plaintifl's property. It is 
averred in the amended complaint that "in the years 1894 and 1895 
Sol Eunyon, now deceased, and the défendants other than Sol Eun- 
yon'B executors, entered upon the lands of plaintiff, against his will 
and in défiance of his protest, and excavated, and hâve ever since 
maintained, a large ditch or canal,^' etc. Other allégations of a 
similar purport foUow. From thèse the déduction is unavoidable 
that the gravamen of the action is a joint tort; that is to say, that 
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there was a communîty of design and action between the défend- 
ants in entering upon the plaintiS's lands, and excavating and main- 
taining a large ditch or canal, as well as other ditches or canals. 
What part each of the défendants sued took in the trespass, is not 
specifically stated. But, to render parties jointly liable on tort, it 
is not necessary that they should ail unité in committing it. How- 
ever, there must be some unity between the tort feasors in the com- 
mission of the tort; and such untty must be actual, and not casual. 
Hulsman v. Todd, 96 Cal. 228, 31 Pac. 39. See, also, Tompkins v. 
Eailroad Co., 66 Cal. 164, 4 Pac. 1165; Learned v. Castle, 78 Cal. 
460, 18 Pac. 872, and 21 Pac. 11; Miller v. Ditch Co., 87 Cal. 430, 
25 Pac. 550; Dawson v. Schloss, 93 Cal. 198, 29 Pac. 31; Cooley, Torts 
(2d Ed.) p. 153, and cases there collated. If it be a joint tort, it is 
well settled that the plaintiff may sue ail of the joint tort feasors, 
or some of them, or one or each of them, as he may see fit. See 
cases cited supra. Of course, there is the limitation that he can 
obtain but one satisfaction of judgment as against ail of the joint 
tort feasors. Therefore the objection urged by the défendants, that 
the plaintiff, by omitting the réclamation district, bas, in effect, in- 
troduced a new cause of action, is devoid of merit. Particularly is 
this 80 in view of the fact that the réclamation district was dropped 
from the case, and omitted in the amended complaint, because of 
the décision of this court that it was not liable to an action for dam- 
ages under the laws of this state as they now stand. Furthermore 
the practice of adding or striking out the name of a party by ameud- 
ment is permitted by the Code of Civil Procédure of this state. Sec- 
tion 473 of that Code provides that "the court may, in furtherance 
of justice, and on such terms as may be proper, allow, a party to 
amend any pleading or proceeding by adding or striking out the 
name Of any party." To deny the plaintiff the right of dropping the 
réclamation district from the case would eertainly not be in further- 
ance of justice; for, this court having held that the réclamation dis- 
trict could not be sued for damages, unless the plaintiff is permitted, 
by an amended complaint, to omit the réclamation district as a de- 
fendant, and sue the remaining défendants, he would obviously be 
unable to sue the other défendants except by bringing separate ac- 
tions. This he eertainly is not required to do. 

Some further technical objections are raised by the défendants' 
counsel, to the effect that the absence from the case of the réclama- 
tion district créâtes a misjoinder of parties, and that the complaint, 
as amended, indicates that the défendants, if liable at ail, are 
responsible for separate torts committed by each, and that, there 
fore, they should be sued separately. But thèse objections are cov- 
ered substantially by the view I take of the allégations of the amend- 
ed complaint, viz. that it states the commission of a- joint tort. This 
view is fatal to the objections raised of misjoinder, and that the dé- 
fendants should be sued separately. It is unnecessary to elaborate 
further on the objections raised. The motion to strike out will be 
denied, and the demurrer overruled. 
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SELS T. GREENH et al 

(Circuit Court, N. D. Californla. July 5, 1898.) 

No. 12,226. 

Réclamation Districts— Liabilitt to Suit. 

A district organlzed under Pol. Code Cal. S§ 3440-3491, for the réclama- 
tion of swamp and overflowed lands, being a publie agency, Is not liable 
to be sued at law or In equlty for négligence or for a nuisance. Sels v. 
Greene, 81 Ped. 555, followed. It seems, however, that the trustées, un- 
der whose control and supervision the district is, may be enjolned If they 
act without authority. or wUlfully or maliciously. 

This was a bill in equity by P. J. Van Loben Sels against Lester D, 
Greene and others to abate a nuisance. The cause was heard on de- 
murrer to the amended and supplemental bill. 

Olney & Olney, for complainant. 

W. A. Gett, Jr., and Elwood Bruner, for défendants. 

MOEROW, Circuit Judge. This is a demurrer to the amended and 
supplemental bill. A demurrer to the original bill was sustained by 
this court on June 7, 1897. For opinion, see 81 Fed. 555. The case 
at bar is a companion case to No. 12,225, also a suit in equity, and 
to case No. 12,224, 88 Fed. 127, an action at law. The three cases ail 
relate to the same subject in controversy. The two suits in equity 
are brought by the complainant to abate a nuisance alleged to hâve 
been caused by the défendants, including réclamation district No. 
551, in excavating and maintaining certain ditches on complainant's 
lands, whereby they were flooded and damaged. The action at law 
is brought to recover damages claimed to hâve been caused by 
the défendants in entering on complainant's lands, and excavating 
and maintaining ditches thereon. The demurrer interposed to the 
amended complaint in the action at law I hâve considered separately 
in an opinion handed down to-day. 88 Fed. 127. 

The question raised upon the demurrer to the amended and supple- 
mental biU in this and the other suit (No. 12,225) in equity présents 
the same question which was argued on the demurrer to the original 
bills in both cases; and that is whether réclamation district No. 551, 
organized under the provisions of the Political Code of the State of 
California (sections 3440-3491, inclusive) for the purpose of reclaim- 
ing swamp and overflowed lands, can be sued. It was held by me that 
a réclamation district could not be sued, either at law or in equity. 
See opinion, 81 Fed. 555. The arguments ably presented on both 
sides upon the présent demurrer do not change the opinion held and 
expressed by me on the demurrer to the original bill. Réclamation 
districts organized under the provisions of the Political Code of Cali 
fornia (sections 3440-3491, inclusive), while performing, in a sensé, 
public functions, in the réclamation of swamp and overflowed lands, 
are not public municipal corporations. It may even be doubted 
whether they may be termed, with absolute accuracy, "quasi publio 
corporations." They appear to be more properly designated as "pub- 
lio agencies" for certain particular purposes, to wit, réclamation of 
88F.-9 



180 88 FEDERAL REPORTER. 

swamp and overflowed lands. . The nature and functions of réclama- 
tion districts organized uriâé^ tiie' provisions of tlie Political Code of 
this State hâve been caïefully coûsidered by the suprême court of the 
^ate in People v. Réclamation pist,No. 551, 117 Cal. 114, 48 Pac. 1016 
(the same district proceeded against in the case at bar), and in Hens- 
ley V. Réclamation Dist., 53 Pac. 401. In the case lasf) cited it was 
said:" " ,,,,,,' ;'"■'' 

"They [réclamation districts] httve beeti called 'quasi public; corporations.' 
They are at leàst- 'public agencies.' [Olfing People v. Eeclamatlon Dist. No. 
551, 117 Cal. 114, 48 Pac. 1016.] But, If considered corporations, they bave 
only such powers and bave only such liabilities as are prescribed by tlie law 
whlch créâtes tbem. They are net corporations organized under the pro- 
visions o( the Civil Code. Thelr characters are determined :by the provisions 
of the Political Code, f rom whlch tlfey dérive whatever légal existence they 
hâve. The law vrhich créâtes them does Dot anywhere provide tbat they 
may be sued, and they can sue only' for one purpose; that is, to collect as- 
sessments. There Is no provision for perpétuai succession,: and tbere are 
only two or three usual powers of q, corporation granted them. Xf a judg- 
ment against a district could be enforced at ail, It could be enforced only as 
against indivldual owners of land In the district, many of whom are brouglit 
Into the district against thelr will; for a district may be formed upon péti- 
tion of one-half of the landholders wlthln it. The district has no iproperty out 
of which a judgment could be satisfled. It is, in Its essential character, a 
mère agency." 

The point is, however, made, that unless the réclamation district 
can be enjoined, the complainant will be without remedy to abate the 
alleged nuisance. The ansv^er to this is that, while the district itself 
may not be enjoined, the trustées, under whose control and super- 
vision the district is, may be enjoined, provided that they hâve acted 
without authority, or willfully and maliciously. No reason occurs to 
me why the trustées cannot be enjoined, if a proper case be made out 
against them. They are the représentatives of the district, — the 
public agents, so to speak, under whose authority and supervision 
the work of réclamation is carried on after the district is organized. 
It is signiflcant, in this connection, that section 3490 of the Political 
Code, providing for the bringing of suits against any person who shall 
injure any levée or other work of réclamation in any district, spécifies 
that the suit shall be brought in the name of the trustées of the dis- 
trict, or, if there be no trustées, then in the name of any landowner 
in the district. It will be observed that it is not provided that the 
suit should be brought by the district itself. The demurrer to the 
amended and supplemental bill will be sustained, and it is so ordered. 



SANDS y. D. s. GRBBLEY & CO. 

(Circuit Court of Àppeals, Second Circuit June 24, 1898.) 

-No. 120. 

PoBiuaK Reckivbrs— CoMiTT— RiOHTs OF LOCAL AND FoRBiG'fr Creditoks. 

\ ■ When a foreign reoeiver Is obligea to invoke the àld of the court of an- 

other State in a^sertlng hls title to assets wlthin its jurisdiction, such court 

will not, In the exercise of cornlty, recognlze bis title to the préjudice of 

' the cltlzenBof Its oWn statê, who hâve fairly acqtiirfed title to the assets, 
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elther by purchase, attachment, or other légal process, or whose claims 
are entitled to priority as équitable liens. But the court will make no dis- 
tinction between foreign and domestic ereditors when their claims are of 
equal Talidity, and It resta In tbe court's discrétion whether the asseta 
within Its jurisdiction shall be distributed under Its own direction or sliall 
be transmltted to the primary recciver. 

Appeal from the Circuit Cîourt of the United States for the South- 
ern District of New York. 

P. G. Dow, for receiver. 

H. B. Twombly, for appellant. 

E. C. Perkins, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. E. S. Greeley & Co., a corporation or- 
ganized under the laws of the state of Connecticut, became insolvent, 
and on the 6th day of October, 1896, receivers of ail its property and 
assets were appointed by the decree of one of the courts of that state, 
with authority to collect and possess themselves of ail the property 
of the corporation and ail the usual powers of receivers of insolvent 
corporations. The corporation had a place of business in the city 
of New York, transacted its principal business there, and substan- 
tially ail of its assets consisted of property there. Upon a bill flled 
in the circuit court of the United States for the Southern district of 
New York, alleging the insolvency of the corporation, the existence 
of assets within the jurisdiction of the court, and the appointaient of 
receivers by the Connecticut court, and praying that receivers be ap- 
pointed of such assets, ancillary to the Connecticut receivers, the 
circuit court of the United States for the Southern district of New 
York by its decree appointed as ancillary receivers the same persons 
who had been appointed by the Connecticut court, and enjoined ail 
persons from interfering with the assets, for the collection of debts 
or otherwise. By an interlocutory order in the cause, the ancillary 
receivers were directed to advertise for claims of the résident ered- 
itors of the corporation, and, after collecting the assets, to dispose 
of them as the court should instruct; and the question of the dis- 
posai of any surplus remaining after payment of ail résident ereditors 
was reserved by the court. Various résident ereditors proved claims 
against the corporation for debts contracted by it at the city of 
New York, among them the New York Insulated Wire Company. 
The New York Insulated Wire Company has appealed from an order 
made in the cause, transferring the fund in the hands of the ancillary 
receivers to the Connecticut receivers, and adjudging that such fund 
should not be appropriated to the résident ereditors before turning 
over the surplus to the Connecticut receivers. 

The appeal is based upon the contention that the Connecticut re- 
ceivers hâve no title or power to collect the assets of the corporation 
outside of that state, and that in the state of New York the assets 
are primarily subject to the claims of its citizens, and will not be 
surrendered until they are satisfled. There are expressions in the 
text-books which sanction this contention. Thus, it is stated in 
Beach on Eeceivers (section 254) that "a foreign ^-eceiver will not be 
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pçrqij.tteâ, as against the claims of creditors résident in another state, 
to remoye from that state the assets of the debtor, it being the policy 
of every sovereignty to retain in its own hands the property of the 
debtor ùntil the claims of its citizens hâve been satisfled." 

Similar expressions may be found in some of the opinions of the 
courts, but an examination of the adjudications will show that the 
broad proposition has never been ruled, and what has been actually 
decided is that, when a foreign receiver is obliged to invoke the aid 
of the court of another state in asserting his title to assets within 
its jurisdiction, such court will not, in the exercise of comity, rec- 
ognize his title to the préjudice of the citizens of its own state, who 
hâve fairly acquired title to the assets, either by purchase, attach- 
ment, or other légal process, or whose claims are entitled to priority 
as équitable liens. Patterson v. Lynde, 112 111. 207; Hoyt v. Thomp- 
son's Ex'r, 19 N. Y. 207; Willitts v. Waite, 25 N. Y. 577; In re 
Waite, 99 N. Y. 433, 12 N. E. 440; Kidder v. Tufts, 48 N, H. 121; 
Paine v. Lester, 44 Conn. 196; Fawcett v. Suprême Council, 29 Atl. 
614; Eddy v. Winchester, 60 N. H. 63; Askew v. Bank, 83 Mo. 366; 
Pinckney v. Lanaham, 62 Md. 447; Insurance Co. v. Wright, 55 Vt. 
526; Baldwin v. Hosmer (Mich.) 59 N. W. 432; Hunt v. Insurance 
Co., 55 Me. 290; Taylor v. Insurance Co., 96 Mass. 333; Bagby v. Rail- 
road, 86 Fa. St. 291. 

A receiver appointed in one state for an insolvent corporation 
has no title as such to property located in another state, and not 
actually in his possession. Whart. Confl. Laws, § 390. This is be- 
cause he is appointed by a court which dérives its jurisdiction from 
state laws which hâve ex proprio vigore no extraterritorial force, and 
the effect of which in other states dépends wholly on the comity of 
the state in which their application is invoked. But by the comity 
extended by the several states of the Union to one another, not only 
from motives of respect but from considérations of mutual conven- 
ience, the right bf a receiver to possess himself of assets located in 
a state other thân that of his appointment is everywhere recognized 
and enforced, siibject to the qualification mentioned. When prop- 
erty in another state has actually been reduced to his possession, he 
can stand upon his possessory title, and défend his rights against 
ail others who cannot prove a better title. It is only when he is 
compelled to resort to the courts to obtain possession of assets that 
he must rely upon that principle of comity upon which alone his title 
rests. 

When the administration extends over assets located in several ju- 
risdictions, it is often convenient to apply, in advance, for the as- 
sistance of the différent courts; hence the practice has become com- 
mon of applying for auxiliary or ancillary appointments. When such 
an application is made, the court to which it is addressed exercises 
its own original jurisdiction. The decree in the court of the dom- 
icile of the corporation is évidence in every other state that the cor- 
poration is insolvent, and that a proper case exists in that state for 
the appointment of a receiver, and it is to be respected accordingly, 
in obédience to the constitutional provision whereby full faith and 
crédit is to be given in each state to the records and judicial pro- 
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ceedings of everj other state of the Union. But it is for the court 
to which the application is made to décide what remedy it sliould 
extend in the particular case, and whether the proper administra- 
tion of the assets requires the appointment of a receiver. Ordinarily, 
in comity to the proceeding of another court of co-ordinate jurisdic- 
tion, it will appoint an ancillary receiver, and assume administration 
in aid of the primary receiver. Trust Go. v. Miller, 33 N. J. Eq. 155. 
When it appoints a receiver, the oiHcer becomes its offlcer, and is 
completely amenable to its control, and it matters not whether he 
is called an ancillary receiver or merely a receiver. His title to the 
assets within the jurisdiction is derived from its decree, and does 
not dépend upon comity. The assets are in its custody, and are to 
be disposed of as equity and the orderly administration of justice 
require. Its judgments and decrees in respect to thèse assets must be 
accepted as conclu si ve by ail other courts. "Where a receiver, ad- 
ministrator, or other custodian of an estate is appointed by the courts 
of one state, the courts of that state reserve to themselves full and 
exclusive jurisdiction over the assets of the estate, within the lim- 
its of the state." Keynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 
773. It rests in the discrétion of the court appointing the receiver 
whether the assets within its jurisdiction shall be distributed under 
its own direction or shall be transmitted to the primary receiver. 
U. S. V. Coxe, 18 How. 105. It is eminently proper that claimants 
residing within its jurisdiction should be relieved from the expense 
and inconvenience of proving their claims in other jurisdictions, and 
that provision should be made for securing to them equality of dis- 
tribution in respect to the whole assets of the corporation; but there 
is no hard and fast rule to control the discrétion of the court in mak- 
ing such distribution of the assets as shall be just to ail creditors, 
and ultimately effect a ratable distribution of ail the property of 
the corporation. Buswell v. Suprême Sitting (Mass.) 36 N. E. 1065; 
Baldwin v. Hosmer (Mich.) 59 N. W. 432. 

Courts of justice make no distinction between foreign and domestic 
creditors when their claims are of equal validity. After the appoint- 
ment of the ancillary receivers, ail the creditors of the insolvent cor- 
poration who had not acquired some priority of lien upon its assets 
were upon an equal footing. None had previously acquired any, and, 
under the remédies given by the laws of the state, the domestic cred 
itors could not hâve secured priority upon the assets in that state 
over the foreign creditors. Bank v. Lacombe, 84 N. Y. .367. 

The orders which hâve been appealed from were a proper exercise 
of judicial discrétion. If they had directed the appropriation of the 
fund to satisfy the debts of résident creditors, excluding foreign cred- 
itors except as to the surplus, the rule that equality among creditors 
is equity would hâve been ignored. 

The orders are afBrmed. 
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VIRGINIA, T. & C. STEEL & lEON CÔ. v. BRISTOL LÀND 00. 

(Circuit Court, W. D. Virginia. January T, 1898.) 

1. Rkoeitbbb— Pbotkotion op Pbopertt— Pbocbdurhi. 

Proceedlngs by a rècelver to obtaln an Injunction for the protection ot 
property In hls custody may be Instltuted by pétition in the recelversbip 
suit. 

a Samb— Taxation. 

Property constructlvely In the custody of the court through its rècelver 
is not subject to sale for délinquant taxes. 
& Samb— Fedbbal Jurisdiction— State as Pabtt. 

A sale of property in the custody of a rècelver for taxes is vold, and, 
even though the state buys the property In at such sale, It acquires no 
title; bence a proceedlng to enjoin Interférence wlth the property by pen- 
sons who hâve attempted to redeem It from the state is not open to the 
objection of belng a suit agalnst the state. 

J. B. Bichmond, for petitioner. 

Fulkerson, Page & Hurt and H. W. Sutherland, for respond- 
ent. 

PAUL, District Judge. In this cause the receiver, John C. 

Haskell, appointed by a decree entered on the day of Au- 

gust, 1892, flled a pétition praying for an injunction against J. L. 
C. Smith, late treasurer of the city of Bristol, Va., John D. Thomas, 
H. E. Graves, and Charles Burson. The pétition, after reciting 
the appointment of a receiver, states that the bulk of the assets 
coming into the hands of the receiver consists of a number of town 
lots situate in the city of Bristol, and of a number of purchase- 
money notes secured by vendor's liens on other town lots in the 
city of Bristol, vs-hich had theretofore been sold by said Bristol Land 
Company to varions persons for part cash and part on crédit; that 
there were no funds belonging to said company when the receiver 
was appointed, nor hâve any come into his hands, out of which to 
pay current expenses of the property, taxes on the same, and other 
charges of the receivership. It f urther states : 

"That a number of the aforesald town or city lots, some ot which are 
owned by said company and some on which there are liens as aforesald, 
hâve been returned delinquent for unpald taxes, and your petitioner has not 
pald thèse taxes, partly because he Is advlsed that there is a question about 
the regularlty of thelr assessment, but prlnclpally because he has had no 
funds wlth which to meet them. Your petitioner further représenta that 
varlous Indlvlduals, partlcularly John D. Thomas, H. E. Graves, Charles 
Burson, and others, claimlng to proceed under certain statute laws of the 
state of Virginia, are attemptlng to defeat the possession, title, and ownership 
of your receiver In and to said lots by flling applications wlth the clerli of 
the corporation court of the city of Bristol, asklng to be allcfwed to redeem 
said lots from the taxes aforesald, and seeklng thereby to acquire title and 
possession to said lots. The proceedlngs undèr which sâld parties are now 
maklng thèse attempts. are the delinquent tax returns made by one J. L. C. 
Smith, former treasurer of said city, and certain attempted sales made by 
him to the audltor of the state of Virginia. Your petitioner is Informed, 
believes, and charges that the said parties hâve taken said proceedlngs and 
hâve done the acts aforesald wlth full knowledge of the said receivership. 
Your petitioner avers that if thèse parties are allowed to defeat hls title to 
said lots that the assets of the Bristol Land Company will be practically de- 
stroyed. Your petitioner is advised that any lien of the state of Virginia 
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will be amply protected by this court and provided for in tlie final distribu- 
tion of the assets, but that during the receivershlp your petttloner's tiUe and 
possession will be protected." 

The prayer of the jpetition is that said John D. Thomas, H. E. 
(îraves, Charles Burson, and J. L. C. Smith, former treasurer, and 
ail other persons, "be inhibited and enjoined from doing any such 
acts as are referred to in this pétition, or in any manner interfer- 
ing with any of the property or assets of the receiver of the Bristol 
Land Company; and that a rule be issued against said parties" 
requiring them "to show cause, if any they can, why ail their afore- 
said acts and proceedings relative to the sale or purchase of any 
of the land s of the Bristol Land Company for alleged taxes shall 
not be annulled, why they shall not be permanently enjoined from 
any further acts therein, and why the said John D. Thomas, H. E. 
Graves, and Charles Bnrson shall not be dealt with for their con- 
tempt of this court." 

A temporary injunction was awarded against the défendants, 
and a rule requiring them to show cause why the injunction should 
not be made perpétuai, and why they should not be fined and at- 
tached for interfering with property in the hands of the receiver. 

The défendant J. D. Thomas files a demurrer to the pétition. 
The substance of the grounds assigned in the demurrer is: 

"(1) That the plalntiff Is not entitled to proceed by pétition upon the mat- 
ters set forth, and is not entitled to bring the défendant Into the said cause 
In whieh said pétition Is filed for the purpose of litigating the matters se) 
forth in said pétition, but that the plaintiff's proceedings, if he is entltleé 
to proceed as to the matters set forth in said pétition, Is by a bill in equity. 
(2) That the commonwealth of Virginia is the owner of the lands mentloned 
In the pétition, and therefore interested In the subject, and, Jnasmuch as it 
cannot be made a party défendant in such cause without Its consent, this 
court is without Jurisdiction." 

To the rule awarded on the pétition the défendants Smith, Thom- 
as, and Graves file their separate answers. 
The défendant J. L. C. Smith in his answer says: 

"This respondent was the treasurer of the clty of Bristol, but his term of 
office as such terminated on the 30th day of June, 1896, and since that tlme 
this respondent has not acted as treasurer; that ail acts done by him in the 
promises were done offlcially as such treasurer; that he has no interest what- 
ever in the snbject-matter of said rule, or in the pétition upon whicb said 
rule was issued. (2) That during the time respondent was treasurer of the 
said City of Bristol he, under and pursuant to the statutes in such cases 
made and provided, made sale of certain lots of land standing in the name 

of the Bristol Land Company, on the day of December, 1803, and on 

the day of December, 1894. Such sales were made under and pursu- 
ant to the laws of the state of Virginia providing for the sale of lands re- 
turned as delinquent for the nonpayment of taxes, and the sales made by 
respondent were made after such advertlsement as Is required by the stat- 
ute, and otherwise in conformity to the statutes relatlng to the sale of de- 
linquent lands. (3) That the lands of the said Bristol Land Company so 
sold by respondent were purchased in the name of the auditor of public ac- 
counts, for the benefit of the commonwealth of Virginia and the city of Bris- 
tol, and report of said sales made as required by law." 

The separate answers filed by the other défendants are substan- 
tially the same, and that of John D. Thomas will serve to show the 
défenses set up by ail. The answer of Thomas is as follows: 
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"(1) Respondent admlts that John C. Haskell was appolnted recelver In 
■aid cause, and that he duly quallfled as such, and respondent présumes that 
he took charge of aJl the property and assets of the Bristol Land Company, 
but, not knowlng the fact, respondent nelther admlts nor dénies sald state- 
ment. Respondent admlts that sald petltioner has continued to act as re- 
celver of sald Company. (2) Respondent présumes It to be true that the 
bulk of the assets comlng Into the hands of the petltioner as recelver con- 
slsted of a number of town lots and a number of purchase-money notes se- 
cured by vendor's liens on other town lots, but respondent does not know the 
fact, and therefore can nelther admit nor deny sald statement (3) Re- 
spondent does not know the condition of the Bristol Land Company at the 
time of the appointment of the petltioner as recelver, and can therefore 
nelther admit nor deny the statement that at the time of sald appointment 
there were no funds belonglrig to sald company out of which any demanda 
could be pald, and that no funds hâve corne into the hands of the petl- 
tioner since hls appointment wlth whlch to pay the current expenses of the 
property, taxes upon the same, and other charges of the recelvership. (4) 
It is admltted that a number of the sald town or clty lots, some owned by 
sald company and some on whlch sald company had liens, bave been re- 
turned delinquent for unpald taxes, and It is also admltted that sald petl- 
tioner has not pald thèse taxes, but, not knowing the reasons for said failure, 
respondent cannot admit, but on the contrary dénies, that sald fallnre to pay 
sald taxes was 'partly because he is advised that there Is a question about 
the regularity of the assessment'; and, whlle it may be true that snid 
failure was princlpally because he has had no funds with which to meet 
them, yet respondent can nelther admit nor deny that such is the fact. (5) 
Respondent dénies that he, claiming to proceed under certain statute laws 
of the State of Virginia, is attemptlng to defeat the possession, title, and 
ownershlp of said recelver in and to sald lots by flling applications with 
the clerk of the corporation court of Bristol asking to be allowed to redeem 
sald lots for the taxes aforesaid, and seeking thereby to acquire title and 
possession to sald lots. Respondent dénies that there is any title or owner- 
shlp of sald lots in the said petltioner, and dénies that he is in any man- 
ner Interferlng with the possession of said lots by said recelver. The truth 
is that respondent, acting under the provisions of the statute laws of Vir- 
ginia, has flled applications to purchase forty-flve or forty-six lots sltuate in 
the clty of Bristol, whlch lots were then owned by the commonwealth of Vir- 
ginia, under and by vlrtue of a purchase made by the auditor at a sale for 
delinquent taxes made by J. L. C. Smith, treasurer of the clty of Bristol, 
on the 5th day of December, 1894, which purchase was made by said auditor 
more than two years before the filing of respondent's said applications. ïhe 
statute under whlch respondent flled said applications is to be found in the 
Acts of the General Assembly (Sess. 1895-96) pp. 219, 220. Respondent 
herewith flles a list of sald lots from the records of the corporation court of 
the clty of Bristol. Whilst respondent admlts that by said applications he 
was endeavorlng to obtaln the légal title to said lots, yet respondent dé- 
nies that he has made or Is maklng any effort or attempt to interfère wlth 
the possession of sald lots by sald recelver. Respondent further states that 
he compUed wlth the statute referred to In making said applications, and 
that notices of sald several applications were duly served as requlred by said 
statute. (6) Respondent admlts that hls proceedings In regard to said ap- 
plications were made and taken after he had been Informed that said re- 
celver had been appolnted. (7) And, statlng new matter, respondent says 
that the time, thirty days, after the glving of said notices of sald applica- 
tions, has expired, and that sald lots hâve not been redeemed by the payment 
of the taxes thereon." 

The flrst objection raised by the demurrer to the pétition is that 
the proceedings by the receiver to obtain an injonction cannot be 
taken by pétition. This objection cannot be sustained. Where; 
in a pending suit, the court has in its custody property which il 
has by its orders placed in possession of a receiver, and an injunc- 
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tion becomes necessary to the protection of such possession, the 
proper course is for the recelver to file a pétition in the same sait, 
invoking the power of the court to protect his possession and con- 
trol of the property. He is not required to bring a separate suit 
in equity. Such a proceeding is entirely unnecessary, for "the 
receiver is the ministerial officer of the court which appoints him, 
and his possession is exclusively the possession of the court, the 
property being regarded as in the custody of the law." 20 Am. 
& Eng. Enc. Law, 137. Such proceeding is necessary as will call 
the attention of the court to the fact that its jurisdiction is being 
invaded. This is an interlocutory application, which is a request 
not incorporated in a bill, but is made to the court for its inter- 
férence in a matter arising in a cause, either before or after a de- 
cree. An interlocutory application is made by motion on pétition. 
Fost. Fed. Prac. (2d Ed.) § 193. "Pétition and rule for attachment 
is a proper method to pursue in a proceeding for contempt in dis- 
obeying an order of court, although not the only remedy." Ameri- 
can Const. Co. V. Jacksonville, T. & K. W. Ey. Co., 52 Fed. 937. 
The receiver in this case bas pursued the same course, that by péti- 
tion and rule, as was talcen in Ex parte Chamberlain, 55 Fed. 704, 
The case In re Tyler, 149 U. S. 164, 18 Sup. Ct. 785, involved the va- 
lidity of the proceedings in Ex parte Chamberlain, supra. The 
court said: 

"The property In question was In the custody ot the circuit court In a case 
withln its jurisdiction and protected by Injunction. The power exerclsed was 
the power to protect the property in the custody of the court from invasion, 
and, in order to sustain the receiver's application, the ordlnary grounds of 
equity interposition were not required to be set forth." 

Further citation of authorities on this question is unnecessary. 

As to the second ground of demurrer, namely, "that the com- 
monwealth of Virginia is the owner of the lands mentioned in the 
pétition, and therefore interested in the subject, and, inasmuch as 
it cannot be made a party défendant in such case without its con- 
sent, this court is without jurisdiction." The same question was 
raised before the suprême court in Re Tyler, supra, and the same 
argument urged as in this case to convince the court that to re- 
strain an officer of a state to prevent his seizure of property in the 
custody of the court was a suit against the state itself. But th& 
court said: 

"The stress of the argument, however, on behalf of the petitloner, la placed 
upon the proposition that this proceeding Is void because it is In fact a suit 
against the state, and forbidden by the eleventh amendment. But this begs 
the question under considération. The petitloner was either in contempt 
or he was not. This property was in the custody of the circuit court under 
possession taken In a cause confessedly within Its jurisdiction, and, if such 
possession could not be lawfully interfered with, the petitloner was In con- 
tempt. And, apart from the question of the validity of such législation, we 
know of no statute of South Carolina that attempts to em power its officers 
to seize property In the possession of the judielal department of the state, 
much less In that of the United States. The object of this pétition was, we 
repeat, to protect the property, but, even if it were regarded as a plenary 
bill in equity properly brought for the purpose of testing the legality of the 
tax, we ought to add that, in our judgment, It would not be obnoxious t» 
the objection of being a suit against the state." 
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This case is .décisive of this question, and settles adversely to 
the défendants their contention that this is a proceeding against 
the State. Besides, the défendants Thomas, Graves, and Burson 
are in no sensé ofQcers of the state of Virginia. They are merely 
private citizens, actiug in their individual capacity in their efforts, 
under the provisions of the Virginia statute, to acquire title to 
property in the custody of this court which by its orders it has 
placed in the possession of its receiver. The défense they seek 
to make in this proceeding against them for contempt, that it is 
a proceeding against the state of Virginia, is not entitled to serious 
considération. 

There is no évidence of any irregularity in the assessment of the 
taxes on thèse lots, and the question will not be considered. 

The défendants in their answers claim that ail the proceedings 
that hâve been taken by them with regard to any of the lots in 
the possession of the receiver were taken pursuant to the provi- 
sions of the tax laws of the state of Virginia relative to the sale 
of lands rtrturned delinquent for the nonpayment of taxes. The 
défendant Smith says in his answer that, as treasurer of the city of 
Bristol, he sold in the month of December, 1893, and in the month 
of December, 1894, certain lots in the city of Bristol standing in 
the name of the Bristol Land Company, and that the same were 
purchased in the name of the auditor of public accounts. Thèse 
sales, he claims, were made in pursuance of section 662 of the 
Code of Virginia, of 1887, which provides: "When any real estate 
is offered for sale as provided in section six hundred and thirty- 
eight and no person bids the amount chargeable thereon, the treas- 
urer shall purchase the same in the name of the auditor of public 
accounts for the benefit of the state and county, city, or town, re- 
spectively, * * *." The answers of the other défendants show 
that they were proceeding to obtain title to a number of thèse lots 
so sold to the auditor of public accounts in accordance with the 
provisions of an act of the gênerai assembly of Virginia. Acts 
1895-96, p. 219. This act provides: "When real estate so pur- 
chased in the name of the auditor is not redeemed by the previous 
owner, his hoirs or assigns, or some person having the right to 
charge the same with a debt, within two ycars from the date of 
guch purchase, any person desiring to purchase it shall file an ap- 
plication with the elerk of the county or corporation court wherein 
such real estate is situated for the purchase of such real estate 
for the amount for which the sale to the commonwealth was made;" 
and the statute provides what further steps shall be taken in order 
that the person desiring to purchase such real estate may acquire 
title to the same. It is not necessary, for the purposes of this 
case, to recite thèse further provisions. 

The questions to be decided in this case fall clearly within the 
doctrine laid down in Re Tyler, supra; the chief différence in the 
two cases being that in Re Tyler the seizure by the tax collecter 
was of Personal property, while in this case the property sought to 
be taken from the custody of the court and sold for taxes is real 
estate. No reason has been assigned, nor can the court conçoive 
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of any, why the principle which protects personal property in the 
custody of the court from seizure and sale for taxes ia not equally 
applicable to the protection of real estate in the custody of the 
court from seizure and sale for the payment of taxes. The rea- 
son of the law is applicable to both species of property. The ju- 
risdîction of the court cannot be invaded as to either. 
In Ee Tyler, supra, the court saye : 

"No rule Is better settled ttian that, when a court has appolnted a recelver, 
hls possession! is the possession of tlié court, for the beneflt of the parties to 
the suit and ail concerned, and cannot be disturbed without leave of the 
court; and, If any person without leave Intentionally interfère with such 
possession, he necessarily commits a contempt of court, and Is llable there- 
for,"— citing Wiswall v. Sampson, 14 How. 52; Taylor v. Carryl, 20 How. 
583; Davis v. Gray, 16 Wall. 203; and a number of other authoritiea. 

It further says: 

"The gênerai doctrine that property in the possession of a receiver ap- 
polnted by a court is in custodia legis, and that unauthorized interférence 
with such possession is punishable as a contempt, is conceded; but It is con- 
tended that this salutary rule has no application to the collection of taxes. 
TJndoubtedly property so situated is not thereby rendered exempt from the im- 
position of taxes by the government withln whose jurisdictlon the property 
is, and the lien for taxes Is superlor to ail other liens whatsoever, except ju- 
dlcial costs, when the property is rightfuUy In the custody of the law, but 
this does not justify a physical invasion of such custody and a wanton disre- 
gard of the orders of the- court in respect of it. The maintenance of the 
System of checks and balances characteristic of republlcan institutions re- 
qulres the co-ordinate departments of government, whether fédéral or state, 
to refrain from any Infringement of the independence of eaeh other, and the 
possession of property by the judicial department cannot be arbltrarily en- 
croached upon, save in violation of this fundamental principle. The levy of 
a tax warrant, like the levy of an ordinary fieri faclas, séquestrâtes the prop- 
erty to answer the exigency of the writ; but property in the possession of 
the receiver is already in séquestration, already held in équitable exécution, 
and, while the lien for taxes must be recognlzed and enforced, the orderly 
administration of justice requires this to be done by and under the sanction 
of the court. It is the duty of the court to see to it that this ia done; and a 
Beizure of the property against its will can only be predicated upon the as- 
sumption that the court will fail in the discharge of its duty, — an assumption 
carrying a contempt upon Its face." 

The chief défense relied on by the défendants in their answers 
is that Smith, the treasurer of the city of Bristol, having, under 
the provisions of the Virginia tax law, sold the lots in question 
to the auditor of public accounts of the state of Virginia for the 
beneflt of the commonwealth and the city of Bristol, that that was 
a valid sale, and that the other défendants, in pursuance of the 
provisions of another section of the tax law touching delinquent 
lands, are simply endeavoring to acquire. the title which vested in 
the auditor for the beneflt of the commonwealth and the city of 
Bristol. If the treasurer, Smith, had no right to invade the juris- 
dictlon of this court, and take control of and dispose of property 
in the hands of its receiver; if in doing this he was in contempt 
of this court, — then the court is at a loss to see on what principle 
he could make a valid sale of this property to the auditor for the 
beneflt of the commonwealth and the city of Bristol any more than 
he could make a valid sale to a private person. His authority as 
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a tax collector to dispose of thèse lands as délinquant for the non- 
payment of taxes ceased when the proceedings were instituted 
for the séquestration of ail the property of the Bristol Land Com- 
pany. After that no person or offîcer, whether state or fédéral, 
not even the receiver himself, could sell any of the property except 
by an order of the court. A sale made in any other way or by 
any other person is null and void. It follows that the proceedings 
taken by the other défendants, Thomas, Graves, and Burson, based 
on the void sale made by Smith, as treasurer, to the anditor of pub- 
lic accounts, for the beneflt of the commonwealth and the city of 
Bristol, are likewise null and void. The acts of ail the défendants 
hâve been in contempt of the authority of this court, and are pun- 
ishable as such. This being the first proceeding in this district in 
which the questions passed upon hâve arisen, and it appearing to 
the court from the answers of the défendants that they hâve not 
committed any willful wrong, the court will forego any action in 
the matter of contempt it might otherwise take. The temporary 
injunction M^ill be made absolute. A decree will be entered at the 
présent term directing a sale of ail of the property of the Bristol 
Land Company, and providing for the payment, as flrst liens, of ail 
taxes due the commonwealth of Virginia, the city of Bristol, and 
any of the counties in which the lands of said company are situated. 



tTNITED STATES TRUST CO. v. MEECANTILE TRUST CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 2, 1898.) 

No. 379. 

1. EQtTFTT — COITCI.trSIVENESS OF MASTER'S FmDTNOS. 

Where, by stipulation and order of court based thereon. the cause is 
referred to a spécial master to take the proofs "and report the same to the 
court, -n'ith hls flndings of fact and conclusions of law thereon." the mas- 
ter's findinp;s of fact are conclusive upon the court, so far as they are based 
on confllcting évidence, or the veraclty of witnesses, or so far as there is 
évidence consistent wlth the findlng. But this rule is confined strictly to 
flndings of fact and does not Inchide the interprétation and légal effect of 
documents, nor is it applicable when, by subséquent stipulation, addltlonal 
évidence Is Introduced before the court. 

S. RaILBOADS— CONTRACT OF SALE AND LEASK. 

One railroad company, by written contract, agreed to sell to another, and 
the latter agreed to buy, part of its road at a flxed price, but the contract 
reelted that, owing to mortgages on the property, the vendor could not then 
make a clear tltle; and it was therefore further agreed that in the mean- 
tlme it should lease the road to the purchaser at a flxed rental per mile. 
The provisions in relation to the sale and to the lease were kept distinct 
throughout the instrument, and a right was reserved to the lessor to re- 
enter for nonpayment of rent, etc. Èeld that, prior to the time when tltle 
eould be transfèrred, the relations of the parties were those of lessor and 
lessee, and that, even If the contract of sale was ultra vires the lease was 
valld. 
S. Samb — LiABiLrry of Lessbb fok Taxes. 

A railroad company leased part of its road to another company, the les- 
see agreeing to pay ail taxes assessed agalnst the leased property. Under 
the local laws taxes on the leased Une were assessed to the lessor, as ownér, 
In the same manner as the taxes upon the part of Its road not leased; and 
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In the course of business the lessor paid ail the taxes and then rendered 
bills to the lessee for the proportion due from the leased Une. The assess- 
ment of ail the property of the lessor, Including the leased Une, haylng 
been raised, it contested the same, and after long litlgatlon the assessment 
waa sustalned. In the meantlme receivers had been appointed for the 
lessee company, and they had remalned In possession of the leased road, 
and had raised money to pay other taxes thereon by Issuing receivers' cer- 
tiflcates. Behl, that their action was an adoption of the lease, and they 
were liable, aceording to Its terras, to repay to the lessor their proper pro- 
portion of the judgment for the contested taxes. 

4. Railroad Receivers— Adoption ok Lkask— Priokitt of Claims—Taxes. 

Where one of the conditions on which receivers are appointed in railroad 
foreclosure proceedings Is that they shall pay ail claims for taxes, and 
the receivers adopt the provisions of a lease by continuing in the possession 
and opération of the leased line, a claim for taxes which the lessor com- 
pany has been compelled to pay, and which, by the terras of the lease, the 
lessee is bound to refund, becomes entitled to priority over the mortgage 
debt. 

5. JuDQMBNT — Collatéral Attack— Evidence. 

In a suit by a lessor railroad company to recover, under the provisions 
of the lease, taxes on the leased property which the lessor has been com- 
pelled to pay by the judgment of a court of compétent jurisdiction, évi- 
dence as to the assessable value of the leased line is inadmissible as being, 
in effect, a collatéral attack upon the assessment and upon the judgment In 
favor of the state for the amount of the taxes. 
ft. Railroad Lease— Contest op Taxes bt Lessor — Attornet's Fées and 

COSTS. 

Where a lessee railroad company is bound by the provisions of the lease 
to repay to the lessor taxes paid by It on the leased property, and, upon 
the subséquent Increase of the assessment of the leased line, together with 
Other roads of the lessor, the lessee, through its counsel, assents to a con- 
test thereof by the lessor, which contest resuits in favor of the state, the 
lessee company, and its receiver subsequently appointed, are liable for 
their due proportion of the attorney's fées, costs, and Interest Incurred In 
the contest. 

80 Fed. 18, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Calîfornia. 

This case cornes up on an appeal by the United States Trust Com- 
pany, one of the défendants in the court below, from an order of 
the circuit court for the Southern district of California, made and 
entered April 7, 1897, upon the pétition in intervention of the South- 
ern Pacific Kailroad Company. The order appealed from directed 
the receiver of the Atlantic & Pacific Kailroad Company, one of the 
défendants to the Mil brought by the Mercantile Trust Company for 
the foreclosure of the latter's mortgage upon the properties of the 
Atlantic & Pacific Eailroad Company, to pay to the intervener, the 
Southern Pacific Railroad Company, the sum of $48,683.74, the same 
being the aggregate amount of the proportion of taxes claimed to 
be due from the Atlantic & Pacific Eailroad Company to the Southern 
Pacific Railroad Company for the fiscal year 1887-1888, together with 
a certain proportion for attorney's fées, costs of suit, interest, etc., 
incurred by the Southern Pacific Railroad Company in contesting 
and litigating the taxes for the fiscal year 1887-1888. The suit in 
which the intervention was filed was brought by the Mercantile 
TrRst Company, one of the appellees on this appeal, against the 
A.tlantio & Taf^iflc Railroad Company, to foreclose its mortgage 
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àgainst the propertîes oi that compaay, executed on September 1, 
1887, and known as the second mortgage. Subisequently, on June 
14, 1895, an amended and supplemeatal bill was filed by the com- 
plainant, making the United States Trust Company, the présent ap- 
pellant, holder of the first mortèage against the Atlantic & Paciflo 
Kaiiroad Company, a party défendant. Thereafter, on October 7, 
1896, the Southern Pacifie Bailroad Company filed its pétition in 
intervention, asking that the receiver appointed by the court below 
be directed, by the order of the court, to pay to the petitioner the 
gross sum of $48,683.74, claimed to be due for taxes and a portion 
of the expenses incurred by the intervener in litigating the taxes 
for the fiscal year 1887-1888, under an agreement existing between 
the two companies, and dated August 20, 1884. It appears that the 
receiver himself had previously, on August 25, 1896, filed a pétition, 
stating that the Southern Pacific Eailroad Company had made such 
a demand upon him, and asking for the advice and order of the court 
as to whether or not he should pay the same. Answers to thèse 
pétitions were filed by both the United States Trust Company, the 
présent appellant, and the Mercantile Trust Company, one of the 
appellees. The matter was referred, by the agreement of the par- 
ties, to a spécial master, "to take the proofs of the respective parties, 
and report the same to the court, with his flndings of fact and con- 
clusions of law thereon.?' Op December 11, 1896, the spécial master 
duly made his report with his findings of fact and conclusions of law 
thereon, the effect of which was that he denied and rejected the claim 
for taxes, etc. Exceptions to some of thèse findings of fact and to 
ail oî the conclusions of law were thereupon filed by the intervener, 
the Southern Pacific Eailroad Company. Thèse came on for hearing 
before the court below, which sustained ail of the exceptions, and 
made and entered on April 7, 1897, its order and decree, directing 
the payment of the claim in thè full amount of |48,683,74 and costs. 
See opinion of the court below, 80 Fed. 181 It is frdra this order 
and decree that the présent appeal is prosecuted by the United States 
Trust Company, holder of the flrst mortgage upon the Atlantic & 
Pacific Railroad Company. The facts of the case bearing more or 
less directly on the only question at issue, viz. whether or not the 
claim for taxes, etc., should be paid by the receiver as against the 
prier mortgage liens, may best be stated in the elear and concise 
fitatement of them contained in the opinion of the court below, as 
follows: 

Oe the 20th day of August, 1884, a contract was made and entered into in 
wrlting by and between the Southern Pacific Railroad Company, a corporation 
organized under and In pursuance of the laws of the state of Oalifornia, as 
party of the flrst part, the Atlantic & Pacific Eailroad Company, a corporation 
created and organized under the acts of the congress of the United States, as 
party of the second part, the St. .Louis & San Francisco Railway Company, a 
corporation organized under the laws of the state of Missouri, as party of the 
thlrd part, and the Atchison, Tdpeka & Santa Fô Eailroad Company, a corpo- 
ration organized ptirâuant to the laws of the territory and state of Kansas, 
as party of the fonrth part, which reelted that whereas, the party ot the flrst 
part to the contract was then the owner of a certain Une of railway in the 
state of Callfornla, partlcularly described therein; and whereas, it had then 
been agreed by and between the parties to the contract that such line of 
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ra^way should be sold by the Rarty of the flrst part thereto, and purchased 
by; the party of the second, part, ùpon the terms and confilllons thereln atated; 
and whereas, In conséquence pf the lien then .existlng upon such Une, of rall- 
way under the mortgage màde and executed by the party of the flrst part, 
bearing date April 1, 1875, the party of the flrst part could not then make 
clear title to such lîne of railwày, It had then been agreed that until clear title 
thereto could be made, such Une of railway should be leased by the party of ; 
the flrst part to the party of the second part upon certain tprms and conditions 
therein stated; and whereas, the parties of the third and fourth parts were 
then largely interested pecuniarily in the acquisition of such Une of railway 
by the party of the second part "by lease and purchase as aforesaid,"— the 
respective parties did thereupon, in considération of the promises and tlie 
mutual undertalîings and agreements in the contract stated, and for other good 
and valuable considérations thereln acknowledged, covenant and agrée to 
and with each other as follows: , 

Flrst. The party of the flrst part agreed to sell to the party of the second 
part, and thé pa^jty of tie second part agreed to purchase from the party of 
the flrst part, the said Une of railway, described as extendlng from the west 
end of the bridge over the Colorado river at or near The Needles, In the 
State of California, 242.37 miles, or thereabouts, to the eàsterly marigin of 
the grounds or yards of the party of the flrst part used in connection with the 
Mojave Junction station, or with the main Une of railroad of the party of the 
flrst part between Goshen and Yuma, together with the right of way therefor 
200 feet in wldth, and the switches, sidiugs, turnouts. station buildings, sec- 
tion houses, turntables, and other appurtenances, together with the right to 
connect at Mojave Junction with the tracks of the party of the flrst part, but 
excluding the equipment of the road, and any interférence with the right of 
way and dépôt grounds of the party of the flrst part at the junction mentioned, 
at and for the price of thirty thousand dollars a mile (that is to say, seven 
million two hundred and seventy-one thousand eue hundrcd dollars), of which 
purchase price one-slxth part (that Is to say, one million two hundred and 
eleven thousand eight hundred and flfty dollars) to be paid in cash, and the 
remaining six million and flfty-nine thousand two hundred and flfty dollars 
to be paid by the party of the second part to the party of the first part either 
in cash or In first mortgage six per cent, bonds of the party of the second part 
issued under and secured by its first mortgage, bearing date .luly 1, 1880, the 
prompt payment of the principal and interest of whicii to be legally guaran- 
tied by the parties of the third and fourtli parts to the contract, respect! vely; 
it being expressly agreed that the sale should be consummated and the pur- 
chase price of the Une of railway paid whenever the party of the flrst part 
should be able to make clear title thereto, dischargod from the Uen of its 
flrst mortgage bearing date April 1, 1875, and from ail other liens existing 
thereon at the time of the contract, or which may be Jmposed thereon by the 
party of the first part at any time thereafter. 

Second. The contract declared that in the meantime, and until the con- 
summation of such sale and payment of the purchase price of the property, the 
party of the flrst part agreed to and did lease and démise to the party of the 
second part, and the party of the second part agreed to and did hire from the 
party of the first part, from the Ist day of October, 1884, the said Une of rail- 
way, together with the appurtenances, in the contract agreed to be sold at 
and for the annual rental of eighteen hundred dollars per mile,— that is to 
say, four hundred and thirty-six thousand two hundred and sixty-six dollars, 
payable semiannually during the continuance of such lease; and the party 
of the second part covenanted and agreed to and with the party of the flrst 
part, for Itself and Its successors and assigns, to pay to the party of the 
flrst part, its successors and assigns, as rental for the Une of railway and 
appurtenances mentioned, until the consummation of the sale and the pay- 
ment of the purchase price, as provided for, the sum of two hundred and 
eighteen thousand one hundred and thirty-three dollars on the Ist days of 
April and October In each and every year; and further, for itself and on behalf 
of Its successors and assigns, to further promptly pay and discharge ail taxes 
and assessments which should thereafter become due upon said property, or 
any part of It, or which might become in any wise due or owing In respect 
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to the same, and would maJntaln, repair, and replace such property so that 
the Bapie shonld at ail times be and remain In substantially as good pligtat 
and condition as It then was, the hatnre and character of the property belng 
consldered. 

Thlrd. The contract further provlded that In case default should be made In 
the payment of any installment of such rental at the tlme stlpulated for Ita 
payment, ànd such default shonld continue for thlrty days, the party of the 
flrst part, its successors and asBlgns, might thereupon and without demand 
or other formallty enter upon and take possession of the sald Une of railway, 
wlth Its sald appurtenances, and should be thereafter entltled to hold, retaln, 
and enjoy the same as of its original estate therein; but, notwithstanding 
such entry, the party of the second part, Its successors and assigns, for any 
and ail damage In any wise resultlng from the nonfulflUment of the contract, 
or any wrongful acts or omissions of the party of the second part, its suc- 
cessors or assigns, in respect to the said property, or any part thereof. The 
contract contained the further provision that, in case of the happening of any 
such default in respect to the payment of the rental provided for, and the 
continuance of such default for thirty days, then, and In that event, at the 
élection of the party of the flrst part, its successors or assigns, the rlght of 
the party of the second part to purchase the premises under the provisions of 
the contract should cease and détermine. 

Fourth. The party of the thlrd part and the party of the fourth part to the 
contract, for themselves and their respective successors and assigns, in 
considération of their pecunlary Interest in the stock and securities of the 
party of the second part, and their interest in the opening and maintenance of 
a through Une of freight and passenger trafflc over their respective Unes of 
railvray and over the Une of railway then belonging to the party of the flrst 
part (the subject of the contract), and for other good and valuable considéra- 
tions in the contract aeknowledged, guarantied to the party of the flrst part, 
its successors and assigns, the prompt payment to the party of the flrst part, 
its successors and assigns, of the sevferal installments of rental, and of the 
purchase prlce therein agreed to be paid by tho party of the second part to 
the party of the flrst part, and that, in case default should be made by the 
party of the second part in the payment of such installments or rent, or of 
any, or of any part, thereof, or in the payment of such purchase priée at 
the time or times stlpulated for the payment thereof, the parties of the thlrd 
and fourth parts, for themselves and their respective successors and assigns, 
would prqmptly pay to the party of the flrst part, upon demand, any and ail 
amounts in respect of whlch the party of the second part should make such 
default, whlch amounts so pald by the party of the thlrd or fourth part should 
be justiy chargeabie by the party paying the same against ail amounts then 
due or whlch might become due from It to the party of the second part for 
traflïc over such leased Unes, or any Une of the party of the second part, and 
should be otherwise enforceable as a debt of the party of the second part to 
the party of the thlrd or fourth part who should hâve pald the same; it belng 
understood and agreed, however, that the parties of the thlrd and fourth 
parts should not be Uable in solldo for such amounts, but that each of such 
parties should be Uable only for the one-half part of the several installments 
of rent and the purchase price thus guarantied by it. 

The contract in question contained other provisions, not Important to be 
specially mentloned. Under and by virtùe of thls contract the Atlantic & 
Paciflc Kallroad Company, on the Ist day of October, 1884, took actuai pos- 
session of the Une of rallroad therein described, and its appurtenances, ex- 
cepting only the equipment thereof, and contlnued in the actuai and exclusive 
possession, use, and control thereof until the appolntment by this court of 
receivers of the property, slnce whlch time the receivers hâve, respectlvely, 
been in such actuai and exclusive possession, use, and control. While the At- 
lantic & Paciflc Rallroad Company was in possession, use, and control of the 
Une of rallroad and its appurtenances extending from The Needles to Mojave, 
under and by virtue of the aforesaid contract of August 20, 1884, to wit, on 
the Ist day of September, 1887, it executed a mortgage coverlng, among other 
property, its rlght, title, and interest thereto and therein, to the Mercantile 
Trust Company of New York, to secure the payment of certain bonds. The 
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Atlantic & Pacific Rallroad Company had prevlously, to wlt, on the Ist day of 
July, 1880, executed to the Union Trust Company of New Yorlî a mortgage 
to secure the payment of certain other bonds, which mortgage was broad 
enough to cover, and whose terms dld cover, the after-acquired interest of 
the mortgagor In the Une of rallroad and Its appurtenances constituting the 
Bubject-matter of the contract hère in question. By vlrtue of Its mortgage, 
and because the Atlantic & Pacific Rallroad Company had made such default 
In Its terms and conditions as entltled It to do so, the Mercantile Trust Com- 
pany, on the 8th day of January, 1894, commenced suit In this court for the 
foreclosure of its mortgage and to obtaln the appolntment of a recelver or 
recelvers of ail of the property covered thereby durlng its pendency. That 
mortgage coverlng the entire Une of road of the Atlantic & Pacific Company, 
the principal portion of whlch Is sltuated In the terrltories of New Mexico 
and Arizona, the mortgagee had prevlously commenced similar sults In the 
United States courts for those terrltories. In each of whlch sults three recelv- 
ers of the property of the mortgagor there sltuated were appointed. Of the 
portion of the mortgaged property sltuated wlthin this Judicial district, this 
court, in the suit hère brought by the Mercantile Trust Company, appointed 
the same recelvers who had been appointed by the court of primary Juris- 
dlctlon. Those recelvers at once qualifled, and took possession of such of 
the Une of road as extended from The Needles to Mojave, with its appurte- 
nances. Subsequently, to wit, on June 14, 1895, the Mercantile Trust Company 
filed an amended and supplemental bill In its suit in this court. In which the 
United States Trust Company of New York was made a party défendant, as 
the holder of the first mortgage on the sald Une of road extending from 
The Needles to Mojave, wlth its appurtenances. To that amended and sup- 
plemental blll the United States Trust Company appeared by counsel. Later 
In the proceedings In the suit, one of the original recelvers having deceased, 
and the remaining two having tendered thelr résignation, this court, fol- 
lowing the similar action of the court of primary jurisdiction, accepted thelr 
résignations, to take effect upon the appolntment and qualification of a 
successor or successors. Thereupon this court, stiU following the similar 
action of the court of primary jurisdiction, appointed 0. W. Smith recelver 
of the property sltuated within this judlcial district, who qualifled as such 
and received from the former recelvers herein the possession of said property, 
slnce whlch time he has been, and now is, in its actuai and exclusive posses- 
sion, use, and control. On the 25th day of August, 1896, the recelver, Mr. 
Smith, flled in and presented to this court his pétition, setting forth the con- 
tract of August 20, 1884, made and entered Into between the Southern Pacific 
Rallroad Company, the Atlantic & Pacific Rallroad Company, the St. Louis & 
San Francisco Rallway Company, and the Atchison, Topeka & Santa Fé 
Rallroad Company, and the contiuucus and exclusive possession, uuder that 
contract, of the Une of road extending from The Needles to Mojave, wlth 
its appurtenances, by the Atlantic & Pacific Railroad Company and" the re- 
celvers of its property ever since; and further alleging that the recelvers so 
appointed hâve not disavowed that contract, but, on the contrary, durlng the 
receivership, hâve expressly acknowledged and admitted its terms and condi- 
tions, 80 far as the receivership is concerned. The pétition of the receiver 
further states: That the recelvers hâve at ail times promptly paid to the 
Southern Pacific Rallroad Company ail taxes paid by it, or claimed to bave 
been paid by it, upon the Une of railroad described in the contract of August 
20, 1884, Including not only taxes assessed and levied for the years in which 
the recelvers hâve been in possession of that Une of road, but also for taxes 
which were levied and reassessed agalnst the Southern Pacific Railroad Com- 
pany for the years 1S85, 1886, and 1887. That the state board of equaliza- 
tlon of the state of California, In August, 1887, for the purposes of state and 
county taxation for the fiscal year endlng June 30, 1888, assessed the South- 
ern Pacific Railroad Company, as the owner and operator of a Une of railroad 
running In more than one county in sald state, conslsting of 1,022.33 miles 
In the state of California, together with the franchises, roadway, roadbed, 
rails, and rolling stock, at the sum of $16,500 per mile, and that included in 
that assessment and valuatlon was tlie Une of railroad described In sald 
contract of August 20, 1884. That thereaf ter, and In due tlme, the state board 
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of eqnaUzatJon of QalUEornla appoptloijefl of sald total, aasessment of the 
franchises, iroftdway, roadbèd, rails, and rèllïng stock ot Û^e défendant to the 
connty pf Kern the amqunt of $2^476,945 ,f>f said total assessment of the 
^flilroad therein of 153.47 miles, and to the coupty of San Bernardltio the 
sum of ?4,220,Q22 for the rallroad therein, of 261.47 miles. Thàt at that tlme, 
of the Une of ro^d descrlbed In said contrp,ct of August 20, 1884, there was 
situated 35.64 miles in Kern county, Cali^ornia, and 206.87 miles in the county 
of San Bernardino, whlch constltuted a part of the said l,;02à.33 miles. That 
f rom the time of the exécution of the said contract of August 20, 1884, to the 
présent time the line of road descrlbed In that contract, beçause of the revenue 
laws of the state of California, bas been assessed by the state board of equal- 
ization of the state of California to the Southern PacifiCi,RaJlroad Company, 
which has, whenever It saw fit to do so, paid the taxes due upon the line of 
road descrlbed In said contract of August 20, 1884, and made bills theref or 
agalnst the Atlantic & Pacific Rallroad Company and the receivers thereof . 
That neither the receivers nor the Atlantic & Pacific Rallroad Company hâve 
ever attempted to pay the taxes thereon, but hâve always waited untll the 
Southern Pacific Rallroad Company should pay the same, for the reason that 
In each county there were addltional taxes agalnst the balance of the Unes 
of rallroad belonging to the Southern Pacific Rallroad Company, and therefore 
there was no way of paylng the amount due upon the portion of road extehd- 
ing from Mojave to The Needles without paylng the entire amount due from 
the Southern Pacific Rallroad Company in each county. That when the taxes 
became due which were levied and assessed upon said Unes of railroad of the 
Southern Pacific Railroad Company for the year 1888 [1887], the Southern 
Pacific Railroad Company falled to pay the same, and that said taxes becarne 
delinquent on the last Monday of December, 1887, at six o'clock p. m. That 
the total amount of taxes levied for the fiscal year ending June 30, 1888, 
against the Southern Pacific Railroad Company for Its railroad in the county 
of Kern was $34,479.07, and that upon the f allure to pay the same there was 
added to it by the comptroller of the state the sum of $1,723.95 as penalty. 
That there was levied for the same year, la the county of San Bernardino, 
upon said assessment upon the total Unes of rallroad belonging to the South- 
ern Pacific Rallroad Company the sum of 330,468.56, and that there was added 
to said amount as a penalty, upon Its becoming delinquent, the sum ot 
.<?1,523.42. That on the 2d day of January, 1891, the state of California 
caused an action to be brought lu the superior court of the state of California 
In and for the city and county of San Francisco agalnst the Southern Pacifie 
Railroad Company to recover the entire amount of taxes which had been 
levied in the varions counties upon the Unes of rail way owhed and opéra ted 
by it, including the line.of railroad mentioned and descrlbed in the written 
contract of August 20, 1884, and seeklng to recover the total sum of $251,134.26, 
with 5 per cent, penalty thereon, whicli Included the sums so levied in ICern 
and San Bernardino counties, as aforesaid; and that afterwards, to wit, 
February 3, 1893, a Judgment was duly rendercd in the action for the total 
sum of |251, 134.26, together witl) interest thereon from the 27th day of De- 
cember, 1887, at the rate of 7 per cent, per annum, amountlng to $89,654.91, 
together with 5 per cent, penalty upon said principal sum, amountlng to 
$12,556.66, and the further sum of $18,835.06 for attorneys' fées, and $42.16 
costs agalnst the Southern Pacific Railroad Company. That thereafter an 
appeal was duly taken from that judgment to the suprême court of California, 
which court afiirmed the judgment (38 Pac. 912) except as to the amount 
illowed for interest, namely, the sum of $89,654.91, and as to the sum of 
Î6,278.31 allowed as attorney's fées to one A> R. Cotton. ^hat afterwards the 
Southern Pacific Rallroad Company appealed from that Judgment to the su- 
prême court of the United States, pending which appeal the opération of the 
Judgment was stayed. That pending the appeal to the suprême court of the 
United States, and In 1894, the state board of equallzatlon, under an act of 
the législature of the state of California: approved March 23, 1893, made a 
reassessment of the taxes due from the Southern Pacific Rallroad Company 
an Its System of rallroads for the year ending June 30, 1888, and taxes havlng 
been duly levied thereon upon that reassessment, the Southern Pacific Railroad 
Company, in the f ail of 1894, paid the flrst half of the taxes upon such reaS- 
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sessment, and made. a blU to the recelvers of the Atlantic & Pacific Railroad 
Company for thelr proportion, amounting to the sum of $14,902.86, which 
bill the recelvers paid in due timë. That thereafter, and In the sprlng of 
1896, the suprême court of the United States afiarmed the Judgment so appealed 
from (16 Sup. Ct. 794), after which the Southern Pacific Bailroad Company 
paid the amount thereof, and on the 8th day of June, 1896, made and presented 
to the présent petitioner, as recelver, a bill for the proportion of the taxes 
whlch It claimed to be due from the receiver under the contract entered into 
between the Southern Pacific Piallroad Company, the Atlantic & Pacific Rail- 
road Company, the St. Louis & San Francisco Rallway Company, and the 
Atchlson, Topeiia & Santé Fé Railroad Company. That Included Ih the bill 
80 made is the sum of ?5,981.87, as the portion of attorneys' fées eollected by 
the state of California, whlch the Southern Pacific Railroad Company clalms 
that the receiver should pay, and that there is also added to said bill the 
sum of $12,580.36 as and for Interest on the judgment from the date of its 
rendltion to the date of Its payment, at seven per cent, per annum, and 
belng the proportion which the Southern Pacific Railroad Company claims 
that the recelver should pay. The pétition of the receiver further allèges that 
the action of the Southern Pacific Railroad Company in permitting a penalty 
to be added to the said tax and In permitting attorneys' fées, costs, and 
interest to accrue thereon, was wlthout the knowledge or consent of the At- 
lantic & Pacifie Railroad Company or its recelvers, in that neither the Atlan- 
tic & Pacific Railroad Company nor its recelvers had any voice in the matter, 
nor was that company or Its recelvers ever consulted about the same. The 
pétition of the receiver further states that the United States Trust Company 
objects to the payment by the recelver of any part of the bill so presented by 
the Southern Pacific Railroad Company, and he therefore asks the advice 
and order of this court as to what he shall do in the premises. The bill pre- 
sented by the Southern Pacific Railroad Company, concerning which the con- 
troversy arlses, Is as follows: 

"San Francisco, Cal., June 8, 1896. 
"Atlantic and Pacific R. R. Co. to Southern Pacific Company, Pacific System, 

"Amended BlU. 
"Chargea In 
Month of 
1896. 
June 8. For state and county taxes as paid by Southern Pacific Company un- 
der judgment of U. S. suprême court, March, 189G, for the year end- 
ing June 30, 1888, on the franchise, roadbed, rails, rolling stock, 
etc., of the line from Mojave to The Needles. 

Valuation returned by the So. Pac. R. R. Oo. in 188" $ 9,570,200 

Roadbed, etc $8,182,900 

Rolling stoclî 1,387,300, or 14.50 pr. c. 

Original assessment of So. Pac. R. R. Co. in 1887: 

Amount of tax, $25,134.20 $16,139 60 per mUe. 

Less 14.50 per cent 2,340 24 



$13.790 36 
Kern Co., 35.64 miles E. R. at $13,799.36 per mile, $491,809.19, 

at $2.00 per $100 $ 9,836 18 

San Bernardino Co., 206.87 miles R. R. at $13.799.36 per mile, 

$2,854,673.60, at $1.33 per $100 37,967 16 



$47,803 33 
Proportion of $47303.33 to total tax ($251,134.26), 19.03 per cent. 

Add penalty $12,556 66 

Add attorney fées 18,877 22 

$31,433 88 

19 per cent of $31,433.88 6,981 87 

$53,785 39 
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Amount brought forward $63,785 20 

Interest from date of judgment, Feb. 5/93, to June 8/96, 3 years, 
4 moa., 3 days, at 7 per cent, per annum 12,580 36 

$66,365 56 

Less payments by company: 
Bill rendered and pald, Ist Inst. of reassessment, 

Nov. 22, 1894 '. $14,902 86 

Interest Nov. 22/94, to June 8/96, 1 year, 6 mos., 16 

days, at 7 per cent 1,611 16 

Interest on tender of 2d Inst. of reassessment, Apr. 

25/95, to June 8/96, 1 year, 1 mo., 13 days, at 7 

per cent 1,167 80 

17,681 82 



$48,683 74 

"I certlfy the above to be correct. E. B. Eyan. 

"Examlned. George T. Klink. 

"Approved. B. C. W. 

"Payment should be made to the treasurer S. P. Co., San Francisco, Cal. 
If any item is questioned, or explanation is required, address General Auditor, 
San Francisco, Cal." 

The Mercantile Trust Company and the TJnlted States Trust Company each 
flled an answer to the pétition of the recelver. By Its answer the former 
objeeted to the payment of any portion of the penalty or attorney's fées In- 
cluded in the bill in question, and the latter protested against the payment 
of any portion of the bill on the ground that the tax In question became 
delinquent and the penalty accrued prior to the appointment of either of the 
receirers, and that, while the elaim may be valid against the Atlantic & Pacific 
Railroad Company, it is invalid as against its mortgage, and consequently 
not a proper charge against the receiver. Thereafter the Southern Pacifie 
Railroad Company filed an intervening pétition, asiving the court to direct the 
payment of the bill rendered by It, to whlch the receiver and the United 
States Trust Company flled answers. The matters at Issue were thereupon 
referred to a spécial master to talte the proofs of the respective parties, and 
report the same, together with his flndings of fact and conclusions of law, 
to the court. The report of the master was flled December 11, 1896, and to 
the report the Southern Pacifie Railroad Company flled exceptions January 
4, 1897. Thereafter the report and the exceptions thereto came on regularly 
for hearlng, at which time the receiver, by leave of the court, amended his 
pétition by so changing the clause therein in relation to the acknowledgment 
and ratification by the receivers of the contract of August 20, 1884, as to 
malie it read as follows: "And that tJbe receivers hâve not disavowed said 
contract; neither hâve said receivers afilrmed said contract in any manner 
vehatever, unless their acts with référence thereto shall in law be deemed to 
amount to an affirmance thereof." 

The flrst and third findings of the spécial master are to the effect that the 
Southern Pacific Railroad Company leased the line of railroad extending from 
The Needles to Môjave, with Its appurtenances, to the Atlantic & Pacific Rail- 
road Company, which company entered into possession thereof under such 
lease, and continued in such possession until the appointment of the receiv- 
ers. To thèse findings the Southern Pacific Railroad Company excepted, on 
the ground that they are contrary to the tenns and légal effect of the written 
contract of August 20, 1884. 

The sixteenth finding is as follows: "The value of the leased property for 
the purposes of taxation for the year 1887, considered separately from any 
franchises or rolling stock (and taking into considération the fact, which I 
find to be true, that the cost of operating the leased property has for many 
years prior and subséquent to the appointment of the receivers herein exceeded 
its earnlngs), was $4,000 per mile, or a total of $969,480, which is 5.39 per cent, 
of the entire valuation of the franchises, roadway, roadbed, rails, and rolling 
stock of the Southern Pacific Railroad Company In California, as fixed by the 
State board of equalization for that year." To this finding the Southern 
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Pacific Eailroad Company excepted on the ground that ail of the testlmony 
upon whlch It is based wa» erroneously admltted, and was objected and 
excepted to by the intervener at the tlme, and upon the ground that the ândlng 
is unsupported by the évidence as given, and is not a flnding of the value of 
the property for the purpose of taxation for the year 1887, considered sepa- 
rately from any franchises or rolling stoclî, and, further, Is In entire disregard 
of the contract of August 20, 1884. 

The nlneteenth finding is as foUows: "I find that 5.39 per cent, of $251.- 
154,26, the amount of the original tax for 1887, without interest or penaltles, 
amounts to the suro of $13,536.13." To this finding the intervener excepted, 
upon the ground that it is not within the Issues presented by the pleadings. 

The twenty-second flnding is as foilows: "I find that the action of the 
intervener, the Southern Pacific Rallroad Company, in refusing to pay the 
said taxes levled and assessed for the fiscal year of 1887, ending June 30, 
1888, and In defending the said suit of the state of California therefor, veas 
wholly voluntary upon its part, and was in no manner induced or caused 
by any request, consent, or advice upon the part of the défendant the Atlantic 
& Pacific Eailroad Company, represented by W. C. Hazeldine, its gênerai 
attorney, or other attorney, officer, or agent havlng authority in the premises, 
or upon the part of the présent or former receivers herein, or of any attorney 
or représentative of sucli receivers." To thls finding the Intervener excepted, 
upon the ground that it is not only unsupported by, but is directly contrary to, 
tlîe évidence in the case. 

The twenty-third finding is as foilows: "I find that while the original re- 
ceivers and the présent receiver hâve continued to operate and use the leased 
line of road since their respective appointments, the contract of lease dated 
August 20, 1884, bas not been expressly or Impliedly aflirmed or adopted by 
them in such manner as to require the présent receiver to pay the account of 
the intervener in question." To this finding the intervener excepted, on the 
ground that it is in conflict with the pétition of the receiver, and with the 
answer flled thereto by the United States Trust Company of New Yorlr, and 
with the orders theretofore made by the court in the cause, and with the 
évidence in the case. 

Exceptions were also taken by the Southern Pacific Kailroad Company to ail 
of the conclusions of Inw reported by the spécial master, the flrst of which is 
to the efCect that the évidence offiered and Introduced before him, showing 
the respective amounts of taxes levied and assessed for the years 1883, 1884, 
1885, and 1886, and subsequently reassessed and paid by the intervener, was 
Irrelevant and immaterlal, and should, together with the flndings of fact 
based thereon, be disregarded. The second is to the etfect that, although the 
amounts shown by the bill rendered by the intervening petltioner to the 
receiver were not paid until June 6, 1806, yet, inasmuch as such payments were 
made exclusively on account of taxes due for the fiscal year 1887, ending 
June 30, 1888, upon the assessment made by the state board of equalizatlon 
for that year on ail of the property of the Southern Pacific Railroad Com- 
pany, including the Mojave Division, such payments do not, under the orders 
appointlng the receivers, and under the facts shown by the évidence and 
found, constitute such an équitable claim, charge, or lien, as against the 
United States Trust Company, upon the property, or the earnings thereof in 
the hands of the receiver, as to require or justify the payment of the account, 
or any part thereof by the receiver. The third conclusion of law is to the 
effect that the évidence Introduced by the respective parties before the master 
in référence to the justice and fairness of the total taxes levied for the year 
1887 and other years upon the property of the intervener, which was chargea 
by that company against the Atlantic & Pacific Railroad Company under the 
contract of August 20, 1884, was Irrelevant and immaterial, and should, to- 
gether with the findings of fact thereon, be disregarded. The fourth and 
last conclusion of law is to the effect that an order should be made and entered 
dlrecting the receiver not to pay any part of the bill rendered by the inter- 
vening petitioner, the Southern Pacific Rallroad Company, and that Its pétition 
in that behalf be dismissed. 

The findings of the spécial master to whlch no exceptions were talien show, 
among other things, that the receivers origlnally appointed in this suit took 
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possèSsloh o( thfe property descrlbed In the contract of August 20, 1884, and 
contlnuëd'to operate It as a part of the Atlantic & Pacific Eailroad untU the 
appointaient and qualification of the présent recelver, who thereupon took 
posàeëslonof the property, and bas ever slnce contlnued to operate It as a 
part of the Atlantic & Pacific Rallroafl; that the Southern Pacific Railroad 
Company returned Its franchises, roadway, roadbed, rails, and rolling stoclî 
situated In the state of Callfornla, and subject to taxation by the state board 
of equallzation, at the following Taluation for the followlng years: 

(A) Ëor the franchise, roadway, roadbed, and rails, for the 

year 1885 , $ 8,991,350 

For the rolling stock 1,383,050 

Total $10,374,400 

(B) For the year 1886, for the franchises, roadway, roadbed, 

and rails ■ $ 9,991,300- 

For the rolling stock 1,387,300 

Total , i $11,378,600 

(C) For the year 1887, for the franchises, roadway, roadbed, 

and rails $ 8,992,592 

For the rolling stock 1,427,350 

Total ,.... $10,419,942 

That the state board of equallzation of the state of Californla increased 
the valuation as returned by the Southern Pacific Eailroad Company for the 
years 1885, 1886, and 1887, as foUows: "For the year 1885, the value of the 
franchises, roadway, roadbed, rails, and rolling stock was fixed by the state 
board of equallzation at $17,000,000. For the year 1888 the value of the 
same property was fixed by the safne board at $17,000,000. For the year 
1887 the value of the same property was fixed by the same board at $16,500,- 
000." That the valuations so fixed by the state board of equallzation of the. 
state of Californla were so fixed for eaçb year, respectively, as an entirety, 
and that the state board of equallzation dld not attempt to assess separately 
the value of elther the franchises, the, roadbed, roadway, or rails, or of the 
rolling stock, and that the évidence falls to show upon what, if any, par- 
tlcular class of property returned by the Southern Pacific Railroad Company 
for taxation for thèse years the Increase In valuation was made. That the 
Southern Pacific Eailroad Company successf ully resisted in the courts the 
collection of the taxes assessed agalnst It for the years 1885 and 1886 by the 
state board of equallzation of the state of Californla. That in pursuance of 
législation authorlzing such action the state board of equallzation of the state 
of California reassessed the property of the Southern Pacific Eailroad Com- 
pany in Californla for the years 1885 and 1886, and attempted to reassess the 
same property for the year 1887. That as a resuit of such reassessment the 
valuation of the said property as fixed by the state board of equallzation for 
the years 1885 and 1886 was reduced as follows: "For the year 1885, to 
$9,570,200; for the year 1886, to $9,570,200." That the Southern Pacific Eail- 
road Company pald the taxes so reassessed for the years 1885 and 1886, and 
the former receivers of the Atlantic & Pacific Eailroad Company, appointed by 
this court January 8, 1894, pald to the Southern Pacific Eailroad Company 
such proportion of said taxes as was demanded by the Southern Pacifie 
Eailroad Company, and at the tlme hère stated; that is to say: 

March 21, 1894 $15,074 10 

June 4, 1894 15,074 10 

January 11, 1895 14,870 60 

May 13, 1895 14,870 60 

Total $59,889 40 

That of the taxes of the Southern Pacific Eailroad Company for the year 188& 
the amount apportloned to the Atlantic & Pacific Eailroad Company as the- 
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taxes of the Mojave Division, by the représentatives ot the Southern Paclflc 
Railroad Company, on the basls of the original assessment would hâve been 
§52,517, and that interest on that sum at seven per cent, per annum to the date. 
of actual payment would amount to $29,409; making a total amount of $81,206. 
That the apportionmént for the year 1886 on the same basls would hâve been 
for taxes, $52,517, and for Interest $29,400, making a total of $81,296, or a 
total for the two years of $162,592,— while, under the reassessment, the total 
amount pald by the Atlantic & Pacific Kailroad Company for the years 1885 
and 1886 was $59,889.40. That at the time the taxes for the years 1885 and 
1886 were originally assessed, and for many years thereafter the Atlantic & 
Pacifie Bailroad Company was a solvent and going coneern, while at the 
tlme of the reassessment in the years 1893 and 1894 It was insolvent, and in 
the hands of the recelvers. The findings also show that of the amount of 
taxes, attorney's fées, Interest, and penalties originally adjudged to be paid 
by the superior court of the city and county of San Francisco there was a 
déduction of interest amounting to $89,654.91, and of counsel fées amountingr 
to $6,278.31, upon a review of that judgment by the suprême court of Cali 
fornia, whlch was afflrmed by the suprême court of the United States. That 
the total value of the franchises, roadway, roadbed, rails, and rolling stocl' 
of the Southern Pacifie Railroad Company in California for the year 1887, aii 
fixed by the state board of equalization, was $16,500,000. That of the taxes 
assessed against the Southern Pacific Railroad Company in California for thf» 
year 1887 the former receivers paid to the Southern Pacifie Railroad Company, 
on the llth day of January, 1895, the sum of $14,902.86, which sum was paid 
wlthin a reasonable tlme after demand made therefor, and that no subséquent 
demand for payment of any portion of the remainder of the taxes for 1887, 
as claimed by the Southern Pacifie Railroad Company, was ever made until 
the présentation of the bill hère in question. The spécial master further 
found that on the 23d day of May, 1802, the Southern Pacifie Railroad Com- 
pany refunded to the Atlantic & Pacific Railroad Company the sum ol 
,^25.924.39 upon a demand by the Atlantic & Paclflc Railroad Company, anc". 
upon a voucher made by the représentatives of the latter company, for «r- 
cessive taxes tlieretofore paid by the Atlantic & Pacific Company to Ue 
Southern Pacific Railroad Company, as follows: 

For the year ending June 30, 1885 $ 1,926 68 

For the year ending .Tune 30, 1889 0,871 29 

For the year endiug .Tune 30, 1890 9,181 17 

For the year ending June 30, 1891 7,945 27 

Making a total of $2.5,924 39 

tJpon the hearing of the exceptions it was stipulated and agreed by and 
oetween counsel for the respective parties that ail papers referred to or men 
tioned in the exceptions should be considered to the same extent and witli 
the same force and effect as if offered upon the hearing before the master 
and that, in addition to the papers mentioned in those exceptions, the petitioi 
of the United States Trust Company of Xew York, filed in this court, praying 
leave of the court to institute stiit against the receivers appointed in thts 
cause, with the bill of complalnt attached to that pétition, and the order of the 
court made thei-eon, should be considered wlth the same effect as if offered in 
évidence before the master, and that the pétition of the recelvers of the 
Atchison, Topeka & Santa Fê Bailroad Company to the court originally ap- 
pointing them, and the order of that court based thereon, asking leave to 
disafflrm the contract of lease attached to the pétition of the receiver herein, 
and also the pétition of the receivers of the St. Louis & San Francisco Eailway 
Company to the court originally appointlng them, and the order of that court 
based thereon, for like leave to disaflirm the said contract, and also the an- 
swer and objections of the United States Trust Company of New York to the 
application of the receivers for leave to borrow money, which answer and 
objections were filed in this court on the 14th day of May, 1895, should bei 
considered with the same efCect as if offered in évidence before the master. It 
was further stipulated that none of the parties to the présent record were 
parties to the proeeedings In whlch the attempted disafiirmance took pWce 
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nor had any notice thereof; the stipulation, however, reservlng any and ail 
objections to the materlallty, relevancy, and admlssiblUty of any of such 
papers and évidence. 80 Fed. IS-Sl. 

As previously stated, the court below sustained ail of the excep- 
tions taken by the Southern Pacific Eailroad Company to the flnd- 
ings of f act and the conclusions of law of the spécial master, and 
directed the payment of the amount claimed by the intervener as 
taxes, from whlch order and decree the présent appeal is prosecuted 
by the United States Trust Company. There are 14 assignments of 
error. 

C. N. Sterry end Neill B. Field, for appellant. 
Harvey S. Brown and J. E. Foulds (J. S. Chapman, of counsel), 
for intervener and appellee Southern Pac. K. Co. 

Before GILBEKT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

MORROW, Circuit Judge, after stating the case as above, deliv- 
ered the following opinion: 

The ultimate question presented for détermination on this appeal 
is whether or net the claim of the intervener and appellee, the 
Southern Pacific Railroad Company, against the Atlantic & Pacific 
Railroad Company, an insolvent corporation, for a just proportion 
of the taxes paid by the Southern Pacific Railroad Company for the 
fiscal year 1887-1888, under its agreement of August 20, 1884, with 
the Atlantic & Pacific Railroad Company, should be paid by the 
receiver of the Atlantic & Pacific Railroad Company in préférence 
to the mortgage lien of the United States Trust Company, the ap- 
pellant. The détermination of this question dépends upon the con- 
sidération of three leading propositions, to wit: (1) Is the Atlantic 
& Pacific Railroad Company liable to the Southern Pacific Railroad 
Company, under the conditions of the agreement of August 20, 1884, 
for its just proportion of taxes for the fiscal year 1887-1888? (2} 
If so liable, does such a claim for taxes constitute a preferential 
claim to that of the mortgage lien? (3) If it does, in what amount 
should such taxes be allowed, and should a just proportion of the 
sum paid by the Southern Pacific Railroad Company for attorney's 
fées, costs of suit, interest, etc., incurred in litigating and contest- 
ing the taxes for the fiscal year 1887-1888, be also allowed and re- 
imbursed to the latter company by the receiver of the Atlantic & 
Pacific Eailroad Company? Before entering into a considération of 
thèse propositions, there is a preliminary question to be disposed 
of, and that is as to the effect to be given to the findings of fact of 
the spécial master. It is contended, at the outset, by the counsel 
for the appellant, that this court and the court belovc are bound by 
the findings of fact made by the spécial master. It will be observed 
that the référence, by the court below, to the spécial master, of the 
claim for taxes made by the intervener, the Southern Pacific Rail- 
road Company, was not that of an ordinary référence to take and 
report testimony, but it was stipulated and agreed between counsel 
repjesenting ail the parties that the spécial master should "take the 



UNITED STATES TRUST CO. V. MERCANTILE TRUST CO. 163 

proofs of the respective parties, and report the same to the court, 
with his flndings of fact and conclusions of law thereon." The 
effect of this stipulation was undoubtedly to constitute, to a certain 
extent, the spécial master as the judge of the facts presented to 
him. The scope and effect of such a stipulation is tersely stated by 
Mr. Justice Brown, delivering the opinion of the United States 
suprême court in Davis r. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct 
237, 239, in the following language: 

"As the case was referred by the court to a master to report, not the évi- 
dence merely, but the facts of the case, and his conclusions of law thereon, 
we thlnk that his findings, so far as It Involves questions of fact, is attended 
by a presumption of correctness similar to that in the case of a flnding by a 
référée, the spécial verdict of a jury, the flndings of a circuit court in a case 
tried by the court under Eev. St. § 649, or In an admiralty cause appealed to 
this court. In nelther of thèse cases is the flnding absolutely eonclusive, as 
If there be no testlmony tending to support it; but, so far as it dépends upon 
confilcting testimony, or upon the credibility of witnesses, or so far as there 
is any testimony consistent with the findlng, It must be treated as unassail- 
able,"— clting Wlseart v. D'Auchy, 3 Dali. 321; Bond v. Brown, 12 How. 254; 
Graham v. Bayne, 18 How. 60, 62; Norris v. Jacljson, 9 Wall. 125; Insurance 
Oo. V. Folsom, 18 Wall. 237, 249; The Abbotsford, 98 U. S. 440. 

See, further, Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; 
Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759; Furrer v. Fer- 
ris, 145 U. S. 132, 12 Sup. Ct. 821. 

So far, therefore, as the flndings of fact by the spécial master, 
under the stipulation referred to, are based upon conflicting évi- 
dence, or upon the veracity of witnesses, or so far as there is évi- 
dence consistent v?ith the finding, they are eonclusive and binding 
upon the court. But, in so far as other and additional évidence is 
introduced before the court, the rule is inapplicable. In this case it 
iippears that after the spécial master had reported, and filed his 
findings of fact and conclusions of law, it became necessary to in- 
troduce further évidence. To obviate a re-reference, the parties en- 
tered into a stipulation consenting to the introduction of certain 
documentary évidence, referred to above in the statement of the 
case, and stipulated further that none of the parties in this case 
were parties to the proceedings in which the attempted disafiQrm- 
ance took place, nor had any notice thereof. The effect of this 
stipulation and of the introduction of the documentary évidence re- 
ferred to was to render the rule inapplicable so far as the évidence 
may be deemed material and relevant to any of the flndings of fact 
by the spécial master. Furthermore, the rule is conflned strictly to 
questions of fact. It does not include questions of law, nor, gen- 
erally speaking, the interprétation and construction of the légal ef- 
fect of documents. In the case at bar the spécial master inter- 
preted the agreement of August 20, 1884, to be a lease, and made 
flndings of fact to that effect. Upon exceptions taken to thèse flnd- 
ings, the court below interpreted the agreement as a contract of 
sale, thereby overruling the spécial master. It is plain that the 
flndings of fact of the spécial master as to the légal effect of the 
instrument in question were no more binding upon the court below 
than is the interprétation placed by the court below on the same 
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instrument conclusive on this <«ourt upon the présent appeal. In 
this view it folio ws that finding'S t»f fact (Nos. 1 and 3) of the speciai 
jnaster, in whlcb he found' that thè agreement of i^ugust 20, 1884, 
was a lease, were not bindîng on the court below, and that that 
court was correct in exercisiûg Its own independent judgment as 
to the interprétation to be giren the agreement. In so doing the 
learned judgé held that the agreement waa a contract of sale, and 
that the lease f eatures of the agreement were merely incidental ; but 
in arriving at this conclusion we think he did not give tlie leawe 
features of the agreement the importance and prominence they de- 
serve, and which the parties intended. The agreement of August 
20, 1884, was of a dual character. It was a contract to sell and a 
lease. That it was intended to be, and was, an executory contract 
of sale, is plainly deduced from the language employed, as appeais 
from the terms set forth in the statement of the case. The South- 
ern Pacilic Railroad Company agreed to sell to the Atlantic & l'a- 
ciiic Railroad Company, and the latter agreed to buy from the 
former, the line of railway extending from the west end of the bridge 
orer the Colorado river, at or near The Needles, to the easterly 
margin of the grounds or yards of the Southern Pacific Railroad 
Company used in connection with the Mojave Junction station, or 
with the main line of road of the Southern Pacific Railroad Com- 
pany between (îoshen and Yuma, in the state of California, somo 
242.32 miles in length. But it affirmatively appears from the agree- 
ment itself that the Southern Pacific Railroad Company could not, 
at that time, owing to the existence of a certain mortgage covering 
the property in question, transfer a clear title to the road. Nof 
does the agreement state, in this particular, when it could or would 
be able to convey a clear title. It therefore simply contracted to 
transfer a good title when it was able to do so. This part of the 
agreement is what constitutes it an executory agreement or con- 
tract of sale. Then the agreement further speciflcally provides that 
meanwhile, and until the consummation of the sale, and payment 
of the purchase price of the property, the Southern Pacific Railroad 
Company would lease and démise to the Atlantic & Pacific Railroad 
Company, from the Ist day of October, 1884, the said line of railway, 
together with the appurtenances, in the contract agreed to be sold, 
at and for the annual rentàl of |1,800 per mile, — that is to say, 
f|43G,2G(). — payable semiannually during the continuance of the 
lease. For the purposes of the leasé, the Atlantic & Pacific Rail- 
road Company was put in full possession of the line of railway. It 
was further distinctly provided that, in the event of any default 
by the Atlantic & Pacific Railroad Company in its payment of the 
rental for the lease as agreed, the Southern Pacific Railroad Com- 
pany should retàke possession. Ail through the agreement it will 
be found that there is a clear, distinct and unequi vocal intent that 
the railway should be leased until the consummation of the sale, 
and full provision is made as to the rights and liabîlities of the re- 
spective parties with référence to the sale of the property and as 
to its lease. The distinction between the sale and lease features of 
the agreement is maintainéd throughout. Thé eighth clause, in 
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particiilar, exomplifles this, for it provides that "the said party of 
the flrst part covenants and agrées to and with the party of the 
second part that upon the arrivai of the time for the consummation 
of the sale hereinbefore agreed upon it will convey the property 
sold to the party of the second part by good and sufQcient deed with 
usual covenants of warranty; and that during the term of said 
lease, the rent reserved being paid and ail other terms of said lease 
being fulfilled, it will warrant and défend the peaceful occupation 
and enjoyment of the demised premises, and of every part thereof, 
to the party of the second part against the lawful claims of ail per- 
Bons." But it is unnecessary to elaborate further on the double 
nature and purpose of the agreement. A careful reading of it will 
<lemonstrate without doubt that, until the consummation of the sale, 
the line of railway was to be leased. The distinction between thèse 
two features of the agreement is too plain to justify us in holding 
with the learned judge of the court below that the lease was a 
mère incident of the contract. There is no good reason why, if 
parties choose so to contract, they may not agrée to lease a prop- 
erty, and, upon the happening of a future act or contingency, ma- 
ture the lease into a sale. We conclude, therefore, that the agree- 
ment of August 20, 1884, was of the dual character referred to, and 
had a twofold purpose; or, in other words, it operated as an execu- 
tory contract of sale, but until the consummation of the sale it was 
agreed that there should be a lease of the property. This view dis- 
poses of the contention of counsel for appellant, earnestly pressed 
on the court, that, if the agreement be regarded as a contract of 
sale, it is void, because under the laws of California, as is contended, 
railroad companies hâve no power to sell their roads, or any part 
thereof. But, whatever may be the law of California on that ques- 
tion, and assuming, for the purposes of the case, although not de- 
ciding, that such is the law, this would not affect and invalidate the 
agreement of August 20, 1884, in so far as it opérâtes as a lease. 
That a contract may be void in part and valid in part is elementary 
law. We hâve seen how studiously the two features of the agree- 
ment, vjz. that of sale and of lease, were kept separate and distinct. 
Assuming, therefore, that the agreement is void as a contract of 
sale, still it would be valid as a lease. Chicago, St. L. & N. O. E. 
Co. v. Pullman South. Car Co., 139 U. S. 79, 91, 11 Sup. Ct. 490; 
Erie Ry. Co. v. Union Locomotive & Express Co., 35 N. J. Law, 240, 
246; Treadwell v. Davis, 34 Cal. 601; Lumber Co. v. Hayes, 76 Cal. 
387, 393, 18 Pac. 391. That railroad companies hâve the power to 
lease their roads, or any part thereof, is expressly provided for by 
the act of 1880. St. Cal. 1880, p. 21. Under section 17 of its char- 
ter, the Atlantic & Pacific Eailroad Company had the "power" to 
lease. Act July 27, 1866 (14 Stat. 292). One of the provisions of 
the agreement, in so far as it was a lease, was that the Atlantic & 
Pacific Railroad Company should "promptly pay and discharge ail 
taxes and assessments which should thereafter become due upon 
said property, or any part of it, or which might become in any wise 
due or owing in respect to the same." This provision was binding 
«n the lessee so long as the lease endured. When the receivers were 
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appointed, they did not disafiQrm the lease. On the contrary, it was 
afBrmed by their continued use and occupation of the Une of rail- 
way. Such being the fact, the Atlantic & Pacific Eailroad Company 
was bound to perform its agreements under the lease, and, among 
others, to pay its just proportion of taxes. In fact, one of the con- 
ditions of the receiverships was that ail taxes then due should be 
paid. This disposes of the first question, viz. whether the Atlantic 
& Pacific Railroad Company was liable to the Southern Pacific Rail- 
road Company, under the conditions of the agreement of August 
20, 1884, for its just proportion of taxes for the fiscal year 1887- 
1888, and brings us to the second and third propositions involved on 
this appeal, whlch will, for the sake of convenience, be considered 
together. The second proposition is whether or not such claim for 
taxes constitutes a preferential claim to that of the mortgage liens ^ 
and the third is, if it does constitute a preferential claim, in what 
amount should it be allowed? 

With référence to the second proposition, we think there is no 
room for doubt that this claim for taxes constitutes a preferential 
claim to .that of the mortgage liens. In the first place, it was made 
a condition of the receivership. In tha order appointing the original 
receivers, the court below directed them, among other things, to 
pay "ail amounts now due from the défendant (the Atlantic & Pacific 
Eailroad Company) on its roads or properties constituting part of its 
System for taxes and assessments upon the property, or any part 
thereof." The subséquent order, appointing the présent receiver, 
contained similar directions. In the second place, the agreement 
of August 20, 1884, under which the taxes were due, never having 
been disaffirmed by the receivers, it foUows that it still continued in 
force, and the Atlantic & Pacific Railroad Company was subject to 
ail the obligations thereunder just as much as it was entitled to ail 
the advantages and benefits thereunder. The language of the learned 
judge of the court below, in this connection, is pertinent. He said: 

"The évidence in the case, as well as those findlngs of the spécial master 
not excepted to, show that the receivers not only paid, from time to tlme, 
every installment of rental that bas become due under the contract of August 
20, 1884, but also ail of the taxes that hâve become due on the property thereln 
described, except the portion of the taxes for the year 1887 hère in controversy. 
And the évidence also shows that several of thèse installments of rental were 
paid with money borrowed by the receivers upon receivers' certiflcates author- 
ized to be issued for that purpose by this court, upon représentations made 
by the receivers, not only showing the necessity of borrowing because of a 
laek of funds, but also Showing that the Une of road forming the subject of 
the contract of August 20, 1884, Is an essential part of the Atlantic & Pacific 
Company's railroad System, and constitutes the only western outlet and Inlet 
by rail for trafflc moved over that System, and bas been in the continuons 
and exclusive possession, use, and control of that Company, and the receivers 
of its property, from the tlme that company first toolj possession of the 
property under the contract in question. Those représentations by the receiv- 
ers are, In effect, admitted to be true by the varions pleadings flled In the 
cause by the Mercantile Trust Company and the United States Trust Com- 
pany, respectively. If, therefore, it be conceded that the contract of August 
20, 1884, ever admitted of dlsafflrmance by the receivers, it has been afflrmed 
over and over again by them, and it is now too late for either of the parties 
to the présent suit to hère set up any rlght of élection In respect thereto." 
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It further appears that on January 11, 1895, the former receivers 
of the Atlantic & Pacific Company paid the sum of $14,902.86 on 
account of the very taxes now in question. The présent claim is, 
therefore, merely for the balance claimed to be due. We think, on 
the whole, that the taxes for the fiscal year 1887-1888 were due, al- 
though the précise amount thereof may not hâve been ascertained 
until the décision of the United States suprême court (162 U. S. 167, 
16 Sup. et 794) in the case involving the liability of the Southern 
Pacific Eailroad Company for the taxes was rendered, and that the 
orders appointing the receivers were broad enough to include the 
proportion of taxes due by the Atlantic & Pacific Railroad Company 
to the Southern Pacific Railroad Company for that year, and that 
such proportion of taxes is entitled to préférence over the mortgage 
lien. 

We next inquire as to the proportion of the taxes for 1887-1888 
which the Atlantic & Pacific Kailroad Company was called upon to 
reimburse to the Southern Pacific Railroad Company under its agree- 
ment of August 20, 1884. Undoubtedly, the laws of the state of 
California, under which the taxes were assessed and collected, entered 
into and became part of the agreement with respect to the payment, 
by the Atlantic & Pacific Railroad Company, of the taxes assessed 
upon the leased Une of railway. By the law of the state the taxes 
are assessed against the owner. The taxes for the fiscal year 1887- 
1888 were, therefore, assessed against the Southern Pacific Railroad 
Company, the lessor of the Une of railway involved in the présent 
controversy, and not against the Atlantic & Pacific Railroad Com- 
pany, the lessee. The valuation returned by the Southern Pacific 
Railroad Company on its franchise, roadbed, rails, rolling stock, etc., 
within the state of California, including the Une of railway from 
The Needles to Mojave, was $9,570,200. This valuation was raised 
by the state board of equalization to $16,500,000. The Southern Pa- 
cific Railroad Company contested this increase, but the tax was upheld 
by the courts. 38 Pac. 912; 162 U. S. 167, 16 Sup. Ct. 794. No 
question, therefore, of the validity or legality of the tax can now be 
Indulged in, nor can the amount thereof be inquired into. The only 
question with which the court below was concerned, and which is in- 
volved on this appeal, is as to the proportionate amount which the 
Atlantic & Pacific Railroad Company is to repay to the Southern 
Pacific Railroad Company. The amount of tax imposed on the valua- 
tion of $16,500,000 for 1,022.33 miles of railway was $251,134.26, or at 
the rate of $16,139.60 per mile, which of course, included rolling stock, 
etc. The number of miles of railway leased by the Atlantic & Pa- 
cific Railroad Company from the Southern Pacific Railroad Company 
was some 242.37 miles, of which 35.64 miles were in Kern county and 
206.87 mOes were in San Bernardino county. As the Atlantic & 
Pacific Railroad Company did not lease the rolling stock of the South- 
ern Pacific Railroad Company, but only its Une of railway in the 
two counties referred to, a certain percentage was allowed by the 
Southern Pacific Railroad Company in Computing the amount due 
from the Atlantic & Pacific RaUroad Company for the proportion of 
taxes due from the latter company to the former under their agrée- 



158 88 FBDBkAL RBPORTBK. 

ment of Augnst 20, 1884. This pereéntftge for the year 1887-1888 
was fixed by the Southern Pacifié Ràilroad Company at 14.50 per 
cent., which amount has net been questîoned in this controver^, and 
must, tlierefôre, be taken as correct. Allowing for this percentage 
for roUing stock, would make the tax per mile the sum of $13,799.36, 
and the amount due from the Atlantic & Pacific Railroad Company to 
the Southern Pacific Eailroad Company would be as follows: 

Kern county, 35.64 miles railway at $13,799.36 per mile, $491,809.19 
at $2 per $100 $ 9,836 18 

San Bernardino county, 206S7 miles railway at $13,799.36 per mile, 
$2,854,673.60, at $1.33 per $100 37,967 15 

$47,803 33 

This total of |47,803.33, according to the rate of taxation fixed by 
the law of the state of California, through its assessing officers, and 
conflrmed by the tribunals of the state and of the United States su- 
prême court, fixes the amount due from the Atlantic & Pacific Rail- 
road Company as its just proportion of taxes due to the Southern 
Pacific Eailroad Company, and this was the amount paid by the 
latter company to the state. The spécial master, in this connection, 
found (finding No. 16) that: 

"The value of the leased property, for the purposes of taxation for the year 

1887, considered separately from any franchises or roUlng stock (and taking 
into considération the f act, whlch I flnd to be .true, that the cost of operating 
the leased property has for many years prior and subséquent to the appolnt- 
ment of the recelvers hereln exceeded Its earnings), was $4,000 per mile, or 
a total of $969,480, which Is 5.39 per cent, of the entire valuation of the fran- 
chises, roadway, roadbed, rails, and roUing stock of the Southern Pacific 
Railroad Company In California,' as fixed by the state board of equalization for 
that year." 

Upon exceptions, this finding was overruled by the court below. 
In this, we think, the court was entirely correct. The évidence ob- 
jected to and admitted, tending to show what the earnings of the 
Atlantic & Pacific Eailroad Company were for the year 1887 and 
prior thereto, was erroneously admitted, and was irrelevant, and in- 
compétent to fix the tax due by the Atlantic & Pacific Eailroad Com- 
pany to the Southern Pacific Railroad Company for the year 1887- 

1888. The taxes which were comprehended and contemplated by 
the agreement of August 20, 1884, were those fixed by law. The 
taxes in the présent instance are based upon the assessment and 
apportionment made by the state board of equalization, under the 
provisions of the constitution and laws of the state of California, 
and that assessment and apportionment were held to be valid by 
the superior court of the city and county of San Francisco, by the 
suprême court of the state 6f California, and finally by the suprême 
court of the United States. The admission of the évidence tending 
to show any other basis or rate of taxation was, in effect, a collatéral 
attack upon the assessment and apportionment of the state board 
of equalization, and also upon thé judgment and décision of the 
courts, which sustained the validity of thé assessment. UnsupDort- 
ed by the évidence which, we hold, has been erroneously admitted, 
the findings cannot stand. The nineteenth finding of the spécial 
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master waa to the same effectj was overruled by the court below, 
aïid, we think, properly BG. 

Several other objections are presented by counsel for appellant as 
to the taJidity of the tas, but, as weconsider them untenable, it is 
not' necé^sary, in our opinion, to protract this already lengthy (q)in- 
ion, by a detailed considération of them. It foUows, from the viewa 
stated, that the taxes for which the Atlantic & Pacific Eailroad 
Company was liable to repay and reimburse the Southern Pacific 
Railroad Company under its agreement of August 20, 1884, and the 
laws of the state of California with référence to the taxation of the 
line of raiiway in question, as sustained by the décisions of the 
courts previously referred to, was the sum of |47,803.33, less any sum 
which the Atlantic & Pacific Railroad Company may hâve previously 
paid on account of thèse taxes. It appears that it had paid to the 
Southern Pacific Railroad Company the sum of $14,902.86 on a re- 
assessment for the fiscal year 1887-1888. This amount, with cer- 
tain items of interest credited by the Southern Pacific Railroad Com- 
pany, would amount to the sum of |17,681.82, which should be 
deducted from the amount of taxes as stated above, leaving a 
balance as follows: $47,803.33, amount of taxes for fiscal vear 
1887-1888; $17,681.82, amount credited; |30,121.51, balance due for 
taxes. 

The next and final question is whether the Atlantic & Pacific 
Railroad Company should reimburse the Southern Pacific Railroad 
Company for a just proportion of the attorney's fées, costs of suit, 
interest, etc., incurred by the latter company in contesting and 
litigating the taxes for the fiscal year 1887-1888. When the taxes for 
the year 1887-1888 were assessed by the state board of equalizatioii 
at the increased valuation of $16,500,000, the Southern Pacific Rail- 
road Company contested the same. It was, however, unsuccessful 
in the litigation, and, in addition to having to pay the full amount 
of the tax imposed, amounting, as stated, to $251,134.26, incurred 
certain additional expenditures, such as accrued penalties, costs of 
suit, attorney's fées, interest, etc. In the bill presented by it to the 
Atlantic & Pacific Railroad Company, it sought to charge that com- 
pany with a certain proportion of thèse additional costs. The pro- 
portion charged was fixed at 19.03 per cent, that being the per- 
centage whicli the sum of $47,803.33, the amount of taxes charged to 
the Atlantic & Pacific Railroad Company, bore to the total tax of 
$251,143.26, charged as taxes against the Southern Pacific Railroad 
Company. The spécial master found that the Atlantic & Pacific 
Railroad Company was not called upon to reimburse the Southern 
Pacific Railroad Company for its expenses incurred in that behalf, 
as he found the fact to be that the "action of the intervener, the 
Southern Pacific Railroad Company, in refusing to pay said taxes 
levied and assessed for the fiscal year of 1887, ending Jane 30, 1888, 
and in defending the said suit of the state of California therefor, 
was whoUy Toluntary upon its part, and was in no manner induced 
or caused by any request, consent, or advice upon the part of the 
défendant the Atlantic & Pacific Railroad Company, represented by 
W. C/Hazeldine, its gênerai attotoey, or other attorney, ofiBcer, or 
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agent having authority in the premises, or upon the part of thé 
presept or former receivers herein, or of any attorney or représen- 
tative of snch receivers." The court below, In passing upon the 
excep;tion taken to this ânding, sustained the exception, and held 
that the Atlantio & Pacific Eailroad Company was liable for a pro- 
portionate share of the penalty, costs, attorney's fées, interest, etc., 
incident to the litigation, and fixed such proportion at 19.03 per 
cent, as chargea in the bill presented by the Southern Pacific Eail- 
road Company to the Atlantio & Pacific Railroad Company. The 
learned judge based this détermination on the ground that the évi- 
dence tended to shove that Mr. Hazeldine, as solicitor for the At- 
lantic & Pacific Railroad Company, had authority to act as such 
solicitor for the company in respect to the matter of thèse taxes, 
and that he, as such solicitor, consulted with the légal représentatives 
of the Southern Pacific Eailroad Company in connection with the 
very taxes in question, and acquiesced in and consented to the 
contest made by the Southern Pacific Railroad Company against the 
taxes in question. In this, we think, the learned judge was correct. 
Had the Atlantic & Pacific Railroad Company desired to avoid the 
additional penalty, attorney's fées, interest, and costs incurred by 
a failure to pay the taxes when due and when contested, it could 
hâve offered its jyart of the taxes, and thereby absolved itself from 
any liability in that direction. From the foregoing opinion it fol- 
lowB that the claim of the Southern Pacific Eailroad Company for 
taxes for the fiscal year 1887>-1888 should be allowed and paid by the 
receiver, amounting, after crediting certain snms previously stated, 
to the balance of |30,121.51, and that that part of the claim which 
relates to the proportion claimed for interest, costs of suit, attorney's 
fées, etc., be allowed as charged in the bill. The judgment and de- 
cree of the circuit court will be afiirmed. 
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FORD PIRE INS. CO. et al. v. SAME. HANOVEK FIEE INS. 00. et al. 
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FIRE & MARINE INS. CO. et al. v. SAME. 

(Circuit Court, N. D. Callfornla. June 27, 1898.) 

Nos. 12,557, 12,563, 12,564, 12,566, and 12,567. 

L BqUITT JuKISDICTIOIf — MULTIPLICITT OF SuiTS— PARTIES— MuiTIFAKIOUSNESS. 

A court of equlty wlll, In a single suit, take cognizance of a controversy, 
détermine the rlghts of ail the parties, and grant the relief requisite to 
meet the ends of justice, in order to prevent a multipliclty of suits, where 
a number of parties hâve separate and Indlvldual claims and rights of 
action against the same party, but ail arise from some common cause, 
are governed by the same légal rule, and involve slmilar facts, and the 
whole matter mày be settled in one action brought by ail thèse unitlng 
co-complalnants. 
M. Same— Inéquitable Conduct op Comi^laint. 

The inequity which deprives a suitor of a right to justice in a court of 
«Qulty l8 not gênerai iniqultous conduct, unconnected with the act of the 
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défendant which the complaining party States as his ground of action, 
but It must be evll practice or wrong conduct in the particular matter or 
transaction In respect of which judicial protection or redresa is sougbt 

•k Bamb— Illégal Combinations. 

The fact that a number of forelgn Insurance companles doing business in 
a State are members of an alleged illégal combinatlon to suppress com- 
pétition, etc., wiU not prevent them from maintaining a suit to enjoin the 
State Insurance commissioner from iUegally revoklng thelr certiflcates 
of authorlty to do business In the state, and canceling thelr bonds. 

4. Fbdbkal Coubts— Following State Décisions. 

The fédéral courts are bound by the décision of the suprême court of 
California that a statute of that state Is void, because, in disregard of an 
express constitutlonal limitation on the power of the législature, It at- 
tempts to impose a tax for municipal purposes. 

6. FoRBiGN Insubancb Companies— Powkrs of State Insurance Commissionek. 
The power of the Insurance commissioner of California to revolie the 
certificate of authorlty under which a foreign company is doing business 
In the state arises only (1) when such a company removes an action to a 
fédéral court, and (2) when It becomes Insolvent. Pol. Code, §§ 595, 600. 
He can cancel its bond only when détective in form or substance, or when 
the sureties are flnancially insuflaeient; and he bas no power or discrétion 
to do either merely on the ground that such company is a member of an 
Illégal combinatlon to raise Insurance rates, or because It refuses to pay 
a tax which it claims Is illégal. 

6. Samb — Construction dp Statutb. 

Pol. Code Cal. § 595, after enumerating certain dutles of an Insurance 
commissioner, further requires him to "perform ail other duties imposed 
upon him by the laws regulating the business of Insurance in thls state, 
and enforce the exécution of such laws." Hdd, that this does not enlarge 
hls Jurlsdictlon, or confer on him any authorlty to perform a duty not 
specified or to exécute a purpose not sanctioned by the law. 

T. C. Coogan (Wilson & Wilson, W. S. Goodfellow, and John Gar- 
ber, of counsel), for complginants. 

Bridgford & Clunie and Andrew J. Clunie in pro. per. (Greorge 
D. Collins and Eugène F. Bert, of counsel), for défendant. 

MOEROW, Circuit Judge. Five bills in equity hâve been âled 
by 62 fire insurance companies, doing business in the state of Cali- 
fornia, against Andrew J. Clunie, insurance commissioner of the 
state of California, to restrain him from doing certain acts which, 
it is alleged, will cause the complainants irréparable injury. In 
bill No. 12,557 the complainants are 34 foreign corporations, viz. 
21 incorporated under the laws of Great Britain and Ireland, 2 
under the laws of the dominion of Canada, 7 under the laws of the 
empire of Germany, 2 under the laws of the republic of Switzerland, 
1 under the laws of the colony of New Zealand, and 1 under the 
laws of the kingdom of Sweden. In bill No. 12,563 the complain- 
ants are 6 corporations incorporated under the laws of the state 
of Connecticut. In bill No. 12,564 the complainants are 10 com- 
panies incorporated under the laws of the state of New York. In 
bill No. 12,566 the complainants are 5 companies incorporated under 
the laws of the state of Pennsylvania. In bill No. 12,567 the com- 
plainants are 7 companies incorporated under the laws of the states 
of Massachusetts, New Jersey, Missouri, Minnesota, Wisconsin, 
Rhode Island, and Louisiana. The questions presented for deter- 
88 F.— 11 
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mlli^tîoii in thèse sevepâlbills are substantially the same, and >?ill 
théf^ofe be qon^idéfce^ t<)gether. . 

Tnè bills allège thât tne complainants are corporations formed 
for tli,e purpose of insurJBge.gain»tlQ8s or damage by fire, and are 
engaged in carrying on tbe business of fire Insurance in the state 
Of Çalifornia; that, béfot^ comtaeiiçîng the business, each of them, 
in âccôrdance with the fa^iôf ,t% sta|;e, procured from the Insur- 
ance commissioner of the state, thçii in office, a certiflcate of author- 
ity, authorizing it to transmet iQSura,nce business in the state, and 
paid to the commissioner therefor the sum of |20 for each certif- 
icate as required by laW; that thèse certiflcates are still in force, 
and hâve uot been canceled, rèvoked, surrendered. Or in any wise 
impaired; that each of the complainants, at ail the times men- 
tioned in the complaint, was, and has continued to be, and is, f ully 
solvent; that they hâve not at any time transferred or caused to 
be transferred tô the United States circuit court any action com- 
menced against them, ot any Of them, in a court of the state of 
Çalifornia; and that they hâve at àll times cbmplied with the laws 
of the state. The bills allège, jfurther, that in the year 1885 the 
législature of the state of Çalifornia passed an act entitled "An act 
to require the payment of certain premiums to counties, and càties 
and counties, by flre Insurance çômpariies not organized under the 
laws of the state of Çalifornia, but doîng business therein, and pro- 
viding for the disposition of snch premiums"; that, by its terms, 
this act purported to require the agents of corporations not incor- 
porated under the laws of this sta.te, but carrying on the business 
of flre Insurance therein, to pay to the county treasurer of every 
county, or city and county in this state, for the use and beneflt of 
the flremen's fund of said county, or cit^ and county, on the first 
Monday in December of each year, a âOm equal to 1 per cent, upon 
the amounts ôf ail premiums which; during the year or part of a 
year ending on the last preceding Monday of September, should 
hâve been received by such agent or person, ot" any other person 
or agent, actiûg during such period for such corporation so engaged 
in such business, or should havë héen âgreed to be paid to such 
corporation or its agents,' for alnyinsurance effected or agreed to 
be efEedted by such corporation Tvifhin the limits of such county, 
or city and cônnty; that this aët is in violation of the constitution 
of the staté of Çalifornia, ahd is null ànd void, and has been so ad- 
judgëd by- thé suprême court oè the state of Çalifornia; that, not- 
withstanding the invalidity oif , puch àct, the défendant, as Insurance 
commissioner; daims and assettS' that the act of the législature is 
vàlid, àhd that ail foreign corporations carryihg on the business 
Of fire iûsùtancein, this staté .at^ ttnder obligations to pay said taxes, 
and clàims and às^érts that; |ti casé ôf f allure so to do, such fotéign 
corporaitions mai;^ ànd «hbuiid be prfeyehted frôm carrying on the 
business of firè insurahcêj in this Htate; th^at thé défendant, as in- 
surance coihmissioner, f jirther claiihs and aâsei-ts that he has pOWèr 
and authprity conférrèd'ùpoh Min by the laws bf the state, as sucîh 
insuraricé' cdinniissioiierl to enforcé the pàyment by said foreign 
dorpbràtîofas of sudi'ta±éS, 'Oî^, fàiiing in' isubh payment, to exeludé 
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such corporations. from çaïTyiiig, on th,e business of ûre insarancç; 
in this State; that none o( the complainants.^ave paid any taxe» 
or percen^ages required to be paid by. tbe act of the législature, 
since the year 1885; that the amount of such taxes i^nd percentages 
reniaining unpaid, and which would bîe due and payable by the com- 
plainants if the said act 0|f , the législature were valid, is the sum of 
1278,000 and upward; ,tha.t; the défendant, as insurance commis- 
sioner, demanded from each of the complainants, jn respect to the 
business respectively transacted by them, thp payment of said taxes 
àccrued since the year 1885, and demanded that such payment be 
made, or that each of the complainants cease the transaction of 
insurance business in this state on or before the Ist day of Feb- 
ruary, 1898; that the défendant threatens and intends, in case said 
taxes be not paid as demanded, to revoke the certificates of au- 
thority held by the complainants,. and forbid them from transacting 
the business of fire insurance in this state, and threatens and in- 
tends, after revoking said certificates of authority, to give notice to 
the public, by advertisements in newspapers, that said certificates 
hâve been revoked, and that complainants are forbidden to trans- 
act the business of fire insurance in this state, and that ail policies 
of insurance and contracts made by them thereafter will be null 
and void; that complainants hâve been transacting the business 
of fire insurance in this state for a number of years; that each of 
them has established agencies throughout the state of California 
at divers places, and that each of them has expended large sums of 
money in establishing said agencies, and in advertising their busi- 
ness, and in providing supplies therefor; that each of the complain- 
ants has a large and valuable business in the state of California, 
of the value of $20,000 and upward; that if the défendant be permil- 
ted to carry his threats into exécution, and revoke said certificates 
of authority, complainants, and each of them, will be obstructed in 
the conduct of their business, their customers and the public will 
be deterred from accepting their policies of insurance, and will 
insure their property with other insurance companies, and that the 
business of each of the complainants, at présent large and valuable, 
will be utterly ruined and destroyed; that if the défendant be not 
restrained by injunction, and be permittc'd to carry his threats into 
exécution, multiplicity of suits will resuit, in that each of the com- 
plainants will be compelled to commence an action for damages 
against the défendant, and in that the défendant will commence 
actions to recover penalties against the' agents of each of the com- 
plainants continuing to transact business, pursuant to the provi- 
sions oî section 596 of the Political Code of the state of California; 
that the complainants are without adéquate remedy at law in the 
premises; that the injury threatened to thepi is irréparable; and 
that the damages which will be sustained by them are difflcult or 
impossible of exact ascertainment. The prayer oî the bill in case 
No. 12,557 is that it be adjudged by the decree of the court that the 
act of the législature of 1885 is nUll and void, and that the com- 
plainants, are not under any obligation to pay the taxes or perçent- 
ages thereih ihéntioned, either as a tax or as a condition of théir 



164 88 FEDERAL REPORTER. 

doihg thé business of flre insuraùce in this state; that thé defend- 
tUït liie èbjoined and reStrained ïrom revoking thé certificates of au- 
thority; or any of them, issued to the coiûplainants, or f rom in any 
nianner obstructing or ititerfering with the complainants, or any of 
them, or their agents, in the transaction of flre insurance business 
in the state of California, and for a writ of injunction pendente lite, 
restralning the défendant from doing any of the acts mentioned in 
the bill'of complaint. 

The bill of complaint in case Na 12,557 was flled January 27, 
1898, and on the same day an order was issued requiring the défend- 
ant to show cause, on Pebruary 7, 1898, why an injunction should 
not issue as prayéd foi* in the bill of complaint, and in the meantime 
the défendant was restrained froiii doing any of the acts or things 
mentioned in the bill of complaint, and thréatened by him, and 
from revoking any of the certificates of authority theretofore issued 
by the insurance commissioner of the state of California to the com- 
plainants, or any of them, and from interfering with or obstructing 
the complainants, or any of them, or their agents, în the transaction 
of flre insurance business in the state of California. After the filing 
of the bUl, and after the order ttJ show cause had been issued and 
served, tô wit, on the 28th day of January, 1898, the défendant ap- 
peared before the judge of this court in chambers, and asked for and 
obtained a modification of the restraining order, striking therefrom 
the provision restraining the defeiidant from interfering with or ob- 
structing the complainants, or any of them, or their agents, in the 
transaction of flre insurance business in the state of California. 

On Pebruary 7, 1898, the complainants appeared, and filed a sup- 
plemental bill of complaint, in which it is alleged that the modifica- 
tion of the restraining order was obtained at about the hour of 3 
o'clock p. m. on Friday, the 28th day of January, 1898, and that at 
the hour of 12:30 o'clock p. m. on Saturday, the 29th day of January, 
1898, the défendant madè and flled in his oiBce an ofiScial order or 
document, wherein he recited that it appeared to him that the bonds 
theretofore given by the complainaùts, and each of them, were insuflS- 
cient and invalid, and that he, as insurance commissioner, by virtue 
of the powers vested iii him by the laws of the state, did thereby 
adjiidge and détermine each and every of said bonds to be invalid and 
insùfficient, and, accordingly, that each and every of the complain- 
ants and their agents were theref ore . required to forthwith renew 
said bonds by substituting valid and sufSciént bonds duly approved 
by him in place thereof; that said order contained no other matter 
or information than as herein stàteG^ save the names of the compahies 
whose bonds were declared to be invalida their agents, and the dates 
of filing the same, and that it in no wise indicated wherein or for 
what reasons the said bonds Wérë; found or determined to be invalid 
or insùfficient; that, ùpon thé complainants being notifled by the 
défendant that he claimed that their bonds were invalid and insufll- 
cient, their attorneys called upra^he défendant, and inquired in what 
respect their bonds weve Invàlîd and insùfficient; that the défend- 
ant refused to give any repïy other than to refer to the order which 
he had made; that inquiry was made as to whether it was claimed 
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by him tbat anj of the aureties upoù any of the bonds were insolvent 
or insufflcient in point of financial capacity, to which inquiries the 
defendaîit refused to make answer save to rèfer to the order he had 
made; that the défendant was requested to fumish a form of a bond 
or specify the terms of a bond which would be satisfactory to him) 
with which request the défendant refused to comply. It is furthet 
alleged that on the 30th day of January, 1898, the défendant made 
the foUowing statement, well knowing and intending that it would 
be published in the newspaper, and thus give widespread circulation 
throughout the state: 

"I hâve made my order, and my future action dépends upon what the in- 
Burance companles may hâve to say. Do I think they will furnish new 
bonds? I think they will, but whether I will approve them is another ques- 
tion. If the bond is not acceptable, I bave the right to reject it, and deny to 
the Company a certlflcate to do business in the state. I shall certainly refuse 
the bond of any company which is in arrears for the tax provided by the law 
of 1885. They claim, of course, that this hfls been declared unconstitutional 
by the suprême court. Well, I don't dispute that. I am aware that the 
suprême court decided against the law on the ground that it was an attempt 
on the part of the législature to levy a municipal tax. Of course, under that 
ruling it would be absurd to undertàke tlie collection of the tax by process of 
law; but, if the companies don't désire to comply with what the law intends, 
there Is no reâson why they should not be barred from doing business hère." 

It is alleged that the bonds were in strict accordanee with the 
laws of the state, and in ail respects valid and suflflcient, and each 
for the sùm of |2,0(X); that priop to making the order of January 29, 
1898, the défendant did not make investigation of the facts concern- 
ing the fdleged invalidity or insufflciency of such bonds, and did not, 
in fact, exercise any judgment or discrétion in relation thereto; and 
thatno fact or circumstance showing, or tending to show, the in- 
validity or insulSciehcy of said bonds, or any of them, was ascertained 
by or brought to the knowledge of the défendant, or existed in fact. 
Thé bill contâins further allégations denying the good faith of the 
défendant in his statements and actions respecting the validity and 
suflSciency of the bonds, his refusai to approve new bonds, and his 
expressed intention torefuse to approve any of the new bonds pre 
pared and executed by the complainanta unless they shall flrst paj 
the taxes attêmpted to be imposed by the act of 1885. The prayer 
of the suppléttiental bill is that the défendant be enjoined and re- 
strained from furthét declaring or asserting to be invalid or insuf- 
flcient the complainafits' bonds, or any of them, and from instituting 
or causing to be instituted, or from inciting others to institute, any 
suits, actions, or proceedings against complainants, their agents or 
brokers, or any of them, and from in any way obstructing or interfer- 
ing with complainants, or any of them, or their agents, in the transac- 
tion of fire insurance business, and for a writ of injunction pendente 
lite restraining the défendant from doing any of the acts mentioned 
in the supplemental bill. A second order was thereupon issiued, re- 
quiringthfe défendant to show cause, on February 14, 1898, why a 
writ of Injiinctîôn should not issue as prayed for in the supplemental 
bill; and, pending thè hearing, the défendant was restrained from 
further declaring or asserting the invalidity or insuflSciency of com- 
plainants' bonds, and from in any manner obstructing or interfering 
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with tke complainantSiOr any of ^tbem, orttheir p^nts, in the transac- 
tion of flre insurîmee busMeas. ; ; i ■ f i . i 
^ It M inëisted on behïili of the défendant that the apt of the légis- 
lature. ôf> 1885 is notnïillsand void, and ie not in yiolation of tlie 
constitution ofthe stateof Galiforuia, or of the constitution of the 
United States, but that itig ayalid and subsisting condition précèdent 
t"ô the transaction of business in said state by the corporations which 
it affecta. The defendanfbjbas, howeyer, in response to the order to 
show cause, flied a volumiîiousafladayit, in which ]^e allèges, among 
other things, that, as insurance commissioner, he does not daim or 
assert, and never has clainted or asserted, that he has power and 
authdrity cohferred upon him, by the laws of tHe state of California, 
to enforce the payment by forèign corporations of the taxes provided 
for' by the sàid act of thè législature, or, failing in Éuch payment, 
to exclude such corporations from carrying on the business of flre 
insurance in the state; that, as insurance commissioner, he does not 
threaten or intend, and has Hever threatèned or intended, in case said 
taxes be not paid on or bef oria tïie ist day of February, 1898, to re- 
voke the eertiflcates of authority held by the complaihants, or to for- 
bid them from trânsacting the business of flre insurance in the state; 
that he will not carry any ôî the threats referred to in the bill into 
exécution, nor will he reToke any of the certiflcates of any of said 
complainants, nOr will he give public notice that he will carry such 
threats intb exécution or revôke sujcUs, certiflcates, or any of them, npr 
wam ail or àny persons that policieS;of insurance or other contracta 
made by them thereafter will be null and void, With respect to the 
matters set forth in the suppleiûental bill of complajnt, défendant 
allèges that no one of the complainatits gave a bond pursuant to the 
provisions of section 623 of the Political Gode of Qalifornia; that de- 
fendant, in rejecting the bonds ©ffered and tendered by the complain- 
ants, andin holding them to be InsufScient andjnvalid, did so after 
due examination and investigation into the matter, and in the 
exercise of discrétion conferred ;upon him by law. This allégation 
is repeated in other forms, but, in substance, the claim of the de- 
fendant is that, in declaring the bonds of the complainants to be 
invalid and insufflcient, he made f ull and complète investigation of 
thel facts cohcerning their invalidity and insuffiiciency, and did, in 
faet, exercise his officiai judgm«nt and discretiioo in relation thereto, 
and did ascertain facts ând ciroumstances showing, and tending to 
show, the invalidity and insufficiency of eaeh and ail of said bonds, 
and that he is ready and willing to approve of valid and sufiflcient 
bonds when fumished by insurance companies authorized to do busi- 
ness under the laws of the state,' The défendant further allèges that 
the complainants should not beî heard nor permitted to prosecute 
or maintain thesé. actions against the défendant, for the r^ason that 
the complainants are now, and bave been for many years, trânsacting 
insurance business in the state «f CîalifQï'nia as members oï a. certain 
illégal combindtion and compact known andîdesignated by the,name 
of thé "Board of Fine Underwriters of theî]B«§iflc"; that the main 
purpose of thîs'or^anizatiôn is to prevent and supprçss compétition 
in the insurance business, to control .the flxiijg of,rand to fix, the 
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rates ot premiums to be charged on insurance, to regulate and pre- 
Tent rebutes, to fix the compensation for insurance btisineSs, to regu- 
late premium collections, and to appoint agencies; that seven-eighths 
of the insurance companies autborized to transàct business in this 
State are niembers of this combination. The défendant sets forth 
in fuU the constitution of the Board of Underwriters of the Pacific, 
and claims that it necessarily résulta thei-efrom that the complain- 
ants are engaged in carrying on business in an unlawful manner, and 
that the action of the complàinants against the défendant is in fur- 
therance of such unlawful interférence; and, as évidence of the truth- 
fulness of this charge, he refers to a circular dated February 24, 
1898, addressed to the local flre insurance agents in thîs state by the 
Board of Fire Underwriters of the Pacifie, concerning the action of the 
insurance commissioner in declaring the bonds of thé complàinants 
invalid, the proceedings in this court, and the fact that the compa- 
nies are conducting business as usual. 

A preliminary objection bas been made by the défendant that the 
bills are multifarious, on the grounds that, while it appears that 
the complàinants are ail interested in the question involved in the 
controversy, their interests are otherwise severable, distinct, and 
independent, and that they are therefore not entitled to unité in thèse 
several actions. As this objection is directed to matters appearing 
on the face of the bills, it should properly be raised by demurrer. 
It is, however, urged as a paroi exception to the légal sufiiciency of 
the bills under rule 67 of this court. The exception cannot be sus- 
talned. A court of equity will, in a single suit, take cognizance of 
a controversy, détermine the rights of ail the parties, and grant the 
relief requisite to meet the ends of justice in order to prevent a mul- 
tiplicity of suits, where a number of persons hâve separate and indi- 
vidual claims and rights of action against the same party, but ail 
arise from some common cause, are govemed by the samè légal rule, 
and involve similar facts, and the whole matter may be settled in oîie 
action brought by ail thèse persons uniting as co-plaintiffs. Pom. 
Eq. Jur. §§ 243, 245, 255, 269; Libbv v. Norris, 142 Mass. 246, 7 N. E. 
919; Osborne v. Eailroad Co., 43 Fed. 824; Kailroad Co. v. Gibson, 
85 Ga. 1, 11 S. E. 442; Sang Lung v. Jackson, 85 Fed. 502, 504; 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ot. 418. 

The case of Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, cited 
by the défendant as sustaining his objection, is, in my opinion, not 
opposed to this doctrine. It appears in that case that James Donald, 
a citizen of the United Statesand of the state of South Carolina, in 
his own behalf and on behalf of ail other persons in the state of South 
Carolina as importers for their pwn use and fconsumers of wines, aies, 
and spirituous liquors, the products of other states and foreign coun- 
triesj flled a bill in equity against J. M. Scott et al., clajming to act 
as constables of the state of South Carolina, and ail other persons 
whomsoever claiming to act as constables, or as county sherifEs, 
municipal policemen, or exeçitfive oflScers or county sherifEs, or in 
any capacity whatsoever under or by virtue of a, certain act qf the 
législature of the state of South Carolina. The action was to re- 
strain the défendants from forcibly entering or attempting to search 
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thedwelling bouse of the plaintiff for liquors of the character men- 
tloned, and from hindering and preventing the plaintiff or any other 
person from importing, holding possession, and using the said liquors 
so imported. A preliminary injùnction was issued as prayed for 
in the bill of complaint, and afterwards, upon the pleadings and 
agreed statement of the facts, the injùnction was made perpétuai. 
In the suprême court of the United States, upon a writ of error, the 
decree was afflrmed, but restricted to the parties named as plaintiffs 
and défendants in the bill. The objection to the decree as to par- 
ties not named as plaintiffs was that as to them the complainant as- 
sumed to act in a représentative capacity for a class of numerous 
persons situated like himself with respect to the matter in contro- 
versy. The court held that such a state of facts was too conjectural 
to furnish a safe basis upon which a court of equity ought to grant 
an injùnction, meaning, of course, an injùnction in favor of plain- 
tiffs, and binding upon défendants not named in the bill ; for the 
court expressly held that the complainant was entitled to an injùnc- 
tion against those défendants who had despoiled him of his property, 
and who were threatening to continue to do so, and upheld the decree 
of the circuit court to that extent. In the présent case the plain- 
tiffs do not act in a représentative capacity, but ail are parties to the 
several bills, by a classification under which the plaintiffs in each 
suit bave the same, corporate rights and are under the same corporate 
obligations with respect to the business in which they are engaged. 

In Smyth v. Ames, 169 U. 8. 466, 18 Sup. Ct. 418, the suprême court 
had before it three cases involving the constitutionality of an act 
of the législature of the state of Nebraska, regulating railroads, 
classifying freights, flxing reasonable maximum rates, etc. There, 
as, hère, ail the plaintiffs were ipterested in the subject-matter of 
the controversy, but were classified in three suits with respect to 
their rights under certain corpora,te franchises. The opinion of 
the court with respect to the question as to what community of 
interests will entitle plaintiffs to unité in one action to avoid a mul- 
tiplicity of suits is peculiarly applicable to the facts in the cases 
at bar, and appears to détermine the question beyond controversy. 
The court says: 

"In thèse cases, the plaintiffs, stockholders in the corporations named, ask 
a decree enjolnlng the enforcement of certain rates for transportatlon, upon 
the ground that the statute prescriblng them Is répugnant to the constitution 
of the United States. Under the prlhciples which In the fédéral System 
aistingtiish cases in law from those in equity, the circuit court of the United 
States, sitting in equity, can malcfe a comprehensive decree covering the 
whole ground of cpntroversy, and thîis avoid the multlpliclty of suits that 
would inevitably arise under the statjite. The carrier Is made liable not only 
to individual persons for every act, imâtter, or thing required to be donc, but 
to a fine of from $1,000 to $5,000 for the flrst offense, from $5,000 to $10,000 
for the second offense, from $10,000 to $20,000 for the third offense, and $25,- 
000 for every subséquent offense. The transactions along the Une of any one 
of thèse railroads, opt of which causes of action might arise under the stat- 
ute, are so numerous and varled that the Interférence of equity could well 
be justifled upon the ground that a gênerai decree, accordtag to the prayer of 
the bllls, would avoid a multlpliclty ôfsUlts, and glve a remedy more certain 
and efflcacious than could be glven in any proceeding instltuted against the 
«ompany in a court of law; for a covirt of law could only deal with each sep- 
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arate transaction Involving the rates to be charged for transportation. The 
transactions of a single week would expose any company questioning the 
validity of the statute to a vast number of suits by shlppers, to say nothing 
of the heavy penalties named in the statute. Only a court of equlty is com- 
pétent to meet such an emergency, and détermine once for ail, and without 
a multiplicity of suits, matters that affect not simply indlviduals, but the In- 
terests of the entire community as involved In the use of a public highway, 
and in the administration of the affalrs of the quasi public corporation by 
which such highway is malntained." 

It is further objected by the défendant that the complainants 
should not be allowed to corne into a court of equity for relief; and 
in support of this objection he invokes the maxim that he who cornes 
into a court of equity must do so with clean hands. The inéquita- 
ble conduct charged against the complainants is that they are mem- 
bers of an illégal combination and compact known and designated 
by the name of the "Board of Fire Underwriters of the Pacific"; 
that the main purpose of this association is to prevent and suppress 
compétition in the insurance business in this state, to control the 
âxing of premium rates to be charged on insurance, to regulate and 
prevent rebates, to flx compensation for insurance, to regulate 
premium collections, and to appoint agencies; that seven-eighths 
of the insurance companies authorized to transact business in the 
state are members of this confédération. In opposition to this 
charge, the affidavit of Rolla V. Watt, who is the gênerai manager 
of the Eoyal Insurance Company and the Queen Insurance Company, 
and also a member of the executive committee of the Board of Fire 
Underwriters of the Pacific, allèges that the last-named association 
is not an incorporation or association formed for business pur- 
poses, and is not conducting any independent business on its own 
behalf; that it is merely the agent of the several insurance com- 
panies carrying on business in this state which are members there- 
of for the more convenient transaction of business between them- 
selves; that it has not nor does it attempt to exert any infiuence 
or control over persons or corporations who are not members there- 
of ; that its purpose is not to stifle compétition, nor to restrict the 
amount of insurance business doue, but, by coopération, to induce 
owners of property to take greater précautions to avoid loss and 
damage by fire, and to adopt inventions and other means to that 
end, such inducement being effected by reducing rates of premium; 
also to prevail upon the several municipalities of the state to main- 
tain fire departments, and adopt means and inventions of preventing 
and suppressing loss by fire, to assist the public authorities to 
prosecute and condemn persons guilty of arson, and by divers other 
means and ways to decrease the amount of loss by fire, and to re- 
duce the hazards of the fire insurance business, and also to estab- 
lish rates of premium which are reasonable and uniform and only 
fairly remunerative, based upon the combined expérience of ail the 
members thereof ; that a large number of insurance companies do- 
ing business in this state are not members of said Board of Fire 
Underwriters; that said insurance companies so doing business in 
this state, and which are not members of said association, hâve 
in fact the capacity to transact ail the insurance business in this 
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sta1î(i if the same were intrusted to them, and might do so with 
sàfety to tbemselves, by réinsuring with, other insurance companfes 
in the United States, in^jwhich theré are, in number, 175 or theré- 
about. It will not be riecessary to enter into a discussion of the 
facts thus presented for the purpose of determining the legality of 
the Board df Uriderwriters in this action, or to aSeertain how far 
its acte are open to just criticism. It is manifest that, if such a 
controversy is disclosed, it is foreign to the one now before the 
court.' The maxim that he who cornes into equity nuist corne with 
cleau hands bas its limitations. It does not apply to every uncou- 
scientious act or inéquitable conduct on the part of the complain- 
ants. The inequity which deprives a suitor of a right to justice 
in a court of equity is not gênerai iniquitous conduct unconnected 
with the act of the défendant which the complaining jprty states 
as bis ground or cause of action, but it must be evil practice or 
wrong corfduct in the particular matter or transaction in respect to 
which juddoial protection or redress is sought. Woodward v. Wood- 
ward, 41 N. J. Eq. 224, 4 Atl. 424; 1 Pom. Eq. Jur. 399. 

The déclarations of the défendant, in his aiBdavit, disclaiming ail 
power and authority as Insurance commissioner toenforce the pay- 
ment of the taxes provided for by the act of the législature of 1885, 
and the power to exclu de foreign insurance corporations from the 
state who fail to pay such taxes, and his further disclaimer of any in- 
tention to revoke their certiflcates of authority to transact flre in- 
surance business in the state, would dispose of that feature of the 
controversy, but for the fact that the défendant insists that the act 
of 1885 is constitutional, and a valid and subsisting condition pré- 
cèdent to the transaction of business by the corporations to which it 
relates, and the fact that prior to the commencement of thèse suits 
he had so notifled the 34 foreign insurance companies constituting 
the complainants in case No. 12,557, offlcially in writing, and had 
demanded that they should forthwith comply with the terms of the 
law, and make the payments therein required, or that they should 
cease the transaction of flre insurance business in this state. This 
notice called the attention of the insurance companies to section 595 
of the Political Code of the state, providing that "the insurance com- 
missioner * • • must issue a certiflcate of authority to transact 
insurance business in this state to any persons in a solvent condition, 
who bave fuUy complied with the laws of this state, and are in no 
wise in arreara to the state, or to any county or city of the state, 
for fées, licenses, taxes, or penalties accrued upon business previously 
transacted in' the state." The notice also called attention to the 
fact that in the same section it was made the duty of the insurance 
eommissionea^tb perform "ail other duties imposed upon him by the 
lawa regulating the business of insurance in this state, and enforce 
the executionbf such laws," and that in section 596. of the same 
Code, it waS'provided that "no person or company must transact in^ 
surance busiiie^s in this state without flrst procuring from the int 
surance commissioner a certiflcate of authority, as in this chapter 
provided.*' This notice was issued from the-offlce'df the commissioner 
on Defcember 31, 1897, and does hotappear to h^Te;b[een recalled or 
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suspended except in so far as it may l)e deemed to be inconsistent 
with the déclarations contairied in tbe defendant's affldavit on the 
présent hearing. Mbreover, the défendant, in declaring the bonds of 
aU the complàinants insufiScient and invalid, on the 29th day of Janu- 
ary, 1898, ^'ithout previous notice, undertook to deprive the complàin- 
ants of their authority to transact business in this state, and to 
compel them to furnish new bonds and to procure new certiflcates. 
\So reason was given in the order for this action, and the charge that 
it waa an arbitrary proceeding is supported by the fact that the bonds 
which the défendant declared insufQeient and invalid were made ont 
on fonns prescribed by the insurance commissioner of the state, and 
two of them had been previously accepted and approved by the défend- 
ant himself. It appears, further, that, on the 30th day of January, 
1898, the défendant made this déclaration : 

"I hâve made my order, and my future action dépends upon what the In- 
surance companies may hâve to say. Do I think they WIH furnish new bonds? 
I think they virill, but whether I wlU approvè them ia another question. If 
the bond is not acceptable, I hâve the right to reject it, and deny to the 
Company a certlficate to do business in the state. I shall certalnly refuse 
the bond of any company which is in arrears for the tàx provided by the law 
of 1S85. They claim, of course, that this bas been declared unconstitutibnal 
by the suprême court. Well, I don't dispute that. I am aware that the Su- 
prême court decided against the laW on thç ground that it was an attempt 
on the part of the législature to levy a municipal tar. Of course, under that 
rullng it would be absurd to undertake the collection oif the tax by process 
of law. Bui;, if the companies don't désire to comply wltb what the law 
intends, there is no reason why they should not be barred from doing busi- 
ness hère." 

It is manifest from this statement that the original purpose of the 
défendant was to compel the insurance companies not incorpôrated 
by or under the laws of this state to pay the taxes provided for in 
the act of March 3, 1885 ; and, notwithstanding the positive assertions 
of the défendant in bis affidavit to the contrary, it is not cleap that he 
bas entirely abandoned that purpose. There is, indeed, some ground 
for believing that he is endeavoring to accomplish indirectly what he 
is not able to accomplish directly, and it therefore becomes important 
to détermine preliminarily the validity of the act of March 3, 1885. 

The constitution of the state of California, adopted in 1879, pro- 
vides, in article 11, § 12, that: 

"The législature shall hâve no power to impose taxes upon counties, cities, 
towns, or other public or municipal corporations, or upon the inhabitants or 
property thereof, for county, city, town, or other municipal purposes, but may, 
by gênerai laws, vest in the corporate authorities thereof the power to assess 
and coUect taxes for such purposes." 

Pursuant to this provision of the constitution, the législature es- 
tablished a uniform System of county and township governments bv 
the act approved March 14, 1883 (St. 1883, p. 299), and provided for 
the organization, incorporation, and government of municipal corpo- 
rations by the act approved March 13, 1883 (St. 1883, p. 93). By 
thèse acts, the législature, as required by the constitution, vested 
in the county and municipal corporations of the state fuU power 
and authority to assess and coUect taxes for county and municipal 
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purposes. Notwithstanding this distribution of the power of taxation 
for local purposes, the législature, by thê act of March 3, 1885, under- 
took to exercise that powei* for the purpose of raising a revenue Irom 
foreign Insurance companies to establish a firemen's relief fund, to be 
disbursed locally. The,ârst section of the act provided that every 
agent of every fire Insurance corporation or company not incorporated 
under the laws of the state should pay into the hands of the treasurer 
of the county, or city and county, in the state, a sum equal to 1 per 
centum upon the amount of ail premiums which, during the year, 
or part of a year, ending on the last preceding flrst Monday of Sep- 
tember, shall hâve been received by such agent or person, or any other 
person or agent acting during such period for said corporation or 
compaay so engagea in said business, or which shall hâve been agreed 
to be paid such corporation or company, or his or their agents, for 
any Insurance effected, or agreed to be ^ected, by such corporation 
or company, against loss or injury by flre upon property situate vi^ithin 
the limita of said county, or city and county. The second section re- 
quired that the tax provided for by the act, when paid or collected 
by the person or ofiicer entitled thereto, should constitute a fund, 
to be knowii and design^ted as the "Firemen's Relief Fund," of the 
county, or city and county, In which the property insured, or agreed 
to be insured, is situatedi The third section provided that such fund 
should be undér the exclusive control of the flre commissioners, or 
other goyerning body pf the fire department or lire dqpartments of 
such county, or city and county, under such régulations as the board 
of supervisors thereof might prescribe. The other sections of the 
act provided for the disposition of the fund thus raised, authorizing 
them to be disbursed by ofiicérs and to members of the flre depart- 
ment of the city, or thé icity and county, to whose treasurer they were 
required to be paid. St.. Câl; 1885, p. 13. 

In 1886 the city and county of San Francisco brought suit in the 
superior court of the city and county of San Francisco to recover 
from the Liverpool & London & Globe Insurance Company the sum 
•of $441.36, alleged to be due under the provisions of this act. The 
■défendant demurred to the complaint, on the grouhd that the act was 
unconstitutional and void. The deiQurrer was overruled, and a judg- 
ment entered in favor of the plaintiff. On appeal to the suprême 
court of the state, the judgment was reversed, the court holding that 
the act attempted to impose a charge for the purpose of revenue, and 
was a tax imposed by the législature of the state for municipal pur- 
poses, and therefore unconstjtutional, and void, and that, as a con- 
dition upon which foreign corporations might be permitted to do 
business in the state, it was void, for the reason that the législature 
could not exercise a power clearlydenied to it by the constitution 
of the state. San Francisco v. Liverpool & L. & G. Ins. Co., 74 Cal. 
113, 15 Pac. 380. This décision certainly disposes of the contention 
that the terme of the act may be enforced as a condition, if not as a 
tax; and, as it'is a construction placed by the highest court of the 
state upon its own constitution and statute, it is binding upon this 
court, and must be followed. Forsyth v. Hammond, 166 U. S. 506., 
518, 17 Sup, et. 665. ! <■ 
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In Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121, certain per- 
sons who undertook to act as county commissioners were adjudged 
to be usurpers as against others'who were lawful offlcers; and it 
was held by the suprême court that, as the act of the législature 
which created the board of commissioners was unconstitutional, there 
were no de facto ofl3cers, and therefore no de jure offlcers; and, an- 
swering the argument that a législative act, though unconstitutional, 
might in terms create an office, and that nothing further than its 
apparent existence was necessary to give validity to the acts of the 
assumed incumbent, Mr. Justice Field, speaking for the court, said: 

"Au unconstitutional act is not a law. It conféra no rights. It- imposes no 
duties. It affords no protection. It créâtes no office. It is, in légal contem- 
plation, as inoperative as though it had never been passed." 

But, as the défendant does not now claim that he can enforce this 
law against the complainants, this feature of the case raay be dis- 
missed without further comment, except to say that the defendant's 
action, on January 29, 1898, in declaring that the complainants' bonds 
were insufflcient and invalid, cannot be Justified for the reasons given 
by him in his statement of January 30, 1898. He then declared that 
he would certainly refuse the bond of any company that was in ar- 
rears for the tax provided by the act of 1885. This déclaration was, 
in effect, a notice that the bonds of the 83 Insurance companies, which 
he had adjudged insufflcient and invalid on the 29th day of January, 
1898, had been go adjudged by reason of such arrearage. 

We come now to the considération of the defendant's action in 
declaring the bonds in question insufflcient and invalid, aside from 
the reasons given by him for such action on January 30, 1898. It is 
contended, on behalf of the défendant, that the complainants were not 
entitled to know his reasons; that he was exercising quasi judicial 
powers in passing upon the sufflciency and validity of their bonds; 
and that his action in that respect cannot be reviewed by the court 
in this proceeding. 

Section 595 of the Political Code of California provides that: 

"The Insurance commlssioner must receive ail bonds and securities of per- 
Bons engaged In the transaction of Insurance business in this state, and file 
and safely keep the same In his office, or deposit them as provided in this 
article. He must examine and inspect the flnancial condition of ail persons 
engaged, or who désire to engage, in the business of Insurance; issue a 
certiflcate of authority to transact Insurance business in this state to any 
persons In a solvent condition, who hâve fully complled with the laws of this 
state, and are in no wise in arrears to the state, or to any county or city of 
the state, for fées, licenses, taxes, or penalties accrued upon business previ- 
«usly transacted in the state; détermine the sufficiency and validity of ail 
bonds and other securities required to be given by persons engaged, or to be 
engaged, in Insurance business, and cause the same to be renewed In case 
.•)f the Insufficlency or Invalidity thereof. * * *" 

Section 623 of the same Code provides that: 

"The commissioner must require every company, association, or Individual, 
not Incorporated under the laws of this state, and proposing to transact In- 
surance business by agent or agents in this state, before commencing such 
business to file in his office a bond, to be slgned by the person or flrm, offlcer 
or agent, as principal, with two suretles, to be approved by the commissioner, 
in the pénal sum of two thousand dollars for each insurance company, asso- 
la tioD, firm, or individual for whose account U la proposed to colleet preml- 
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ums af Insurance In. thls State*: the conditions of such bonds to be as follows: 
(1) TJtiat the persqn or flrm, agent or offlcer, named therein, actiijg on behalf 
of thÇ,. Company, association, flrm or J^jdividual named therein, will pay to tbe 
treasnter of tbe countj, or' clty and çoûnty^ In whlch tbe principal office of 
thé agêncy Is located,- such sum pier quairtef, quarterly In advaDce, for a 
llcenseto transàct an Insurance business, or such otber llcense as may be 
Imposed.by law, so long as 'tbe agency remains, in tbe bands of the person or 
flrm, offlcer or agçnt, named as principal In tbe bond. (2) Tbat the person 
or flrm, offlcer or a^ent, wlU pay to the state ail stamps or otber duties on 
tbe gross amotints Iflsured by them, In tbe mànner and at tbe time prescrlbed 
by law. Inclusive of renewals on existlng polides. (8) That the person, flrm, 
agent, or corporation named therein ,will confprm to ail the provisions of the 
revenue and otber laws made to govern them." 

It is alleiged in the bill of complaint that the bonds of the com- 
plainants, which the défendant adjudgéd to be insufiScient and in- 
valid, were each of them giten pursuant to the provisions of this 
section of the Politicàl Code; that no previous notice was given 
to the complainants of the allegéd insufSciency or invalidity of 
said bondé, op any of them, nor was any opportunity given to the 
cOiiiplaihatits, or any of them, to renew Bâïû bonds, or any of them; 
that the bonds were in fact according to the form which had been 
provided for many yeats last past by suécéssive insurahce commis- 
sioners of this state, and were in form and substiance such as had 
beeû acéëpted and approvéd by the défendant himselî since he had 
been insurance commissioner. A copy of the form of the bond 
furnished by each of the complainftnts îfe attached to the bills of 
complaint, from which it appears that thè terms and cohditions of 
the bonds are strictly in accordance with the requireménts of the 
statu te. It appears, further^ that the défendant was appointed 
insurance commissioner Màrch 3, 1897, ànd again on May 18, 1897. 
Hé qualified on May 19, 1897, under thélàst appointment; ànd from 
the last date, if not beforé; he discharged the duties of insurance 
commissioner. From May 19, 1897, tô January 29, 1898, without 
any objection whatever, he treated complainants' bonds as valid and 
subsistin g obligations, securing the state against any default on 
account of taxes, and entitling the complainants to transàct insur- 
ance business in this state. But, assujning that after investiga- 
tion the défendant did discover that the securities of thèse bonds 
were not sufflcient, or that the conditions of the bondg were not in 
accordance with the statute, was it not his duty^ as an offlcer of 
the state, charged with the administration of the la'ws regulatîng 
the business of insurance, to notify the complainants of the defect, 
and require that the law should be observed? He was authorized 
to cause a renewal of insufficient and invalid bonds; but how could 
the complainants furnish sufflcient and valid bonds by renewal un- 
less they were advised in what pàrtieular they were defective? 
The practical difficulties arising ont of a refusai to give such a no- 
tice is well illustrated by the proceedings which took place before 
the commissioner after he made his order of January 29, 1898, de- 
claring the bonds insufficient and invalid. He was asked by the 
complainants in what respect; tbe bonds were insufficient and in- 
valid, and he refused to reply other than to refer to the order he 
had made. He was asked if the bonds were defective in form, or 
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whç^hpi" he claimed the sureties were insolvent or insufficient in 
point of flnancial abilitj. Hç Tyas also asked tofurnish the form 
of a bond, or speci|y the terms pf,a bond that would be satisfac- 
tory, but to ail thèse inquiries he gave no further information thaa 
to refer to the terms of his order. It appears, however, that the 
défendant did, as Insurance commissioner, on the Ist day of Feb- 
ruary, 1898, accept fromthe Continental Insurance Company of 
New York a bond in the identical form of the bonds adjudged to 
be insufficient and inralid on Januâry 29, 1898; and on the 2d day 
of February, 1898, he accepted the American Surety Company of 
New York as a surety on the bond of the United States Fidelity & 
Guarantee Company of Baltimore. The complainants, acting upon 
the supposition that bonds in the form and with the surety of the 
bonds which the commiSsionfer had accepted would also be accepted 
from thèm, prepared renewal bonds in such fortn and with such 
surety, and on February 3, 1898, deposited them with the défendant, 
as Insurance commissioner. On the 7th day of February, 1898, th!é 
défendant made an order adjudging and determining that each and 
every one of thèse renewal bonds was invalid and insufficient, and 
declined to approve or file the same. Thè order is preceded with 
a written opinion, in which the cominissioner states his objections 
to thèse renewal bonds. Thèse objections are, in substance, as f ol- 
lows: 

(1) It is objected that each of the companies executing the bonds 
is a member of the organization or association known as the "Board 
of Underwriters of the Pacific"; that the purpose and efEect of this 
association is to create a monopoly of the flre Insurance business 
in this state, which, in the opinion of the commissioner, is unlaw- 
ful, and against public policy and the interests of the state; and 
that no foreign corporation can come into the state, and enter into 
such an agreement, become a member of such association, and law- 
fully continue to transact business in this state. 

(2) It is objected, against the bonds of the 34 foreign Insurance 
companies, that the whole of the capital stock of such companies 
had not been paid up. 

Section 15 of article 12 of the constitution of this state provides 
that: 

"No corporation organized oiitside the limlts of this state shall be allowed 
to transact business within this state on more favorable conditions than are 
prescribed by law to similar corporations organized under the laws of this 
state." 

And section 424 of the CivU Code of the state provides that: 

"The entire capital stock of every flre or marine Insurance corporation must 
be pald up In cash within twelve months from the filing of the articles of 
incorporation, and no policy of Insurance must be Issued or risk taken until 
twenty-flve per cent, of thè -whole capital stock is paid up." 

The commissioner holds, under thèse constitutional and statu- 
tory prpvisions, that no foreign corporation organized for more thau 
one yeâr is en ti tled to transact business in this state unless its en 
tire subscribed capital stock has been paid up. 

(3) It i^ objected tiiât the consent of the stockholders of the for- 
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eign ÉorporationB had nol been obtained for their indîvidual and 
perBô&al liability for the debts and liabilities of the corporations, 
as provided in section 322 of the Civil Code of tlie atate. That sec- 
tion provides: 

"Eacb stockholder of a corporation la indlvldually and personally liable for 
such proportion of Its debts and liabilities as the amount of stock or sliarea 
owned by hlm bears to the whole of the subscribed capital stock or shares of 
the corporation, and for a llke proportion only of each debt or clalm agalnst 
the corporation. • • » The liability of each stocltholder of a corporation 
formed under the laws of any other state or territory of the United States, 
or of any forelgn country, and dolng business within this state, shall be îBe 
same as thé liabiUty of a stockholder of a corporation created under the con- 
stitution and laws of this state." 

(4) It is objected that complainants do not maintain an oiBce or 
place in this state for the transaction of their business, where trans- 
fers of stock can be made, and in which shall be kept (for inspec- 
tion by every person having an interest therein, and législative com- 
mittees), books in ■which shall be recorded the amount of capital 
stock subscribed, and by whom, the names of the owners of the 
stock, and the amounts owned by them respectively, the amounts of 
stock paid in, and by whom, the transfers of stock, the amount of 
their assets and liabilities, and the names and places of their offi- 
cers, as provided in section 14, art. 12, of the constitution of the 
state. That section provides: 

"Every corporation other than religlous, edueational, or benevolent, organ- 
ized or dolng business in this state, shall hâve and maintain an office or place 
in this state for the transaction of its business, where transfers of stock shall 
be made, and in which shall be kept, for Inspection by every person having an 
interest therein, and législative committees, books in which shall be recorded 
the amount of capital stock subscribed, and by whom; the names of the 
owners of its stock, and the amounts owned by them respectively; the amount 
of stock paid in, and by whom; the transfers of stock; the amount of its 
assets and liabilities, and the names and place of résidence of its offlcers." 

(5) It is alleged: That in certain states of the Union the certif- 
icates of authority or license to transact Insurance business in such 
states are of annual duration. That section 622 of the Political 
Code of California pro vides that: 

"When by the laws of any other state or country, any taxes, fines, penalties, 
llcenses, fées, deposits of money, or of securities, or other obligations, or pro- 
hibitions, are imposed on Insurance companies of this state, doing business 
in such other state or country, or upon their agents therein, in excess of such 
taxes, fines, penalties, llcenses, fées, deposits of securities, or other obligations 
or prohibitions, imposed upon Insurance companies of such other state or coun- 
try, 80 long as such laws continue in force, the same obligations and prohibi- 
tions of whatsoever kind must be imposed upon Insurance companies of such 
other state or country doing business in this state. • • *" 

— That the effect of this retaliatory law upon the Insurance com- 
panies, from such states as provide for an annual certiflcate, is to 
limit the certifliéate of authority issued to them under the law of 
the state to bhe year. It is accordingly objected that ail such com- 
panies who hâve not procured renewed certiflcates within one year 
are transacting business in this state contvaryto law. 
The commissioner concludes his opinion with the statement that: 
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"There are many other objections, founded upon the laws of this state, 
which I belleve to be sufflcient to justlfy me In withholding approval (rom 
thèse bonds, and In denylng the applications to flle same. I bave carefuUy 
examined the said bonds, and the manner of thelr exécution, and, with the 
exception of those furnished by the Home of New York and Phœnlx of Hart- 
ford, I belleve them to be insufficient in form and substance; and as to the 
two excepted, while not open to ail the objections to whlch the others are sub- 
ject, I am not satlsfled as to thelr exécution." 

The commissioner thereupon adjudged and determined that each 
and every of said bonds was "invalid and insufficient." 

We hâve in thèse objections the opinion of the commissioner con- 
cerning the renewal bonds, but he says notbing whatever about the 
original bonds, the sufHciency and validity of which are the essential 
questions involved in this controversy. It was assumed, however, 
upon the argument, that the objections of the commissioner to the 
renewal bonds were also applicable to the original bonds, and they 
will be so considered. 

With respect to the first objection, it is sufficient to repeat what 
bas been said before, — that the question raised is immaterial. Itis 
a fact, however, that the question whether the Board of Fire Under- 
writers of the Paciâc is an unlawful association or its purpose illé- 
gal was before this court in Continental Ins. Co. v. Board of Pire 
Underwriters of the Pacific, 67 Ped. 310. The subject was there 
discussed by Judge McKenna (now Mr. Justice McKenna of the 
suprême court) with great care, and the authorities relating to un- 
lawful combinations elaborately reviewed. The learned judge ar- 
rived at the conclusion that the association was lawful and its pur- 
pose légal. 

With respect to the other objections, it will not be necessary in 
thèse proceedings to ascertain to what extent the complainants in 
the transaction of Insurance business in this state are subject to the 
constitutional and statutory provisions upon which the objections are 
based. The scope of the commissioner's power to déclare bonds in- 
sufficient and invalid must be determined on other grounds. 

It will be observed that no objection is made by the défendant to 
the sufficiency of the sureties on any of thèse bonds, and, with the 
exception of the gênerai objection that the commissioner believes the 
bonds "to be insufficient in form and substance," no objection is made 
to their form. He points out no defect in the terms of any of the 
bonds, and does not claim that any of the conditions required by the 
statute hâve been omitted therefrom. The objections he has made, 
and which appear to hâve been prepared with some degree of care, 
are directed to matters that in no way affected the sufHciency or 
validity of the bonds under which the complainants were transacting 
insurance business in this state on the 29th day of January, 1898. 
The claim made on behalf of the défendant, that the statute clothes 
the insurance commissioner with a discretionary power in deter- 
mining the sufHciency and validity of the bonds furnished by insur- 
ance companies, and that, in the exercise of this discrétion, his acts 
cannot be reviewed by the courts, is not controverted by the com- 
plainants. They admit that if the solvency of the sureties to thèse 
8S F.— 12 
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boaads was disputed, and tbe commissioûer should in good faith insti- 
tuté ail; iïïqîûirj tôdetèrmifie that tact, aùd, upon the évidence, should 
adjtfd^ë thatthe. , bonds wéte noVsfafiicîe^ in point of flnancial abil- 
ity tp eecure the, State in, the full priiiçipal sum of the bond,, the 
judgmemt of the commissioner would be final, and not subject to 
review by the courts: It may be admitted, further, that, if the con- 
ditions of thèse bonds were such that thèy did not conform to the 
requ>irem'ent)S ol the statute, the judgment of the commissioner acting 
in good faith upon the question of their validity would be final, and 
not subject to review by the courts. But hère we haye the question 
whether the commissioner bas the power to adjudge that the bonds 
of the insurance companies are insufl8cient and invalid for other and 
différent reasons, andbeOause, in his opinion, the companies hâve 
asteoeiated themselves tôgether in an unlawful comhination, or hâve 
not complied with some law of the state. Thèse bonds contain the 
condition that the insurance corupany will "conform to ail the pro- 
visions of the revenue and other laws made to govern them." Is 
it possible that upon the breach of this condition, and for that reason, 
the commiésioner has the power to déclare thèse bonds invalid? 
Mânifestly not. The validity of the bond is the security which the 
state has for the enforcement of the law. But it may be said that the 
action of the commissioner had référence to the future, and not to the 
past; ,that,L:havihg discovered that the insnrance companies were not 
complying with the law, he proposed to termina te their disobedience by 
cancèling their bonds, and, by refusing to approve and file renewal 
bonds, compel them to leave the state. This is, in effect, exercising the 
power of revokiug their certiflcates of authority to transact business in 
this state.- If the commissioner has this power under such conditions, 
it must be found in the law in plain and explicit terms. It ought 
ndt to be matter of inference or the subject of mère conjecture. It 
should be positive and distinct, and in accordance with the manifest 
intent and purpose of the, législature. The commissioner has the 
power to revoke certiflcates of authority under which insurance com- 
panies are ehtitled to transact business in this state. This power is 
clearly and distinctly given in the statute, but the conditions under 
which it may be exercised are also clearly stated. By section 595 of 
the Political Code of California it is provided that the commissioner 
may revoke the certiflcate of any ioreign corporation or company 
authorizing it to do business in this state whenever "such corporation 
or company shall transfer or cause tobe transferred an action to the 
United States circuit equrt.^' By section 600 of thesame Code it is 
provided ithat, "whenever the commissioner ascertains that any per- 
son engaged In the insurance business is inSolvent wlthin the mean- 
Ing of this chapter, he must révoke the certiflcate grahted, and send 
by mail to such persoh, addressed to him at his principal place of 
business, or deliver to himtpersonally, notice of such revocation," etc. 
Thèse are thè only conditions undeiP which the comnlissioner is au- 
thorized by. the laws of the state to revoke a certiflcate, and, by a 
well^known rule of interprétation, the authority cannot be extended 
to other conditions or; circumstancesi not mentioned in the statute. 
Suth. St. Const. Law, § 392. 
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■''^ We find, then, that, wliile the power of thfe commissioner in deal- 
ing with the bonds of the însurance companies and with the certifi- 
cate of authority granted them to transact business in the state is 
cléarly deflned, it is, nevertheless, limited in its seope, and does not 
include the authority to déclare complainants' bonds insuflBcient 
and invalid for any of the reasons disclosed in the défendant 's afîBda- 
vit. How, then, can it be said that he was acting within bis juris- 
diction in the exercise of a légal discrétion? It is true that in section 
595 of the Political Code, after enumerating certain duti es of the com- 
missioner, he is required to "pt^rform ail other duties imposed upon 
him by the laws regulating the business of insurance in this ^state, 
and enforce the exécution of such laws." But this provision certainly 
does not enlargé his jurisdiction, or confer upon him any power or 
authority to perform a duty not specified, or to exécute a purpose 
not sanctioned by the law. U. S. v. Doherty, 27 Fed. 730, 733; U. 
S. V. Kirby, 7 Wall. 482, 486. "Notwithstanding the words of the 
commission give authority to the commissioners to do according to 
their discrétion, yet their proceedings ought to be limited and bound 
with the ruie of reason and law." Booke's Case, 5 Coke, 99. 

The duty the commissioner is required to perform in enforcing the 
exécution of the laws against domestic insurance companies is clearly 
pointed out in section 601 of the Political Code, where it is provided : 

"In case any person, upon the réquisition of the commissioner, fails to make 
up the deficièncy of the capital in aecordance with the requirements of this 
chapter, or to comply in ail respects with the laws of this state, the com- 
missioner must communicate the fact to the attorney-general, who must. 
■s^'ithin twenty days after receiving such cortimunication, commence an action 
in the name of the people of this state in the superior court of the county 
where the person in question is located or bas his principal office, against such 
person, and £(pply -for an order requiring cause to be shown why the business 
should not be closed," etc. 

If the ohly purpose of this section is to close up the business of the 
delinquent corporation, and not to distribute its eflfects to the stock- 
holders and creditors, as determined in State Iny. & Ins. Co. v. Su- 
perior Court of City and County of San Francisco, 101 Cal. 135, 146, 
35 Pac. 549, it is not perceived why the section is not applicable to 
ail insurance companies aliïœ, whether foreign or domestic. If a 
foreign corporation fails to comply with the laws of the state, is there 
any reason why that fact should not be determined by the court upon 
the suit of the attorney gênerai, as in the case of a domestic corpora- 
tion, when the remedy for the delinquency is to compel the corpora- 
tion to cease doing business in the state? There is certainly no 
reason in the gênerai administration of the law, and none has been 
disclosed in any of the facts of the présent case. 

The conclusion to be drawn from thèse varions provisions of the 
statute is that the duties of the insurance commissioner hâve been 
carefully prescribed and regulated. If a foreign insurance corpora- 
tion removes ah action from the state court to the United States court, 
or becomes insolvent, the commissioner is required to revoke its 
«'prtificate of authority to transact business in the state. If the 
bnnd of such a corporation is discovered to be invalid by reason of 
the conditions being détective in form or substance, or if it be found 



180 88 FEDERAL REPORTER. 

that the sureties are insufficient, in a flnancial point of view, to 
secure to the state the pénal sum of the bond, then it is the duty of 
the commissioner to cause the bond to be renewei If the commis- 
sioner discovers that such a corporation had failed to comply with 
the la\^^s of the state in any respect, and no spécifie method of pro- 
cédure lias been prescribed by the statute, then the commissioner is 
required to communicate the fact to the attorney gênerai of the 
state, who may proceed on the bond, or take such other action as 
may he appropriate under the circumstances. What can be more 
clear than the fact that it is not necessary to enlarge the commis- 
sioner's powers in one direction to secure an enforcement of the law 
in another? 

In Com. V. City of Philadelphia (Pa. Sup.) 35 Atl. 195, a contract 
had been made by the board of éducation of the city of Philadelphia 
for a matter within their department, and they had issued a warrant 
for payment of the claim thereunder, and an alternative writ of man- 
damus had issued to compel the city comptroller to sign a warrant 
for the payment of the claim. The comptroller answered that it did 
not appear that the contract was made in accordance with an act 
governing such contracts; that the binding of the books, which were 
the subject of the contract, was so unsuitable as to render them un- 
serviceable for public use; and that the relator wad allowing a very 
large commission to the agent who secured the contract. The judg- 
ment of the court of common pleas of Philadelphia was in favor of 
the défendants. The suprême court, in passihg upon the suflaciency 
of this answer on appeal, said: 

"The answer appears to be based on a very exaggerated and erroneous Idea 
of the eontroller's powers and authority, and the claim that he is 'not sub- 
ject to the order Or direction of the court' is not to be tolerated. The duties 
of the controller, as was held In Com. v. George, 148 Pa. St. 463, 24 Atl. 59, 
61, are partly ministerial and partly discretlonary; and, whlle the courts will 
not revlew hls discrétion, exercised in a proper case, yet he is not above the 
law, and his discrétion is not arbltrary, but légal. When, therefore, he is 
called upon by the courts, the facts must be made to appear sufflciently to 
show that they brlng the case within his discrétion, and that it was exercised 
in obédience to law. On this subject the courts are the final authority, and 
their jurisdlction cànnot be ousted by siûiply putting forth the assertion of 
discretlonary power, without showing that the matter was properly within 
such discrétion. ♦ « • The only contest cornes from the controller, and 
his grounds of objection, set out at length in his aijswer, show that none of 
them were founded on matters within his discrétion. Had any of them been 
valld, the court would not revlew hls décision in regard to the facts; but 
when, admitting ail the facts, none of the reasons are sufflcient, the courts, 
and not the officiai, must détermine the rights of the parties. This is the riile 
even in cases of discrétion vested 1» strictly judicial tribunals (In re John- 
son's License, 156 Pa. St. 322, 26 Atl. 1066; Gross' License, 161 Pa. St. 344. 
29 Atl. 25; Gemas' License, 169 Pa. St. 43, 32 Atl. 88); and a fortiori must It 
be the rule where the discrétion, though ample and exclusive, is reposed in a 
tribunal or an officiai who is only quasi judicial within prescribed 11m its." 

The jiidgment of the lower court was acçordingly reversed, and 
mandamus directed to be issued. , 

Applying the doctrine of this case to the case at bar, and it appears 
to dispose of ail the objections which the défendant has raised to the 
présent proceedings. The duty of the commissioner is partly minis- 
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terial and partly discretionary. With respect to the performance 
of those duties in which he exercises his discrétion in good faitli, the 
courts will not review his judgment or restrain his action; but the 
discrétion he may thus exercise must be a légal discrétion, and within 
the limitations of his authority. He cannot act arbitrarily or capri- 
ciously, or in disregard of the established rules of law; and, when 
he is called upon by the court to answer the charge that his conduct 
is illégal, oppressive, and injurions, he should be able to présent such 
facts as will clearly show that he is acting under authority and 
within the jurisdiction of his office. It is true, the défendant allèges 
in his affidavit that in rejecting the bonds offered and tendered by 
the complainants, and in holding them to be insufflcient and invalid, 
he did so after an examination and investigation into the matter, 
and in the exercise of the discrétion conferred upon him by law ; but, 
from other facts alleged by the complainants, and not denied by the 
défendant, this allégation appears to be in the nature of an opinion 
which the défendant him self formed as to the character of his own 
acts in the premises. That there hâve been evils in the administra- 
tion of the Insurance law may be admitted; that the défendant be- 
lieves it to be his duty to make the office of commissioner efficient 
and of substantial beneflt to the public may also be conceded; but 
it does not follow that he may adopt any course or pursue any method 
that will accomplish the purpose he bas in view. The law furnishes 
the guide and régulâtes the performance of officiai conduct, and will 
be construed as conferring those powers only which are expressly 
imposed or necessarily implied. Mechem, Pub. Off. § 511. A tempo- 
rary injunction will issue, in accordance with this opinion. 
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(Circuit Court of Appeals, Bighth Circuit. June 27, 1898.) 

No. 1,041. 

1. PUBI.IO LaNDS— HOMESTEADS— RbLINQTJISHMENT— BONA FiDE SbTTLERS. 

When, on the rellnquishment o£ a homestead entry, the land is, and for 
some tlme past has been, in the possession of another, who is a bona 
fide settler, his rights as such immedlately attach to the exclusion of a 
thlrd person, who procures the rellnquishment to be made, and who 
simultaneously with the rellnquishment tenCers an application for entry 
of the lands, and immedlately enters thereon and makes improvements. 

2. Same — RuLiNGS OF Land Department — Bquity Jurisdiction. 

It is only when it is made plaln that the offleers of the land department 
hâve, by a mlstake of law, deprived a party of land to which he is right- 
fully entitled, that a court of equlty is justifled in setting aside the action 
of the department. 

Appeal from the Circuit Court of the United States for the District 
, pf Minnesota. 

' The blU in this case was flled In the circuit court for the district of Minne- 
sota, for the purpose of determining the ownership of 160 acres of land sitU' 
ated in that state, as between the cotaplainant and défendant, it appearing 
that the légal tltle of the land is vested in the défendant, Richard Dowman, 
under a patent of the United States duly issued to him under date of March 
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17, H89T. ^ A «eniurrer td thé "bïll was àled, and, àtter argunlent, was sustained 
*y! tUêi circuit court, th&bill.beîng dlsmlssed Jor want a£ jequity, and the 
Cçmpî^inant now seeks, to obtaln a reversai pf the deçree diswisslng the blU. 
F'r'nm tlje ràct» reclted in'thê blll ànd the exhlbits attached thereto, it appears 
'ttiat dn May 7, 1890, one Kobéi-t H. Doi^an had made a honiestead entiy of 
the îand in the United States land oftce at Duluth, Mlnn., whlch he subse- 
quentljf relinquiahcid, all^3 th^reupon the complainant filed this reliuquishment 
lu the laod; office, and made! application to be allowed to enter the same in 
her own bèhalf, On Novembeï 18, 1890, Klchard Dowman, the défendant, 
flïed in thelalid office an- àtitillcatldn for the entry of the land as a home- 
stead; accompanîed wlth an affldavlt stating that he had made an actual 
settlement on the land onthe JGth of geptember, 1890, having built a house 
thereon, and that he was lu ejfclusive possession of the premises when Doran's 
entry was relinquished, on'the 24th of October, 1890. For the purpose of 
determliiing the rights of the parties, hearings were had before the reeeiver 
ànd résister of the local land office, who dîd not agrée in their conclusions, 
and the case theh ïwent befoçe the commîssioner, who decided in favor of the 
complainant, Moss, and thereupon an appeal was taken to the secretary of 
th€ interior, before whom the matter was fully heard, and by whom the facts 
were detetminéd, ànd statéd as follows: '*rhe land Involved In this contro- 
versy lies In the^Pirst sûhool district ofr Cook county, staté of Minnesota. 
This county i» a (very large ORe, being flfty miles long east and wegt, and 
elghteen miles :^jride north and south at the east end, and flfty miles wide 
north and south at the west epd. The northern Une of the county Is the 
sbuthem Une of Canada. The land in controversy lies in the northern central 
part of Cook county, near the Oanadlan Une. To use a description made by 
Miss Moss, the défendant, fthe land was sltuated in the wildest and most 
unbrokçfl wllderness, without roads, or even foot traiis, through Minnesota 
for the. settlements, distant by rail from Duluth over nlné.. hundred miles. 
The neàrest post office is flftj^ miles awa.y, and lielegraph nearly one hundred 
miles distant.* ÎÉllchard Dowman, the settler and contestant in the case, had 
lired for a number of years >ip (Sraad Marais, the county town of Cook county, 
distant flftyj. miles, south^î^st, of the land, and in the same school district. 
He was a member of the First district school boàrd, a county commîssioner, 
was unmarrled, and his occupation, besides the two county offices, appears 
to hâve been that of an explorer and guide for parties going through that 
part of the country. The évidence does not show that he had any other visible 
means of support or possessed'much money. Although numerous persons 
hâve made homestead entry of this land, none appear to hâve done so In 
good faith, for none appear to hâve made any settlefiient durlng the period 
of five years it was entered and relinquished every six months. Dowman, 
accordlng to his own testimony, khowing the land had been thus entered and 
relinquished a number of times twithout any of the entrymen attemptlng to 
make settlement thereon, wention the land September 19, 1890, and began the 
construction of a house, whlfih he- flnished October lOth foUowlng. From 
that itime he made the land his home, actually living there continuously 
iintil November, 1890, wlth the que exception of a trip to the county town for 
provisions, which he made October 19, 1890, returning October 24, 1890, the 
day Doran's relinquishment.was ffied. From November 1, 1890, to the, date 
of the hearing, he has been temporarily absent for days at a tlme In Grand 
Marais, the county town of Cook county, a village of one. hundred aijd twenty 
inhabitants, but which, although flfty miles distant, lies in the same school 
district as does the land in controversy. This absenteeism appears owlng 
largely to the f act that Dowman was a member of the school board and a 
county commîssioner, two distinct offices, and to fulfiU the duties of which 
■ he was compelled to go to the county town, The county town was also the 
nearest point at which provisions could be obtained. Owlng to the distance, 
the absence of transportatlon, and the difflcultles of the route, it required two 
days tb make the trip, aud Dowman appears to hâve on ooefesions been ab- 
sent quite a number of days at a tlme from his claim. But this does not neces- 
sarlly show bad faith, and the department always présumes temporary ab- 
sences to be for good reasons, end, before a contrary reason wUl be aecept- 
ed; facts must be disclosed which prove it. In this case no such facts- 
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hâve been proaucedfiana nothlng toi show Dowman Lad any other home than 
that on ihe land in cdritroyersy, beyônd a ropm, over tiie store of a frlend, 
wùicli he o(?cupied in thé éôunty town on thèse vlsits;' Moss was a àchool 
teaeher in Grand Rapids, Mieh., and'had taught 'scîhool in cities for a period 
of twenty years. She was unmarried, about forty years of âge, andhad 
^4,0<X) in cash, and a farm in DaliOta yielding an ineome of from flOO 
to $250 par annum, while her salary w^s $00 par month. She bought th'e ra- 
linquishnient of the land solely on the représentations of her Daliota agent, 
from Doran, who, as previously shown, had been erroheously allowed to malie 
entry of the land. Without Ijnowing anything of the land except from her 
agent, and without ever having been nearer than one hundred and sixty miles 
on an air line, and nine hundred miles by rail, she paid Ç1,000 for the re- 
linquishment. The évidence shows that at that time Dowman was a settler 
iiving upon the land. Returnlng to Grand Rapids, Mlch., over one thousand 
miles fïom the land by the nearest route, although she had sworn she made 
entry on the land with the purpose of mailing settlement thereon, Moss con- 
tinued to teach scliool until the latter pi^rt of Mareh, five months after her 
entry, and atter she had been served wltb a notice of Dowman's contost. The 
following month she made the trip to the land, arriving thcre two days before 
the expiration of the flrst six months after her entry. Pitching a tent within 
sight of Dowman's hou.<e, in which he was Iiving, she begnn the érection of 
improvements so near to Dowman's cabin that the clearings joined, erecting a 
résidence that cost $700, and ail the furniture and eonvenlénces that money 
eoiild bny to make it eomfortabie for a woman to resida in. Ali this expendi- 
ture and improvement were made in the face and with a knowledge of 
Dowman's daim and prier settlement, and therefore made at Moss' own risk, 
and it wouid appear, for the purpose of defeating hîs claim, if possible, by 
means of superior Improvements, in spite of the long-established and well- 
iiuowu l'uiing of this department in such cases. The character or value of 
.Moss' improvements gives her no advantage. Because she had more money 
than Dowman to expend on improvements does not detract from his rights. 
In View of thèse facts, and tliat no évidence has been introduced which shows 
tiiat Dowm.in's settlement was not made in good falth, ùnder the established 
raling of this department, the settler Dowman's right attaches Instantly on 
tîie filing of Doran's relinquishment, and is therefore superior to Moss' entry." 
Based upon this décision, the land department issued a patent of the land 
to Richard Dowman, and therenpon the présent bill was filed, in which it is 
prayed that compiainant be adjudged to be the owner of the land, and that 
ihe défendant holds the légal title as trustée for compiainant. 

James K. Redington (Warren N. Draper, on brief), for appellant. 
L. C. Harris, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In the brief flled by counsel for appellant, it is admitted that it is 
well settled that "ail questions of fact presented and decided in a 
controverted proceeding, where both parties are heard, are concluded 
by the department décision, and are binding on the court. But where 
the ofiSçers of the land department hâve, by a mistake of law, given 
to one man the land which,! upon the facts found, belongs to another,, 
eq.uity'will grant relief byputting the title where of right it ought 
to be." In this case it appears that a controverted proceeding was 
had betwefn tlie parties befqre the secretary of the interior, in which 
it bas been decided that at thç time, to wit, Oetober 24, 1890, wjien 
coniplivinant ruade application to enter the land, Dowman was them 
a i?ettki"$}i«;reQB in, good faith, and, this being tri^ç as a matter of 
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fàct, the only (juestion of law arising thereon is whéther the complain- 
ant could inake a homéstead entry thereof which would be effectuai 
against the pre-existing actuàl occupancy of Dowman. On behalf 
of appellant it is argued that Dowman cannot be permitted to take 
advantage of the entry and occupation by him initiated September 
19, 1890, because the land was not then open to homéstead entry by 
reason of the then pending application of Doran ; that, the land be- 
ing thus segregated from the public lands open to entry, the at- 
tenipt of Dowman to obtain a settlement was illégal, and, the at- 
tempted entry being illégal, no righté can grow out thereof, on the 
principle that no person should be permitted to obtain an advan- 
tage by reason of his own wrong or illégal acts. The action of Dow- 
man in going Upon the lànd, for the purpose of making a homéstead 
thereon, was not illégal or wrongful, within the meaning of the rule 
invoked. When Dowman's entry was made no one was upon the 
land, and there was nothing to show that any one claimed it, except 
the entry of Doran's application on the records of the land ofiflce at 
Duluth, some hundreds of miles distant. If Doran's application had 
ripened into a title, Dowman's actual entry on and settlement of the 
land would hâve been ineffectuai to defeat it, but it would be ef- 
fectuai and légal against ail parties whose rights were acquired sub- 
séquent to the entry thus made. By the relinquishment of Doran's 
claim, the land became again subject to entry, and Dowman's actual 
possession and occupancy at once became effectuai in his favor. 
His action in taking possession in September, and continuing the 
same thereafter, might hâve been ineffectuai as against Doran, but 
such action was not illégal and wrongful in such sensé that he can- 
not claim the beneflt thereof as against the appellant, whose entry 
was not made until the 24th day of October, 1890. The facts show 
that Doran's entry was relinquished on that day, and the land was 
then restored to the unappropriated public domain. When this res- 
toration of the land took place, Dowman was a settler thereon in 
good faith, living on the land, and his rights attached as soon as the 
land became subject to entry. The facts, as found by the secretary 
of the interior, show that Dowman was in possession of the land, 
in good faith, for homéstead purposes, during the whole of the 24th 
day of October, 1890; and, as a matter of fact, it is impossible for 
the appellant to show that, when she filed her application in the land 
ofiSce on that day, the land was not then in the possession of Dow- 
man, and she is of necessity driven to claim, as màtter of law, that 
Dowman's entry was illégal and wrongful, and that, as her appli- 
cation was flled in the laùd office àt the same time she flled the 
Doran relinquishment, she becomes entitled to the beneflt of the 
Doran entry, as against the effect of the existing possession by Dow- 
man. The évidence shows that appellant paid Doran $1,000 to re- 
linquish his entry, but by this payment she did not become the as- 
signée of Doran's rights or entry. The payment was made in con- 
sidération of Doran relinquishing his entry, in order that thereby the 
land might be restored to the unappropriated public domain, and thus 
become opén to other entries. It is not open to appellant to insist 
that she is, in any sénsè, the successor to, or assignée of, the Doran 
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entry. The payment to Doran of the sum named created no equity 
or right in favor of appellant as against Dowman, and the only légal 
effect that can be given to the relinquishment executed by Doran is 
that thereby the land became again open to appropriation under the 
bomestead act, and, being thus released from the effect of the Doran 
entry, the appellant made application at the land ofiSce to enter the 
land, which application is in law effectuai from its date; but the 
fact, as found by the secretary of the interior, is that, when this 
application was made, the land was then occupied by a bona fide 
settler, and there is no légal or équitable ground for holding that 
the right conferred by such prior possession and occupancy must be 
postponed to the right created by the application filed in the land 
ofiSce. 

Counsel for appellant claim that their position is sustained by the 
ruling of the suprême court in Wood v. Beach, 156 U. S. 548, 15 Sup. 
Ot. 410. In that case it appeared that Wood, in 1870, had occupied 
certain lands in Kansas, seeking to make a homestead thereof, which 
were within the indemnity limits of a railroad grant then existing, 
and under which the land had been withdrawn from sale or entry 
by proper orders of the land department, entered in 1867. The final 
sélection of the land under the railroad grant was made in 1872, and 
the deed from the state to which the title passed under the act of 
congress was made, in 1873, to the défendant Beach. The suprême 
court held that the withdrawai orders in 1867 were suflScient to de- 
feat a settlement for homestead purposes taking effect while 'the or- 
ders were in force, because thereby the land was in fact withdrawn 
from sale or eutry, and, as the railway company subsequently per- 
fected its right to the land and made sélection thereof, its rights 
could not be defeated by any supposed equities existing in favor o. 
Wood, who raade his homestead entry with full knowledge of the 
facts. This case would be an authority in point, if the présent con- 
test was between Doran, claiming under his entry in the land office, 
and Dowman, claiming under an aetual settlement made after the 
Doran entry had been filed; but it is not applicable to the question 
at issue between the présent litigants. In the brief submitted for 
appellant, counsel hâve cited many décisions of the land department 
for the purpose of showing that from 1859 to 1885 it was uniformly 
held "that no right upon cancellation of an entry inured by reason 
of a settlement made during its existence; that to hold otherwise 
would be to enable a trespasser to benefit by his own wrong;" and 
it is therefore claimed, under the rule of stare decisis, that the sec- 
retary made a mistake of law in not following the doctrine claimed 
to be established by the décisions cited; but counsel further show 
in their brief that. since 1885, modifications of the previous ruling 
hâve been made, and récognition bas bèen given to settlements made 
under circumstances similar to those existing in the présent case, 
and that since August 20, 1890, the rulings of the department are 
to the effect that a settlement made in good faith and prior in time 
will be held good as against a filing or application tendered simulta- 
neously with the relinquishment or cancellation of a pre-existing en- 
try. It thus appears that if the secretary in this case had held that 
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Dow?maBi'8'eiitry and settlemenÉ^ tbongh made in goo^ Mth,. were 
iiot àv^ilable to bim upon the rdinquishment of Dorants entry, ènch 
puliûgi'would hâve beencohtrgryito that estalàlislied (by tMe latër 
décisions' of the department; i »nd' icertainly it cannot bç said that^ 
in following the later rulingéj the secretary violated; any recognized 
rule of law; and it is only when itï.is°made plain thiat ,the offlcers of 
the land department havë, by â mistake of law, deprisfed a party of 
land to which he is rightfully éntitled that a court of equity is Jhs- 
tified in setting aside the action of the department. Moore v. Kol)- 
bihs, 96 U. S. 530; Marquez v. Frisbiè, 101 U. S. 473; Quinby v. 
Oonlan, 104 U; S, 420. i 

Being of the opinion that the'faets set forth in the bill herein filed 
do not malîe a case for the intervention of a court of equity, with- 
in the rule laid down in the càsës' cited, it follows that tïie trial 
court did not eri" in dismissing the bill on the merits, and the decree 
to that effect is afifirmed. 



INTERSTATE OOMMEEOB COMMISSION v. WESTERN & A. R. CO. et aL 

(Circuit Court, N. t>. Gëorgla. June 15, 1898.) 

No. 524. 

1. Thb Fo0rth Section of the Act *» Resolate Commerce. 

If a greater charge be made for a shorter than for a longer distance ovcr 
the same Une, etc., and tlie circunistances and conditions at the longer 
distance point are substantially glmllar to those at the shorter distance 
points, it Is a violation of the fourth section; but If the clrcumstnnces and 
conditions at the longer distance point are substantially disslmilar, wltli n 
the meanlng of the act, to those *t the shorter distance poiut, the founli 
section Is not violated. 

2. Same. 

If the clrcumstànces and cotidltions at the longer distance point are suii- 
stanrinïly disslitiilar from those at the shorter distance point, tlien tlie 
fourth section of the àct Is inapplicable. Cases clted and followcd: lu 
re Louisville & N. R. Go., 1 Interst. Commerce Com. R. 57; 1 Interst. 
Commerce Com. R. 278; Interstate Commerce Commission v. Atohi- 
Bon, T. & S. F. R, Co., 50.Fëd. 300; Behlmer v. Rallroiid Co., 71 Veô. 
839; Interstate Commerce Commission v. Alabama M. Ry. Co., 18 Sup. 
et. 45, 108 U. S. 144. Case clted and disapproved: Intersfate CommLTce 
Commission v.East Tennessee, rV. & G. lîy. Co., 85 Fed. 107. 

8. BAME — SlMILARlTT OCClUCU.Vls'JJASCKB ANU CO^DITiaNS — COMPETITION. 

'. , Gompetiliou, is oue of thu;^llqst ojjylous and effective circumtitances that 
make the conditioifs uuder which' â long and short liaul is perfornicd dis- 
similar, and as suèh mùàt liave beeh in the coutemplatlofl of congre.?s in 
the passage oCth« act to.reghràte commerce. Case cited: Interstate Coni- 

, merce Commission. V. Alabama^ai. Ry. Co., 18 Sup, Ct. 45, 108 U. S. 144. 

4 •SAMBT-GQMPKTITiON UETW-EBJ^, UAII/WAYS. 

Railway competltipn may.çrçate su^'h dissimilar clrcumstànces and con- 
ditions as exempi the carrlet frbin an observance of the long and short 
'hkul provision. The fourthsectlon déclares thftt the carrier shall not make 
the higher charge to the néarer point under substantially similar cirdum- 
stances aijd eoijdrtipns. , If .the clrcumstànces and conditions are not sub- 
stantially Biml|ar, then the sectloiji does nqt apply, and the carrier is not 
bound.to régàrà It "lii the îB'alïing bf Us t£|,rlffs. 'Jt rallvsray compétition 
dôes âctiially coiitroï the 'raté ât the more 'distant point, that rate Is not 
màde undei tbe^ saiBiè dricumstances arid cbnditlonsaa Is the rate at the 
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Intermediate polnt„a^id the hlgher rate Is not prohiblted by the fourlh sec- 
tion. Cases clted: Savannah Bureau of Frelght & Transportation v. 
Charleston & S. Ry. Co., 7 Interst. Commefce Com. B. 479; 11 Ann. Bep. 
Interst. Commerce C!om. pp. 37-43. 

9. SAMB— POWEB OF COUETS AND COMMISSION IN REGARD TO RaTES. 

Where the circumstances and conditions at the longer distance point are 
substantially dissimilar, the carrier may Judge of this for Itself, în the 
flrst instance, and flx the rates for the longer distance point without vio- 
latlng the fourth section of the aet; but this does not preclude the courts 
or the commission from inquii-ing as to whether the rates to the shorter 
distance points are unjust or unreasonable, or whether they eonstltute 
undue préférence for, orunjust préjudice against, any locallty. Case clted: 
Interstate Commerce Commission v. Alabama M. Ry. Co., 21 C. C. A. 51, 
74 Fed. 723; Id., 18 Sup. Ct. 45, 168 U. S. 173. 
S. Same. 

In order to constitute dlssimllarlty under tlie fourth section of thé act 
the compétition must be real, and not imaginary or trifling. 

7. Thb Third Section op thb Act to Requlate Commbbce— Undok Phefbk- 

ENCB. 

Railway companiea are only bound to glve the same terms to ail persona 
alike under the same conditions ând circumstances, and any fact whioh 
produees an Inequallty of condition and a change of circumstances justi- 
fies an Inequality of charge. Case clted: Interstate Commerce Commis- 
sion V. Baltimore & O. R. Co., 12 Sup. Ct. 844, 145 U. S. 283. 

8. Same— Compétition. 

If the lesser charge to the longer distance point results from dissimilar 
circumstances and conditions brought about by conipetition, it eannot be 
sald to be a préférence which is undue or unreasonable. 
B. Same. 

Ail the eTidence shows Is that the rate to Atlanta, the longer distance 
point In this case, Is forced on the railroad officiais by compétition. There 
is no évidence of any Improper désire on the part of thèse officiais to glve 
Atlanta a lower rate or the local shorter distance points a higher rate. The 
matter Is eontroUed by existlng compétitive conditions. Uuless the rates 
«omplalned of, as compared with each other, vlolate the fourth section of 
the act, there seems to be very llttle ground for clalming that they violate 
the undue-preference provision of the thlrd section. Case cited: Inter- 
state Commerce Commission v. Cincinnati, N. O. & T. P. Ky. Co., 56 Ped. 
947,948. 

10. Same. 

Government should not undertaiie the impossible, but injurious, tasiî of 
malîlng the commercial advantages of one place eqiial to tliose of another. 
It might as well attempt to equalize the intellectual powers of its people. 
There should be no attempt to deprive a commuriity of its naiural ad- 
vantages, or those legltimate rewards which flow from large investmcnts, 
business industries, and competing Systems of transportatiop to facilitate 
and increase commerce. The act to regulate commerce has no such pur- 
pose. Case clted: Brewer v. Railway Co., 84 B'ed. 258. 

11. Thb First Section op thb Act to REgulate Commerce— Rbasonabi.e- 
HBSS DP Rates in and op Themsblves. 

The flrst section provides that ail charges for the traiisportation of prop- 
erty, etc., shall be reasonable and just. There is no évidence to justify 
a finding that the rates charged to the shorter distance points in this case 
are unjust and unreasonable in and of themselves. The mère fact that 
lower rates which are charged to a longer distance compétitive point pay 
somethlng above the cost of the service of'carrlage does not show that the 
shorter distance rates are unreasonable. ' î 

12. Same— CoMBiNATioN Rates. 

The rates to the shorter distance points in this case are inàde up of a 
highly compétitive rate from point of Shipment to Chattanooga, added 
to a local rate to destination flxed by the Georgià, Railroad CotpmissJon. 
The rates In question, when seï)arately cônsidered, are not unreasonable or 
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nïijust: On thfe contrary, the téstlmohy Is that each !s reasbnable of 
Ittëlf. Case clted: Interstate Commerce GdiBnilsslon v. Alabama M. By. 
Ùo, 21 0. C; A. Bl, 74 Ffed. 723. 

18. ThB SbOOKD BkOTION of THB ACT TO R^ÔOiiATB COMMERCB. 

The second section deals with préférences as between shippers, and not 
as bëtween locallties, an^ it Is conceded to be whoUy Inapplicable to this 
case. 

QeO. ïi. Bell, Asst tJ. S. Atty. (L. A. Shaver, of counsel), for com- 
plainant. 
Ed. Baxter and Payne & Tye, for défendants. 

NEWMAN, District Judge. On the 16th day of October, 1891, L. 
N. Trammell, Allen Fort, and Virgil Powers, constituting the railroad 
commission of Georgia, flled with the inteMate commerce commission 
a pétition setting up à violation on the part of the above-named de- 
fendants of section 4 of the actof congress, entitled "An act to i-egulate 
commerce" (24 Stat. 379). The pétition, af ter setting ont that the 
défendants are common carriers engaged in transporting goods from 
Cincinnati, Ohio, to points in Georgia, and therefore subject to the 
act to regulate commerce, complains that the rates charged on freight 
from Cincinnati and oth^f OWp river points to Calhoun, Adairsviïle, 
Kingston, Cartersville^ Acworth, and Marietta, local stations on the 
Une of the Western & Atlantic Railroad in Georgia, are greater than 
the rates charged to Atlanta, the eastern terminus of the ^estern & 
Atlantic jEkailro^d, and alo^gër distance point. It \yas alïegé'd that the 
transpor^tion to, Atlanta and to the local stations named,iwas nnder 
substantially similar circumstances and conditions. The pétition fur- 
ther stated thàt Marietta is 20' miles westof Atlanta and tlS miles east 
of Chattanooga, that Acwoj-th is' 35 miles, west of Atlaiiïa and 103 
miles east of Chattanooga, thàt Cartersville is 48 miles west of Atlanta 
and 90 miles east of-Chattanooga, that Kingston is 59 miles west of 
Atlanta and 79 miles east of Chattanooga, that Adairsviïle is G9 miles 
west of Atlanta and 69 miles east of Chattanooga, and that Calhoun 
is 78 miles wesit of Atlant^a and 60 miles east of Chattanooga; 
that the rates of. freight charged, collécted, and received by the de- 
fendants for freight transporlation by continuons carriage from Ihe 
City oî Cincihiiatî and otbei" Ohio river points to thè towns and stations 
abové nàmed were more and greater oh each class than the amôunt 
charged and received for freight to the-city of Atlanta, which is a 
greater distance from the city of Cincinnati; that, therefore, the rates 
were unreasonable and discriminating in their nature, that they hâve 
called the attention of the officiais of the Western & Atlantic Railroad 
Company to thp f act, an(i that they hâve refusfed;and declined ta 
change the same. The prayer of the pétition is as follows : 

"Whereupon pètltlbners, jis tlja, railroad commission of the state of Georgia, 
come and présent the f act s as af oresaid, and appeal to the Interstate commerce 
commission for relief, and aver aud charge that the aforesaid through rate of 
freight Into the state of (Jeo,rgia and to the différent towns and stations On 
the Western & Atlantic Eailroad, so made, charged, and collécted by the 
carriers as aforesaid, is unreasonable and discriminating in its nature, and 
is In dli-ect violation of section 4 of the a,ct of congress emitled 'An act tty 
regulate commerce.' " 
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Answers werè filed by the défendants, in which substantially they 
denied that the transportation to Atlanta and the other points named 
was under substantially similar circumstances and conditions, or that 
the rates were unjust and discriminating. After hearing the parties, 
the Interstate commerce commission, on November 11, 1892, flled its 
report and opinion, and made an order in which it reqnired the railroad 
companies to desist from the acts complained of in the pétition of the 
Georgia railroad commission. On the 27th day of May, 1893, the 
interstate commerce commission fîled its bill in this court, alleging 
that the défendant railroad companies had refused, and still refuse, to 
comply with the order so made by it, asking that said order be enforced, 
and that the défendant railroad companies be enjoined in accordance 
with its décision and order. The particular act, therefore, which it is 
claimed constitutes a violation of section 4 of the act to regulate com- 
merce, is the charging and receiving greater compensation in the ag- 
gregate for the transportation of a like kind of property from Cin- 
cinnati and other points, called and known as "Ohio river points," 
for a shorter distance to Calhoun, Adairsville, Kingston, Cartersville, 
Aeworth, and Marietta, in the state of Georgia, than for a longer dis- 
tance over the same line in the same direction to Atlanta, also in the 
state of Georgia; the shorter being included within the longer distance. 
The claim, of course, is, and the conclusion of the commission was, 
that freight carried from Cincinnati, etc., to Atlanta, is carried under 
substantially similar çirçumstances and conditions as freight carried to 
the shorter distance points named. And this violation of section 4 has 
been the only question raised prior to this hearing, as shown by the rec- 
ord. If the circumstahces apd conditions at Atlanta are Substantially 
similar to those at Marietta and the other shorter distance points named, 
it is conceded to be a violation of section 4 of the act to regulate com- 
merce; if the çirçumstances and conditions at Atlanta are substantially 
dissimilar, within the meaning of the act, to those at the shorter distance 
points, then it is conceded that the fourth section is net violated. As 
bearing upon this question, and, indeed, as determining it, the question 
discussed in this case, as in several other cases, has been whethei* 
or not compétition with other carriers subject to the act to regulate 
commerce at longer distance points is sufScient to make the carriage 
to such points Under dissimilar çirçumstances and conditions. The 
record in this case shows that the rates on first-class goods per lOQ 
pounds, in 1892, and at présent, are as foUows: From Cincinnati to 
Chattanooga, 76 cents; to Calhoun, $1.09; to Adairsville, |1.12; to 
Kingston, $1.15; to Cartersville, $1.18; to Aeworth, $1.24; to Marietta, 
$1.27; and to Atlanta, $1.07. The rate to the six local points named 
is made up of the through compétitive rate to Chattanooga, Tenu., 
with the local rate authorized by the Georgia railroad commission from 
Chattanooga to the points named added. The plan of rate-making 
in Georgia to local noncompetitive stations is to add to the through 
compétitive rate the local rate authorized by the Georgia railroad com- 
mission; and when made in this way the above rates are the resuit. 

After the case was at issue in this court, évidence was taken both 
for the commission and the railway companies. The évidence for 
the commission was that of merchants at the local stations on the 
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Western & Atlaqtic Railro^^. , Their eyi^epfie tençied to show that they 
^epe jut at a disfi^xaatage at tl^eir i^espeçtiye places of business by 
reason^oithe iQwer jfate to Atlaîi^ and !t^ ii;ijury had resultèd to 
business at thèse points by reason of tte ,.|!\.tlaiita rate. The évidence 
for the railiway çorapanies wàs taken for the purpose.of sj^owing, and 
tends tp ^how, ithat the.rateto Atlanta, is the resuit qf active compé- 
tition; aj^o that.^je ii'ate |;ft,the, local "stations named on thé Western & 
Atlantticjlailroad were ju^t and reasonable faites in and pf themselves; 
also that a lower rate toj ;tjhe local stations would not materially affect 
the amQupt pf goods carried to those stations, or the volume pf business 
tran^acted. The testimony 4s of considérable length, and no attempt 
will be raftde to quote f rom. the évidence for either side except from 
the testipjjouy.of one witness ont of a number, as ta compétition exist- 
ing at Ailanta. Mr. J. M. Oulp, the gênerai ; traîflc manager of the 
Southern Rail way, was a witness for the défendants, and the following 
extract is taken from hjs testimony, by questions and answers: 

"Q. State M'hether the rates of freight from Ohlo river points to Atlanta 
are eontrolled by any, apd, If so, to what, estent, by compétition. A. They 
■are entirely çontrolled by compétition. They are controUed by compétition 
between thé r'ailroads themselves, the rallroads leadlng from thé Ohlo river 
themfeelves, and controUed by cbinlpetltlon from the Bastern seabbard. The 
adjustmënt of rates on certaii» df the classeâ l8 based upon the same rates 
from Cincinnati to Atlanta as frotn Baltimore to Atlanta. Tt^is Is not trua 
•of «ail classes, but It is true cf. a number of classes. Q. State whether there 
is any such / compétition at^.Ôalhoun, Adalrsvllle, Kingston, CartersvlUe, Ac- 
worth, and Marietta as exists àt Atlanta, Georgia. A. There; Is not the 
same compétition. There Is compétition exlstlng up to Chattanooga,— strong 
compétition; and the rates flxed by that compétition are used In maklng rates 
to thèse local; iStations. As I hâve before testlfled, to thèse compétitive rates 
up to Chattanooga are added the ratés whlch are the same for the same dis- 
tance as the ràteS of the Geôrgla cdinmisslon." • ; ' 

While the testimony varies spmewhat, the above is in Une with the 
testimony of ail the witnessps for the défendants who testified on the 
subject. The présent case was heard and decided by the Interstate 
commerce commission in 1892. At that time there had been no au- 
thoritative détermination of the question as to whether or not compé- 
tition at a longer distance point would render the carriage of freight 
to such point under substantially dissimilar circumstances and condi- 
tions from those existing at a shorter distance point within the mean- 
ing of the fouptU section of the act to regu^ate commerce. Since that 
time several case^ hâve been before the suprême court, and the ques- 
tion thoroughly discussed, It appears to bè now flnally settled by 
the décision of the suprême court in the case of Interstate Commerce 
Commission v. Al^bama M. Ey. Co., 168 U. S. 14^^ 18 Sup. Ct. 45. 
In that case the substance pf the décision by the s^prepje court mây 
be gathered from a headnote as follows; 

"Compétition is one of the most obvions aad effective circumstances that 
ma^e the conditions under wbl|Çh a long and short hanl Isi perfprmed »ub^ 
stantially dissinj^ar, and as snch must, hâve been In the èontemplatlon of 
cbngress in the passage of the tict to regulàte Commercé. ' Thls Is no longer 
an operi question in thîs court."' ^ " • . 

In the case pf gavannali Bureau p,f JFreight & Ti'knsporta:tion v. 
Cl^ar,U:iSton!^ ;S. , Ry. Co., t' Intersjt. Compaerce Corn.' ït. '479, the io- 
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terstate commerce commission, speaking of this décision in the 
Alabama M. Ry. Co. Case, used the following language: 

"The commission has unlformly held, «p to the présent time, tba,t thIs 
species of compétition does not create the îiecessary dissimilarity of cii-cum- 
stanoes and conditions under that section, and such woiild hâve been its 
décision in this case upon the law as it was supposed to be when the flndings 
of fact were prepared. Sinee then, however, the suprême court of the 
United States, by its décision in the case of Interstate Commerce Commission 
V. Alabama M. Ey. Co. (decided Nov. 8, 1897) 168 U. S. 144, 18 Sup. Ct. 45, has 
determined that thiS: view of the law is erroneous, and that railway compé- 
tition may create such disslmilar cireumstances and conditions as exempt 
the carrier from an observance of the long and short haul provision. Under 
this interprétation of the law as applied to the facts found in this case, we 
are of the opinion that the charging of the hlgher rate to the intermediate 
points as set forth is not obnoxious to the fourth section. The section 
déclares that the carrier shall not make the higher charge to the nearer 
point under 'substantially similar cireumstances and conditions.' If the 
conditions and cireumstances are not substantially similar, then the section 
does not apply, and the carrier is not bound to regard it in the maliing of its 
tariffs. The court has decided that railway compétition. If it exists, must 
be considered. If, therefore, such compétition does actually control the 
rate at the more distant point, that rate is not made under the same cireum- 
stances and conditions as is the rate at the Intermediate point, and the higher 
rate Is not prohibited by the fourth section." 

In the Eleventh Annual Report of the Interstate Commerce Commis- 
sion (page 37) the commission discussed the Alabama M. Ry- Co. 
Case, decided by the suprême court, as follows: 

"It is stated In the foregoing pages that there was pending before the su- 
prême court of the United States a case arising under the fourth section. Siuce 
the above was written, that case has been decided adversely to the contention 
of the commission. It Is proper, therefore, to further state the nature and bear- 
ing of that décision. The case is entitled 'Interstate Commerce Commission v. 
Alabama Midland Railway Company and Others,' and was decided November 
8, 1897. The original complaint was brought by the Board of Trade of Troy, 
Ala., against the Alabama Midland Railway Company and the Georgia Cen- 
tral Railroad Company and their connections. The facts, In brlef, are thèse: 
Troy, Ala., !s situated upon the Alabama Midland Railway, 52 miles east 
of Montgomery. Rates from ail points in the East and Northeast are 
higher to Troy than to Montgomery via the Alabama Midland, although the 
trafflc oyer that Une passes through Troy on Its way to Montgomery. Rates 
on cottoh from Troy to Bastern seaports, liUe Savannah, are higher than rates 
on cotton from Montgomery, although the Montgomery cottou passes thrpugh 
Troy upon Its Way to Savannah. There were other questions In the case, 
but thèse sufflciently illustrate what waa decided in référence to the fourth 
section. Troy is reached by two railroads, the Alabama Midland and Geor- 
gia Central, and both thèse Unes actually compete at that point for ail kinds 
of trafflc. Montgomery Is the converging point for several lines of railway, 
whlch also compete for ail klnds of tralfic. The défendants elalmed that 
the lower rate at Montgomery was justified and made necessary by this 
compétition hetween, the différent lines centerlng there, iwblch did not affect 
the rate to Troy. The fourth section provides that more shall not be cb^rged 
for the short than for the long haul when the transportation is under 'sub- 
stantially slrnilâr cireumstances and conditions.' The défendants Insisted that 
the fact of railway compétition at Montgomery made the circuinstanees and 
conditions at Troy and at Montgomery dissimllar, and that, therefore, the 
inhibition pf the fourth section did not apply. The commlasion had beld 
in many preï;lous casés, and held In this case, that railway compétition be- 
tween carriers subject to the provisions of the act should not of Itself create 
necessary dlssimîlaHty In cireumstances and conditions. This côiitentiotl is 
not sustalned by the suprej^p court, whichholds that such compétition doesi- 
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create that dlsslmllarlty, and that the hlgher rate to Troy Is not prohlblted 
by the f ourth section." 

Then, after discussing at some length the origin of this section, 
the views of the commission, its purposes, etc., it states (page 43); 

"Thls language Is Intelligible as to the thlrd section, but we are at a loss 
to understand how it can be applled to the fourth. That section enacts that 
the carrier shall not charge more for the short than for the long haul under 
substantially similar circumstances and conditions. If the circumstances and 
conditions are similar, the greater charge cannot be made. If the circum- 
stances and conditions are not similar, the section does not apply. The court 
holds that railway compétition of controUing force malses the circumstances 
dissimllar. If, therefore, we flnd in a particular case that compétition of con- 
troUing force actually exlsts, that ends the matter. We hâve no power to say 
■whether, nor to what estent, such compétition justifies the hlgher rate to the 
intermediate point. The thlrd section is still left, and under that section we 
may inquire whether, under ail the circumstances, the rates as adjusted glve 
an undue préférence to the compétitive point, but the fourth section is by this 
décision eliminated from the act." 

In view of the foregoing statements made by the Interstate com- 
merce commission in its report, and in the décision of the Savannah 
Bureau of Freight & Transportation Case, it may reasonably be 
assumed that the commission itself would not now, upon the record 
and facts. décide, in the case under considération, that the fourth 
ssection of the act was ^iolated. 

Examining the question of the existence of such compétition at 
Atlanta as is necessary to justify the lower rate, we flnd that the 
Interstate commerce commission haa expressed itself in this case. 
In its report and opinion in the présent case the commission stated: 

"The présent adjustment of rates to Atlanta is the outcome of severe com- 
pétition between Unes leadlng from competihg markets, lilce St Louis, Balti- 
more, Cincinnati, etc., and with some modifications, occurring from time to 
time, has been in efCect for a cotislderable perlod." 

If compétition generally with other lines renders the circumstances 
and conditions of the haul dissimilar, severe compétition would 
seem to make it beyond question. As a matter of gênerai public 
knowledge, Atlanta is many times as large as either of the points 
on the Western & Atlantic Railroad as to which complaint is made. 
It is also weU known, and it is disclosed by the évidence, that at At- 
lanta several différent lines of railroad compete actively for business; 
and not only is compétition active between carriers, but also be- 
tween markets competing for the Atlanta business. Goods may be 
brought by wàter from New York, Philadelphia, Baltùnore, and 
other Eastem points by steamer to Charleston, Brunswick, and Sa- 
vannah, and thence by competing Unes of railway to Atlanta. From 
similar points in the North and East there are also competing Unes 
of rail. From points in middle North and the great Northwest, 
there is compétition by rail , and partly by water routes. Eight 
Unes of railroads enter Atlanta. Its commercial and manufacturing 
interests are large and varied. At the local points on the Western 
& Atlantic Railï'oad mentioned there is very little, if any, compéti- 
tion. It must be; apparent at a glance that the conditions under 
which transportation is effected to Atlanta and at any of the local 
stations are entirely différent. Assuming, therefore, what is now 
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clearly decided, that compétition may distinguish. the circumstances, 
and should be considered in determining whether a given rate is 
obnoxious to the fourth section of the act to regulate conMnerce, it 
seems clear that the rates complained of in tbis caae are not viola- 
tive of that section. 

In the case of Brewer v. Railway Co., 84 Fed. 258, recently de- 
cided by Judge Speer, of the Southern district of Greorgia, it is held 
that the compétition existing at Maçon, Ga., is such as to distinguish 
the circumstances and conditions of transportation to that city from 
those existing at Griffin; and a construction is given the fourth 
section of the act in accordance with what bas been hereinbefore ex- 
près sed. Judge Speer, in concluding bis opinion, aptly says: 

"Shall gOTernment undertake the impossible, but Injurious, task of mak- 
Ing the commercial advantages of one place equal to those of another? It 
might as well attempt to equalize the intellectual powers of Its people. There 
should be no attempt to deprive a comtnunlty of Its natural advantages, oi 
those legltlmate rewards which flow from large Investments, business Indus- 
tries, and competlng Systems of transportation to facUitate and increase 
commerce. The act to regulate Interstate commerce has no such purpose, and 
^yet this appears to be the Inévitable resuit of the relief the complainants seek 
in this case, without any adéquate correspondlng advantage either to them- 
selves or to the communlty in whlch they Uve." 

It is said, bowever, that, even if the rates in question hère are not 
objectionable under the fourth section of the act, the charges made 
to Calhoun, Kingston, Adairsville, Cartersville, Acworth, and Ma- 
rietta are, in and of themselves, unjust and unreasonable, and as 
such corne within the prohibition of the flrst section of the act re- 
ferred to. That section provides that "ail charges made for any 
service rendered or to be rendered in the transportation of passen- 
gers or property as aioresaid, or in connection therewith, or for re- 
ceiving, delivering, storage or handling of such property shall be 
reasonable and just; and every unreasonable and unjust charge for 
such service is prohibited and declared to be unlawful." It has been 
stated already that the charge originally made in this case, and 
the one to which évidence was directed, hearings had, and orders 
madë, up to tiie présent time, was the violation of the fourth sec- 
tion of the act, and that the charges made to the local stations on 
the Western & Atlantic Eailroad relatively to the charge made at 
Atlanta were in violation of that section. But there is no évidence 
whatever to justify a finding that the rates charged to Calhoun, 
Kingston, Adairsville, Cartersville, Acworth, and Marietta are un- 
just and unreasonable in and of themselves. It is argued that the 
fact that the rate to Atlanta is said to be a reasonable and just 
rate by the witnesses for the défendant, that the rates to the other 
points, being higher, must be unreasonable. The witnesses speak of 
the rate to Atlanta as a part of a gênerai System of rates, and a 
fair construction of their évidence is that they are spoken of as 
reasonable in connection with this gênerai System of rate-making. 
Thèse witnesses testify in response to questions of counsel for com- 
plainant that the rate to Atlanta pays somethlng above the cost of 
the service of carriage. It is doubtful as to what this expression 
meafls, and as. to what it includes, — ^whether it relates simply to the 
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cost connectèd iûimèdiately wi^k the transportatioh of the goods, or 
whether it embraees ail of thé cDst to the railroad eompâny, includ^ 
ihg its ftxed charges, etc. - Bnt^ èither way, the^faot that the rate 
to Atlanta is reasonaWe does not show that the other rates are un- 
reasonahle. ■ 

It is said, alsô, that -lâie fact thatii uart of the rate to Calhoun, 
Kingston, Adairsville, ©artersville, Acworth, and Manietta is the 
local rate flxed by the Georgia railroad commission for local hauls 
shows that It is unreasonable. The rates to thèse points are made up 
6f a highly compétitive rate to Chattanooga with the local rate 
added. The testimony is that each is reasonable of itself. In the 
Alabama M. Ey. Co. Case in the circuit court of appeals (21 C. C. A. 
51, 74 Fed. 723), in reply to a question of this sort, raised in that 
case, it is said "the rates in question, when separately considered, 
are not unreasonable or unjust." Thé facts hère being similar, the 
conclusion should be the sàme. 

It is further urged that this bill should be sustained upon the 
g round that the rates complained of violate the third section of the 
dct, in that there is an undue préférence and advantage in favor of 
f^he longer distance point, and an unreasonable préjudice or disad- 
vantage against the shorter distance point. It was said by this 
court in the case of Interstate Commerce Commission v. Cincinnati, 
N. O. & T. P. Ry. Co., 56 Fed. 925, as follows : 

"As to the question of undue préférence, under section 3 of the act to regu- 
late commerce, It may be stated that, unless the trafic Involved hère Is ob- 
noxious to the fourth clause of the act, It can hardly be said to be an undue 
préférence in favor of Augjista, or an undue préjudice or dlsadvantage 
against Social Clrcle. In the party rate case (Interstate Commerce Com- 
mission V. Baltimore & O. R. Co., 145 U. S. 263, 12 Sup. Ct. 844) the suprême 
court say: 'But so far as relates to the question of undue préférence, it 
may be presumed that eongress, in adopting the languagè 6î the English act. 
had in mind the constructions glven to thèse words by the English courts, and 
Intended to Incorporate tbeni into the statute. * * • In short, the sub- 
stance of ail thèse décisions i? that railway companies are only bound to give 
the same terms to ail persons allke, under' the same conditions and circum- 
stances, and that any fact whlch produces an Inequallty of condition, and a 
change of circumstances, Justifies an inequallty of charge.' ' So that, linless 
the rates complained of, as compared wIth each other, vlolate the fourth sec- 
tjon of the act, there,seems to be very little ground for claiming that they 
vlolate the undue preif erence provision of the third section." 

There might be, of course, a casé! of undue préférence on the one 
hand and undue prejudièe on the other in connection with a charge 
of a greater rate for the shorter thàtn for thé longer haul. But the 
évidence hère fails to show that there is any undue préférence in 
favor of the longer distance point. The évidence shows that 
the rate to Atlanta is forcfed on the railroad oflacials by compéti- 
tion. There is no évidence whatever of any improper désire on the 
part of thèse officiais to give Atlanta a lower rate or the locaJ 
points a higher raté. The matter is controUed by existing compéti- 
tive conditions. ■■■'.■ 

Counsel for the commission, in his able brief, invites the attention 
of the court to the fact that"violations of the long and short haul 
rule of section 4 are ôhly a species of^undue préférence in rates be- 
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tween localities, and that such violations fall within the purview 
ot the provisions of section 3 forbidding undue préférence between 
localities, and would hâve been unlawful under that section, al- 
though not speciâcally denounced in section à. Congress, there- 
fore, in making the greater charge for the shorter than the longer haul 
the subject of spécifie denunciation in a distinct section of the law, 
only intended to emphasize its disapprobation of that particular 
species of undue préférence in rates between localities, and to point 
it out as one of the principal evils which called for remédiai législa- 
tion, and which the commerce law was especially designed to rem- 
edy." But congress, by the fourth section, intended to establish 
a test as to the lawfulness- or unlawfulness of charges in connection 
with the long and short haul. Where, under the terms of the sec- 
tion distinctly and speciâcally dealing with the long and short haul 
question, certain rates are légal, we cannot turn to another broader 
and more comprehensive part of the law, and détermine them to 
be illégal, If the lesser charge tp the longer distance point results 
from dissimilar circumstances and conditions brought about by com- 
pétition, it cannot be said to be a préférence which is undue or un- 
reasonable. 

Attention bas been called by counsel for the commission to a ré- 
cent décision by Judge Severens in the circuit court for the Eastern 
district of Tennessee, at Chattanooga, in the case of Interstate Com- 
merce Commission V. East Tennessee, V. & G.R. Co., 85 Fed. 107, and 
spécial stress is laid on a part of the opinion by Judge Severens, as 
follows: 

"Now, I do not understand that such a conclusion follows from that décision 
[décision of the suprême court in the Alabama Midland Case]. On the contrary, 
I suppose that when a violation of the long and short haul provision Is charged, 
compétition Is one of the éléments which enter into the détermination whether 
the eonditiong are simllar; and, if dlssimilarity is found, then the further 
question arises whether the dissimllarity is so great as to justify the discrim- 
ination which is complained of. The language of the act ought not to be 
tîed up by such libéral construction. If It were, then If It should be found that 
the dissimllarity of conditions Is really In favor of the locality discriminated 
agalnst, the provision would not apply,— a resuit contrary to the manifest 
intent. In other words, my opinion is that the restraint of section 4 is to 
be applied upon the scale of comparison between dissimllarity of conditions 
and the disparity of rates, and that it Is compétent under that section to 
restrain the exaction of the greater charge for the shorter haul, although 
there may be a substantlal dissimllarity of conditions, provided the dlssim- 
ilarity is not 80 great as to justify the discrimination made," 

This view of the law suggested by Judge Severens, it is submitted 
with the utmost déférence, is not the view adopted by the courts, or, 
indeed, by the Interstate commerce commission itself. The view gen- 
erally entertained is that, if the circumstances and conditions at the 
longer distance point are substantially dissimilar from those at the 
shorter distance point, then the fourth section of the act is inap- 
plicable. 

In the case of In re Louisville & N. R. Co., 1 Interst. Commerce Com. 
R. 57, speaking through Judge Cooley, with référence to the phrase 
"under substantially similar circumstances and conditions," in the 
fourth section of the act, the commission says: 
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"If tiie drcnmstances and conditions of tbe two hauls are dlsslmllar, tbe 
»tatute is not vlolated." 

In the Eleventh Anâttal Report, embraced in the language hereto- 
fore quoted, is this expression by the commission: 

"If, therefore, we flnd In a partlcular case that compétition of controlUng 
force actually exista, that ends the matter. We hare no power to say 
whether, nor to what estent, such compétition Justifies the higher rate to the 
intermedlate point." 

Tlie language of the commission in the Louisville & N. R, Co. Case 
has been quoted witli approval by Judge Ross in Interstate Commerce 
Commission v. Atchison, T. & S. P. R. Co., 50 Fed. 300, and by Judge 
Siinonton in Behimer v. Raiiroad Co., 71 Fed. 839. Alabama M. Ry. 
Co. Case, supra. 

In the opinion of the circuit court of appeals for the Fifth circuit 
(21 ce. A. 59, 74 Fed. 723) in the Alabama M. Ry. Co. Case, by Cir- 
cuit Judge McCormick, this occurs: 

"Within the limita of the exercise of intelligent good faith In the conduct 
of their business, and subject to the two leadlng prohibitions that thelr 
charges shail not be unreasonable or unjust, and that they shall not unjustly 
discriminate so as to give undue préférence or dlsadTantage to persons or 
trafflc similarly circumstanced, the act to regulate commerce leaves common 
carriers as they were at the common law, free to malie spécial rates looking 
to the Increase of their business, to classify thèir trafic, to adjust and appor- 
tlon thelr rates so as to meet the necesslties of commerce and of their own 
situation and relation to W, and, generally, to manage their important inter- 
ests upon the same principles which are regarded as sound and adopted In 
other trades and pursuits. The carriers are better quallfied to adjust sueb 
matters than any court or board of public administration; and, within the 
limitations suggested, it is safe and wise to leave to their trafic managers 
the adjusting of disshnilar clrcumstances and conditions to their business." 

In the same case in the suprême court this language of the circuit 
court of appeals is drawn in question, and in the opinion by Justice 
Shiras for the suprême court (168 U, S. 173, 18 Sup. Ot. 51) it is said: 

"The last sentence in this extract Is objected to by the commission's coun- 
sel, as declaring that the détermination of the extent to which discrimina- 
tion is justifled by clrcumstances and conditions should be left to the car- 
riers. If so read, we should not be ready to adopt or approve such a posi- 
tion. But we understand the statement, read in the connection in which it 
occurs, to mean only that, when once a substantial dissimllarity of clrcum- 
stances and conditions has been made to appear, the carriers are, from the 
nature of the question, better fltted to adjust their rates to suit such dissim- 
Uarity of clrcumstances and conditions than courts or commissions; and 
when we conslder the dlfflculty— the practlcal impossibillty — of a court or 
a commission taklng into vlew the varions and oontinually changing facts 
that bear upon the question, and intelligently regulating rates and charges 
âccordingly, the observation objected to is manlfestly just But it does not 
mean that the action of the carriers In flxing and adjusting rates In such In- 
stances is not subject to revision by the commission and the courts, when it 
is charged that such action has resuited in rates unjust or unreasonable, 
or in unjust discrimination and préférences." 

The meaning of this must be that, where the clrcumstances and 
conditions at the longer distance point are substantially dissimilar, 
the carrier may judge of this for itself, in the flrst instance, and flx 
the rates for the longer distance point without violating the fourth 
section of the act; but this does not preclude the courts or the com- 
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mission from ipquiring as to whether the rates to the shorter distance 
points are unjust or unreasonable, or whether they constitnte undue 
préférence for, or unjust préjudice against, any locality. 

It may be said flnally that, in order to constitute dissimilarity 
under the fourth section of the act, the compétition must be real, and 
not imaginary or trifling, and to this effect are ail the décisions on the 
subject. It is conceded that the second section of the act is wholly 
inapplicable hère, in that it deals with préférences as between ship- 
pers, and not as between localities. 

The conclusions reached in this case are : 

1. It is shown by the évidence and by the record that compétition 
at Atlanta is active and effective, and controls in the making of the 
rates in controversy to Atlanta, and that there is little or no compéti- 
tion at any of the local points as to which complaint is made by the 
George commission. Consequently, the haul to Atlanta is not under 
circumstances and conditions substantially similar to those at the 
other localities, and therefore the fourth section of the act is not 
violated. 

2. There is nothing whatever in the évidence or in the record from 
which it can be justly concluded that the rates to any of the local 
poiints named are, in and of themselves, unjust and unreasonable, in 
violation of the flrst section of the act. 

3. The évidence f ails to show that the rates complained of violate 
the third section of the act. The only complaint made, and ail that 
the évidence shows, is that the rate to Atlanta, the longer distance 
point, is less than the rate to thèse shorter distance points; and as 
the rate to Atlanta is shown to bave been brought about by, and to be 
the resuit of, active compétition at that point, it cannot be held to be 
a préférence which is undue or unreasonable in favor of Atlanta, or 
to subject the local points named to any undue or unreasonable préj- 
udice or disadvantage. 

Entertaining the foregoing opinion of the case, the court must deny 
the injunction prayed for to restrain the continuance of the rates in 
question 



BARBOW S. S. CO., Limited, v. KANB. 

(Circuit Court of Appeals, Second Circuit. June 24, 1898.) 

No. 98. 

Caubikrs— Ikjurt to Passenger— Indbpbndent Contractors. 

A carrler's obligation to transport his passengers safely cannot be 
shifted from hlmself by délégation to an Independent contracter, and it 
extends to ail the agencles employed, and Includes the duty of protectlng 
the passenger from an Injury caused by the act of any subordlnate or thlrd 
person engaged In any part of the service required by the contract of trans- 
portatlon. 

Same. 

The agents of a steamship company were charged with the duty of trans- 
ferring its passengers by tugs or tenders from the port of embarkatlon, 
and putting them on board Its ships. For this they received a commission, 
paylng the expenses themselves. They employed a steam tender and 
two persona In charge thereof, and thèse persons, while plaintiff was 
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bëlng transferred, asswBltefl hlm, and conflned hlm In a room of the tender, 
; Impart from the otbe^, napspngers. Edd, that the steamshlp Company waa 
liable In damages for^ tb^lr acts. 

ïti Error to the Circuit Court of the United States for the Soathern 
District of New York. 

JEsek Cowen, for plaintifE in error. 

P. K. Peadleton, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The questions presented by the dé- 
fense of want of jurisdiction of the court below having been certifled 
to the suprême court, and answered adversely to the contention of 
the plaintiff in error, the questions upon the merits remain to be 
considered. 18 Sup. Ct. 526. 

Error is assigned that the trial judge instructed the jury, in sub- 
stance, that the défendant was responsible for the acts of Hamilton 
and Sweeney, one or both. The évidence upon the trial authorized 
the jury to find that the plaintiff, while being transported from Lon- 
donderry to New York as a passenger, pursuant to a contract made 
by hiûi with the défendant, a common carrier of passengers, was aa- 
saulted and maltreated by Hamilton and Sweeney. Thèse persons 
were in the employ of Henderson Bros., agents for the défendant; 
Hamilton being a manager for that firm, and Sweeney a porter. 
Among the duties of Henderson Bros, was that of carrying the pas- 
sengers of the défendant and their baggage from the city of London- 
derry, by tugs or tenders, and putting them on board the defend- 
ant's steamships at the mouth of the river. For this purpose they 
employed the steam tender Osprey. They received a commission, and 
paid the expenses of the service themselves, and they employed and 
paid Hamilton and Sweeney. According to the évidence for the 
plaintiff, while he was on the Osprey, being carried to the defend- 
ant's steamship Devonia, he was, without cause, forcibly removed 
from the part of the vessel occupied by the other passengers, as- 
saulted, dragged into a room, and kept there by Hamilton and 
Sweeney until the tender reached the Devonia. It was insisted upon 
the trial that Henderson Bros, were independent contractors for per- 
forming that part of the transportation which consisted in transfer- 
ring passengers from the city to the steamship, and that, because 
Hamilton and Sweeney were the employés of Henderson Bros., the 
relation of master and servant did not exist between the défendant 
and those by whose misconduct the plaintifE was injured. 

The rule respondeat superior rests on the power which the respon- 
sible party has a right to exercise over the acts of his subordinates, 
and which, for the prévention of injuries to third persons, he is bound 
to exercise, and applies only to cases in which such power exists. In 
those undertakings in which this power, in whole or in part, may 
properly be dèvolved upon others, and has been so devolved by a 
contract which substitutes another in the place ôf the original prin- 
cipal, and delegates to him exclusively the control qf the subordinate 
agents whom he may ûnd it expédient to employ,' the subordinate 
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agents are his servants, and nôt the seryants of the original princi- 
pal ; and the latter is not responsible for their négligent or wrongful 
acts. But the undertaking of a common carrier to a passenger is 
not of that character. His obligation to transport the passenger 
safely cannot be shifted from himself by, délégation to an independeirt 
contracter; and it extends to ail the agencies employed, and includes 
the duty of protecting the passenger from any injury caused by th»? 
act of any subordinate or third person engaged in any part of thi' 
service required by the contract of transportation. 

The présent case is quite analogous to those in which it bas béer 
held that a railroad company is responsible for the neglect or mis 
conduct of the servants of a sleeping-car company, whereby a pas 
senger sustains loss or injury while being transported under the con 
tract with the railroad companv. Pennsvlvania Co. v. Eoy, 102 U. 
S. 451; Dwinelle v. Railroad Co., 120 N. Y. 117, 24 N. E. 3*19; Rail- 
road Co. V. Walrath, 88 Ohio St. 461; Kinsley t. Railroad Co., 125 
Mass. 54. In Dwinelle v. Railroad Co. it was held that the porter 
of a sleeping car was, while assisting the railroad company in carry- 
ing out its contract of transportation with the passenger, the servant 
of the company, although it did not own the sleeping car, or hire 
or pay the porter; and that. whatever might be the motive which 
incited him to assault a passenger during the existence of the rela- 
tions between passenger and carrier, the company was liable. The 
évidence upon the trial indicated beyond a doubt that the acts of 
Hamilton and Sweeney were committed under color of the authority 
which they had been intrusted to exercise over the passengers of 
the défendant in the usual course of transportation. The défendant 
was responsible for their acts, notwithstanding they were servants 
of Henderson Bros. We find no error in the rulings complained of, 
and the judgment is acaordingly afiSrmed. 



CLARK et al. v. HOWARD. 

(Circuit Court of Appeals, Elghth Circuit June 20, 1898.) 

No. 1023. 

Nbgligbncb — Defective Railwat Platfohm. 

One traversing a railway platform merely to dellver an article sold by 
hlm to persons on a train is entitled to no higher degree of care on the part 
of the railroad company with respect to lieeping its platform in good con- 
dition than is due from a municlpality to the public in respect to Its 
streets, and hence it Is not liable for Injury resultlng from mère slipperlness 
due to sleet and snow recently fallen. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action at law by William H. Howard against S. H. H. 
Clark, Oliver W. Mink, E. EUery Anderson, J. W. Doane, and F. R. 
Coudert, as receivers of the Union Pacifie Railway Company, to re- 
cover damages for personal injuries. In the circuit court a verdict 
was returned for plaintifif, and judgment entered accordingly, and the 
défendants sued out this writ of error. 
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A. L. Williams (N. H. Loomis and E. W. Blair, on brief), for plain- 
tiffs in error. 

Thomas P. Fenlon, Jr. (Thomas P. Penlon, Sr., on brief), for défend- 
ant in error. 

Before SANBOKN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

THAITER, Cirenit Judge. This case grows out of an injury which 
William H. Howard, the plaintiff below, the défendant in error hère, 
sustained by slipping and falling on the platform of a raiiroad station 
at Tonganoxie, Kan., which belonged to the Union Pacifle Eailway 
Company. The sole question for considération is whether the de- 
fendants below, who are the plaintiffs in error hère, were entitled, at 
the close of the évidence, to a peremptory instruction directing a ver- 
dict in their favor. This question must be decided in the light of the 
f ollowing facts, which are practically undisputed : The station house 
where the accident occurred fronts about east, and was provided with 
a wooden platform on the east side and at the north end thereof, which 
was constructed in the usual manner, of planks laid crosswise, and at 
the time of the accident was in a good state of repair. The platform 
on the east side of the station house ran parallel with the raiiroad 
tracks, and was the one used by passengers when entering or leaving 
a train. The platform at the north end of the station ran at right 
angles to the raiiroad track, and was about 8 feet wide and altogether 
about 38 feet in length. The ground on the west or rear side of the 
station was somewhat higher than the raiiroad tracks, and for that 
reason the north platform, for a distance of about 15 feet from the 
point of junction with the east or front platform, was laid on an in- 
cline, the descent being not over If inches to the foot. Persons who 
desired to go upon the front platform from the west or rear side of 
the station were in the habit of walking along the platform at the 
north end of the station, or through the station house, by means of a 
door on the west side thereof, as happened to be most convenient. 
The injury complained of was sustained in mid-winter, on January 
23, 1896. During the afternoon and evenlng of the preceding day 
rain and sleet had fallen. Later in the night it had turned cold and 
frozen, and some snow had also fallen, the resuit being that on the 
morning of January 23d the platform of the station, and the side- 
walks and streets of the town where the station was located, were cov- 
ered with a coating of ice, which was overlaid in most places with 
a few inches of wet snow that had fallen thereon and frozen. The 
plaintiff, who was a butcher by trade, was well aware of the slippery 
condition of the streets and sidewalks at and before the hour when 
the accident occurred. He testified, in substance, that in the morn- 
ing of that day he had put on rubbers "because it was snowy and 
slippery," and that he wore them during the forenoon whenever he 
found it necessary to go out of his shop upon the streets. Between 
13 and 1 o'clock p. m. he had occasion to go to the dépôt to deliver 
33 pounds of méat to a theatrical troupe, who occupied a car that 
was standing on a side track in front of the station. His route from 
his shop to this car led him down the street, and along the platform 



CLABK V. HOWARD. 201 

at the north end of the dépôt building, and thence across the main 
track to the side track, but he might as well hâve gone through the sta- 
tion, or obliquely across the right of way, a little to the north of the 
north platform. While walking down the slope on the north plat- 
form he slipped and fell, and broke his right leg, which is the in jury 
complained of. 

There was some conflict of évidence at the trial respecting the ques- 
tion whether any of the snow which had fallen on the north plat- 
form during the previous night had been removed bef ore the accident 
happened, but, according to the view that we hâve felt ourselves com- 
pelled to take of the case, that issue is now immaterial. The plain- 
tiff was well aware that ice had formed on the surface of the platform 
and sidewalks during the previous night, and that it had been covered 
with a mantle of snow, and that the sidewalks of the town were slip- 
pery, and that care must be exercised in walking over any plank or 
etone sidewalk, to which the ice had presumptively adhered. More- 
over, the condition in which the platform at the north end of the 
station was in when the plaintiff attempted to walk over it was ob- 
vious to the most casual observer, and he could not hâve been igno- 
rant, and confessedly was not ignorant, of its condition. It was mani- 
f est to him, as it must hâve been to every one who saw it, that it was 
covered to some extent with snow or sleet, and that, in view of the 
character of the weather, the présence of snow or sleet would render 
the platform slippery. 

Inasmuch as the plaintiff went to the dépôt, on the occasion of the 
accident, not as a passenger intending to board one of the défendants' 
trains, nor for the purpose of transacting any business with the de- 
fendants, but for his individual beneflt and advantage, he was using 
the north platform of the station on that occasion as an ordinary 
public sidewalk, and for that reason we are of opinion that the de- 
fendants owed him no higher duty with respect to keeping it in order 
than a municipality owes to its citizens and to the public generally 
with respect to the care of its sidewalks. We know of no reason why 
the défendants on the occasion in question should be charged with a 
greater obligation to the plaintiff, or be held to the exercise of a 
higher degree of care, tban the town of Tonganoxie was required to 
exercise in keeping its sidewalks in a proper condition for travel. It 
may be conceded, for présent purposes, that it was the duty of said 
town to exercise ordinary care in seeing that its sidewalks were main- 
tained in an ordinarily safe condition for use by pedestrians, and that 
a similar obligation rested on the défendants with respect to the north 
platform of their dépôt; but wherever, by the local law, a duty such as 
is last mentioned is imposed on municipalities, it is generally held 
that mère slipperiness, occasioned by snow or ice, which is due alto- 
getber to the action of the éléments, is not such a defect in a sidewalk 
or Street as will render the municipality liable therefor. Neither 
is proof that on a certain occasion a sidewalk was thus made slippery 
by the action of the éléments any évidence of négligence or of a want 
of ordinary care. 

A différent rule obtains when the surface of a street is allowed to 
become rough and uneven by the formation of ridges of ice or snow. 
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orby the .formation ofiguUies therein, which are of such a nature as 
toobstrnct travel or render it unsafe and dangerous. A municipality 
wMeh ia-charged witli theduty oi keeping its streets in a passable 
condition may \vell be required to see tô ît that thé risks incident to 
passing oter a slippery street or sidewallî are not increased by such 
obstructions as ruts or ridges, but it cannot be expected to remove ail 
snow and ice from its sidewalks, or to guard against mère slipperi- 
ness which is due altogether to the action of the éléments. Smyth v. 
Bangor, 72 Me. 249; Stanton v. City of Springfield, 12 Allen,' 566; 
Nason v. City of Boston, 14 Allen, 508; Luther v. City of Worces- 
ter, 97 Mass. 268, 271; Gilbert v. City of Roxbury, 100 Mass. 185; 
Gook V. City of Milwaukee, 24 Wis. 27Ô, 274; City of Chicago v. Mc- 
Given, 78 111. 347, 352; Todd v. City of Troy, 61 N. Y. 507; Pomfrey 
V. Village of Saratoga Springs, 104 N. Y, 459, 11 N. E. 43; Blakeley v. 
City of Troy, 18 Hun, 167; Darling v. Mavor, etc., Id. 340; Caswell v. 
Road Co., 28 U. C. Q. B. 247; Shear. & K. Neg. § 363. 

In the case at bar the évidence shows no other defect in the plat- 
fotm where the injury was sustaihed than that it had been rendered 
slippery by sleet which had fallen and frozen only a few hours before 
the accident occurred. The plâtform does not appear to hâve been 
l'OUgh, but a coatlng of ice or sleet had formed quite evenly over its 
surface. The ice or sleet may hâve been covered with a few inches 
of loose snow, but, if such was the case, the plaintiff was well aware 
of the fact, and ventured upon the plâtform when he was incumbered 
with a heavy burden. If he had slipped and fallen on one of the 
public sidewalks of the town of Tonganoxie under such circumstances, 
vve think that the case would not hâve disclosed any évidence of culpa- 
ble négligence on the part of the municipality, and for like reasons 
we are of opinion that it fails to dîsclose any évidence of négligence on 
the part of the défendants which would warrant a recovery. 

In conclusion, it should be observed that, at the plaintifï's instance 
and request, the trial court gave the following instruction: 

"But if the plaintifï was aware of the sUppery and dangerous condition of 
the plâtform, and chose to go across it instead of going around it, he took the 
risk on himself, and eaunot recover, although the défendants were guilty of 
négligence in faiiing to properly clean it or put it in a safe condition." 

Assuming this to be a correct déclaration of law applicable to the 
faéts of the case, of which the plaintiff cannot complain, we think that 
the trial court should hâve directed a verdict for the défendants, 
since it appears from the plaintiff's own admissions that he was aware 
of the slippery condition of the plâtform, and chose to walk across it 
or along it with a burden which incumbered his movements, and ren- 
dered him more liable to slip and fall, when, without any apparent 
inconvenience, he mighthave avoided the plâtform altogether, either 
by going through the station or across the right of way to the north 
of the plâtform. For erk-or in refusing to direct a verdict for the dé- 
fendants, the judgment of the ^circuit court is reversed, and the cause 
:s rèmanded for a new triai: 
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GEEBNE V. SIGUA IRON CO.» 
(Circuit Court of Appeals, Second Circuit October 21, 1896.) 

1. Corporation— CONTBACT to Becomk Btockholdbr— Tranbfbr of Stock. 

An agreement to purchase from a syndlcate a certain number of shares 
of stoclî in a corporation, wlilch had been subscrlbed for by the syndlcate, 
but had not yet been issued, "or a proportionate part in case of oversub- 
scription," Is not a contract of purchase, which renders the purchaser a 
stocltholder in the corporation on a subséquent transfer of the stocli to 
him without bis knowledge, but Is merely an executory engagement to 
purchase, which renders him llable for damages for Its breach on his 
failure to perform. 

2. CoNTBACTS— Considération— Unilatéral Undertakino. 

A writlng by which the subscribers promise to purchase from the owners 
certain shares of stock in a corporation, but which containa no agreement 
on the part of the owners to sell is not a valid contract for want of con- 
sidération, but is merely a unilatéral undertaliing, which may be retracted 
by a subscrlber at any time before It has been acted upon by the owners 
by a transfer of the stocli. 

In Error to the Circuit Court of the United States for the Southern 
District of New Yorlc. 

Action by the Sigua Iron Company against Benjamin D. Greene. 
Judgment for plaintiff, and defendunt appeals. 

Kellogg, Rose & Smith, for plaintifE in error, 

Wm. B. Hornblower and Howard A. Taylor, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintift en- 
tered upon a verdict of a jury. The action was brought to recover 
of the défendant, as a stockholder of the corporation plaintiff, the 
amount of certain calls for installments due and unpaid upon 400 
shares of stock. The assignments of error raise the question whether 
there was suificient e\adence in the case to support the ruling of the 
trial judge refusing to direct a verdict for the défendant, and leaving 
it to the jury to détermine as an issue of fact whether the défendant 
ever became a stockholder of the plaintiff. It was not alleged that 
the défendant was liable for the calls as a stockholder of the corpo- 
ration by original subscription, but the theory of the action was 
that he became a purchaser of 1,000 shares, and a stockholder by the 
transfer of those shares to him upon the books of the corporation. 
It appeared in évidence that certain individuals known as the "Sigua 
Syndlcate," the promoters of the enterprise which the corporation 
was organized to carry on, were, by an agreement with the corpora- 
tion, entitled to 29,995 shares of its capital stock, of the par value 
of $100 per share, subject to calls and assessments to the estent of 

1 This case was orlginally reported In T6 Fed. Ô47, but Is now re-repcited 
In order to supply certain sentences which were Inadvertently omltted trom 
the original copy of the opinion. 
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35 per cent. In May, 1890, the plaintiff and certain other persons 
sereraHj signed an instrument whicli read as follows: 

"We, the undersigned, hereby agrée with the Sigua Syndlcate to purchase 
trom them, at $35 per share, the number of shares (of the par value of $100 
each) set opposite our names, respeetlvely, the same belng 65 per cent, pald, 
and llable to further calls and assessments to the extent of 35 per cent.; sald 
35 per cent, belng payable one-tenth, or ten per cent, thereof, on call, and the 
remainder as required, probably at the rate of one-tenth, or ten per cent., of 
Bald 35 per cent, every two months, or a proportionate part In case of over- 
subscriptlpn." 

Tlie défendant subscribed for 1,000 sliares. The instrument waa 
delivered to one Smitli as trustée for the syndicate. July 8, 1890, 
the corporation duly issued a certificate to Smith, as trustée for the 
syndicate, for the 29,995 shares. July 9, 1890, Smith, as trustée, 
executed an assignment of 1,000 of thèse shares to the défendant, and 
the corporation, upon Smith's request, transferred upon its stock 
ledger the 1,000 shares to the défendant, and issued two certiflcates 
therefor in the name of the défendant, one for 600 and the other for 
400 shares. The défendant had previously declined to talie the 400 
shares, insisting that the subscription was made upon the condition 
that he should not be required to pay for any of the shares which 
he might not be able to place with or sell to other persons, and that 
he had been unable to dispose of 400 shares. He afterwards accepted 
the certificate for 600 shares, but did not talie the one for 400 shares, 
and it was not delivered to him, but thereafter always remained in 
the possession of the corporation. Calls for payment of installments 
were duly made by the board of directors from time to time, but no 
notice of a call was ever sent to the défendant. The amount due on 
unpaid installments of 400 shares at the time of the trial was |14,000 
principal and |5,790.9,6 iuterest; in ail, |19,790.96. For this amount 
the Jury rendered a verdict for the plaintiff. The trial judge seems 
to hâve assumed that the subscription by the défendant evidenced a 
purchase of the shares, and instructed the jury that it was of itself a 
jBuiHcient authorizatiou to the corporation to make the transfer upon 
its books to défendant. 

It is entirely clear that a person cannot be constituted a sharehold- 
er in a corporation by a transfer of shares without his consent. The 
transfer of shares on the books to a person who refuses to accept 
them or recognize the act in any way does not change his position in 
regard to the corporation. That a purchase of shares from an exist- 
ing stocliholder, which is sufiQcient, as between the parties, to devest 
the title oî the vendor, and vest it in the vendee, and is intended to 
do so, is of itself an implied délégation of authority to the vendor, 
consequently to the corporation, to cause the requisite transfer to be 
made upon the books of the corporation, we do not doubt. The 
vendor is entitled, as against the vendee, to be reliéved from further 
liability as a stockholder, and the vendee is entitled, as against the 
vendor, to ail the rights of a stockholder; and the intention of the 
parties cannot be fully effectuated without the transfer upon the 
books. The very essence of such a contract is that the seller sùall 
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relinquish and be relieved from, and the purchaser assume, al' future 
benefits and liabilities in respect of the shares. Grissell t. Bristowe, 
L. R. 3 G. P. 112. Because the vendor is entitled to be relieved from 
thèse liabilities, it has been held that, where he has been obliged to 
pay the debts of the corporation in conséquence of the failure of the 
vendee to cause the transfer to be made upon the books, he may re- 
cover the amount so paid in an appropriate action. Johnson v. 
Underhill, 52 N. Y. 203; Castellan v. Hobson, L. R 10 Eq. 47; Walk- 
er V. Bartlett, 18 C. B. 845; Wynne v. Price, 3 De Gex & S. 310. In 
Webster v. Upton, 91 U. S. 65, the court declared that it was the duty 
of the vendor of shares to make the transfer to the purchaser on 
the books of the company, and that the purchase was of itself an 
authority to the vendor to cause such a transfer to be made. The 
court said: "It is clear that the vendor may himself request the 
transfer to be made, and that when it is made at his request the buy- 
er becomes responsible for subséquent calls." See, also, Wheeler v. 
Millar, 90 N. Y. 353. It was held in Glenn v. Garth, 133 N. Y. 18, 30 
N. E. 649, and 31 N. E. 344, that a broker who had purchased shares 
from another broker without giving the latter express authority to 
cause the transfer to be made upon the books of the corporation did 
not become a stockholder notwithstanding the selling broker had 
caused the transfer to be made. This doctrine would resuit either in 
compelling a vendor whose shares hâve been purchased to continue 
to be a stockholder, and subject to ail the liabilities of that relation, 
or in relieving both vendor and vendee from the obligations of that 
relation to the corporation and its creditors. But it is unnecessary 
to consider the question upon principle, as the adjudication in Web- 
ster V. Upton is controlling upon this court. If by agreement be- 
tween the défendant and the Sigua Syndicate the défendant had 
acquired the title to the 1,000 shares, the doctrine stated would be 
applicable. But the subscription did not vest in him any particular 
shares or number of shares, and was not intended to do so. When 
it was signed, the syndicate did not hâve légal title to the shares. be- 
cause they had not at that time been transferred to the syndicate 
upon the books of the company. It was uncertain how many of the 
shares were eventually to be taken by the défendant. He promised 
to purchase a thousand shares, "or a proportionate part in case of 
oversubscription." It was merely an executory engagement for the 
purchase of shares, which, if it had been valid, would hâve rendered 
the défendant liable in damages for a breach upon his refusai to per- 
form. But it was not a valid contract because of want of considéra- 
tion. Bish. Cont. § 77. 

The subscription was a purely unilatéral undertaking, without any 
concurrent undertaking on the part of the syndicate. If the syn- 
dicate had refused to transfer the shares to thé défendant, and ht 
had sought redress for his damages, it would hâve been a compJett 
answer to his action that there was no promise on the part of tht 
syndicate to transfer to him any shares. 

Whether a considération is necessary to support the promise of a 
«tcfckholder by subscription, and how the considération is considr 
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tuted, are quëstidnisr Which' hâve been much discussed; and, as is 
sald by a redent commentator, "thé courts, in their search for the 
(^ngideration of such a contract, hâve indulged in a variety of si)ec\ila- 
tions more curions than ùBeful." Thomp. Corp. § 1200. The most 
approved reasoning seems to be that upon the acceptance by the 
corporation of the subscription the subscriber is immédiately invest- 
ed with the privilèges of a stockholder, and the rights thus acquired 
are a sufflcient considération for Ms promise. But, as is pointed out 
by Mr. Morawetz (Priv. Corp. § 134): 

"This reasoning bas no application in case of a contract to purchase shares, 
or to become a shareholdèr in a corporation at a future tlme. A contract of 
this description is an ordinary common-law contract, and is subject to ail the 
technlcal ruies governing common-law contracts. The promise to pay for 
Ehares, and the correspondlng promise to deliver them, or to receive the 
purchaser as a shareholder, are concurrent, and each constltutes the con- 
sidération for the other. Without a considération neither promise would be 
blndlng." 

There are unilatéral cbntracts, which are, in effeçt, a request or 
proposai to the promisee, in which it is not necessary that the con- 
sidération should exist at the time of making the promise, and where, 
if the promisee acts upon the promise, it becomes obligatory; but 
in this class of contracts the promisor may always retract before 
performance by the promisee, and in the intermediate time the prom- 
ise is inert. That a unilatéral promise to sell cannot be enforced 
by a party who has not agreed to buy, but subsequently notifies his 
acceptance of the oflfer to sell, was decided as long ago as the case of 
Cooke V. Oxley, 3 Term R 653. Inasmuch as the défendant retract- 
ed his promise before the shares were transferred to him, it is un- 
necessary to cohsider whether his subscription can be regarded as 
belonging to the class of unilatéral contracts which hâve been re- 
ferred to. The case is one where the défendant never became a stock- 
holder of the corporation, and bècàuse the trial judge declined to di- 
rect a verdict for the défendant upon this ground we conclude that 
the judgment should be reversed. 

Application foi" Reargument. 

(December 8, 1896.) 

WALLAGE, Circuit Judge. The application which has been made 
for a reargumeût of this cause is based largely upon the ground 
that the points upon which the décision of the court proceeds were 
not discussed in argument or upon the briefs. The f undamental 
proposition which it was incumbent upon the plaintiff to establish 
was that the défendant became a stockholder of the corporation as to 
the shares in controversy by reason of a transfer of those shares to 
him upon the books of the corporation ; and it was of course essential 
that the plaintiff demoîistrate that the transfer was duly authorized 
by the défendant. No authority from him was shown, or was claimed 
to exist, except such as could be implied from the contract with the 
»3igua Syndicate. The plaintiff insisted that this contract evidenced 
a purchase of the shares, and consequently Imported authority to 
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the vendop and to the corporation to transfer the sharea upon its 
bOoks and tteat thé défendant as a Stockhblder. We held the con- 
trary, being of opinion that the contract was merely an execntory 
agreement to purchase, and not a présent contract of purchase. If 
this point was not discnssed, we can only sày tHat it was the basic 
point in the case, and a décision could not hâve been properly réached 
by the court without considering it and deciding it. As we enter- 
tain no doubt of the correctness of the judgment upon this point, 
and as ail the other grounds of the application for a reargument 
relate to subsidiary questions not affecting the primary one which lies 
at the Tery threshold of the controversy,, we do not think a reargu- 
ment would be profitable, and the application is therefore denied. 



SIGTTA IRON CO. v. GRBBNB. 
(Circuit Court of Appeals, Second Circuit Jnne 13, 1898.) 

1. Trial — Motion for Dihkction dp Verdict — Waiver of Right to go to 

JOHY. 

A party, by moving for the direction of a verdict, does not thereby 
waive any right he may hâve to go to the jury on questions of fact, and 
where both parties at the close of the évidence moved for the direction 
of a verdict, and both motions were denied, but the court, over the excep- 
tion of one party, submitted a single issue of fact to the jury, such party 
is Bot estopped by his motion from assignicg as error the failure of the 
court to submit the case generally. 

2. Same — Direction of Vkedict — Qdestioks fob .Tubt. 

The testimony of a party on a material Issue, though uncontradicted, 
shouid be submitted to the jury If his adversary so requests. 

3. Cobporatioks—Stockholdetrs— Création of Rklationship. 

The relation between a corporation and a stocl<holder is a contractual one, 
and, althcugh an express contract between theni is not necessary to its 
création, there must be an assent by both parties, either express or Im- 
plied. 

4. Same— Suit aqainst Stockholder— Phoof of Relationshif. 

In an action by a corporation to recover an assessment, entrles of de- 
fendant's name in plaintiffs books as a stocliholder are not prima facie 
évidence that he is such stocliholder. 

5. Same — Acquiescekcb in Allotmenï of Stock. 

A person who approves, ratifies, or acquiesces in the transfer to hlm of 
shares of stock in a corporation is liable as a stockholder, though the 
transfer was originally made without his knowledge or consent. 

8. Same— Trial— WiTHDRAw al of Question from Jury. 

In an action to recover from défendant assessments on certain ahares 
of stock which had stood in his name for some years on the books of the 
corporation, where it was a material question whether défendant knew 
such fact, and acqulesced in it, and he testified that he dld not, but it was 
shown that during a portion of the time défendant, who owned other stock, 
was a director of the corporation, the plaintiff was entitled to hâve such 
question submitted to the jury. 

7, EviDBNCB— Contradicting Writtbh Contract— Whes Rulb Applieb. 

The rule tbat paroi évidence cannot be received tp contradict or vary a 
wrltten contract does not apply as against either party in an action «be- 
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tween a party to the contract and a thlrd person, as the eStoppel on wbich 
the nile resta must be mutual, and tbe tbird person Is not bound by tbe 
contract. 

This cause cornes hère on a writ of error brought by plaintiff below 
to review a judgment of the circuit court, Southern district of New 
York, in favor of défendant below, said judgment being entered upon 
a verdict directed by the court 

The action -was brought by plalntlff, a West Virginia corporation, to recover 
a balance unpald on some stock In sald company, which It clalmed to hâve 
been owned by défendant The followlng outUne of the facts and hlstory of 
the case suflSclently Indlcates the points dlscussed In the opinion, Infra: In 
the early part of the year 1890 a number of persons known as the "SIgua 
Syndicate" had obtalned and held an option on certain mlnlng property,— the 
légal tltle seems to hâve been In one B. D. Smith, as trustée,— and for the pur- 
pose of taking over and operating such property the plaIntifC corporation was 
formed In Aprll, 1890. Its authorized capital stock was $5,000,000. Of this 
$1,000,000 was treasury stock. $1,000,000 was Issued full pald, and $3,000,000 
was Issued 65 per cent. pald. By an agreèment known as the "Sigua Syndi- 
cate Agreement" ail of the stock of this company was underwrltten. The 
several signera agreed tb transfer the option and leasehold to the company for 
sald $5,000,000 capital stock, to return $1,000,000 of the fuU-paid stock to the 
company to be held as treasury stock for company purposes, and to take the 
number of shares set opposite thelr names, both of full pald and of 65 per 
cent, stock. AU rights to any stock secured to the subscrlbers under this 
agreement were dlvlded Into 30 equal (syndicate) shares, and défendant sub- 
scribed, through B. D. Smith, hls agent, duly authorized to make such sub- 
scriptlon, for one-half share. In due course the shares of stock coming to 
défendant under this agreement were issued to hlm. AU assessments thereon 
hâve been duly pald in money or services, and no claim by reason of his 
holding such shares has been made against hlm. Some of the subscrlbers 
to the Sigua Syndicate agreement, being of the opinion that they were taking 
more of the stock than they cared to hold, formed a pool to dispose of such 
surplus of 65 per cent, pald stock. Of course, no one wlshed to part with the 
fuU-pald stock. The object was presumably to get rld of possible liabUity 
for future calls. B. D. Smith was one of this pool. He contributed 1,250 
shares, the whole number of shares în the pool being 10,000, which was one- 
third of the total number of «5 per cent, pald shares to be issued by the 
company. Thèse 10,000 shares were put In Smith's hands by the members of 
the pool, to be disposed of. It turned out that considerably less than half 
of this pool of 10,000 shares was thus disposed of. The balance, of course, 
remained the property of the original subscrlbers, and was subsequently placed, 
or ought to hâve been placed. In their names on the books of the company. 
The fundamental question in dispute hère Is whether 400 of thèse 10,000 
shares was disposed of to the défendant, or whether its original holder Is still 
the owner, and llable for any unpald balances thereon. The agreement by 
vlrtue of which It is contended that défendant engaged to take sald 400 shares, 
and touching them, to become a stockholder In the company, Is as follows: 

"Agreement of purchase of Sigua Iron Company Stock. Capital stock, $5,000,- 
000. Par value, $100 per share. $1,000,000 of capital stock to be left in 
the treasury of the company. 

"We, the undersigned, hereby agrée wlth the Sigua Syndicate to purchase 
from them, a,t $35 per share, the number of shares (of the par value of $100 
each), set opposite' our names, respectively, the same being 65 per cent, pald, 
and llable to f urther calls and assessments to the extent of 35 per cent., said 
35 per cent, being payable i/io, or 10 per cent., thereof, on call, and the 
remalnder as requlred, probably at the rate of i/io. or 10 per cent, of said 
35 per cent., every two mouths, or a proportlonate part in case of over-sub- 
BcriptloQ: 
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Number 


Amount 


"Name. 


AddresB. 




of Shares. 


to be Paid. 


B. D. Greene. 


60 Broadway. 




1,000 


35,000 


I. L. Plerson. 


Care Adolph Bolssevaln & Co., 








Amsterdam. 




500 


17,500 


Kobert Fleming, 


Care Maltland, Phelps & Oo., 






Per E. D. S. 


New York. 




500 


17,500 


W. M. Chauvenet. 


St. Louis, 709 Pine 


St 


100 


8,500 


Samuel Bell, Jr. 


208 So. 4th St. 




100 


3,500 


H. M. sm. 


Sehwl Lave, Gtn. 




100 


3,500 


w. w. McKee. 


Catasauqua, 




200 


7,000 


J. W. FuUer. 


tt 








Chas. H. Audon. 






100 


3,500 


A. P. Berlin, 










Per B. D. S. 


Slatington, Pa. 




100 


8,500 


F. F. Vandervoort. 


Phg., Pa. 




100 


3,500 


M. B. Olmstead, 










Per E. D. S. 


Harrisburg. 




200 


7,000 


Paul Thompson. 


206 So. 4th St. 




50 


1,750 


B. J. ColUns. 


Bullltt Building. 




100 


3,500" 



The Sigua Syndlcate did not sign this agreement, nor, so far as appears, 
was It or any agreement to sell ever signed by any of the members of such 
subsyndicate or pool. Ail of thèse transactions occurred before any certificate 
of stock had been made out by the Company. On July 8, 1890, three certifi- 
cates were made out to E. D. Smith, trustée,— two each for 10,000 shares full 
paid, and one for 29,995 shares 65 per cent, paid, and were issued to him on 
that day. Thereupon, and on the same day, he delivered back two of thèse 
(one of the 10,000 share certiflcates and the 29,995 share certificate), indorsed 
with a statement to whom the shares should be transferred. Transfers were 
thereupon made upon the books of the Company, and stock certiflcates pre- 
pared in conformity to such list. Two certiflcates were made out in the name 
of défendant, corering his half share under the original syndicate agreement, 
and. In addition, one for 600 and one for 400 shares. 

It will be observed that defendant's name is subscribed to the agreement of 
purchase for 1,000 shares. He accepted 600 of thèse, took stock certificate 
therefor, and, so far as appears, bas responded to any calls thereon. It is 
as to the balance only — 400 shares— that dispute bas arlsen. The défendant 
admlts hls signature to this document; his contention, briefly stated, belng 
that he signed upon an express understanding with the représentative of the 
sellera that he was to take only such part of the 1,000 shares as he could flnd 
outside purchasers for; that he notlfled Smith, the représentative of the seller, 
and also notified the président of the company, that he had been able to place 
only 600 shares, and would take only that quantlty, and that his contention 
as to the number of shares of stock which should be thus allotted to him 
was, so far as he knew, always aequiesced in by the company. He insists 
that he did not know thèse 400 shares had ever been transferred to him on 
the books, and that he never authorized or aequiesced In such transfer. 

Upon the flrst trial of the action the case went to the jury, and plaintiff re- 
covered verdict for the full amount. Upon appeal to this court judgment was 
reversed. The opinion Is reported, but not in full, as Greene v. Iron Co., in 
22 C. C. A. 636, 76 Fed. 947.1 Upon the new trial two spécifie questions were 
put to the jury and upon their answers being received verdict waa dJrected for 
défendant. 

Howard A. Tajlor, for plaintiff in errer. 
L. Laflln Kellogg, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

i See, for a fnll report of tbls case, 88 Fed. 203. 
88F.-14 
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LÂGOMBE, Circuit Judge (after stating the facts). Before dis- 
cu^in^ thè merits of this appeal, ft will be wejl t» dispose of a j)oi;it 
of practice which. was presented, upon thé argument. tlàintifE in 
error insists not only that upon the whole case it was entitled to a 
direction, but also that, if that'bfe not so, there were disputed ques- 
tions of fact which the court impropierly topli f rom the jury, and itself 
deciiled. Defeijdant in error insists that plaintiff in error is in no 
position to raise this objection. The point is thus stated in de- 
fendant's brief : 

"Where, at the close of the évidence on a trial, both parties ask the court to 
direct a verdict in thelr favor, and the court directs a verdict for one slde, to 
which the other excepta, but makes no request to go to the jury, it will bt 
held tliat the parties hâve thus treated the case as presentlng questions of lavi 
only, and, there belng évidence to support the rullng, the judgment should not 
be assailed by showlng that there were questions of fact arislng on the évi- 
dence.'' 

In support of this proposition are cited Provost v. McEncroe, 102 
N. Y. 650, 5 N. E. 79Ù; Sutter v. Vanderveer, 122 N. Y. 652, 25 N. E. 
907; Daly v. Wise, 132 N. Y. 306, 30 N. E. 837; Board v. Beal, 113 
U. S. 227, 5 Sup. et. 433; Robertson v. Edelhoff, 132 U. S. 614, 10 
Sup. et. 186. The circumstance that a party, at the close of the 
case, moves the court to direct a verdict in his favor, does not, of 
course, opéra te to waive any right he may hâve to go to the jury. Such 
motion may be made, and most often is made, upon the theory that 
some controUing proposition of law would require a décision in the 
party's favor, altliough some or ail of the disputed questions of fact 
were decided in his adversary's favor. But, if the court be not con- 
vinced as to the soundness of his proposition of law, he is none the 
less entitled to hâve his hearing before the triera of the facts upon any 
disputed material issues of fact in the case, unless in some way or 
other he waives his right, or leads the court to suppose that he con- 
cèdes there is no material fact in dispute. In the supposititious case 
stated above, where both sides move for a direction, and one motion 
is granted and the other denied, and the defeated party takes an 
exception only, without any suggestion that there is some material 
fact in dispute that should go to the jury, the court is' entitled to 
assume that he concèdes .there is nothing material for the jury to 
pass upon. But the case at bar is a very différent one from that to 
which the authorities are cited. The proofs being closed, both sides 
moved for the direction of a verdict, but the court denied both mo- 
tions. Two dispositions of the case, and two only, were theu possi- 
ble: A juror might hâve been drawn, or the case given to the jury. 
When cases are giv^n to juries, it is the usual practice to require 
them to give a gênerai verdict upon ail the évidence. Until they 
were in some way notified that a spécial verdict would be required, 
both sides, their motions being denied, were entitled to assume that 
the verdict was to be a gênerai one on the whole case. Thereupon 
the court aunounced that 'it was going to leave one question only to 
the jury, namely, "to flnd whether there was an agreement between 
the défendant and Smithj as trustée ■ for the syndicate, by which 
Greene was to become an out and out purchaser of 1,000 shares, or 
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whether it was, in substance, as the défendant claims, tliat he was 
only to take such shares as he could dispose of." "Then," added 
the court, "when that flnding is in the case, I will direct a verdict 
either one way or the other." To this plaintiff duly excepted. When 
the court announced its décision to send only one question to the 
JU17, it necessarily announced its décision to withdraw ail other dis- 
puted material questions of fact from the considération 6f the jury, 
and under the exception to such a disposition of the case plaintilï in 
error would be entitled to contend, as to any material question of 
fact, that it was improperly withdrawn from the jury. We find no 
force, theref ore, in this preliminary objection. 

Upon the first trial, the court left it to the jury to say upon ail 
the évidence in the case whether défendant ever became a stockholder 
of plaintiff, directing their attention particularly to later transactions 
betTi-een défendant and the oflacers of the company subséquent to 
July 1, 1890. As to the agreeraent of purchase, — the second agree- 
ment, supra, — however, it gave the jury distinctly to understand that 
under its terms Greene succeeded to the rights and obligations of 
those from whom the 1,000 shares were to corne, and that to relieve 
himself therefrom he would hâve to show in some way that he had 
been released and discharged. The jury were told that among the 
"undisputed facts in the case" were "Greene's purchase of one thou- 
sand shares," and "his liability to pay therefor unless he was some- 
how released." This court, upon appeal, reached a différent conclu- 
sion as to this second agreement. We beld that when it was signed 
"the syndicate did not hâve légal title to the shares, because they had 
not at the time been transferred to the syndicate upon the books 
of the company." We might hâve added — certainly upon the évi- 
dence now before us it stands uncontradicted' — that the opening déc- 
laration of the agreement is a misstatement. "The undersigned" 
did not by that paper, nor by any other paper, nor orally, nor in any 
way, "agrée with the Signa Syndicate to purchase from them" the 
shares referred to. It is true that E. D. Smith, who was the trustée 
of the Signa Syndicate, solicited subscriptions to the paper; but 
he himself says — and he was plaintiff's witness — that the shares he 
was trying to dispose of were the shares, not of the syndicate, but of 
individual members, who had formed a pool to get rid of their 
stock. Why the paper was so phrased as to delude the unwary sub- 
scriber into the belief that he was dealing with the Signa Syndicate, 
and not with the individuals who were seeking to unioad before a 
call, does not appear, but may be surmised. This court further held 
'bat it was merely an executory engagement for the purchase of 
shares, which, if it had been valid, would hâve rendered défendant 
liable in damages upon his failure to perform ; but not a présent con- 
tract of purchase. Moreover, we held that it was not a valid contract 
for want of considération; that, if the syndicate had refused to trans- 
fer the shares to défendant, and he had sought redress for his dam- 
ages, it would hâve been a complète answer to his action that there 
waa no promise on the part of the syndicate to transfer to him any 
shares. A like answer might hâve been made even by the individual 
members of the pool; while, as appears by the record now before 
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the court, the Sigua Syndicate might truthfuUy défend upon the suf- 
flcient ground that it never had anything to do with the record agree- 
ment in any way, shape, or manner, its name being used merely as a 
ûgurehead by a man who showed no authority to act. Finally, we 
suggested that the agreement might perhaps be construed as a "uni- 
latéral contract * * *, in effect a request or proposai to the 
promisee, in which it is not necessary that the considération should 
exist at the time of making the promise, and when, if the promisee 
acts upon the promise, it becomes obligatory; but in this class of 
contracte the promisor may always retract before performance by the 
promisee, and in the intermediate time the promise is inert." Wheth- 
er the agreement in this case was to be thus construed we did not con 
aider, "inasmuch as the défendant retracted his promise before the 
shares were transferred to him." For thèse reasons we reversed the 
former judgment, stating that it was error for the trial judge not to 
direct a verdict for the défendant. The views heretofore expressed 
in this court as to the nature and effect of the agreement called for 
reversai, but we were probably in error in holding that the trial judge 
should hâve directed a verdict for défendant. The évidence that 
"défendant retracted his promise before the shares were transferred 
to him" was that of Greene himself, and the testimony of a party on 
a material issue should always be submitted to the jury, even though 
uncontradicted, if his adversary so request. 

In some important respects the case made upon the second trial is 
différent from that under the évidence as admitted upon the flrst 
trial, and examined on the flrst appeal. Plaintiff's own évidence 
shows that the written document, known as the "agreement of pur- 
chase," and whose construction occupied the attention of the court 
on the former appeal, incorrectly expresses the resuit of the negotia- 
tions which it undertakes to record; that the Sigua Syndicate was not 
a party to such agreement, nor to any of the negotiations that led 
up to it; that it never agreed to sell its shares to the subscribers to 
such agreement, and never agreed with them that they should pur- 
chase, but that under the guise of the Sigua Syndicate a few of its 
members did undertake to relieve themselves from liability by selling 
some of their shares; and that signatures to such agreement were 
obtained to accomplish this object. Défendant put in stronger évi- 
dence, which induced the jury to answer the questions put to them, 
supra, the flrst in the négative, the second in the affirmative. The 
questions, therefore, presented on this writ of error differ materially 
from those considered when the flrst trial was under review. Before 
discussing them, it may be well to restate the fundamental proposi- 
tion set forth in our former opinion that "a person cannot be consti- 
tuted a shareholder in a corporation by a transfer of shares without 
his consent." The same proposition was enunciated by this court in 
Carey v. Williams, 25 C. G. A. 227, 79 Fed. 906, in thèse terms: "The 
relation of corporation and stockholder is a contractual one, and can 
only be created with the consent, express or implied, of both parties.'' 
This statement by no means necessarily implies that the relationship 
can be created only by express contract between the corporation and 
the stockholder. Plaintiff in error is quite correct in the suggestiou 
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that this occurs but rarely; substantially the only instance being in 
the case of an issue of treasury stock. In the case of a transfer of 
stock there is either a contract between transferror and transférée, 
whereby the latter acquires the rights of the former, or there is a 
gift, defined by some authorities as an executed contract, which is 
founded on mutual consent, for the minds of the parties must meet 
alike in the case of a gift and of a contract founded on considération. 
When the purchaser, donee, or transférée bas thus, by his own act, 
succeeded to the rights of the former holder of the shares, he bas vol- 
untarily assumed a relationship to the corporation which makes it 
the duty of the corporation to accept him as a stockholder, and to 
perfect his title by a transfer on the books, and makes it his duty 
to accept such transfer on the books and beeome a stockholder of 
record whenever the corporation or the former holder so requires. It 
seems hardly necessary to discuss whether this shall be defined as an 
implied contract or a quasi contract. The important fact is that 
assent by the newcomer is an essential prerequisite. We do not 
understand that there is any contention hère that a man may be 
made a stockholder by the mère unauthorized entry of his name upon 
the books without his knowledge or consent, or that he may, with- 
out such knowledge or consent, be made a stockholder, even by act 
of the législature. It is contended, however, that when a person's 
name appears on the books as a stockholder, no matter how it got 
there, such entry is prima facie proof that he is a stockholder, and 
the burden is on him to disprove it. This proposition was discussed 
and decided contra ry to the contention of the plaintifif in error by this 
court in Carey v. Williams, 25 C. C. A. 227, 79 Fed. 906. The cor- 
rectness of such ruling is, of course, questioned in the case at bar, and 
it is suggested in the brief that "the courts of the différent states 
in this country are handing down décisions every few months directly 
to the contrary of Carey v. Williams." We flnd, however, on refer- 
ring to the three authorities cited to this proposition, that in none 
of them is Carey v. Williams referred to, and that two of them were 
decided before the opinion in that case was itself handed down. 
Whatever may be held elsewhere, this court abides by its décision in 
Carey v. Williams, being unwilling to substitute a rule as to the 
probative force of such entries in the books, which, in some of the 
cases approving it, is called "a rule of convenience," when we are 
entirely satisfied that it would in many cases prove to be a "rule 
of injustice," — unless constrained to do so by controlling authority. 
In Garey v. Williams it was fully explained why this court did not 
flnd such controlling authority in Turnbull v. Payson, 95 U. S. 418. 
Plaintiff in error refers to a later décision of the suprême court, — Pinn 
V. Brown, 142 U. S. 56, 12 Sup. Ct. 136. In that case the language 
of Mr. Justice Cliflord in Turnbull v. Payson is cited with approval, 
but no such proposition was necessary to the décision. A verdict 
had been directed against défendant as a stockholder. He contended 
that he had a right to go to the jury upon his own évidence that he 
knew nothing of the transfer to himself, and had not authorized it. 
The uncontroverted facts showed that 50 shares in a national bank 
were transferred to his name on October 29th, and a certificate made 
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oui He had not therétofore owned any stock in the bank. On Oc- 
tober 30th he was appointed a director and vice président. Section 
5146, Eev; St, U. S., provides that erery director must own in his own 
riglit, duriûg his -whole term of service, at leâst 10 ehares of stock; 
and that, if he does npt ôwn such 10 shares, he cannot become or 
continue a director. Section 5147 requires each director, when ap- 
pointed or elected, to take an oath declaring, inter alia, that he is 
the ôwner in good faith and in hiâ own right of the requisite number 
of shares. In the absence of proof to the contrary, the suprême 
court hfeld that it must be presumed défendant took such oath before 
he acted as director. On Nôvember 21st, at a directors' meeting at 
which défendant wâs présent and voting, the résignation of the cash- 
ier was accepted, and défendant, as vice président, was authorized to 
act as cashier until a new cashier shôuld be regularly appointed. 
Thereafter, and until the bank'é failure in January ensuing, he acted 
under such authorization as cashier. Section 5210 provides that "the 
président and cashier of every national banking association shall 
cause to be kept at ail times a f uU and correct list of the names and 
résidences of ail the fehareholders ♦ * • and the number of 
shares held by each." In view of thèse facts, it is not surprising that 
the suprême court held that défendant "must be presumed conclu- 
sively" to hâve had knowledge of what the books showed as to his 
holding of stock, and to hâve assented thereto. 

The next question for considération is whether, as the case is 
presented hère, takîng the con tract between Smith and Greene a» 
the jury fôund it, there was any authority for the transfer of the 
400 shares to him on the books of the company. The entries in the 
books weremade under Smith's direction. To what extent was that 
direction authorized? As to 166| shares of full paid and 500 shares 
of 65 per ceiit. paid stock (being a one-half share in the syndicate), 
he had Greene's express written agreement to accept the same f rora 
the Sigua Iron Company, As to the 1,000 shares, he had the express 
written agreeihent of one or more of the other members of the Sigua 
Syndicate to accept the same from the Sigua Iron Company, and, 
in the absence of anything more, he should hâve directed transfer 
to them. As to a part of those 1,000 shares, however, he had, as 
agent for the persons who had originally agreed to take them, ef- 
fected a sale to Greene, and such of them as were so sold he might 
properly hâve transferred to Greene's name, because by buying them 
Greene assented to such transfer. But as to any shares not so sold, 
Smith had no authority to make such transfer, and the only shares 
included in thé sale were those which Greene might be able to dis- 
pose of to others. The évidence warrants the flnding that 600 shares 
were thus disposed of, but upon the theory of défendant in regard 
to the second contract, which the ju^ found to be correct, we do not 
ûnd in the record, as to the 400 shares, any contract of the défendant 
whereby he assented to their transfer to him, or any authorization 
by him to Smith of a transfer to him. We must conclude, therefore, 
that the mère entry of his name in the books and on the certiflcate 
ter thèse 400 shares did not make him a shàreholder as to them. 
It does not follôw, however, as mattèr of law, that he was not a 
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shareholder when this afition was, commeuced; Altliougb Ike mère 
transfer of stock on the books of the corporation to the naine of an 
individual without his knowledge or consent i imposes no liability, 
nevertheless, "if, after the transfer, he in any way approved, ratifled, 
or acquiesced in such transfer," he will be iheld "liable to be treated 
as a shareholder." Keyser v. Hitz, 133 U. S. 149, 10 Sup. Ct. 290. 
Whether Greene knew that thèse 400 shares had been transferred 
to him, and stood in his name on the books, and whether, knowing 
that to be so, he took any steps to hâve them retransferred to the 
persons to whom, under the original syndicate agreement, they prop- 
erly belonged, or "approved," "ratifled," or "acquiesced in" the trans- 
fer to himself , were ail questions of fact, and, if there was conflicting 
évidence thereon, it was for the jury to détermine them. On the 
one side, défendant testified that he never saw the certificate for 
the 400 shares, or knew about its being in his name on the books. 
It appeared otherwise than by his testimony that on July 8th he 
wrote to the treasurer, inclosing check for an assessment on 600 
shares (additional to his original 6G6), and stating that the other 
400 shares subscribed by him had been taken by friends whom he 
might not see before going away (he left for Europe in July, and 
returned in August), but that as soon as he returned he would see 
them, and send in their names; that upon his return he informed 
the président of the company that thèse friends would not take the 
400 shares, and that he could not place it; that thereafter he was 
never called on for any assessment (and there were several of them) 
on thèse 40O shai'es; that in subséquent treasurer's reports and at 
directors' meetings they were listed as "unplaced stock"; and that, 
when a request for payment was ordered by the directors to be made 
on "delinquent subscribers," his name was not included on the list, 
and no such request was made as to thèse 400 shares. On the 
other hand, it appears that from the date of organization (llay 20, 
1890) until April 11, 1892, he was himself a director. We do not 
hold that, as matter of law, it is therefore to.be conclusively pre- 
sumed that he knew his name stood in the stock certificate book as 
the holder of the 400 shares named in the unissued certificate. The 
case at bar differs materially from Finn v. Brown, supra. But it 
certainly was a circumstance proper to be considered by the jury 
when weighing his own testimony as to his ignorance of the fact. 
It also appeared that at the very directors' meeting at which the 
400 shares were reported as part of the 2,120 "unplaced stock" it was 
identifled as "B. D. Greene, 400 shares." Without expressing any 
opinion as to the weight of the évidence pro and con touching knowl- 
edge and acquiescence, we are satisfled that there was sufiBcient con- 
tlict upon the question to call for its submission to the jury; and 
in withdrawing it from their considération, by submitting to them 
the single question as to the making of the contract over plaintiff's 
exception, we are of the opinion that there was error requiring a 
reversai and a new trial. A similar question waa submitted to the 
jury on the first trial, but under instructioiis that the évidence 
showed thàt défendant had actually purchàsed the 40O shares, and 
wasto be held liable thereon anless he showed that he had been 
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rdeased. Why this was error has been already pointed out. On 
the facts as they stand on this record, with the answer of the jury to 
the questions put to tliem, the burden would not be upon défendant 
to show that he had been released, but on plaintifE to show that de- 
fendant knew he was entered as a shareholder, and acquiesced there- 
in by permitting the entry to stand with no effort to alter it. 

Plaintiff in error insists that there is no distinction between the 
case at bar and Hawliins v. Glenn, 131 U. S. 319, 9 Sup. Ct, 739, where 
a verdict was directed in favor of the trustée of the corporation 
against the stockholder. In the case at bar, however, there is no 
prêteuse that défendant was an original subscriber as to the shares 
in controversy. He obtained them, if at ail, from a prior owner; 
and only to the extent to which he contracted to take such shares 
did he give his assignor authority to hâve them transferred to him. 
In Hawkins v. Glenn, however, the défendant contracted directly 
with the Company. He was an original subscriber in his own name 
for 250 shares. It was undisputed that he knew the shares stood in 
his name, for the certiflcates, made out in his name only, were sent 
to and received by him, and never returned. 

It is désirable that the other assignments of error which hâve been 
argued hère should be disposed of, so as to eliminate as many ques- 
tions as possible from the next trial of the action. It is contended 
that there was error in admitting évidence to vary the terms of the 
written instrument referred to above as the "agreement of purchase." 
Some question is raised as to whether plaintilï's counsel had not 
waived the right to object by himself introducing évidence thereon. 
It is not by any means clear on the record that he did so. The évi- 
dence he produced was put in at the close of the examination of a 
witness who was about to leave town, and counsel expressly stated 
that it was out of order, and in rebuttal, should défendant himself 
give évidence tending to vary the terms of the written instrument. 
Moreover, the évidence thus offered by plaintiff did not tend to vary 
the terms of the written instrument, but the reverse. However, 
it is not necessary to pass upon this point. Asauming, for the sake 
of the argument, that the plaintiff's exception was timely, and that it 
had not been waived by his prévious conduct of the case, it was, in 
our opinion, unsound. The true rnle is aptly expressed by the court 
of appeals of this state in Lee v. Adsit, 37 N. Y. 78, as foUows: 

"The rule that paroi extrlnslc évidence shall not be received to contradict 
or vary a contract which is In wrlting appUes only In controversies between 
the parties, promisor and promisee In such contract. » • * The writlng Is 
not conclusive as between one of the contracting parties and a third person. 
This doctrine Is asserted in a 'multitude of authorities, but in many instances 
it is accompanied by remarks from which it might be contended that the privi- 
lège of explalning the written document was not accorded to him, who was 
a party to it, but only to his adversary. 1 Greenl. Bv. § 279; New Berlin v. 
Norwich, 10 Johns. 230; Evans v. Wells, 22 Wend. 345. But it is not so con- 
flned. According to Co. Lltt 352a, 'every estoppel ought to be reciprocal 
that Is to bind both parties, and this Is the reason that regularly a stranger 
shall nelther talie advantage of or be bound by an estoppel.' To this effect, 
see Jewell v. Harrington, 19 Wend. 472; Sparrow v. Kingman, 1 N. Y. 246. 
• • ♦ In Reynolds v. Magness, 24 N. C. 30, after statlng the gênerai rule, 
and that it applies only as between the parties, and not to étrangers, Judge 
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Gaston says: 'They [the strangers] are at llberty to show that the wrltten 
Instrument does not disclose the full or true character ot the transaction. 
And, if they be thus at liberty, when contending with a party to the transac- 
tion, he must be equally free when contending wlth them. Both must be bound 
by thlB [conventlonal law] or nelther.' " 

And the same court has since reiterated the same rule. 

"Third persons are not precluded from provlng the truth, however contra- 
dlctory to the written statements of others. Strangers to the Instrument, not 
having come into this agreement, are not bound by It, and may show that it 
does not disclose the very truth of the matter. And as, in a contention between 
a party to an instrument and a stranger to it, the stranger may give testimony 
by paroi differing from the contents of the Instrument, so the party to it is 
not to be at a disadvantage with his opponent, and he, too. In such case, may 
give the same Itind of testimony." McMaster v. Insurance Co., 55 N. Y. 222. 
And to the same effect, Dempsey v. Kipp, 61 N. Y. 462; Lowell Mfg. Co. v. 
Safeguard Pire Ins. Co., 88 N. Y. 591. 

Exception was reserved as to évidence tending to show notification 
to the Company subséquent to July 9th that défendant had not placed 
the shares, and would not take them. If the case stood as it did on 
the flrst trial, the agreement, being an executory one, — an offer to 
purchase 1,000 shares, — which would hâve become binding upon the 
promisor if the promisee acted before the offer was retracted, this 
date would be of much importance, since it was on July 9th that the 
promisee transferred the stock. Subséquent retraction by the défend- 
ant would hâve availed nothing, and évidence thereof would hâve 
been immaterial and irrelevant. But in the shape the case took upon 
the second trial the évidence was admissible upon the question wheth- 
er or not défendant knew that he was entered on the books as a stock- 
holder, and acquiesced in such entry. And on the same theory the 
reports of the treasurer and the minutes of directors' meetings were 
compétent évidence. The judgment of the circuit court is reversed, 
and cause remanded for a new trial. 
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HAZELTON TRIPOD-BOILER CO. et al. v. McDOUGALL. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

Nos. 537, 538. 

Corporations— AuTHOBiTT of Prestdbkt — Estoppkl. 

A corporation, which by resolution has empowered Its président ta 
pledge a contract, under which money Is due it, as collatéral securlty for 
money borrowed, cannot claim that the terms of the pledge made by the 
président are In excess of the authority conferred on him, when at the time 
of the pledge it was cognizant of ail the particulars thereof, and received 
the money borrowed, and gave no sign of repudiating the transaction. 

Same. 

A pledgor cannot object that a sale of the tbing pledged by one acting 
as agent of the pledgee was unauthorized by the latter, when It appears 
that such agent acted upon an assumption of authority, and that the 
pledgee was aware of the sale, and never made any objection to It 

Pi,BDaE — Sale bv Pi.bdqee— Notice. 

A pledgee, authorized by the terms of the pledge to sell the seenrltles 
without notice to the pledgor, Is not bourd to notify the pledgor of tb» 
grounds on which be exercises the power of sale. 
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4. Bhxsàkb Notes— Matokitt^Dbmand. ■" 

■WWen a noté Is made payable flve day^ after demàiid, an express de- 

ttiand in ex^liclt ternis Is not in ail caSes and for ail purposes nècessary. 
' H the payée islgnifles to the maker Ms deslte for payment in such manner 

as to be the équivalent o£ a request, thls is sufflclent. ' ' 

8. Samb— ErFi;CT oï; Sai,k. , , . ir, ,. ,-. • 

A sale of collatéral by the pled'gee pursuant to the terms of the pledge 
conveys the eûtire interest, so that the pledgor is not éntitled, as against 
the purchaser; to a surplus realized by him lîeyond the amount for which 
the pledgG wàs made. 

6. Samk— ExPENSBS DP Rkai.izing on Pledgbd Skcuritt. 

A corporation, clalmlng money under a contrac^ „af ter Instltuting suit 
therçon, pledged the contract with a third persoii as collatéral, but coii- 
tinued to prosecute the suit in its own name, wlth a view of realizing for 
itself a surplus above the amount of tlie debt secured by the pledge. Aftnr 
It obtained decree, one who had purchaséd the contract from the pledgoe 
under bis power of sale intervened, and claimed tlie proceeds of the 
decree. Held^ that the pledgor was not éntitled to be repald out of the 
fund the expenses incurred in prosecutlng the suit. 

7. Attouney and Cliisnt— Lien fou Services. 

The rule giving attorneys and sollcitors a lien upon the recovery for com- 
pensation for their services extends also to expenses incurred in rendering 
the services. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the Western District of Tennessee. 

The original blll in this cause was flled on January 21, 1892, by the Hazeltnn 
Tripod-Boller Company against the Citizens' Street-Railroad Company for the 
purpose of obtainlng a decree, and enforcing a mechanic's lien upon a lot in 
Mémphis on whlch were the steam power and machinery by which the rail- 
road Company operated its rallway System. The amount for which a décret 
and the enforcemeut of the lien were prayed was the sum of $17,000, and 
some interest; the principal sum being the purchase price for three steam 
boilers furnished by the boiler company, a corporation located at Chicago, to 
the rallroad company, a corporation dolng business at Memphls, for the puv- 
pose of supplying tlie latter with power. The contract between the eompa- 
nies, under which the boilers were supplied, had been made in April, 1S91, 
and the boilers were set up during that year; but the purchase price, though 
In terms due some time previous to the filing of the bill, had not been paid,— 
the rallroad company having refused payment upon the ground that the boil- 
ers were defective, and not in conformity wlth the contract. Upon the fliiug 
of the bill the railroad company appeared and answered; setting up the faulty 
exécution of the contract on the part of the boiler company in défense, and 
further alleglng that the contract itself, in respect to the purchase, was modi- 
fied by a further stipulation that it should not exceed the cost of construc- 
tion. On June G, ]892,--a few months after filing the bill,— the boiler company, 
being in need of funds, borrowed ?10,000 from (Jeorge Linyard, of New York, 
and gave him Its promissory note therel'or, wlth interest; therein also pledging 
the boiler company's interest in the contract with the rallroad company above 
set forth. This instrument was in the language foUowing: 

'•$10,000. • Chicago, Illinois, June 6th, 1892. 

"Five days after demand, for value recelvèd, we promise tù pay to the order 
of ourselves the sum of ten thousand dollars, at our office, 1410 Manhattan 
Building, with interest at the rate of six per cent, per annum after date; hav- 
ing deposited with aaid légal holder of same; as collatéral securlty, our con- 
tract wlth Citizens' Street-Eailroad Company of Shelby County, Tennessee, 
Memphls, Tennessee, dated Aprll 15, 1891, and accepted May 2, 1891, whlch 
we hereby give the said légal holder of said note, his agent or assignée, au- 
thority to sell, or any part thereof, on the maturity of this note, or at any time 
thereafter, or before, in the event of said securltles depreclating in value in 
the opinion of said légal holder of said note, at public or private sale, at the 
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<liscretion of sald légal holder of sald note, his assignée, without advertislng 
tbe same or demanding payment, or givlng us any notice, and to apply »o 
much of the proceeds thereof to the payment of this note as may be neces- 
sary to the same, wlth alllnterest due thereon, and also to the payment of ail 
«xpenses attendlng the sale of the said collatéral, Including attorney's fees; 
and in case the proceeds of the sale of the said collatéral shall not cover the 
principal, interest, and ezpenses, we promise to pay the deflclency forthwith, 
after;such sale. Hazelton Tripod-Boiler Go., 

"By C. B. Holmes, Président." 

In October, 1892, as Llnyard allèges, he sent thls Instrument to L. H. Bls- 
bee, one of the sollcitors for the boiler company in the then pending suit, with 
Instructions to collect It, and, after paylng Linyard what was due him, to 
pay the balance to the boiler company. In December followlng, the boiler 
Company, havlng become insolvent, made an asslgnment for the benefit of its 
creditors to G. W. Grifiin, as trustée; and he subsequently became a party 
to the suit, as co-complalnant. The taUing of proof, and other preliminary 
matters, prolonged the suit for several years. In November, 18!M, Linyard 
tendered, and by leave of the court filed, a supplemental bill, so called, alleglng 
hls acquisition of the note and pledge above mentioned, that he had sent the 
Instrument to Bisbee, as above stated; that Bisbee had not coUected the note, 
arid had refused to return It to Linyard on the latter's request; that he had 
therefore revoked Blsbee's authority; and he prayed that the proceeds of the 
suit should first be applled in satisfaction of the note. To this bill the boiler 
company and Griffln, assignée, were made défendants, and they answered, ad- 
mitting the substantlal allégations of the bill. During the progress of the 
suit, and after considérable proof had been talîen, the case was brongbt on for 
hearing; and the court, apparently being In doubt whether the contract for 
the boilers was modifled to the extent that the price should not exceed thelr 
actual cost, ordered a référence to the master to ascertaln and report what 
that cost was. This duty was performed by the master, but, as it was flnally 
held by the court that the decree should be for the contract price, further réf- 
érence to that report is unnecessary. 

On January 6, 1896, Linyard, after havlng made, as he claims, repeated but 
lùeffectual efforts to realize his debt by demand upon the assignée, and en- 
deavor to seU his collatéral, flnally sold the contract to William McDougall 
for the sum of $11,000. On the 17th of the same month, Judge Hammond, 
who had heard the case, flled an opinion ordering a decree in favor of the 
boiler company for the amount specified by the contract, with interest. 72 
Fed. 317. A few days thereafter, McDougall made application to the court 
for leave to file a supplemental bill settlng up the transfer to him of the sub- 
ject-matter of the suit, and praying that the decree might be entered in hls 
favor. Leave to flle this bill was postponed until after the decree should be 
entered. On January 31st the final decree in the prlmary controversy for 
$18,473.37 was entered In favor of the boiler company against the railroad 
company, and, thls being done, McDougall's blU was permitted to be flled. 
Id. 325. The railroad company paid the amount decreed against it into court, 
and this was turned Into the registry to await the détermination of the clahns 
upon it set up by varions parties. The boiler company, upon grounds stated 
In the opinion, claimed that the pledge of the collatéral in the note was un- 
authorlzed, and, further, that the sale by Linyard to McDougall was inopera- 
tlve to convey more than so much of the interest in the contract as would 
suffice to pay the $10,000 borrowed from Linyard, with interest, and there- 
fore it was entltled to the whole of the decree, or at ail events to the surplus 
of the decree after that debt was satisfled. Bisbee and Metcalf & Walker, 
the counsel who had condueted the suit for the eomplalnant, asserted a lien 
upon the fund for thelr services, the value of which, upon référence, was 
flxed at $3,000; and $131.70 were allowed them for personal expenses which 
they also claimed. Griffln made clalm for his personal expenses Incurred In 
the progress of the litigatlon, which by like référence were found to amount 
to $548.62. AU thèse claims were denled by McDougall, who Insisted that 
the whole amount of the decree should be paid to him. Upon final hearing, 
.ludge Clark, who heard the case upon thèse controversies, held that the claim 
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ot the boiler company to the whole decree or to the surplus was not maiutaina- 
ble; that Blsbee and Metcalf & Walker were entitlèd to the lien claimecl by 
them for counsel fées and expenses, In the amounts above stated; and that 
Grlffln was not entltled to be relmbursed for hls pèrsonal expenses incurred 
In the suit. A decree for distribution of the fund was entered accordingly. 
Some mlnor détails of fact are noted In the opinion foUowing. The boiler 
company and GrlflEln appeal from so muchof the decree as dénies their respec- 
tive claims, and McDougall appeals from the allowance of the clalms of Bls- 
bee and Metcalf & Walker for counsel fées and expenses. 

J. H. Watkins, for McDougall. 

S. P. Walker, for Hazelton Tripod-Boiler Ce, 

Before TAPT and LUETON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

SEVEEENS, District Judge, having stated the case as above, de- 
livered the opinion of the court. 

The boiler company, upon its appeal, contests the rîght of Mc- 
Dougall to take the whole of the decree against the raUroad company, 
subject to the lien of counsel, on varions grounds: 

1. It is urged that the pledge of the collatéral to the note was void 
because in excess of the authority conferred upon Holmes, the prési- 
dent of the company, who transacted the business, by the board of 
directors. The resolution authorizing him in terma empowered him 
to assign the contract to the holder of the note, as security therefor, 
and to authorize such holder to coUect the amount due on the con- 
tract, to satisfy himself for the sum due on the note, with intprest, 
together with ail expenses of collection, and thereupon to require 
him to account to the boiler company for the surplus. The note was 
negotiable, and it is manifest that it was anticipated that the note, 
with the collatéral, might pass into other hands by transfer from 
the original holder. The collatéral was an incident, and would pass by 
the transfer of the debt to the new holder, and he would be authorized 
to take ail appropriate measures for the collection of the money due 
on the contract pledged. Construing the resolution of the board 
strictly, it might be doubted whether, if Linyard had known its terms, 
he could hâve enforced the payment of the note by a sale of the con- 
tract pledged. Possibly it might still hâve been compétent for him to 
hâve urged that under the resolution itself he was entltled to the 
Ordinarj' rights of a pledgee, which would hâve included the power 
of sale, as well as the right to enforce collection of it by suit. But 
it is not necessary to deterniine this question. We are satisfied that 
the boiler company knew of the particulars of the transaction as it 
occurred. Moreover, it received the money borrowed, and gave no 
sign of repudiating the means by which it had been obtained. It 
knew, and Grri!fen, the assignée, knew, that Linyard was for a consid- 
érable period endeavoring to sell the pledge, and no objection to hia 
want of authority to make such sale was interposed. In thèse circum- 
stances, it îs évident that it cannot now be heard to disavow the 
terms of the contract by which it borrqwed the money. Wilson v. 
Pauly, 18 0. C. A. 475, 72 Fed. 129, and 37 U. S. App. 642. It is further 
argued in support of this déniai of authority that the power to sell 
without notice, if such power was given, did not include the power 
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to sell without demand; but as we reach the conclusion, stated in 
discussing another branch of the case, that a sufiQcient demand was 
made, in the circumstances, we need not follow the subject further 
in this connection. 

2. It is insisted by the boiler company that Woodbridge, who made 
the sale to McDougall for Linyard, is not proved to hâve had author- 
ity from Linyard to make it. But, while it is true that there is 
no direct prcof of his appointment as agent, it appears that he had 
for some time previous to the sale been acting professedly for Linyard 
in trying to realize the debt from the sale of the collatéral, and fur- 
ther that, in making the disposition of it to McDougall, he acted upon 
an assumption of authority from Linyard, in whoae name he made 
the sale. The latter came into the suit in 1894, and has continued 
to be a party since, although only nominally such since the sale to 
McDougall in 1896. The circumstances are such that it must be as- 
sumed that he was aware of the sale of the boiler company's contract 
to McDougall, and from his acquiescence in it, and his failure to raise 
any objection to the decree of the court disposing of the proceeds to 
McDougall, either before or after the decree was entered, — undoubt- 
edly with his fuU knowledge, — we think it may be fairly inferred that 
he recognized the sale as one made for him, and that he must be re- 
garded as having ratified it. Clearly, he would be bound bv the or- 
ders and decree of the court in the suit to which he has been a party; 
and one of those orders was that permitting McDougall to file the sup- 
plemental bill, which was based upon the acquisition of Linyard's 
rights. TVe therefore think there was no error in holding the transfer 
to hâve been duly made, so far as the question of the authority to 
make it is concerned. 

3. The next ground taken by the boiler company is that the sale 
of the pledge by Linyard was prematurely made. It is contended that 
it nowhere appears that the sale was made before demand for pay- 
ment upon the ground that the pledgee regarded the security as de- 
preciating in value. We know of no rule requiring the pledgee to 
make a formai announcement of the reason on which he exercises his 
power, if notice thereof has not been stipulated for in the contract 
by which the pledge is made. In this case notice of the sale was ex- 
pressly waived by the pledgor, and it would not be unreasonable to 
hold that such a waiver was broad enough to include notice of the 
reason for making it. There is abundance of évidence to show that 
the pledgee might reasonably hâve regarded his security as depreciat- 
Ing. It was the subject of a litigation which had already been pro- 
tracted for several years. It was being persistently defended, and 
costs and fées were accumulating. He had for some time been trying, 
without success, to dispose of his collatéral, and had offered it for 
considerably less than the amount due him on his note, and the 
boiler company had become insolvent. We are disposed to believe 
that Linyard, in thèse circumstances, regarded his security as de- 
preciating, and we think he would bave been justifled in selling the 
pledge on that ground. But we are also of opinion that suflacient had 
transpired to effect the maturity of the note. 

It is insisted for the boiler company that no formai demand for 
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payment of tUe note is shown, and that, as it was made payable flve' 
daye after demand, it had not matured. It is no doubt qnite der 
mentary thatitbe gênerai rule applicable to an instrument thus drawn 
is, as contended, that demand of payment must be made, in order 
to flx its maturity. But an express demand, in explicit terms, is not 
in ail cases necessary. If tbe payée signifies to the maker, and 
clearly makes known to him, his désire for payment, in such manner 
as to be the équivalent of a request, that is sufiQçient. A note in thîs 
form is held to be overdue after the lapse of a short period, varying, 
as héld by the reported cases, from one to a few months, the présomp- 
tion being that demand has been made, and payment refused; and 
upon this presumption the instrument is treated as dishonored. Hère 
the note had been outstanding for more than three years. The 
boiler company had nothing with whieh to make payment, ail its 
property having been assigned to Griffin; and Woodbridge, who had 
charge of the claim for Linyard, was for several months in commu- 
nication with GriflBn, seeking to make collection. He oÊEered to take 
$11,000 for the collatéral. Grifiin entertained the proposition, and 
tried to raise the money. In 1894 Linyard had intervened in the suit, 
to which both the boiler company and Griffln were already parties; 
alleging nonpayment of the note, and praying to hâve the proceeds of 
the suit on the collatéral applied in satisf action of his claim. The 
boiler company and GrifQn answered, admitting the substance of 
Linyard's bill, and stating that when the sum due from the railroad 
company was realized the claim of Linyard should be paid. The note 
itself had been sent to the boiler company as early as October, 1892, 
for the purpose of getting payment ont of the contract pledged, and 
that company put the papers in the hands of Bisbee for the collection 
of the amount due Linyard. A formai demand upon the boiler com- 
pany would hâve been wholly futile. We cannot doubt that there was 
in ail thèse circumstances the équivalent of a demand, and that the 
note must be regarded as having been long past due when Linyard 
aold his pledge in 1896. 

4. Another contention made. for , the boiler company is f ounded 
upon thèse facts: There is évidence tending to prove that McDou- 
gall's purchase was in the interest of one Billings, who was at the 
time of the purchase the ownec of the large majority of the stock 
of the railroad company, and had also had a controUing interest 
in that company from its formation, — covering, of course, the date 
of the contract with the boiler company; that Billings had promised 
the railroad company to provide suflacient funds to meet its liabili- 
ties, among which was that of the boiler contract; that instead of 
doing this he caused to be set up what is alleged to hâve been a fic- 
titious défense to the boiler company's suit; that by being kept out 
ofithe money due on the contract the boiler company became embar- 
rassed, and, being unable to pay its debts, was obliged to make an 
assignment for the beneflt of its créditer»; and that this was the 
reason why it could not pay itsdebtto Linyard, and occasioned the 
sale of the collatéral to McDougall as agent for himself. It is upon 
this proof alleged that Billings by false and fraudulent practices 
brought about the conditions which compelled the sale, and having 
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effected it, and taken the beneât to himself, he became a trustée ex 
maleflcio. But it is hardlj conceivable that Billings could bave been 
inspired by any such motive at the time when the contract for the 
boilera was made. There were no circumstances then which indi- 
cated that any such scheme waa possible. ïhe défense which the 
railroad company interposed was one which, if well founded, it wâs 
proper and compétent for that company to make; and it appears 
that, upon full proof of the facts, the court was so much in doùbt 
that a référence was ordered to lay the foundation for a decree that 
the contract was in fact such as the railroad company alleged it to 
hâve been. And, on looking into the évidence in the record, we 
are unable to say that it is at ail clear that there was no fair ground 
for the défense, and that it was falsely interposed. Certainly there 
is no such prépondérance of évidence leading to that conclusion as 
is required of one who charges another with a fraudulent motive. 
The charge in this instance seems mainly to rest upon the fact that 
the défense was not sustained by the court, for we iiud not much else 
to support it. Further, there is no proof that Billings made any 
promise to the boiler company that he would pay for the boilers. 
Indeed, it is clear from the record that the only promise, if it was 
such, which Billings made of the kind alleged, was a promise made 
to the railroad company. Confirmation of this is found in the fact 
that the boiler company bas never attempted to hold Billings upon 
any obligation directly to itself. If, therefore, Billings failed to fulfill 
such an obligation, as the évidence possibly indicates, it was a mat- 
ter in which the railroad company alone was concerned. And be 
sides it is not proved that the défense was undertaken because of a 
lack of funds to pay the railroad company's debt. TJp to about the 
date of McDougall's purchase there is nothing of conséquence to 
show that Billings had conceived the pnrpose of making it. Dur 
opinion of the probability is that Billings, being quite sure that there 
would, in any event, be a decree for a larger amount than Linyard's 
debt, thought it a good spéculation for him to buy the collatéral, and 
planned to do so. And we can flnd no reason for saying that he had 
not the same privilège to buy it as any other person had. He was 
in no trust relation to the boiler company, and a sale to him would 
not put that company in any worse position than a sale to any other 
person. It may be (though it is a question which we are not required 
to décide) that the railroad company, by virtue of his relation to it, 
oould claim that the purchase should be held to hâve been made in 
its interest, and thereupon hold him as trustée. But that is an- 
other matter. It is clear that he stood in no such relation to the 
boiler company. In the case of Angle v. Bailway Co., 151 U. S. 1, 
X4 Sup. et. 240, which is much relied upon by the appellant, two very 
essential facts existed, which, as bas been shown, did not exist hère. 
The flrst and most important one is that in that case there was an 
unlawful conspiracy between an intervening stranger and the man- 
aging officiais of the debtor company to defeat the plaintiflf's con- 
tract; and, m the second place, it involved the abstraction of ail 
the debtor's assets out of which his claim poujd be collected. Strip- 
ped of thèse features, the cape has little .resemblance to this. For 
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thèse reasons we think the boiler company's daim must fail, The 
sale by Linyard conveyed the whole of the company's interest in the 
contract. Trust Co. v. Young, 4 0. 0. A. 561, 54 Fed 759, and 6 U. 
S. App. 469; Atlantic Trust Oo. t. Woodbridge Canal & Irrigation 
Co., 86 Fed. 975, 982; Wade v. Bailroad Co., 149 U. S. 327, 13 Sup. 
et. 892. Its insolvency was the cause of its loss of the pledge, and 
there is nothing shown in the conduct of the other parties which la 
suflBciently proximate to its misfortune to make them responsible 
for it upon any recognized doctrine of law or equity. 

The appeal in respect to the claim of Griffin stands upon thèse 
facts: Griflûn was the assignée of the boiler company. In the 
progress of the suit in which he intervened after the assignment, he 
incurred certain traveling and other expansés in giving his attention 
thereto. For the amount of thèse he makes claim upon the fund. 
He has already been reimbursed from the assets of the boiler com- 
pany. The circuit court held that he was net entitled to maintain 
this claim, and we are of opinion that this conclusion was right. 
Under the gênerai rule of law, the expenses incurred in enforcing 
the pledge must be borne by the pledgor (Gregory v. Pike, 15 C. G. 
A. 33, 67 Fed. 837) ; and, if the pledgee is compelled to pay them In 
the first instance, he has his remedy over against the pledgor. But 
hère the pledgor had already instituted the suit in its own behalf at 
the time of the pledge, and it thereafter continued to prosecute it 
by its own counsel. After the assignment to GriflBn he came in, 
and the suit was prosecuted by them jointly. It was thus prosecuted 
in their own interest; the purpose being to reduce the claim to judg- 
ment, and thereupon to obtain the proceeds after paying the sum 
for which it was pledged. They retained the control of the suit, 
and the only object of Linyard's intervention in 1894 was to obtain 
standing ground in the court, upon which he could be recognized 
when the fund should be brought in. This was the whole consé- 
quence of his intervention. It was an épisode which formed no 
part of the main proceeding in the case. We can discover no ground 
upon which Linyard's pledge could be burdened with the expenses of 
the boiler company, or later of the assignée, in reducing the claim to 
judgment by a suit brought and controUed by itself for its own pur- 
poses. If such a claim could be supported, it is obvions that the 
costs might absorb the pledge, and leave to the pledgor the surplus 
intact. 

McDougalI appeals from that provision of the decree which allowed 
to Bisbee and Metcalf & Walker their claim for profesàonal services 
in the case, flxed at $3,000, and their expenses in rehdering such serv- 
ices, amounting to $131.70. The aJlowance of this claim is resisted 
on two grounds: First, because, as is urged, the lien of the solicitors 
had not become flxed on the 6th day of January, when the sale to 
McDougalI took place; and, second, because they hâve denied and 
resisted the demand of the true owner of the claim. In respect to 
the first ground, it appears that the solicitors above named filed the 
original bill in bdialf of the boiler company. When GrifiQn, the 
assignée, joined, they continued to represent the parties complainant; 
and this was their position in the case at the time of , and subséquent 
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to, the filing of the intervening pétition of Linyard. He took no step 
to displace them, but in effect allowed them to continue the prosecu- 
tlon of the suit; his intervention being, as already indicated, simply 
to obtain a foothold in the case, and be in position to demand the réc- 
ognition of his rights when the proceeds of the decree should be paid 
in. At the date of the entry of the decree they were still the solicît- 
ors for the complainants. McDougall's purchase was made on the 
6th of January. The opinion of the court, announcing the final dé- 
termination of the merits of the case, was handed down on the 17th. 
McDougall flled his application for leave to intervene on the 25th. 
The court denied the application for the time being, and on the 3l8t 
of the same month entered the final decree, in accordance with its 
opinion flled on the 17th, in favor of the original parties complainant, 
and against the railroad company. McDougall was thereupon al- 
lowed to intervene. Whether the court was influenced in some 
measure in delaying the allowance of McDougall's intervention by the 
purpose to préserve the lien of the solicitors upon the fund, does not 
appear. But, if it was, we think it was not improper. Thèse solicit- 
ors had carried on the contest from the beginning, and had brought 
it to an altogether successful resuit. The professional labor in the 
case was substantially ended, and the fruits of their service were al- 
ready in sight. The litigation was ended, and nothing remained but 
the formai entry of the conclusion already declared by the court. If 
there were anything in the circumstance that the decree had not been 
entered when McDougall presented his supplemental bill, and applied 
for leave to intervene in the suit, even if the court had then allowed it 
to be done, — a point we do not décide, — it was a bare technicality ; 
and McDougall bas no equity to complain that the court did not allow 
him at the nick of time to stand in and prevent the formai act which 
would flx the lien. By the law of Tennessee, attorneys and solicit- 
ors hâve a lien upon the recovery, whether by judgment or decree, 
for their services in the case. Hunt v. McCIanahan, 1 Heisk. 503 ; 
Perkins v. Perkins, 9 Heisk. 95; Damron v. Eobertson, 12 Lea, 372; 
Eoberts v. Mitchell, 94 Tenn. 277, 29 S. W. 5; Brown v. Bigley, 3 Tenn. 
CL 618. The assignée of a judgment takes it subject to the lien. 
Cunningham v. McGrady, 2 Baxt. 141. And although it does not ap- 
pear that the question bas ever been considered by the suprême court 
of that State whether the same rule would apply to the expenses in- 
curred in rendering such services, we can see no reason for a distinc- 
tion. The labor and the money expended are equally the property of 
the lawyer, and alike necessary to the prosecution of the suit. In 
substance, they are intrinsically connected, — the service, and the ex- 
penses incurred in rendering it. The other reason assigned for the 
rejection of this claim is that the solicitors bave denied, and continue 
to deny, the right of the true owner of the decree. The basis of this 
allégation consists in the fact that as solicitors for the complainants 
they bave adhered to their clients, and hâve presented and urged the 
claims of those clients to the decree, or some part of it. There waa 
no departure from duty in this. It was hardly to be expected that 
upon such an issue they would go over to the opposite porty. The 
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Mlle telîèd upon, ttâ-t ttie lîen îk'Iost by hostile actîo^ towards the 
owneri'teBts upon the asSumptioh of a ïëpudiatibû^ of his duty by the 
attottËey; and bas ùô application to thelJresent ca&e.' 'The solicitors 
did nôt hâté their lieu by virttie ofany relation tôLiriyard or Mc- 
Dougall; but upOii the grotind that théy had prosèeuted the suit for 
the recovery of thisfund to a ânardeei*ee for parties ehtitled to main- 
tài^n it. There waB no ëiror in silstaining thisclaiïa.' 

Nohe of the asgigntttèhts'of error bêing sustained, the decree ap- 
pealed from is' affirmed. ' McDougaJl will recoferhis Costa on this 
appeal aèd in the court below against the boileï cOnipany and Grrifflh, 
as between those parties, ànd Bisbee and Metcalf & Walker will re- 
cover their costs againet McDougall in this court and in the court be- 
low. 
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(Circuit Court Of Appeals, Elghth Circuit. June 27, 1898.) 

No. 1,061. 

1. CïTIZENSHIP— CHANaB QP DOMICILE. 

Plaintiff, wlio had always resided in Kansas, as a member of her father'B 
famlly, went to Denver, Colo., where she tbok an examination for the po- 
sition of teacher In the schools, Intending, if successful, to remaln there, 
but, if not, to return to Kansas. Before the resuit of her examination waa 
known, she was serlously injured, ^nd, when sufflclently recovered, re- 
turned to her f ather's home, lu I£a,nsaB, where she remalned. Helâ, that 
she dld not ceasè to be a citizen pf Kansas. 

8. MuNICIPAIi COKPORATIONS— ElECTRIO LiGHT PoLBB in StKBETS— LiABIIiITt 

K)B Depbcts. 

A dty, by authorlzing the érection by an electrle Ught company of pôles 
and wlres In the streets, does not become chargeable with the duty of in- 
specting such structures, and niaintaihlng them in t saf e condition for 
the protection of persons using the stréèts for travel, to the same estent 
as though It had itself ereeted them; but its duty extends onty to a gênerai 
supervision over the llght company, and It is Uable for Injuries caused by 
defects only when It has been négligent, af ter actual or constructive notice 
of such dfefects. Thayer,' Circuit Judge, dissenting. 
8. Parties— JoiNDEH ov Dbjs'endakts— Motion to Require Election. 

Whei'e an action was'btpught agaiust a clty and an- electrle light company 
as Jôlntly llable for an Injury to plalntifE^and no objection to the joinder 
was taken by motion or demurrer, but défendants both answered, a motion 
made when the cause came on for trial to require plaintiff t<? elect whlch de- 
fendant she wonld proceed. against was, in effect, a motion for separate 
trials; and, being addresSed to the dlècretlon of the court, Its tuling there- 
on 13 not revlewable. 
4 Blhotric Light Gompant— Liabb-itt pob Dbfbctivb Polb-^Instrçctions. 
An 'instruction that Jt, la f the duty of;an electrle light cpmpany havlng 
,^ pôles In the streets to make such inspeçtifpn of them, "from time to tiine, 
.'as Wlir détermine and aècértalnwhether dècay has takeiï' place to such an 
■'' estent as to rénder the tlmbét unfifcfor use,'* Is mlsleadlng,. whère the de- 
fectshowaby the evld«nKie was npt visible from the outside, as apparently 
requirlng that the,l|i6çecjtlon mip^t l>e eff.eetual and .golng beyond the ordl- 
,'... ikry requlrement pf jireàspnàBlé and or(îIhaty care. 

B.' Samb--Noti.ob pF I)'B?ï:cT---ÉNbwïiDéÉ DP Bmplotb^ 

Thè âikcffvëty'bî à'âefectlh'àn'electrli' li^ht pôle by an employé of the 
: : comganyï iWhlIe In theUne of bis ;eiB|)liiiyment, ^n& whose duty it is to re- 
port It to his superiors, is notice of such defect to the company. • ' 
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8. Samb— Personal Injckt,— Contributokt Négligence. 

Tbe fact that piaintœ was "walklng diagonally acroas the street when 
stiTick by a falling electrlo Ilght pôle and wlres does not tend to establisli 
contrl'jutory négligence, ta the absence of any facts whieh would charge 
her wlth notice that there was greater danger in so crosslng. 

7. Damages for Personal Injuries— Future Earnings. 

An instruction that, if the jury found that plaintiff's injuries would im- 
pair her ability to carry on her occupation as school teaCher in the future, 
8he was entitled to recoyer as damages therefor the amount of salary she 
would hâve earned during the time she would be so disabled from pur- 
suing her occupation, is erroneous; the true rule being that, upon ail the 
évidence, the jury should award such (air sum as would, in their judg- 
ment, compensate ïor the lessened or destroyed ability to earn money, 
mailing due allowance for the contingencies and uncertainties that inhere 
In such matters. Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

T. J. O'Donnell (Milton Smith, on brief), for plaintifs in error. 
D. V. Burns, for défendant in> error. 

Before SANBOKN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. This action was brought in the circuit 
court for the district of Colorado by the défendant in error against 
the city of Denver and the Denver Consolidated Electric Company 
to recover damages for personal injuries caused her by the falling of 
an electric light pôle to which were attached the wires which sup- 
ported the lamp used in lighting the city streets. In her pétition, 
the plaintiff, as ground of jurisddction, averred that she was a citizen 
of the state of Kansas, and that the défendants were corporations 
created under the laws of the state of Colorado. In the answers 
flled, the défendants took issue on the averment of the citizenship of 
the plaintiff, claiming that she had become a citizen of the state of 
Colorado. The issue thus made was heard and determined before 
entering upon the merits of the case, and, upon the conclusion of the 
evideûce adduced on that issue, the court instructed the jury to flnd 
thereon in favor of the plaintiff, and this ruiing is now assigned as 
error. The point at issue was : Of what state was the plaintiff a 
citizen when this action was brought, on the 29th day of October, 
1897? The évidence showed without dispute that the plaintiff had 
been born in Hiawatha, Kan., and had lived there ail her life, as a 
member of her father's family, being engaged as a teacher in the pub- 
lic schools of that place, until, in May, 1897, she went to the cityof 
Denver, for the purpose of endeavoring to secure a position in the 
schools of that city; and she and her father both testifled that, if she 
failed in securing such position, it was her intent to return to Kansas, 
and continue her occupation as a teacher in Hiawatha. On the 21sit 
and 22d days of June, she underweht the requisite examina tion bie- 
foré thef school board of Denver; but, before the resuit was known, 
she was injured as stated, ài^d, when sufflciently recovered, she re- 
turned to her father's house, in Hiawatha; and since that time she 
had contlnued to ïive at Hiawatha as an inmate of hia, fq,wily. The 
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utmost thatcould be fairly claimed under the évidence in this case 
is that it was tte purpose of plaintiff to change her place of rési- 
dence from Hiawatha tt> Denver in case she was sûccessful in ob- 
taining a position as teacher in the schoois of thè lâtter city; but 
this position was.not obtained, and the plaintiff still coiitinues to be 
a member pf her father's family, at Hiawatha. Clearly, therefore, 
there was not any évidence in the case which would hâve sostained a 
finding that on the 29th day pf October, 1897, the plaintiff was a citi- 
zen pf the state pf Cploradp, and had ceased tp be a citizen of Kansas; 
and, this being true, the court did npt err in directing a verdict pn this 
issue in favpr of plaintiff, thus sustaining the jurisdiction of the 
court. 

Upon the merits pf the case, it appeared from the évidence that the 
Dènver Consolidated Electric Company, under an ordinance of the 
city of Denver, had obtained the authority to place in the city streets 
the pôles and wires necessary to enable it to furnish electricity for 
lighting purposes; that, in pursuaiice of this authority, it had main- 
tained at the intersection of Seventeenth and Stout streets a pôle 
and wires, and also a lamp attached to wires, for the purpose of 
lighting the street; that on the 22d day of June, 1897, this pôle fell 
down, carrying with it the wires attached thereto, which struck the 
plaintiff, who was then crossing the street, and severely injured her. 
The plaintiff further introduced évidence tending to show that 
the pôle had been erected for a number pf years ; that it had become 
rptten in the part subjected tp the dampness of the earth, which cpn- 
ditipn could hâve been readily discovered , by proper examination pf 
the pôle; and it was claimed on behalf of plaintiff that both défend- 
ants had been guilty of négligence in thus allowing the pôle to remain 
in the street after it had become rotten. Both the city and the 
electric company are joined as défendants to the action, but it will 
pVobably aid in a clear understanding of the questions involved if 
the case is viewed — Pirgt, as an action against the city alone, and, 
second, as one against tfae electric company. 

In deflnilig the légal duty imposed upbn the Cjity, the court charged 
the jury that: 

"The city of Denver, as a municipal corporation, Is charged wIth the duty 
of keeplng the streets In a safe condition. If It does anythlng dlrectly to 
renfler them unsafe, it Is liable In damages for the act. If it permlts another 
to do anythlng which renders the streets unsafe, It Is Uable, and the person 
dolng It will be liable In the same degree. If the dty had erected this pôle 
■vyhich fell, and the falllng of which, It Is alleged, caused the Injury, and had 
allowed It to get Into a condition which caused it to ,f ail, it would be Uable for 
any Injury resultlng from such fall; and permittlng àhother, the Consolidated 
Electric Company, to malntain the pôle, in no mannér changes the position 
of the city in the matter." ; 

Èxceptipns were duly taken te the cited pprtipns pf the charge pf 
the cpurt, and we hâve thus presented the questipn whether the 
charge correctly states the duty imposed by tiie law uppn the city 
with respect tP the pples placed in the streets of the city by the elec- 
tric company. The court instructed the jury that, as the city was 
charged with the duty pf keeping the streets in a aafe cpndition, it 
was charged with the duty of inspecting the pôles from time to time, 
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in order to ascertain their condition; and, in effect, the court laid 
down the rule that the city was bound to do ail that would hare 
been required of it had the city itself been the owner of the electrio 
plant, including the pôles used in connection therewith. If this lia- 
bility exista with respect to the pôles erected in the streets, it must 
also exist with respect to the wires and lamps attached thereto, for 
it will be remembered that it is not claimed that the mère érection of 
the pôle which fell created an unlawful obstruction of the streets; 
but the theory of the trial court was that, as the city permitted the 
electric company to erect the pôle as part of its lighting System, the 
city was charged with the duty of inspection, by reason of the duty 
of the city to keep the streets in a safe condition, and therefore, as the 
city permitted the electric company to string its wires along the 
streets, and hang its lamps over the same, the same duty of inspection 
must exist with respect to the wirea and lamps as exists with respect 
to the pôles. It is well known that, in the development of urban life, 
city streets are now used, under législative sanction, for many pur- 
poses other than for the passage of persons, animais, and vehicles 
along the same. Underneath the streets may be placed conduits for 
the conveyance of water and gas, while above ground are found tele- 
graph and téléphone wires, electric light and power wires, and electric 
street-car wires, ail suspended along and over the streets, and ex- 
périence bas demonstrated that the présence of thèse wires créâtes 
a new danger in the use of the public highways. If what is called 
"a live wire" becomes broken and falls iuto the street, it may cause 
the death of ail persons or animais coming into contact therewith. 
So, also, it has been demonstrated that, in the running of cable cars 
through the streets of a city, a danger is created to the public, in that 
occasionally the machinery forming the grip does not properly act, 
and the car cannot be stopped, but may be dashed into other vehicles, 
causing injury to persons and property, or the cable itself may be- 
come defective, and thus cause an obstruction to the free use of the 
Street. If the ruling of the trial court in this case is sustained, to 
the effect that, because the city permitted the electric company to 
erect the pôle in the street as part of its electric System, the city 
became charged with the duty of inspecting the pôle, the same as 
though it was owned and operated by the city, then it must follow 
that, because a city permits the use of its streets for telegraph, télé- 
phone, electric light, and power Systems, as well as for the use of 
cable and electric street-car Systems, the city is charged with the duty 
of inspecting ail the pôles, wires, lamps, cables, and cars used in con- 
nection with thèse Systems in the public streets, in order to prevent 
obstructions being caused to the safe use of the street, through de- 
fects in the appliances used for thèse several purposes. 

The trial court charged the jury that, if the city was liable in this 
case, it was by reason of its omission in the matter of inspection. 
But it is apparent that inspection is merely a means to an end, and, if 
the city w as under obligation to inspect, it is because the city was un- 
der obligation to maintain the pôle in a safe condition ; and that this 
was tJie meaning of the court in its charge is clear from the statement 
that: 
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"If the City had erected thls pôle whlch fell, and the falUnç pf which, It Is 
ftUeged, caused the Injury, and had 9J(lowed It to get Into a condition which 
caused It to fall, It would be liablé ÏOr any Injury resulting from such fall; 
and permlttlng another, the Consolidated Electric Company, to maintaln the 
pôle, In no mannef changes thè position of the city in the matter." 

Thus, the jury were instructed that they must view the case just 
as they would be required to do if it appeared that the city had 
itself erected the pôle as part of a lighting System erected, owned, 
and operated by the city. Any corporation, municipal or otherwise, 
or any person that may be the owner of an electric light and power 
plant, is under obligation to use ordinary care in the maintenance 
and opération thereof, in order to prevent injury to third parties; 
but it cannot be true that, simply because a municipal corporation 
permits another to erect and operate such a plant in the city streets, 
it becomes charged with the, duty of maintaining the pôles, wlres, 
and lamps connected therewith in a safe condition. The charge 
given to the jury was to the effect that the obligation resting upon 
the city was just the same as though the city had erected and owned 
the pôle ; that, theref ore, it was under obligation to inspect the pôle 
from time to time, to the end that it should be kept in a safe con- 
dition; and that if, through the f allure to properly inspect the same, 
it was allowed to become rotten and fall, the city would be liable for 
thè results thereof. If this is a correct statement of the law, it 
foUows that with respect to ail the appliances in the shape of pôles, 
wires, lamps, cables, and the like placed in the city streets, by tele- 
graph, téléphone, electric light, electric power, electric and cable 
street-car companies, there rests a primary duty and obligation upon 
the city to keep them in safe condition, and to make the inspections 
necessary to detect defects in order that the same may be promptly 
repaired. If this duty rests upon the city, then it will be compelled 
to keep in its employ men who possess the knowledge and skill need- 
ed to detect defects, and, when detected, to repair and keep in proper 
condition the electric wires and the cables and other appliances used 
In the streets; and it is apparent that this would, of necessity, leacl 
to a conflict, in many instances, between the city and the companies 
owning and operating the electric and cable plants. In support of 
the charge of the court upon this point, counsel for the défendants 
in error cite a number of cases decided by the suprême court of the 
United States and the suprême court of Colorado^ in which the duty 
of inspecting the streets is recognized; but they are ail cases based 
upon defects in bridges, sidewalks, or carriageways, wherein the 
primary duty of erecting and maintaining the same, as part of the 
highway, was upon the city, and wherein the, duty of inspection ex- 
ists, because the duty of keeping in repair rests primarily upon the 
city; but none of thèse cases inTolved the point now under consid- 
ération. In this case, the trial court held, and the contrary is not 
'coûtended for by counsel for défendant in error?, tilat f^^ original 
«rection of the pôle was lawful, and did not constitute an obstruc- 
tion in the i Street; and theref ore the question ; is.narrowed down to 
the point. whether the city is bound to inspeot frojn time to time 
«11 pôles, wires, lamps, and cables that may be lawf ully placed in 
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the streets, for defects therein, and to repair suÊli defects in order 
to prevent them becoming an obstruction to the safe use of the 
streets, or whellier the rights of the public are not sujHciently ; pro- 
tected by imposing the duty of keeping watch over thèse appliances 
upon the corporation or persou owning and operating the same, and 
holding the city liable only in cases wherein, after actual or con- 
structive notice of the existence of danger to the public in the use 
of the Street, growing out of or caused by some defect in the pôles, 
wires, or other appliances, the city does not use diligence in ob- 
viating the danger thus created. Believing this to be the extent of 
liability incurred by the city under such circumstances, it follows 
that the trial court erred in holding that the same rule must obtain 
as would be applicable if the city had itself erected the pôle for its 
own purposes. 

Corning now to a considération of the errors relied on as grounds 
for reversing the judgment against the electric Company, the first 
one presented is that the trial court erred in overruling the motion 
made by the défendants when the case was called for trial, that the 
plaintiiï be required to elect whether she would proceed against the 
city of Denver alone, or against the electric company alone, on the 
giound that the défendants were not joint tort feasors, and were not 
jointly liable to plaintiff. In form, the complaint charges the de- 
fendants with a joint liability. The défendants did not, by motion 
or demurrer, présent the question whether they were properly joined 
in the action, and in the answers filed no issue or question of this 
nature was presented. The case coming on for trial, the défendants 
then moved that plaintiff be required to elect whether she would 
proceed against the city or the electric company, wbich was, in ef- 
fect, asking the court to order separate trials. As the record then 
was, this was but an appeal to the court to exercise its discrétion in 
determining whether there should be separate trials of the issues pre- 
sented by the answers. If the motion had been granted, and plain- 
tiff had elected to proceed against the city, the case would still be 
left pending against the electric company, as the motion did not ask 
a dismissal of the case as against either défendant. Motions of this 
character, being but appeals to the discrétion of the trial court in 
regulating the order of trial, do not usually présent questions upon 
which an appeal lies, and this case is not an exception to the gên- 
erai rule. 

The principal grounds relied on for a reversai of the judgment 
against the electric company are found in the charge of the court, 
touching the duty of the company with respect to the pôle erected 
by it, it being claimed on behalf of plaintiff in error that the court, 
in eflect, made it the duty of the company to exercise such a super- 
vision of the pôles forming part of its system that it would certainly 
detect defects therein rendering the pôles unsafe. It will be remem- 
bered that négligence against the company was charged in two par- 
tîculars : First, that the company f ailed to properly inspect the pôle 
f rom time to time, and thus it was allowed to become rotten and 
unsafe; and, second, that, some days before the pôle fell, actual no- 
tice of the unsafe condition of the pôle was bronght home to the 
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Company, and, with this notice, the company neglected to make it 
safe. The portions of the charge to which exceptions were taken 
are as follows: 

"The polé In question was unquestlonably a good one when It waa erected. It 
was large enough, and apparently strong enough. If it had broken down Imme- 
dlately, no négligence could be Imputed either to the clty or to the company on 
account of the fact. If It had been overthrown by a great storm, as sometimes 
nappens, Immedlately after Its érection, there would be no act of négligence Im- 
putable either to the clty or the electrlc light company in respect to It. But 
It was chargea and alleged In the complaint that It was allowed to stand for 
such tlme that It became decayed and weak, and that it fell in conséquence 
of such weakness. If this is a fact, and no measures were taken either by the 
clty or the electrlc llght company, to ascertain its condition, or if the measures 
were not effectuai. If they were not such as should hâve been taken to ascer- 
tain the condition of the pôle, then the liabiUty exists in the same manner. 
* * * The defect which existed in it, if there was such defect, being rotten 
at the surface of the ground or below the ground, was one which was not open 
to ordinary observation. If there was a shell which was not decayed, it 
would be necessary to penetrate the shell in order to ascertain the condition 
of the heart of the pôle. Whether any one on behalf of the clty or on behalf 
of the company made any such examination, within a reasonable time, as 
was needful to ascertain its condition, is a question for your considération. 
In putting up the pôles in the street, It was undoubtedly a duty resting upon 
the City, and upon the company which erected them, to examine them from 
tlme to time, as often as may be necessary, to ascertain their condition. 
Decay in timber is natural. We ail know what it is. We know it from the 
ordinary expérience of our lives, and it is a clrcumstance of which ail parties 
concerned in thèse matters are bound to take notice. They are required to 
know that timber wlU decay, and are required to ma'ke such examination 
and inspection from time to time as will détermine and ascertain whether de- 
cay has taken place to such an extent as to render the timber unfit for use. 
If you are of opinion that the examlnations, either of the electrlc company 
or by the çity, were of a klnd and character such as ought to hâve been made 
to ascertain the condition of the pôle, and were, in fact, made by them, 
and that the defect in the pôle, if any there was, was not discovered by such 
examination, then the city cannot be liable In this action. The only liability 
of the clty with respect to the pôles erected in this manner, when it was ap- 
parently safe on the outside when it was flrst put up, was to inspect from 
time to time to ascertain whether It had fallen into a condition which rendered 
it unsafe." 

In the latter part of the charge the jury was instructed that, unless 
there was négligence on part of the company, it would not be liable; 
that négligence would consist in a failure to inspect and examine the 
pôle with sufacient care and diligence. And in the flrst part of the 
charge it was declared to be the duty of the company to take effec- 
tuai measures to ascertain the condition of the pôle; that the com- 
pany was required to know that timber will decay^ and was required 
to make such examination and inspection, from time to time, "as 
will détermine and ascertain whether decay has taken place to such 
an extent as to render the timber unflt for use." It may be true, as 
is claimed on behalf of the défendant in error, that the court did 
not intend to impose upon the company a duty beyond that of exer- 
cising ordinary care in the maintenance of the pôles forming part 
of its electric light plant; but the question is whether the jury would 
not naturally construe thèse instructions to mean that the company 
was bound to make such an examination and inspection from time to 
time as would détermine and ascertain whether decay had in fact 
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taken place. Giving the language used its natural import, it cer- 
tainly does impose upon the company tlie duty of making such es.- 
amination, Irom time to time, as will aseertain and détermine wheth- 
er the pôles haTe become decayed; and it is then declared that a 
failure to make such an examination constitutes négligence on part 
of the company. The évidence in this case showed that the decay 
which affected the strength of the pôle was not upon the surface, 
and therefore was not open to ordinary observation, and, applying 
the instructions given to the facts proven, the jury could only under- 
stand from the instructions given that the company was bound to 
make such an examination of the pôles as would be effectuai to dis- 
cover decay existing underneath the surface. 

In defining the liability of the city, the court charged the jury that 
if "the examination, either of the electric company or "by the city, 
were of a kind and character such as ought to hâve been made to 
aseertain the condition of the pôle, and were in fact made by them, 
and that the defect in the pôle, if any there was, was not discovered 
by such examination, then the city cannot be liable in this action." 
Is'o such instruction was given with référence to the electric com- 
pany, and there seems no escape from the conclusion that the charge 
was faulty and misleading, in that it failed to properly define the 
duty resting upon the company with respect to the maintenance 
of the pôles by it lawfully placed in the city streets, in that 
it was so phrased that the jury must hâve understood that the com- 
pany was bound to make such an examination that ail defects would 
certainly be discovered, instead of being bound to use reasonable 
and ordinary care in the supervision and inspection of the pôles 
placed in the street. By this ruling it is not meant to relieve the 
company from a faithful performance of its obligations to the pub- 
lic. In ail cases wherein telegraph, téléphone, electric light and 
power and electric car companies obtain and exercise the privilège 
of erecting and maintaining pôles, wires, lamps, and other appli- 
ances in the public streets, they are bound to know that the main- 
tenance of such appliances in and about the highway may create 
dangers to persons exercising the primary and paramount right of 
passage along or across the same. The companies are not insurers 
of the safety of the publie against ail dangers arising from the law- 
ful placing in the street of the appliances pertaining to the business 
carried on by the companies; but they are bound to know the dan- 
gers which may naturally be caused by such use of the streets, and 
to guard against the same by the exercise of ail the foresight and 
caution which can be reasonably expected of prudent men under 
such circumstances. If the court, in its instructions, had not over- 
stepped this Une in defining the obligation resting upon the electric 
company, we would not feel compelled to hold that error had been 
committed; but, as we view it, the court used language which the 
jury might well construe to mean that practically the company was 
bound to make such an examination of its appliances as would cer- 
tainly secure a discovery of ail hidden defects therein, which ex- 
tends the duty resting upon the company beyond the limit which the 
law imposes upon the company. 
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_ It is also,:asBiëned as error tàatthe, c6upt cliarged< the; jurj.ihat- 
if Blake, whawas an employé oîtke company, çiade an'examinatwu 
of tbé potej aad €4sooTeréd its rotténandunsafe conditioa, this would 
be notice- tô thé company, wbether he communicated this Knowledge 
to any offlcer of the company or not. Blake was called as a wituess 
for the défendant in error, and he testifiéd that he was in the em- 
ploy'of the electric company as a lamp trimmer, it beiiatg his duty to 
trim the lamps, report the "outs," put in carbons, and to report any- 
thing that lôoked bad,— to report any trouble. He further testifled ' 
that, gOEde 10 or 15 days before the pôle fell which injured Miss 
Sherret, he examined the pôle %ith a screwdriver, and found "that 
•the screwdriver went in prétty easy, and showed that it [the pôle] 
was pretty rotten," and that he was led to make this examination 
from seeiug 'the pôle "wriggling." He further testifled that he no- 
tifled Mr. Sheridan, a storekeeper of the company, of the fact he 
had discovered. Mr. Sheridan, being called as a witness, denied re- 
ceiving such report or notice from Blake. Mr. McSparrin, the Une 
foreman of the electric company, and Mr. Barker, the superintendent, 
both testifled that it was Blake's duty to report any defects he dis- 
covered either to the foreman or the superintendent, and both wit- 
nesses denied receiving any report of the defect in the pôle from 
him. • The court instructed the jury that, if they found from the évi- 
dence that Blake did in fact examine the pôle and discover the un- 
safe condition thereof at the time he stated in his testimony, this 
would be notice to the company, regardless of the question wbether 
he made a report thereof to any other employé or ofâcer of the com- 
pany, and this ruling is assigned as error. 

In Thompson on the Law of Corporations (volume 4, § 5195) the rule 
is stated to be to the effect that, in order to bind the piincipal, the no- 
tice must be communicated to one whose duty it is "to act for the prin- 
cipal upon the subject of the notice, or whose duty it is to communicate 
the information either to the principal or to the agent whose duty it 
was to act for him with regard to it." Counsel for the electric com- 
pany, in the brief submitted, state their view of the rule in the 
following terms: "The gênerai rule with référence to the question 
of notice is that notice to thé agent is notice to the principal, if 
the agent comes to a knowledge of the facts while he is acting for 
the principal ; but this rule is limited by the further rules that 
notice to the agent, to bind the principal, must be within the scope 
of the employment," — and cite in support thereof the cases of The 
Distilled Spirifs, 11 Wall. 356, and Eogers v. Palmer, 102 U. S. 263. 
In the former case it was said that "the gênerai rule that a prin- 
cipal is bound by the knowledge of his agent is based on the prin- 
ciple of law that it is the agent's duty to commKnicate the knowl- 
edge which he has respecting the subject-matter of negotiation, and 
the presumption that he will perform that duty"; and in the latter 
Case it was held that knowledge obtained by an attorney when con- 
ducting a case for a client was imputable to the latter. 

As already stated, Blake testifled that it was his duty to report 
anything wrongOr any trouble "he discovqred about the pôles or 
wires of the company; and none of the witnessesi|or the electrie 



CITY OF DENVER V. SHEERET. 



235 



Company deny this fact, but, on the contrary, McSparrin and Barker, 
the line foreman and superintendent, both testify that it was Blake's 
duty to report to them any defects he might dlscover; and thus it 
was made plain that it was Blake's duty to take notice of defects in 
the plant coming under Ms observation, and to report the same 
when discovered; and tberefore, withiu the doctrine of the author- 
ities cited, the court was justified in instructing the jury that knowl- 
edge acquired by Blake of the def ective condition of the pôle, when 
he was going his rounds as an employé of the company, would be 
imputable to the company, because it was proven beyond dispute that 
it was his duty to take notice of defects, and, noticing them, to make 
report thereof. 

A number of errors are assigned upon the action of the court in 
permitting testimony to be given witb respect to the mental and 
physical condition of the défendant in error prior to the accident, 
and her condition after the injury; but we find no error therein, and 
it is not necessary to discuss them at length. 

Exception is also taken to the ruling of the court upon the défense 
interposed of contributory négligence, which was to the eftect that 
there was no évidence sustaining the défense. The charge of nég- 
ligence on part of défendant in error was based upon the fact that, 
when she attempted to cross the street at the time of the accident, 
she did so diagonally, thus leaving the crossing usually followed by 
pedestrians; it being claimed that, had she been upon the crossing 
proper, she would not hâve been struck by the falling pôle and wires. 
To maintain the défense of contributory négligence under thèse cir- 
cumstances, it would be necessary to hold that the défendant in er- 
ror had no légal right to cross the street diagonally, and that she 
was a trespasser in thus going upon it. In support of this conten- 
tion, counsel for plaintif! in error cite a number of cases wherein 
it was held that it was a question for the jury to détermine whether 
the party injured was négligent in the use made of the street or high- 
way; but thèse are cases wherein the charge of négligence against 
the défendant corporation was a failure to keep the sidewalk in prop- 
er condition, in that some defect existed in the pathway itself, but 
it appeared that the usually traveled part of the street was in proper 
condition, and the injury had been occasioned by the traveler go- 
ing outside of this part of the street. In this class of cases there is 
usually a choice given to the traveler to use the usually traveled and 
safe part of the highway, or to go upon the part which may be less 
safe; ànd then it is for the jury to say whether it was négligence 
to use the latter. In this case, as the trial court stated to the jury, 
when défendant in error started to cross the street, there was noth- 
Ing in the surroundings which would charge her with notice that she 
incurred greater danger in crossing diagonally, and therefore there 
was nothing on which to base the charge of contributory négligence 
other than the fact that she crossed diagonally; and certainly this 
would not sustain the charge of contributory négligence, unless it 
be true that pedestrians hâve no right to cross a public street ex- 
cept at right angles and at places ordinarily used as a crossing. 
The use of the public streets between crossings is not limited solely to 
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animais and vehîcles, but may be used by footmen, due caution beîng 
exercised. Elliott, Eoads & S. 622: Moebus v. Herrmann, 108 N. 
Y. 349, 15 N. E. 415. 

The only other error assigned which needs considération is based 
upon that part of the charge upon the rule of damages which was 
given in the following words: 

"If she is under further disability, If thèse injuries are permanent in tlieir 
character, so tlaat she wlll not be able hereafter to résume her occupjition, or, 
resuming it, cannot perform the service as efflciently as before, she is entitled 
to compensation in the degree in which she loses the power to earn money. 
So that, if you thinli that her powers are permanently impaired, that she will 
not hereafter be abie to carry on her occupation as a schooî teacher, for the 
■ length of time for which she is withdrawn from her occupation she is entitled 
to such money as she could earn during that time, whether It be one year 
or more." , 

In effect, the jury were instructed that défendant in error was en 
titled to compensation for the past loss of time, resulting from the 
injury, — that is, to the compensation she would hâve earned as » 
sciool teacher; and, further, that, if the jury found that the injuries 
received would impair her ability to carry on her occupation as a 
school teacher in the future, she would be entitled to the salary she 
would hâve earned for the year or years she was disabled from pur- 
suing her occupation. In cases wherein the évidence shows that the 
injury received will affect the ability of the party in the future to 
earn money, compensation must be made therefor; but the rule is 
not that the jury must détermine the number of years that the dis- 
ability will continue to exist, and then multiply this number by the 
yearly compensation the party has earned in the past. Damages for 
future losses in cases of this kind are not susceptible of computation 
by a strictly mathematical calculation. Evidence may be given of 
the âge of the party injured, the probable duration of life, the effect 
the injury has had upon the ability of the person to earn money, of 
the probability that the injurions effect on the ability to earn money 
will continue in the future, either during life or for a lesser pe- 
riod, and of the business or occupation in which the person was en- 
gaged, and the compensation, whether by wages, fées, by a flxed 
salary or profits that resulted therefrom; and, from the facts thus 
proven in évidence, it is for the jury to award such fair sum as will, 
in their judgment, compensate the party for the decreased or de- 
stroyed ability to earn money in the future, due allowance being 
made for the contingencies and uncertainties that inhere in such 
matters. Eailroad Co. v. Putnam, 11,8 U. S. 545, 7 Sup. Ct. 1; Rail- 
way Co. V. Needham, 10 tJ. S. App. 339, 351, 3 C. G. A. 129, 148, and 
52 Fed. 371, 378. We are of the opinion that the charge of the court 
on this subject is open to the criticism that the jury would naturally 
infer therefrom that they must compensate the défendant in error for 
this future loss by allowing her the yearly compensation she had 
earned as a teacher for the length of time they deemed the disability 
would continue, thus assuming that, if this accident had not hap- 
pened, the défendant in error would certainly hâve continued to 
teach at that rate of salary for her lifetime, or for the length 
of time the jury determined the injury would continue to affect her 
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ability to earn money; and, as already said, this is not a correct 
statement of the ru le to be observed hy the jury in estimating dam- 
ages of this nature. 

For thèse reasons, the judgments rendered must be reversed, and 
the case be remanded for a new trial as to both the city of Denver 
and the electric company. 

THAYER, Circuit Jndge (dissenting). I am not able to concur in 
ail the propositions considered and decided in the foregoing opinion. 
If a city authorizes a telegraph, téléphone, or electric light company 
to erect a tall wooden pôle, burdened with wires, on one of its pub- 
lic thoroughfares, it is afîected with knowledge, from the very na- 
ture of the structure, that, in course of time, it will decay, and be- 
come dangerous to those who hâve occasion to use its streets. I 
am of opinion, therefore, that a municipality which authorizes such 
pôles to be erected on its streets is under an obligation to the pub- 
lic to see that they are examined in a proper manner and at reason- 
able intervais, either by its own agents or by the persons or corpo- 
rations whom it has authorized to erect them, and that the duty of 
inspection does not rest exclusively upon the latter, as the opinion 
of the majority seems to hold. Moreover, I do not understand that 
the charge of the trial judge, when considered altogether, imposed 
upon the electric light company the duty of exercising more than 
ordinary care in the matter of inspecting its pôles. From the fact 
that the jury were instructed very pointedly that there could be no 
recovery against either of the défendants unless négligence on their 
part was proven, it is apparent, I think, that the trial judge did not 
entertain the view, or intend to convey the idea to the jury that the 
electric light company was bound at ail hazards to see that its pôles 
were in a safe condition. Considered as an entirety, the charge on 
this branch of the case meant, I think, that the electric light com- 
pany was required to adopt a proper method of examining its pôles, 
— one which would be liable to develop any interior rottenness, — 
and to examine them at reasonable intervals. This direction, in mj 
judgment, was substantially correct. 
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(Circuit Court of Appeals, Eighth Circuit June 20, 1898.) 

No. 1,034. 

PbincipaIi and Sdbett— Official Bonds— NBGLiaBNCB of Obliges. 

Neither the négligence nor fallure of an obligée In an offlcial bond, In 
the discharge of some duty to a third party, nor hls négligence or lâches 
in enforclng a compllance with its condition, will release the sureties. 
Nothing less than the breach of a covenant which the obligée has made, 
or connlvance at the principal's breach of the bond, or linowledge of such 
breach, and a continuance of his employment wlthout communicating 
the fact to his sureties, or such a willful shutting of the eyes to the évi- 
dences of the breach as warrants the inference of connlvance, wlU bave 
that effect 



238 88 FEDERAL S'ÉpëRTÉR. 

3.-SAME. ■■' "• ■•■'•; ■■■■: 

Mçre ipeglect of an Internai, seteaiiie cOUector to comply with the laws 
and ' régulations requirihg him to frequently examine and verify the ac- 
çounts pf his deputy, and see that.he faiftifully dischàrgés his duty, will 
net' relë'àse ihe sureties on the' deptity's officiai bond from liability for 
défalcations, whlch a Strict perCûhaance of tliese duties mlght hâve pre- 
vented. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

This was an action at law by Ambfôse W. Lymàn against P. L. 
Williams, George Cullins, and Sidney W. Darke, as sureties on the 
oflQcial bond of Eichard H. C^bell, as a deputy internai revenue col- 
lector. There was a verdict for plaintif? in the court below, and 
judgment was entéred thereon, to review which the défendants sued 
out this writ of error. , 

E. B, Critchlow and George Sutherland, for plaintifEs in error. 
Franklin 8. Richards, foï défendant in error. 

Before SANBORN and THAYEB, Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. This case présents but a single ques- 
tion, and It is this: Is négligence or lâches by an obligée in the dis- 
charge of his duties to a third person, or in the enforcement of his 
claims against the principal in a bond, a release of the obligation of 
the sureties thereon? This question arises in this way: On Janu- 
ary 24, 1894, Ambrose W. Lyman^ the défendant in error, was the 
United States internai revenue côllëctor for the district of Montana. 
He appointed oile Richard H. Cabell one of his deputies, and on that 
day Cabell as principal, and the plaintifEs in error as sureties, exe- 
cuted a bond to the défendant in error conditioned foi- the faithful 
discharge of his duties by Cabell. Between the date of that bond 
and Pebruary 23, 1897, Cabell misappropriated moneys of the United 
States which came into his hands as deputy colléctor to the amount 
of about |8,000. Lyman, the obligée in the bond, brought this action 
to recover his loss on account of this défalcation. The plaintififs in 
error answered, and the case was tried by a jury, which returned a 
verdict in favor of the défendant in error. 

The only error of which complaint is made is that the court below 
struck out the sixth paragraph of the answer, with leave to the plain- 
tififs in error to amend it by adding allégations of fraud and conniv- 
ance. This paragraph pleadëd two défenses. The flrst was that, 
under the laws of the United States and the rules made by the secre- 
tary of the trçasury and the commissioner of internai revenue there- 
under, it was the duty of the défendant in error to frequently and 
personally examine and verify the accounts of Cabell, to diligently 
and carefuUy supervise his discharge of the duties of his ofiSce, and 
to see that he faithfully perforrned them; that the défendant in error 
entirely neglçctéd, tP do thèse things; and that the misappropriation 
and défalcation of GabeU would not hâve occurred if Lyman had faith- 
fully and diligently discharged his duties. The second défense was 
that the défendant in error knew of the misappropriations of Cabell 
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while theywere in progress, Ijot failed to notify the sureties thereof^, 
and yf^s guilty of neglect so gross and in^xcusablQ that it operated àa 
a f raud upon them. The latter défense, is not before us for con- 
sidération, because tke plaintiffs in error so apiended their answer 
after the sixth paragraph was stricken out that tbey were permitted 
to intrpduce eyidence upon the trial 4n support çf this défense, and 
the court, chargea the jury that, if the défendant in error had any 
notice or knowledge of the défalcation of Cabell, it was his duty to 
immedia;tejy discharge him, or to communicate the fact to his sure- 
ties as soon as he heard it, and that, if he failed to do so, he could not 
recover on tiie bond, although mère inattention or négligence on his 
part, without knowledge, would not defeat the action. The only 
question, therefore, for our considération, is whether or not the negli 
gence of Lyman released the sureties. 

It is earnestly contend(Çd that since the laws and régulations under 
which the commissioner and his deputy were acting required the 
former to diligently supervise and inspect the accounts and acts of 
the latter, and since such a supervision and inspection would hâve 
brought the latter's défalcations to light and might hâve prevented 
the larger part of them, the sureties on his bond had a right to rely 
upon the faithful discharge of thèse duties by. this collecter, and that 
they ought not to be compelled to pay for losses that probably would 
not hâve been sustained if the obligée in their bond had been diligent 
and faithful. It may be conceded that if this collecter, in considéra- 
tion of the exécution of the bond, had covenanted with thèse sureties 
that he would diligently supervise and inspect the acts and accounts, 
and compel the faithful discharge of the duties imposed upon his 
deputy, and had then made a breach of his agreement, the sureties 
would hâve been released from their obligation. This proposition 
rests upon the rule that a breach of a contract by one of the parties 
to it releases the other from further performance. It may be con- 
ceded, aiso, that sureties for a deputy or a servant are released from 
liability for subséquent delinquencies if the employer connives at his 
défalcations, or if he becomes aware of them, and permits his deputy 
or servant to continue in his employment, without communicating 
his knowledge to the sureties. The reason is that the duty to act in 
good faith towarda thèse in contract relations with them rests upon 
ail men, and a concealment of such défalcations, a failure to notify 
the sureties of them as soon as discovered, or to immediately dis- 
charge the defaulter, or a connivance at them, is both a violation of 
that duty and a f raud upon the sureties. Phillips v. Foxall, L. E. 
7 Q. B. 666; Burgess v. Eve, L. E. 13 Eq. 450, 458; Gradle v. Hoffman, 
105 111. 147, 155. Perhaps a willful shutting of the eyes to évidences 
of fraud, dishonesty, or embezzlement on the part of the servant — a 
négligence so gross as to warrant the inference of connivance — might 
hâve the same effect, because such willful ignorance would work a 
like fraud on the sureties. But there must be some violation of a 
covenant with, or some breach of a duty to, the sureties to work a 
release of their obligation. Was there anything of this character in 
the failure of the coUector to supervise and inspect the acts and ac- 
counts and to diligently enforce the dischargp of the duties of his 
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deputy, as requfréd by the acts of congréss and the régulations of the 
treasury department? He madé no agreement with thèse sureties 
that he would comply with thèse laws and régulations. The laws 
were not enacted nor were the régulations adoptéd in the interest, or 
for the beneflt, of thèse snreties. The acts of congréss were passed, 
and the rules of the treasury department were estàblished, for the 
beneflt and protection of the United States, and for their beneflt and 
protection alone. The plaintiffs in errer cannot, therefore, base any 
cause of action or défense upoh thèse laws and régulations alone, 
because Lyman owed the diity of obédience to them to the United 
States only, and they alone could recover damages for the breach of 
that duty. The failure to discharge a duty to the complaining party, 
and resulting injury to him, are indispensable éléments of an action 
or défense on the ground of négligence. Beynolds v. Railway Co., 
32 U. S. App. 577, 586, 16 G. G. A. 435, 440, and 69 Fed. 808. 

Lyman, then, owed no duty to the sureties by virtue of the laws 
and régulations. Did the exécution of the bond impose any duty 
upoh him to comply with thèse laws and régulations for the beneflt 
of the plaintiffs in error? They were in force when the bond was 
executed. They required regular, prompt, and correct accounts and 
Touchers, the careful préservation and prompt payment of the mon- 
eys of the government to the collector, and the faithful discharge of 
ail his duties from the deputy, Cabell, as much as they called for 
supervision, inspection, and diligence by the collector, Lyman. If 
Cabell had complied with the laws and régulations, no négligence of 
Lyman — no failure on his part to discharge his duties — could hâve 
entailed any loss upon the sureties. When this bond was made, 
thèse sureties came to Lyman, and said, in efEect, "If you will appoint 
Cabell your deputy, we will guaranty that he will comply with the 
laws and régulations which govern that ofiSce, and that he will faith- 
fuUy discharge its duties." Lyman appointed him, and in considéra- 
tion of that appointment thèse sureties gave the guaranty, — ^they 
executed this bond. Cabell failed to fulflU the guaranty; he broke 
the condition of the bond. The contract which his sureties made 
with the collector was that they would see that his deputy, Cabell, 
faithfuUy discharged his duties. They failed to do this. Is it any 
défense to an action on this contract that the collector or any other 
party failed to do the very thing which thèse sureties had agreed to 
do for them? Is it any défense to such an action that the collector 
was négligent in the discharge of a duty which he owed to the gov- 
ernment, and that, if he had faithfuUy and carefuUy discharged that 
duty, the failure of thèse sureties to perform their contract — their 
failure to see that this deputy discharged his duties — would hâve 
caused them less loss? Thèse questions must be answered in the 
négative. The contract was not that thèse sureties would guaranty 
the faithful discharge of the duties of this deputy if the collector 
supervised, inspected, and enforced his performance of them, or if he 
faithfuUy discharged his duties to the government or to any other 
third party. The bond contained nô such conditions. Its purpose 
and eflfect were rather to relieve the collector of care concerning 
Cabell's actions and to cast that burden upon his sureties. The con- 
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tract of suretysliip is not that the obligée will see that the principal 
perfonns its condition, but it is that the surety will see that he per- 
forais it. Nelson t. Bank, 32 U. S. App. 554, 571, 16 C, C. A. 425, 
435, and 69 Fed. 798. If the principal fails, and loss ensues, the 
lâches or négligence of- the obligée constitutes no défense for the 
surety, because by his contract he takes upon himself the primary 
duty of watchfulness and care. If the deputy in this case was late 
in the présentation of his accounts, and lax in the discharge of his 
duties, and if care and diligence would hâve discovered the begin- 
ning of his misappropriations and would hâve prevented his subsé- 
quent delinquencies, the burden was on those who guarantied his 
acts to exercise that care, to discover those défalcations, and to de- 
mand his removal. If they failed to be careful, if they failed to dis- 
cover the misappropriations, and to demand the removal of their 
principal until aiter loss had resulted from his défalcations, their 
contract was that they would pay that loss. Neither the négligence 
nor failure of an obligée in a bond in the discharge of some duty to 
a third party, nor his négligence or lâches in enforcing a compliance 
with its condition, will release the sureties from their obligation. 
Nothing less than the breach of a covenant which the obligée has 
made, or connivance at the principal's breach of the condition of the 
bond, or knowledge of such breach, and a continuance of his employ- 
ment without communicating the fact to his sureties, or such a willful 
shutting of the eyes to the évidences of the breach as warrants the 
inference of connivance, will hâve that effect. Mactaggart v. Wat- 
son, 3 Clark & F. 533; U. S. v. Kirkpatrick, 9 Wheat. 720, 735; Tap- 
ley V. Martin, 116 Mass. 275; Board v. Otis. 62 N. Y. 88, 92; U. S. v. 
Witten, 143 U. S. 76, 79, 12 Sup. Ct. 372; Water Co. v. Parker (Cal.) 
35 Pac. 1048, 1051; Bostwick v. Van Voorhis, 91 N. Y. 353, 361; 
Pacific Fire Ins. Co. of New York v. Pacific Surety Co. of California 
(Cal.) 28 Pac. 842; Bank v. Brownell, 9 E. I. 168. The judgment 
below is afflrmed. 



BERGER et al. v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 

(Circuit Court, W. D. Missouri, W. D. June 13, 1898.) 

Accident Insurance— Shootino bt Insanb Pbrson. 

An exception in an accident policy of "Intentional Injuries Infllcted by 
the Insured or any other person" does not Include death from being shot 
by an insane person without capaclty to form an intention to Inflict such 
Injuries, or to understand the nature and quality of his act. 

This was an action at law by Emma Berger and others against 
the Pacific Mutual Life Insurance Company of California to recover 
on a policy of accident insurance. 

New & Palmer and Karnes, Holmes & Krauthoff, for plaintiffs. 

TrJmble & Braley, for défendant. 

PHILIPS, District Judge. The défendant has demurred to the 
pétition herein, raising the principal question as to whether or not 
the défendant is liable on the policy of insurance sued apon for the 

88 F.— 16 
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deaftliî'ôfiLytQaii A-Berg», caused by a;giiii or .pi^tpl «th^oi; fired, by 
one îSehni Schlegel, àlleged to haye ibeen ats tbe tiipe pï ftçi^g! ?'a. perspn 
of inssÉne rnind,' and'tlieû and tbere;: without suffleieflt, capacity to 
toÉta and bave an intention to iuiict such injuries, ç^.tp .jindërstànd 
tbè nature and quality of, bis act," by wbiçb.act a,;Yiolenii aiid acci- 
dentai in jury was inflicted upon said'Lyman A. Bergeri'pccasioning 
bis deatb. The policJy in question! ds what is knowii as an "accident 
policjjr." Among its provisions is tbefollowing,. in substance: Tbis 
insurance does not cover, and tbe çompany will not be liable for, 
in jury or deatb caused by, resultingfropi, or; attributable, partially 
or wholly, to "intentional injuries inflicted by tbe insured or any 
other person." The fédéral authorities are quite agreed that if tbe 
deatb iâ caused by. tbe yoluntary act of tbe assured, wben bis rea- 
soning faculties were so far impaired that be was not able to under- 
stand tbe moral' character, or tbe gênerai nature, conséquences, and 
effect, of tiie act be was about to commit, sucb deatb is not "inten- 
tional," witbin tbe meaning of that term as employed ip tbe policy, 
and tbe insucer is liable. Tbis, for tbe very obvions réason that tbe 
term "intentional" implies tbe exercise of tbe reasoning faculty, con- 
scipusneës, and volition; and, when tbe injury is thus inflicted by 
sucb a persôn, it is accidentai, resulting from external,, violent cause, 
witbin tbe meaning of an accident policy. Insurance Co. v. Terry, 
15 Wall 591; Insurance Co. v. Rodel, 95 U. S. 232; Insurance Co. y. 
Broughton, 109 U. S. 121, 3 Sup. CL 99; Insurance Co. v. Crandal, 
120 U. S. 527, 7 Sup. Ct. 685. If tbis |be so as to a self -inflicted iujury 
by tbe insured, I am not able to perceive any escape from tbe proposi- 
tion tbat tbe same rule should be applied to tbe injury inflicted by 
"other person." Tbe word "intentional" qualifies as mucb tbe act 
of tbe otber person as it does tbe injury inflicted by tbe insured; 
and on tbe ruje of construction, a sociis nocitur, tbe same meaning 
and construction must be given to tbe word "intentional" when ap- 
plied to tbe act of tbe otber person as when applied to tbe self- 
inflicted injury by tbe insured. If an injury inflicted on one's self 
wLile insane is not intentionally done, because of tbe mental in- 
capacity of tbe party to perform an intentional act, it would seem 
that it must follow logically that an injury inflicted by another 
party, when sucb otber party was insane, was not intentionally done. 
Where tbe term "intentional" is employed in tbe same clause and con- 
nection, it qualifles tbe act botb of tbe insured and tbe act of "any 
otber person." 

It does seem to me that an argument may be drawn in favor of 
tbis conclusion by référence to the immediately preceding part of 
tbis same pàragrapb in tbè policy. It exempts tbe insurance com- 
paby from air responsibility resulting from suicide, whetber corn- 
mitted by tbe insured when sane or insane. Tecbnically spca,king; 
it is a légal solêcîsm to speak of suicide convmittpd, by an insane per- 
son, as the term "suicide" implies tbe willf ul and ypluntary act of a 
person who understands tbe pbysical nature of the act, and intends 
by it to' acédmplisb tbe resuit Pf self-destruction. It is a dpMberate 
tterinination of oné's existence, wbileiù thenpossession and enjoyipent 
of bis mental 'fa!caltieSy and tberefbre; tbe bopka 'say tbafc self-kijling 
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by an insàne person te hot suicide. Breasted v. Trust Co., 4 Hlll; 
73; Id., 8 N. Y. 299; Nimick v. Insurance Co., Fed. Cas. No. 10,266. 
But doubtiess the courts would ?ay in respect of a policy of insur- 
ance wliich in express terms exempts the insurer from liability re- 
sulting from suicide, sahe or insane, that the clear purpose was to 
include death by the act or hand of the insured, whether he was sane 
or insane at the.time. The inference, however, to be drawn from 
this provision is that, when the insurance company intended to ex- 
empt itself from liability for an injury or death resulting from an 
act committed by the party when insane, it is expressly se declared; 
and, therefore when, in the same connection, it only exempted itself 
from liability for death resulting from an intentional injury inflicted 
either by the insured or any other person, without the qualification 
of "sane or insane," the conclusion follows that such exception was 
not in the mind of the insurer; and on the well-established rule of 
construction, applied by the courts to contracta of insurance compa- 
nies, that the terms be construed in favor of the insured rather than 
in favor of the insurer, it results that the demurrer should be over- 
ruled, whicb is accordingly done. 



FEED J. KIESEL & CO. v. SUN INS. OFFICE OP LONDON, 

(Circuit Court of Appeals, Eighth Circuit. June 20, 1S98.) 

No. 1,027. 

1. Fntœ Insdhance— CoNSTEccTioN of Polict. 

A policy on goods in a warehouse contalned a clause which declared 
that "if a building or any part thereof fall, except as the resuit of lire, 
ail insurance by this policy on such building or its contents shall Im- 
medlately cease." The building fell, and the goods were destroyed by flre; 
but whether the fall was caused by the fire, or by a gale of wlnd, was 
the matter In issue. Flalntlff requested a charge that, If the building or 
goods were on fire before the building fell, the company was liable, even 
though It would not hâve fallen but for the wind. £feW, that the court 
properly rejected this request, and correetly chargea that, if the fall was 
caused by the fire, the company was liable, but. If It resulted from some 
other cause, it was not. 

a. Same. 

While a policy which Is amblguous or of doubtfnl meaning should be 
construed most strongly against the Insurer, yet, if Its terms are clear 
and unambiguous, they are to be taken in their plaln, ordlnary sensé, and 
no construction is necessary. 

8. Appeal and Erroe— Question not Raised Below. 

A question which was not called to the attention of the court below by 
any objection or request for Instructions will not be considered on appeal 
or writ of error. 

4 Opinion Evidence— When Admissible. 

There is a recognized exception to the gênerai rule requiring a witness 
to State facts, and not conclusions, which permits him to state his infer- 
ence or opinion from facts he sees or linows, when he draws it from so 
many minor détails that It la Impossible to state them so that a jury 
could deduce a just Inference from hia narrative. But on an issue as to 
whether a building contalnlng insured goods fell as the resuit of fire, 
or was blown down by a high wlnd, held, that the court committed no 
error in refusing to permit wltnesses, who testified that they saw the roof 
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on flre, and had seen pther buildings on flre before, to glve their opinions 
as to T^betber It was etlll standing \7hén they saw It burnlng. 
6. Samb. 

The gênerai rule that wltnesses should state facts, and not conclusions, 
sbould be strictly f ollowed-, and, whenever it Is doubtful whether a case 
falls under the rule or one of Its exceptions, tbe wise course Is to place 
It under the rule. 

In Error to the Circuit Court of the United States for the District of 
Utah. 

A. E. Heywood (Hugh A. Tait, on the brief), for plaintifE in error. 
T. G. Van Ness, for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

SANBOEN, Circuit Judge. This writ of error challenges a judg- 
ment for the défendant in error, the Sun Insurance OfiSce of London, 
an insurance corporation, in an action brought against it by the 
plaintiff in error, Fred J. Kiesel & Co., a corporation, on a policy 
of flre insurance upon merchandise that was situated in a ware- 
house at Ogden, in the state of Utah. One of the clauses of this 
policy reads : "If a building, or any part thereof , fall, except as the re- 
sult of flre, ail insurance by this policy on such building or its con- 
tents shall immediately cease." The complaint of the plaintiff con- 
tained the usual allégations of the issue of the policy, the destruction 
by lire of the merchandise insured, the proof of the loss, and a 
demand for its payment. In its answer the défendant denied that 
the goods were destroyed by flre, and that proper proof of loss was 
made, and then averred that the building in which the merchandise 
was contained fell, not as a resuit of flre, but as a resuit of wind, 
before either the building or the goods within it were destroyed or 
injured by flre. When the case came to trial, the défendant stipu- 
lated that, if it was liable at ail, it was liable for the fuU amount of 
the policy, and that the proof of loss was suflBcient in that event, 
but "did not admit that it was liable, but, upon the contrary, alleged 
and claimed and stood upon the proposition that in truth the build- 
ing was blown down by a gale of wind on the night of the 18th of 
September, and that, after the building had been blown down, a 
flre started in the débris, and destroyed to some extent, the contents; 
that the only real issue to be tried was whether or not the loss oc- 
curred from flre,— that is, whether the building first caught flre, 
which resulted in the destruction of the building and its contents, 
or whether it fell before the flre began." This issue was tried by a 
jury for flve days. Evidence was introduced, on the one hand, tend- 
ing to show that the warehouse was on flre, and that the fiâmes were 
breaking through its roof while eyery part of it was still standing; 
and, on the other hand, that material portions and substantially 
ail of the warehouse had fallen from a cause other than flre, and un- 
connected with flre, to wit, from a gale of wind, prior to the occur- 
rence of flre on the goods insured or on the building. The principal 
complaint in the case is: That at the close of the trial the court be- 
low refused to give to the jury the : foUowing instruction, which 
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was requested by counsel for the plaintiff: "If you believe from the 
évidence that tke fire had originated, and that the building or any 
portion of the insured goods therein contained was on flre and 
burning, before the building or any part thereof fell, your verdict 
should be for the plaintiff, notwithstanding you may flnd from the 
évidence that subsequently the building or some substantial part 
thereof fell, and that the same would not hâve fallen but for the 
wind which was blowing at the time." That it charged them on this 
subject in thèse words: "If this building, or any substantial part 
thereof, fell before the fire, or before any portion of the merchandise 
insured (and this policy is on the merchandise within the building, 
and not on the building itself), before any portion of that merchan- 
dise was injured by flre, and it so fell, not as the resuit of the fire, 
but as the resuit of something else, your verdict should be for the 
défendant in this case, and not for the plaintiff." And that when 
counsel for the Insurance company, at the close of the charge, ex- 
cepted to this portion of it, and said, "As I understand the charge 
of the court, no matter to what extent the building was burning, 
if the goods were not on flre, no liability would attach," the 
court turned to the jury, and further charged them in this way: 
"Perhaps, gentlemen, I did not explain fuUy what I meant on that 
subject. If that building fell, even after the fire had originated, but 
fell from a cause distinct from the fire, — in other words, if the fall 
was not caused by the fire, — and if at the time it fell the goods had 
not caught fire, and had not been damaged by fire, the défendant 
would not be liable in this case. If, on the other hand, the goods — 
and the goods and merchandise only were insured — in the building, 
if those goods had been damaged by fire or had caught flre prior to 
the falling of the building, you will find for the plaintiff." 

It is plain from the request of the plaintiff 's counsel, which we 
faave quoted, and from the instructions given by the court, that the 
only question of law at issue between court and counsel was whether 
or not the défendant was liable under its policy in case the building, 
or a substantial part thereof, fell from some other cause than fire 
after fire had attacked it, and before any of the goods insured were 
burned. No words occur to us more apt, terse, and expressive than 
those contained in the policy with which to answer this question: 
"If a building or any part thereof fall, except as the resuit of fire, 
ail Insurance by this policy on such building or its contents shall 
immediately cease." If the building falls before the goods insured 
are damaged by fire, and if the fall is not caused by fire, from that 
instant the Insurance ceases. The purpose of parties to an Insurance 
policy in making their contract is to indemnify the insured against 
ail destruction or damage caused by flre, but to give no indemnity 
against any destruction which resulted from other causes. Naturally, 
the dominant thought throughout the entire agreement, and hence 
the key to its interprétation and the measure of the liability of the 
company under it, is the cause of the destruction or damage. Gen- 
erally speaking, if that cause is flre, there is liability. If flre is not 
the cause, there is no liability. In the particular clause in issue in 
this case, the same purpose controls, the same key interpréta, the 
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sàme' test détermines the liabilîty. If the fall of th& building wa» 
oàused by flrè, then the def«idant was liable, whether the goods 
insured were boï^ned before or aftér the f ail ; but if the fall occurred 
before thé firé attacked the goods, and if that fall was caused by 
an earthquake, by a waterspout, by a cyclone, or by any other cause 
than flre, the' express agreement was that, when the fall occurred, 
the Insurance ceased, and there was no liability. If the building was 
on flre, and if it would hot hâve fallen without the ire; its fall 
inight well be said to bave been the resuit of the flre; but if it was 
on flre, and if it would hâve fallen by the force of the wind if there 
had been no flre, then its fall could not be said to bave been the 
resùlt of the flre, and thè défendant was not liable. Herein was the 
fatal defëct in the instruction asked by plaintiff's counsel. They 
failed to appreciate the fact that the cause of the fall was the test 
of the liability. They requested the court to charge the jury that 
if the building was on flre; aûd would not hâve fallen but for the 
wind, the défendant was liable, when, by the express terms of the 
contract, it was not liable unless the warehouse fell as the resuit 
of the flre ; and inasmuch as it might bave been on flre, and yet might 
hâve fallen frotn the wind if there had been no flre, this instruction 
was erroneous. If they had asked a charge that the défendant was 
liable if the building wôttld not bave fallen but for the flre, that in- 
struction would hâve been in accord with the terms of the contract, 
and would undoubtedly bave been given. But when they asked that 
thè défendant be held altbough the fall resulted from the wind, re- 
gardless of the question whétheù it resulted either directly or indi- 
rgctly from the flre, they attempted to évade and escape from the 
plain reading of the agreement. The court below perceived this mis- 
take, and correctly charged that, if the fall was caused by the flre, 
the Insurance company was liable, but that if it resulted from some 
other cause it was not. 

In reaching this conclusion, we hâve not overlooked the customary 
appeal of counsel in Insurance cases to the rule that, where the terms 
of a policy are ambiguous or of doubtful meaning, its words should 
be construed most strongly against the company. Guarantee Co. v. 
Mechanics' Savings Bank & Trust Co., 47 U. S. App. 91, 101, 26 
G. C. A. 146, 152, and 80 Fed. 766, 772. But it is equally well settled 
that "contracts of insurance, like other contracts, are to be construed 
according to the sensé and meaning of the terms which the parties 
bave used; and, if they are clear and unambiguous, their terms are to 
be taken in their plain, ordinary, and proper sensé." Impérial Fire 
Ins. Co. V. Cobs Co., 151 U. S. 452, 463, 14 Sup. Ct. 379, 381. We are 
unable to discbver anything ambiguous, dûubtful, or obscure in the 
language of the clause over which this controversy rages. It was 
compétent for thèse parties to ôx the terms of their agreement. It is 
admitted that the contract was one for indemnity against loss caused 
by flre, and not against loss from other causes. It was for indemnity 
against such losS while the goods remained in the same state of hazard 
in which they were when the contract was made ; and the policy con- 
tained varions provisions limiting its duration and effect if a change 
in the situation of the goods took place which might enhance the 
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danger of loss by fire, suçh as that the policy should be void if tbe 
insured obtained other insurance without notice to the compauj, or 
if the goods became ineumbered by a chattel mortgage, or if the policy 
was assigned before loss, or if dynamite or certain other explosives 
exceeding in quantity 25 pounds were kept on ithe premises, or if a 
loss was caused by riot, theft, or by the neglect of the insured after 
a fire, or if the building containing the goods fell except as the resuit 
of fire. There was nothing unjust, unreasonable, or unfair in any of 
thèse stipulations. In making them, the parties merely exercised 
fheir rights of contract. ïhey simply guarded more carefully and 
expressed more clearly their fixed intent to make a contract to in- 
demnify the insured against loss caused by fire, and by fire only. 
Both parties well understood that this fire insurance Company did net 
undertake to indemnify the plaintiff against loss caused by tornadoes, 
cyclones, waterspouts, earthquakes, or winds. Observation had 
taught, and expérience had proved, that the débris of a fallen building 
is far more likely than the standing building to take fire and burn; 
and the clause hère in issue, which exempts the company from liabil- 
ity from the contents of such a building from the instant of its fall, 
when that fall is not caused by fire, is consistent with the main pur- 
pose of the contract, is rational and fair in itself, and is expressed in 
words so apt, terse, and plain that attempts to elucidate their mean- 
ing are vain. Where the terms of a contract are so clear that expo- 
sition serves only to obscure, interprétation is futile and rules of con- 
struction hâve no application. 

Several objections to this charge hâve been presented, which do not 
challenge the soundness of the main proposition of law which we 
hâve been considering, and they will now be briefly noticed. 

It is claimed that the charge was erroneous because the défendant 
did not elaim in its answer that it was free from liability if the build- 
ing caught fire before it fell, and because at the opening of the trial 
it admitted "that the only real issue to be tried was whether or not 
the loss occurred from fire, — that is, whether the building flrst caught 
fire, which resulted in the destruction of the building and its contents, 
or whether it fell before the fire began." No objection of this kind, 
however, was made, and no exception to the charge on this ground 
was taken. No request was preferred to instruct the jury that tlie 
défendant, by its answer and stipulation, had admitted that it was lia- 
ble if the building caught fire before it fell, and that question was 
never presented to the court below. It is therefore not hère for our 
considération. This is a court for the correction of the errors of the 
trial court only. Insurance Co. v. Miller, 19 U. S. App. 588-592, 
8 C. G. A. 612, 614, and 60 Fed. 254, 257; City of Lincoln v. Sun Va- 
por Street-Light Co., 19 U. S. App. 431, 439, 8 C. C. A. 253, 258, and 
59 Fed. 756, 761. Since this question was not presented to that court, 
and that court never considered or decided it, it certainly never com- 
mitted any error regarding it, and there is nothing in this objection 
for us to consider or correct. Moreover, the stipulation at the opening 
of the trial was not made for the purpose of presenting an accurate 
statement of the single issue for trial, but for the mère purpose of 
naming thi^t isjsue and separating it from others caised by the plead- 
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ings. The policy was introduced iù évidence at the trial, and on its 
face it raised tte question wMch the court considered. The case waa 
tried flve days, and at the close of that trial the court gave the law 
relative to this issue, and submitt«d it to the jury without any sugges- 
tion or warning from any one that it had been eliminated from the 
case either by answer or admission. Under thèse circumstances, the 
issue was not eliminated. It was pending, and a refusai to consider 
and submit it would hâve beeb erroneous. 

It is said that the last sentence of the supplementary charge, which 
was, "If, on the other hand, the goods, — and the goods and merchan- 
dise only were insured in the building, — if those goods had been dam- 
aged by fire, or had caught fire prior to the f alling of the building, you 
will find for the plaintifl," was, in effect, a charge that the jury could 
not find for the plaintifE unless the goods took flre before the building 
fell, and that this was an erroneous statement of the law. But no ex- 
ception was taken to this sentence of the charge, and no request was 
made for its modification or extension; so that this question is not 
before us, and, if it was, it is plain, when the entire charge is consid- 
ered, that there is no just ground for this criticism. No jury of ordi- 
nary intelligence could hâve listened to the instructions of the court 
in this case without perceiving that the question for them to déter- 
mine was not whether or not the goods were burning before the build- 
ing fell, but was whether the fall of the building was the resuit of 
flre or of some other cause. 

It is assigned as error that witnesses who had testified that they 
saw the roof of the building on fire, and that they had seen other 
buildings on fire before, were not permitted to testify whether or not 
in their opinion the roof was standing when they saw it burning. It 
is conceded that this was not a proper subject for expert testimony, 
and that the gênerai rule of évidence is that a witness must state the 
facts, and may not testify to his opinions. But it is claimed that the 
proposed testimony falls under the recognized exception to this rule 
, that any witness may state his conclusion, inf erence, or opinion from 
facts he sees or knows when he draws it from so many minor détails 
that it is impossible for him to state them so that the jury would hâve 
a fair opportunity to deduce a just inference, or to form a correct 
opinion from the narration or description he could give. Eailroad 
Co. V. Rambo, 16 U. S. App. 277, 280, 281, 8 C. C. A. 6, 8, and 59 Fed. 
75, 77; Yahn v. City of Ottumwa (lowa) 15 N. W. 257. It is not 
difflcult to state this exception, or to illustrate it with striking exam- 
ples; but it is not always easy to correctly apply it in doubtful cases. 
Many instances readily occur to the mind which, from their very na- 
ture, fall clearly within thé exception. A witness may give his opin- 
ion as to the identity of a person, as to his physical or mental condi- 
tion, may testify that he was sick or intoxicated, or that he was 
pleased or angry or insane, because it is clearly impossible for him to 
describe to the jury the many, sometimes slight, yet sure, manifesta- 
tions of the identity or state which he saw, so that they can hâve any 
fair opportunity to draw from them a correct conclusion. In cases 
of this kind a refusai to allow a witness to state his opinion would 
constitute a palpable error. But there are many cases so near the 
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Une between the rule and its exception that an appellate court should 
not be swift to reverse the rulings of the court below unless it is rea- 
sonably clear that a plain error of law has been committed, There is 
a wide différence in the ability of witnesses to describe what they 
hâve seen, and to narrate what they hâve heard. One witness may 
be able to make so graphie a word picture of a scène he has wit- 
nessed that those who hear it are in as good a situation to deduce a 
correct conclusion as he is; while another, who has observed the same 
incidents, may be utterly incapable of describing them, and can do 
nothing but state the impression or conclusion he drew from them. 
The trial court sees and hears each witness, and in donbtful cases is 
far better qualifled than the court of appeals to détermine whether a 
witness should be confined to the facts, or should be allowed to state 
his conclusions. In the case in hand, it does not appear to hâve been 
impossible — indeed, it does not seem to hâve been very difQcult — for 
the witnesses to hâve so described the appearance of the burning roof 
that the jury could hâve drawn a correct conclusion from their de- 
scription with référence to the question whether or not it was stand- 
ing when they saw it burning. One of thèse witnesses testified that 
he saw the upper portion of the east wall from one end to the other 
standing; that he saw one-third of the easterly slope of the roof in 
place; and that the north two-thirds of this easterly slope was cov- 
ered with flre and fiâmes, so that he could not see the material of 
which it was composed. This witness could certainly hâve stated, 
as the facts were, either that the base of thèse fiâmes was on the plane 
of the roof, or tlaat on a portion of the roof their base was on this 
plane, and on another portion it was below it, and that the fiâmes 
came through it as from the mouth of a crater; and from such a 
description the jury could easily hâve drawn the proper conclusion. 
The gênerai rule that facts, and not conclusions, should be stated, is 
a wise and salutary one, and cannot be too strictly followed. It 
tends to prevent fraud and perjury, and is one of the strongest safe- 
guards of personal liberty and private rights. Whenever it is doubt- 
ful whether a case falls under the rule, or under one of its exceptions, 
the wise course is to place it under the rule; and, in our opinion, the 
court below made no mistake in following this course in the case 
before us. The judgment below is afBrmed. 



UNITED STATES v. SAUEK. 

(District Court, W. D. Mlchlgan, S. D. June 18, 1898.) 

Illégal Usb of Mails— Schemes to Defraod— Lottert Schemhs. 

Rev. St. § 5480, is gênerai in character, and makes it a criminal offense 
to use the mails for prômotlng schemes to defraud in gênerai; and the 
amendment of Mareh 2, 1889, only alters its scope by adding a certain 
class of cases particularly described therein. Section 3894, notwithstafid- 
Ing some gênerai language therein, is spécifie, and designed to punish the 
use of the mails for promoting lottery schemes; and the amendment of 
Septerober 19, 1890, merely malies further and spécifie provisions and 
amendments, without changJng Its scope. An Indlctment, therefore, for 
uaing the mails to defraud, not by any lottery scheme, is referable to sec- 



250 88 PEDERAU REPORTER. 

tlon 5480, and is to be detennioefl^ pnder that section; wUHovit référence 
^othe tçrms of section 3894. y.r, : ,, . ! , : 

lii.SAMB-^VBNUB oy Qffbnbb. , 

A pfosecqtlon linder Eev. St. § 6480, prohlbltlng thé uSé of the post of- 
fice for promoting a scheme to defrand, caa only bé InstlWtèd- In the dis- 
trict in wliich the fraudulent matter was placed in the posb:offlce. 

- This matter arose upon an application for an order of removal 
foundeâion an indictment and beneà warrant from the district court 
for the Bastern district of Pennsylvania. 

George O. Covell, U. S. Atty., and Dwight Goss, Asst. U. S. Atty., 
forplaintifE. 
Bondeman .& Adams, for défendant. 

SEVERENS, District Judge. The only question with which I 
shall hâve to deal is whether, upon reading the indictment and war- 
rant shown as the ground of removal, it appears that the offense 
chargea is triable in the Eastern district of Pennsylvania. If the 
court there has no jurisdiction of the offense because it was not com- 
mitted in that district, the ordèr for removal cannot properly be made. 
There are found in the Revised Statutes of the United States two pro- 
visions relating to the gênerai subject of the use of the postal facilities 
of the United States for the purpose of promoting fraudulent schemes. 
One of Ihese provisions is found in section 5480, which is framed for 
the purpose of constituting as a criminal offense the placing or causing 
to be placed in the post office material which might be otherwise maila- 
ble, for the purpose of promoting a scheme previously concocted 
to defraud some person or persons. That was a statute of a gên- 
erai character. There was at the same time another (section 3894), 
which in substance was a provision against the use of the mails 
of the United States for the purpose of promoting "lottery schemes," 
generally so termed. A fundamental rule of construction requires 
us to give such an interprétation to each of thèse several provisions 
as shall give place for the other to hâve effect. As I said, section 
5480 is a gênerai statute. Section 3894 is a statute designed for 
the spécifie purpose of prohibiting the use of the mails for pro- 
moting lottery schemes. It is true that in section 3894 there is 
some gênerai language, such as this: "Or concerning schemes de- 
vised for the purpose of obtaining money or property uiider false 
pretences." Kow, that language is gênerai in its form; but, upon 
the application of two maxims, it is to be restricted in its applica- 
tion so as to apply to schemes of the character designated in that 
section (3894), because, if it were construed broadly and according 
to the wide import of its terms, without restriction, it would cover 
the subject-ma^ter of section 5480. This would be to violate the 
rule which I hâve adverted to; pf so construing each part of the 
statutes as that every other bearing upon a kihdred subject may 
haVe its due èflect. And it wiould also be in disregard of another 
mâtînl of c6il^truction, which is that, where gênerai words are 
used in conneçtioû with ftalticular words, the gênerai words are 
to be restricted in their sigriiflcàtion so as to include only othera 
of the same elass or character as those, which are specifically desîg- 
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nated in the section and particular language in which the gênerai 
language is found. Now, taking thèse propositions for our starting 
place, — i. e. that section 5480, as found in the Kevised Statutes, was 
designed to apply to cases of the gênerai character therein de- 
scribed, and that section 3894 was designed to apply to schemes 
in the nature of lottery enterprises, — we will foUow up those two 
sections of the statutes and the amendments to them respectively. 

Section 5480 was amended March 2, 1889, by including witliin the 
gênerai terms of the section, as it had before stood, certain other 
particular descriptions of fraud. If the whole of this language as 
it now stands had been then originally enacted, there might hâve 
been room for the application of one of the maxims aboYe men- 
tioned, viz. that gênerai language should be restricted to a similar 
meaning to that of the spécifie and particular language or provi- 
sions in the section. But there are other considérations. This 
section, which is amended, was a section which had been enacted 
prior to the date of this act, and this amendmeot professes upon 
its face to be an amendment of the old section ; and the rule is that 
an amendment is not to be regarded as annuUing the provisions 
of the section to be amended any further than is necessary to give 
the amendment due scope and effect. The conclusion to be reached 
in the construction of section 5480 is that it was no further amended 
or altered in its scope than to add a certain class of cases which 
are particularly described in the amending matter. Turning to 
the act of September 19, 1890, upon which the district attorney has 
placed some reliance, it is found that that also is simply an amend- 
ment of section 3894, being the section theretofore contained in the 
Revised Statutes leveled at the use of the mails for lottery schemes; 
and it goes on to make some further and speciiic provisions and 
amendments to the statute as it formerly stood. That statute is 
very différent as it stands amended from the statute section 5480 
as amended, and the two sections or provisions stand on entirely 
independent grounds. Now, this indictment seems to hâve been 
framed upon the supposition that the case which is attempted to 
be stated under it was a case which would fall under section 3894 
as amended; but, for the reasons which I hâve given, I am very 
«learly of opinion that this is not the section which is applicable 
to the class of cases in which the case attempted to be described in 
this indictment is included. So, it will not be permissible to refer 
to the gênerai language of section 3894 as amended, above quoted, 
this not being a matter relating to any lottery scheme, or having 
any similitude to a lottery scheme, and very clearly falling under 
the provisions of section 5480, as amended by the act of March 2, 
1889. 

Now, it seems to me that — starting from the root of the matter, 
as we hâve done, and considering, as we must, that congress, when 
it made up this revision of the statutes, could not possibly hâve in- 
tended to make two distinct provisions in référence to the same 
subject-matter, but must be supposed to hâve intended thèse sev- 
eral provisions to relate to the distinct classes within which the 
cases might be included, and taking up the amendments, and show- 
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ing, aB I think îs clearly doue, that each of the amendments is ai» 
amendment, and an amendmpnt only, of the particular statute which 
in its eaption and title it professes to be an amendment of — neither 
of thèse two branches becomes merged in the other, but that each 
one moves off separately, and has continued down to this time sepa- 
rate f rom the other. 

New, if this is so, and this case is not of a class or character in- 
cluded within the statute leveled at lottery schemes, the only remain- 
ing question is to inquire and détermine whether or not the case 
can be tried in the district to which the letter, packet, or writing is 
addressed, and where it is delivered. In order to settle that matter, 
we must hâve regard to the language of section 5480 as amended. 
That statute, after having referred to the formation of the scheme to 
def raud, then goes on to enact the gist of the offense in thèse words : 
"Shall, in and for executing such scheme or artifice or attempting so 
to do, place or cause to be placed, any letter, packet, writing, circu- 
lar, pamphlet or advertisement in any post-ofiice, branch post oflQce,^ 
or Street or hôtel letter-box of the United States, to be sent or deliv- 
ered by the said post-office establishment. * * *" I think that 
the words "to be sent or delivered by the said post-office establish- 
ment" refer to the purpose with which the supposed letter or packet 
is to be placed in the post office, and dénote that it is not sufflcient 
that a letter is simply placed in the post office, but that it must be 
done for the purpose of being transmitted; the words "to be sent 
or delivered by the said post-office establishment" being employed 
for the purpose of denoting the intent or gênerai purpose for which 
the letter is placed in the post office. I think the conclusion is in- 
évitable that the offense is committed by the placing of the letter in 
the post office, and that it is completed at the time when it is placed 
there for the purpose of being transmitted. The lottery statute con- 
tains a provision making it a pénal offense not only to place the 
prohibited matter in the post office to be sent, but also makes it a 
pénal offense to send the matter,— that is, cause it to be transmitted, — 
and also makes it a pénal offense to deliver such matter, or cause it 
to be delivered, at the endof its transit. Well, now, it seems to me 
obvious that if the prohibition against putting the letter or packet 
relating to the lottery scheme into the post office did ipso facto in- 
clude not only that, but the sending and the delivering of the letter 
at the end of the line, the second and third provisions of the lottery 
statute would be useless. In Éhort, it appears to me that it is not 
consistent with the .rules of construction which relate to the inter- 
prétation of statutes creatingcriminal offenses to enlarge and extend 
thèse words in section 5480 beyond their ordinary plain, natural im- 
port; and especially is this course to be required of the court when, 
turning to a kindred statute, we see that in the cases there provided 
for, for reasons best known to the législative department which en- 
acted them, there is also a provision, in addition to the placing of 
the letter in the post office, making subséquent action in the course of 
the transmission and delivery of such lettiers pénal. For thèse rea 
sons, my opinion is that the offense which is attempted to be set ont 
in this indictment is one Which could only be prosecuted, under the 
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constitutional provision in tliat regard, in the proper district in Ihe 
State of Illinois from which this fraudulent matter was transmitted, — 
where it was plaeed in the post oflûce. 

It might not be ont of place to say that this indictment, in charging 
the gist of the offense, says: "80 devising and intending in and for 
executing such scheme and artifice to defraud, and for the obtaining 
of money under false prêteuses, and attempting so to do, cause to 
be conveyed and delivered by mail, in the district aforesaid." Now, 
I think, there is grave room for doubt as to whether that language 
is suflQcient to charge as a pénal offense the placing of the mail in 
the post ofiQce. It would seem to me language more appropriately 
ûtted to charge the second and third of the offenses contained in the 
lottery act; i. e. the seuding, which is the second, and delivering, 
which is the third. But it is not necessary, as I think, for me to ex- 
press a deflnite opinion upon that. It is hardly necessary to point 
ont the distinction between the character of cases that we are deal- 
ing with and the case of an extradition by the eovernor of one state 
upon the réquisition of the governor of another state in which the 
offense is committed. No doubt, where goods are obtained by fraud- 
ulent prêteuses which are initiated in another state, and they pro- 
duce their effect in the state in question, the matter might fall under 
the gênerai doctrine that where an offense is committed in part in 
one state, and in part in another, the case may be prosecuted in 
either jurisdiction. But what we hâve to deal with is simply a 
fédéral statute, and not one relating to common-law offenses, or the 
practice growing ont of state prosecutions, and the réclamation of 
fugitives from justice upon the demand of the governor of one state 
upon the governor of another. 

For thèse reasons, I think, the order of removal must be denied, 
and the respondent discharged. 



STATON V. TjOTTBD STATES. 

(Circuit Court of Appeals, EIghth Circuit June 20, 189a) 

No. 1,035. 

1. Defradding United States — Fghoed Affidavit. 

One presentiDg accounts to the govemment cannot be convlcted nnder 
Rev. St. §§ 5418, 5479, for forging the name of a justice of the peace to the 
affldavlt attached thereto, uniesa It be donc to defraud the United States. 

2, Bame— Indictmbnt. 

An Indictment charging that défendant forged the name of a justice of 
the peace to accounts presented by him to the government accounting offl- 
cers, "with intent to defraud the United States," must be regarded as based 
on Rev. St. §§ 5418, 5479, and not on section 5421, which denounces the 
making, altering, forging, etc., of papers, for the purpose of "obtaining or 
receivlng *, * • from Oie United States or any of thelr offlcers or agent» 
any sum of money." 

In Error to the District Court of the United States for the Eastera 
District of Arkansas. 

G. W. Murphy, for plaintiff in error. 
Edward 0. Stringer, U. S. Atty. 
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Before SANBO|{ÎI and THAYEK, Circuit Judges, and SHIEAS, 
District Judge. > , r!' 

THAYEE, Circuit Judge. Ben R.Staton, the plaintif in error, 
was indicted under an indictment containing twp counts, in the dis- 
trict court of tlie United States for tlte Èastem district of Arkansas. 
The indictment on its face purpprted to hâve been framed on the 
ppoTisions of sections 5418, 5421, and 5479 of the Eeyised Statutes of 
the United States. i The flrst count of the indictment charged that 
said Staton, on July 3, 1894, in the Western division of the Eastern 
district of Arkansas, "did tben and there willfully, unla,wfully, wil- 
lingly, falsely, and feloniously make and forge a certain aiSdavit and 
writing to his quarterly postal aceount and return for the quarter 
ending June 30, 1894, to the auditor for the post-oflace department, 
which said affidavit and writing is in words and Sgures as follows, 
to wit." The allegedforged aflQdavit was then set opt in hsec verba, 
the same being an aflBdayit which purported to hâve been sworn to 
before "M. H. Stokes, J. P.," and was in form and substance the usual 
affidavit which postmasters are required to affix ôr attach to their 
quarterly reports. The second count of the indictment charged the 
accused withthe^ commission of a similar ofEense on October 2, 1894, in 
that he had attached to his quarterly return for the quarter ending 
September 30, 1894, a forged affidavit made before "M. H. Stokes, J. 
P." The second count, however, differed f rom the flrst count in that it 
f urther alleged that M. H. Stokes, justice of the pee^ce, di<? not sign his 
name to said aflQdavit; that the name of the justice had been signed 
thereto by said Staton; and that théact was committed by the ac- 
cused "with intent to defraud the United States, çontrary to the form 
of the statute in, such case made and provided." The first count of the 
indictment contained no allégations similar to thpse last aforesaid 
charging that the accused had signed the name of Stokes with an in- 
tent to defraud. On the trial of the indictment, the accused testifled 
in his own f avor, in substance, as follows : That while he did sign the 
name of "M. H. Stokes, J. P.," to each of the quarterly reports of date 
June 30 aUd September 30, 1894, yet thiat the name of the justice was 
80 signed by direction of said justice because the latter was busy at 
the time, and did not wish to take tiie trouble to affl^ his officiai sig- 
nature to the reports; that the returns were in ail respects true and 
correct; and that the défendant had no purpose or intent to defraud 
the United States or tô obtain money or crédit to which he was not 
e;ntitled. 

The défendant requested the trial court to charge the jury in his 
behalf as follows n '<If the items embraced in the returns or accounts 
wérè correct, and <iontained' no falséentry or claimj aùd there was no 
intent on the 'part àf the defendan;t to, obtain ffôin the government 
something that he was not entitled'tb in the way pf inpney or crédit, 
he is entitled to an acquittai." But the court declined to do so, and 
thérèupon chaïged' the jury to the çontrary of sUcKiirequest, and in 
substance as follows: That, even if the accused diét" h&Ve authority 
from Stokes to sign the latter'siname to the juEatS'i9f|iich were at- 
tached to the affldavits to his quarterly reports, yetj, 33 a person can- 
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not administer an oath to himself, the fact that the accosed signed the 
name of the justice of theTf)eace to tïie returns, and presented the same 
to the govemment, when he bad not in fact sworn to them before the 
justice, constituted the crime of forgerj, and that the jury should so 
flnd. No attempt is made by counsel for the government to support 
the action of the trial court in the respects last stated, under the 
provisions of sections 5418 aûd 5479 of the Éevised Statutes, the same 
being two of the sections referred to on the face of the indictment, 
under which it purports to hâve been dravyn. Thèse sections in ex- 
press terms provide that the making, altering, forging, or counterfeit- 
ing bf the various' instruments and writings to which those sections 
refer shall be an offense when done "for the purpose of defrauding the 
tJnited States"; and inasmuch as the trial court in its charge alto- 
gether ignored the intent with which the acts complained of had been 
committed, and instructed the jury that the accused was guilty of 
the crime of forgery if he signed the name of the justice to his re- 
ports, even with that ofHcer's consent, and subsequently presented the 
reports to the government, it is manifest that there was error in the 
charge if we regard the indictment as founded on the two sections of 
the statute last above mentioned. 

It is contended, however, — and this seems to be the sole reason 
urged in support of the charge, — that the indictment was drawn un- 
der section 5421 of the Eevised Statutes, and that inasmuch as the de- 
fendant admitted that he had intentionally signed the name of the 
justice of the peace to his reports, and subsequently presented the re- 
ports to the auditor of the post-offlce department, the question of in- 
tent was eliminated from the case, and no flnding thereon by the jury 
was requisite. It is a sufficient answer to this contention to say that 
the indictment was not based on section 5421 of the statute, or, if it 
was the intention of the pleader to found it thereon, that it was in- 
sufScient. Section 5421 provides that "every person who falsely 
makes, altefs, forges or counterfeits • • ♦ any deed, power of 
attorney, order, certificate, receipt, or other writing, for the purpose 
of obtaining or receiving * * * from the United States or any 
of their oflBcers or agents any sum of money, • • • ghall be 
imprisoned," etc.; and neither couût of the indictment in question 
charged, as it should hâve done if drawn under that section, that the 
act complained of was done for the purpose of obtaining from the 
United States a' sum of money. Moreover, the second count of the in- 
dictment expressly charged that the act complained of was done 
"with intënt to defraud the United States." 

We think it clear, thëref ore, that the indictment must be regarded 
as based on sections 5418 and 5479 of the Eevised Statutes, rather 
than on section 5421; that the élément of intent was involvéd in the 
issue; ànd that the accused was entitled to hâve the jury détermine, 
it being oné ôf the necessary ingrédients of the offense charged in the 
billi'whether he had been actuated with an intent to defraud the 
United States. " 

It results from thèse views that the judgment of the district court 
must be reversed, and the cause remanded for a new trial. It will be 
80 ordered. 
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BUKROtJGHS V. EKHABDT. 

(Circuit Court of Appeals, Second Circuit June 24, 1888.) 

No. 104 

CT7BTOH8 DUTIKS— MoNBT DffiPOBITKD WITH COLLBOTOR— RœCOVKRT BiCoK. 

Money deposited wlth the collecter as securlty (additlonal to that of the 
Importer's bonds) for payment ôf dutles assessed, and actually appUed to 
the payment of dnties, cannot be recovered back, in tbe absence of a 
protest, even If the duties were wrongf ully assessed. 

In Error to the Circuit Court of the United States for the Southern 
District of New Yorlî. 

This cause cornes hère upon writ of error sued out by the admin- 
istratrix of plaintiff below to review a judgment of the circuit court, 
Southern district of New York, in favor of défendant below, the 
collector of the port of New York, upon a verdict directed in his favor 
by the circuit judge. 

C. B. Barker, for plaintiff in error. 

Arthur , M. King, Asst. U. S. Atty., for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PEE CURIAM. It is practically not disputed that if the f 6,000 
in controversy was deposited with the collector to secure the payment 
of duties assessed upon plaintiff's merchandise, even though such 
duties may hâve been wroqgly so assessed, it cannot be recovered back, 
since no protest was âled. The difficulty with the case is that, even 
upon the plaintiff's own évidence, this is preeisely the purpose for 
which the deposit was made. Plaintiff testiôes that it was depos- 
ited because the government of&cers "did not consider [his] bonds 
were sufiBcient to protect the government; they wanted additional 
security." ïhe amended complaint avers that the deposit was 
made "as a guaranty of good faith in making entries for ware- 
house," and "as security to the United States against any loss in 
case the warehouse bonds were not sufficient to cover ail the lumber." 
But the only object of the warehouse bond is to protect the govern- 
ment against failure to pay duties; the only possible loss conséquent 
upon insufflcient bonds would be a loss of duties. The bond ia 
security placed in the hands of the government, from which, in the 
event of the importer's failure to pay duties assessed upon his goods, 
such payment may be obtained. The 16,000 in gold was manifestly 
deposited for a like purpose. We are unable to conceive of any 
theory upon which, assuming plaintiff's statements to be entirely 
accurate, a single dollar of it was to be paid for anything except 
duties. It was used up (except for the small balance returned) in 
making payments of duties assessed against plaintiff's gopds, and, 
in the absence of any protest againat the ^action of such dutiea, 
«annot be recovered back. 
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In re B. W. RATHBUN Se 00. 

(Olrcnlt Court, N. D. New York. July 6, 1898.) 

CtJSTOMB DuTiES— Classification — Lumbek. 

White pine lumber in sticks measurlng 6 by 12 inches Is dutlable as 
"sawed lumber, not speclally provlded for," at two dollars per 1,000 feet, 
under paragraph 195 of the act of July 24, 1897, and not as timber "hewn, 
slded or squared (not less than elght Inches square)," under paragraph 194. 
The parenthetical clause refers to the shape of the timber, and not to the 
number of square inches It contains, and ezcludeg timber measurlng less 
than 8 Inches one way. 

This 18 an application by the collecter of customs at Oswego, N. 
Y., for a review of the décision of the board of gênerai appraisers 
reversing the décision of the collector as to the rate of duty on cer- 
tain pine lumber imported by E. W. Eathbun & Co. in Norember, 
1897. 

The collector imposed a duty of two dollars per 1,000 feet, board 
measure, under paragraph 195 of the act of July 24, 1897, which pro- 
vides as follows: 

"Sawed boards, planks, deals, and other lumber of white-wood, sycamorc, 
and basswood, one dollar per thousand feet board measure; sawed lumber, 
not speclally provlded for In thls act, two dollars per thousand feet board 
measure." 

The importer» protested, insisting that their merchandise should 
hâve been classified under paragraph 194 of the act, which is as fol- 
lows: 

"Timber hewn, slded, or squared (not less than elght Inches square), and 
round timber used for spars or in building wharves, one cent per cublc foot" 

The issue thus presented came on for hearing before the board of 
gênerai appraisers which sustained the protest. The prevailing opin- 
ion is as follows: 

"The merchandise conslsts of 1,452 feet whIte pine lumber contalned In nine 
pièces 25 to 30 feet In length and measurlng six by twelve inches. It was 
assessed for duty at $2 per 1,000 feet B. M., under paragraph 195, Act July 
24, 1897, and Is clalmed to be dutlable as timber at one cent per cublc foot 
under paragraph 194. Paragraph 194 reads: "Timber hewn, slded, or squared 
(not less than elght Inches square), • • • one cent per cublc foot.' The 
collector reports that as this timber measures less than elght inches one 
way, the assessment of duty is made for the purpose of obtaining a décision 
from the board. Paragraph 194 says 'not less than elght Inches square.' 
Bight Inches square is 64 inches. The timber in question Is 72 Inches 
square and Is not, therefore, excluded by the limitation. The protest Is sus- 
tained accordingly." 

One member of the board dissented. His opinion is as follows: 

"I dissent from the conclusions of my colleagues In this case. In my opln- 
Ion, the words 'not less than elght Inches square ' In the paragraph under 
which duty wa» assessed, hâve référence to squared timber, nelther of the 
sldes of which shall measure less than elght Inches. Such, accordlng to my 
nnderstandlng, Is the meanlng of thèse words In common speech and as used 
In the tarife act. They are as if reading: 'nelther slde of which shall be less 
than elght Inches In width.' The distinction made In the tariff act between 
the phrases, 'inches square' and 'square Inches' is clear and eaally under- 
stood. Where the former Is used (as In paragraph 194), It alwayi refers to 
the dimensions and shape, but where the area or square measure !■ Intended, 
88 F.— 17 
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wlthoTit regard to the shape, the latter la always used. For example, para- 
graph 104 of the tarlff aet ptoVldes for 'castpûHshed plate glass * * • not 
exceedlng 16x2^ Inches square.' Tais provision bas been in several tarifl 
acts, but has iièVèr been constrùed ' to meàn- 884 square Inches of glass o£ 
any dimensions or sizes. Paragraph 105 eontains the same expression, and, 
in Immédiate Juxtaposition wlth It, a provision for 'cast polished plate glass 
♦ * • exceedlng 144 square Inches,' which does meàn of any shape. In 
paragraph 112, provision Is made for 'mlrrors, not exceedlng In slze 144 
square Inches.' l'aragraph 88 also provides for 'tiles • * • exceeding two 
square Inches In gize.' In the one case, tlae rate of duty has express référ- 
ence to the dlmçnsiûns and shape of the article, and in the other, to the area 
or square inch measùrement, without regai^d to shape. If It is held that the 
phrase 'eight Inches square' is the équivalent of 'slxty-four square Inches,' it 
could be held wlth equal proprlety that ' 'one , hundred and forty-four square 
inches' means 'twelve Inches square' and excludes an article 9x16 inches 
square. I think the protest should be ovefruled, and the assessment of duty 
aflarmed." 

Emory P. Close, U. S. Atty., for Collectop. 

COXE, District Judge. The language of paragraph 195, under 
which the collecter acted, sufflciently describes the importations as 
"sawed lumber." His action must stand unless it appears that the 
lumber is specially provided for in paragraph 194 as "timber hewn, 
sided or squared (not less than eight inches square)." In other words, 
if lumber, which is 12 inches wide, 6 inches thick and 20 feet long, is 
less than 8 inches square, the importera cannot succeed. I am of 
the opinion that it is less than 8 inches square. The board reached 
a contrary conclusion upon the theory that the words "eight inches 
square" are équivalent in meaning to 64 square inches, and, as the 
pièces in question hâve 72 square inches, they are more thân 8 inches 
square. This, in my judgment, is not a correct reading of the para- 
graph which has référence to the shape of the lumber and not to the 
square inches it eontains. A plank wMch is but two inches thick 
cannot be eight inches square even though it be three feet wide. 

The question has been fuUy presented in the two opinions filed by 
the appraisers and nothirig càn be added to the discussion. It is 
thought thât'the view taken in the dissenting opinion is the correct 
one. The décision of the board is reversed. 



WPSTINGHOUSE AIR-BRAKB 00. v. GEEAT NORTHEKN RY. 00. et al. 

(Circuit Court of Appeals, Second Circuit June 24, 1898.) 

No. 117. 

1. Federaii Courts— JuKispicTioN. i» Patbnt Cases— Whbrb Suits may bb 

BROnGBT. . • 

The provision In the judidary act of 1887-88 that no clVll suit, of which 
fédéral courts hâve Juylsdlctlon coneurrently wlth the courts of the 
several States, shall be brotight àgainst any persqn lia"à,ny other district 
than that wherçof he is an Inhabltant, does not apply"t,o patent sults, 
exclusive Jurisdictlon ovèr which Is cônferred by Rev. St. § 629, cl. 9. 
And hence, prier to thë àct of Màrdh S, 1897, deflnlng the Jùrlsdictlon of 
the fedéi'ai courts in patent suits, a suit for Infringetnçnt by,a citizen of a 
State 6f tlie Union could bé'btotight In any district wherejvalld service 
could be made upon tlie defetidant 
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8. Samk— Amkwdmknt and Repeal of Statutes. 

The act of March 3, 1897, deflning the jurlsdiction of the fédéral courts 
lu patent sults, and authorizing the brlnging of such sults In the district 
of which défendant is an. inhabitant, or in which he "shall hâve committed 
the acts of infringement, and hâve a regular established place of business," 
dld not repeal prior statutes, so as to oust the courts of jurisdiction in 
pending cases not falling wlthin the jurisdictional llmlts prescribed In the 
new act. 

8, Patents— Anticipation— "SuGOBSTioNs" ra Peiob Patents. 

Prophetical suggestions in a foreign patent of what can be done, when 
no one has ever tested, by actual and hard expérience and under the 
stress of compétition, the truth of the suggestions, or the practical diffl- 
culties In the way of their accomplishment, or even whether the sug- 
gestions are f easible, are not to be accepted as showiug that a subséquent 
patent, which has already been sustalned by the courts as a meritorious 
one, Is wlthout actual invention. 

4 Bamb— AïK Brakes. 

The Westinghouse patent, No. 376,837, for Improvements In fliild pressure 
brake mechanism, held valid and infringed as to claims 1, 2, and 3. 

6. Samb— Prbliminart Injonction. 

A rallroad company continuing to use infringing air bralces on large 
numbers of Its cars for S^ years after notice of an adjudication by a 
circuit court of appeals sustaining the patent, and deelaring infringement, 
cannçt complain, on the ground of hardship, of a preliminary injunction, 
whlcii provides for a graduai removal of the Infringing brakes. 

This appeal is by the Great Northern Railwaj Company from an 
order of the circuit court for the Southern district of New York, which 
granted a pteliminary injunction against the infringement by that 
corporation of claims 1, 2, and 3 of letters patent No. 376,837, applied 
for October 1, 1887, and issued to George Weàtinghouse, Jr., on Janu- 
ary 24, 1888, for improvements in fluid pressure brake mechanism. 

The bill of complaint was flled October 8, 1896, and the défendant flled pleas 
to the jurisdiction, which were overruled December 27, 1897. The order for 
an injunction pendente llte was granted April 1, 1898. The questions of the 
validity of claims 1, 2, and 3 of this patent, and of thelr infringement by the 
qulck action triple valve which is used by the défendant, were before this 
court, and were declded on October 15, 1894. Westinghouse Air-Brake Co. v. 
New York Alr-Brake Co., 11 C. G. A. 528, 63 Fed. 902, and 26 U. S. App. 24& 

Simon Sterne and Wm. H. Kenyon, for appellant. 
Frédéric H. Betts and George H. Christy (J. Snowden Bell, of coun- 
sel), for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The flrst question which arises upon 
this appeal is that of the jurisdiction of the circuit court for the 
Southern district of New York over the cause, so far forth as it re- 
lates to the appellant. The Great Northern Railway Company is a 
corporation organized under the laws of the state of Minnesota, and 
is a citizen of that state, and opérâtes a line of railway from Duluth 
and St. Paul to the Pacific coast. It has an office in the city of 
New York, where its transfer books are kept and transfers of stock 
are made; and this part of its corporate business is attended to at 
said office by Edward T. Nichols, its secretary and assistant treasurer, 
who résides a t Morristown, N. J. Service was made upon him in 
New York City, as secretary of the corporation. The complainant 
is a citizen of the state of Pennsylvania. 
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The appellant insista that, when the bill was flied, the only existing 
Btatute which prescribed and designated the proper district within 
which Buits arising under the patent iaws could be brought againet 
a citizen of the United States was the flrst section of the act of March 
3, 1887, as amended by the act of August 13, 1888 (25 Stat 434), 
the last clause of which is as follows: 

"And no civil suit shall be brought before elther of said courts agaln^t any 
person by any original process or proceedlng In any other district than that 
whereof he l8 an Inhabltant, but where the Jurlsdlctlon Is founded only on 
the fact that the action Is between cltlzens of différent states, sults shall be 
brought only In the district of the résidence of elther the plalntlff or the de- 
fendant." 

The question whether the circuit courts of the United States could 
take jurisdiction without the consent of the défendant, of suits of 
which the fédéral courts hâve exclusive jurisdiction, in any other 
district than the one of which the défendant was an inhabitant when 
the suit was brought, has been much discussed since the date of the 
act of March 3, 1887, but, for the présent, must be considered as sub- 
stantially settled by the dicta contained in the opinions of the su- 
prême court in Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, decided 
December 18, 1893, and in Ee Keasby & Mattison Co., 160 U. S. 221, 
16 Sup. et. 273, decided December 16, 1895. 

If the clause of the section which has been quoted was an indé- 
pendant paragraph, and had no relation to the previous clauses of the 
same section, the contention of the appellant would hâve great force; 
but in the Hohorst Case it is regarded as so related to the preceding 
clauses that it must be considered as referring only to the jurisdic- 
tion of the circuit courts, which is concurrent with that of the sev- 
eral states. 'the earlier part of the section is as follows : 

"The circuit courts of the United States shall hâve original cognlzance, con- 
current wlth the courts of the several states, of ail sults of a civil nature, at 
common law or In equlty, where the matter In dispute exceeds, exclusive of 
Interest and costs, the sum or value of two thousand dollars, and arising 
under the constitution or Iaws of the United States, or treaties made, or which 
shall be made, under their authorlty, or in which controversy the United 
States are plalntlffs or petitloners, or In which there shall be a controversy 
between cltlzens of différent states." 

The Mil in equity in this case does not aver the sum or value of the 
matter in dispute, and the jurisdiction of the circuit court dépends 
entirely upon the subject-matter. In regard to causes of that class, 
the suprême court says in the Hohorst Case, which was a suit by a 
citizen of New York against an alien corporation, for the inf ringement 
of letters patent of the United States: 

"By statute In force at the time of the passage of the acts of 1887 and 1888, 
the courts of the nation had original Jurisdiction, 'exclusive of the courts of 
the several states,' 'of ail cases arising under the patent rlght or copyright 
Iaws of the United States,' without regard to the amount or value In dispute. 
Kev. St. § 629, cl. 9; Id. § 711, cl. 5. The section now In question, at the outset, 
speaks only of so much of the civil jurisdiction of the circuit courts of the 
United States as Is 'concurrent wlth the courts of the several states,' and as 
concerns cases In which the matter In dispute exceeds two thousand dollars 
In amount or value. The grant to the circuit courts of the United States, in 
thls section, of jurisdiction over a class of cases descrlbed generally as 
'arising under the constitution and Iaws of the United States,' does not aftect 
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the Jurlsdictlon granted by earller statutes to any court of the United States 
over speclfled cases of that class. If the clause of the section deflning the 
district In whlch suit shall be brought is applicable to patent cases, the 
clause limiting the jurisdiction to matters of a certain amount or value must 
be held tb be equally applicable, wlth the resuit that no court of the country, 
national or state, would hâve jurisdiction of patent suits involvlng a less 
amount or value. It is impossible to adopt a construction which necessarlly 
leads to such a resuit." 

The Keasby & Mattison Case was a suit in equity between citizens 
of différent states for the infringement of a trade-mark under the 
statute of March 3, 1881; and the bill alleged that the matter in 
dispute, exclusive of interest and costs, exceeded the sum or value of 
|2,000. The court hold that a fuit for infringement of a trade-mark 
under the trade-mark act of 1881 was "one of which the courts of the 
United States hâve jurisdiction concurrently with the courts of the 
several states," and that it came within the provisions of section 1 
of the act of August 13, 1888, and repeat the two grounds which 
governed the décision in the Hohorst Case, the second of which bas 
been stated, and say émphatically that it is distinguishable from a 
trade-mark case in the essential particulars that "it was a suit for 
infringement of a patent right, exclusive jurisdiction of which had 
been granted to the circuit courts of the United States by clause 9 
of section 629, and clause 5 of section 711, of the Revised Statutes, 
re-enacting earlier acts of congress, and was theref ore not affected by 
gênerai provisions regulating the jurisdiction of the courts of the 
United States, concurrent with that of the several states." This 
construction of the provisions of section 1 of the act of 1888 was 
very deliberately stated by the suprême court, had been apparently 
carefully considered, and, until it has been revised and altered by that 
court, is controlling upon us. 

It follows that, inasmuch as jurisdiction of this class of cases does 
not dépend upon inhabitancy, the défendant corporation "may be 
Bued by a citizen of a state of the Union in any district in which 
valid service may be made upon the défendant." In re Hohorst, supra. 
Service was made upon the secretary of the company, who was in 
permanent charge of an office of the corporation in the city of New 
York, in which an important part of its corporate business was 
transacted; was made in accordance with section 432 of the New 
York Code of Civil Procédure (Tuchband v. Railroad Co., 115 N, Y. 
437, 22 N. E. 360); and was a sufflcient service upon the corporation 
(St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354; Société Foncière et 
Agricole des Etats Unis v. MiUiken, 135 U. S. 304, 10 Sup. Ct. 823). 

The appellants next assert that the act of March 3, 1897 (29 Stat 
695), devested the circuit court of any jurisdiction which it might 
hâve had when the suit was commenced. The statute is as follows: 

"Chapter S95. 

"An act deflning the Jurisdiction of the United States circuit courts in case 
brought for the infringement of letters patent. 

"Be It enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that in suits brought for the in- 
fringement of retters patent the circuit courts of the United States shall hâve 
jurisdiction, in law or In equity, In the district of which the défendant Is an 
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Inhablt&nt, or In any district In which the defenflaot, whether a person, part- 
nershlp or corporation, sÏIbII hâve commltted acts of Infrlngement and hâve 
a regnlar and eatabllshed place of business. If Buch suit is brought In a dis- 
trict of' which the défendant is not an inhabitant, but in which such défend- 
ant haa a regular and established place of business, service of process, sum- 
mons, or subpœna upon the défendant may be made by service upon the 
agent or agents engaged in conductlng such business In the district tn which 
suit is brought." 

The act was passed al[)out 15 montha aftec the Keasby décision, 
and was obviously intended to add to the gênerai statutea upon the 
subject of jurisdiction in patent qasea a définition of the particular 
requisites for jurisdiction of such causes by the Tarions circuit courts, 
and of the proper method of service ♦f process upon a défendant in 
the district of which he.was not an inhabitant. The qbject was to 
détermine with précision the boundaries of jurisdiction, and to create 
a future method of service of process in patent causes against non- 
resident défendants, which had not theretofore been stated in a féd- 
éral statute. 

The appellant, however, says that the statute covered the subject 
of jurisdiction in patent cases, prescribed a new set of rules in regard 
thereto, and muât be held to jrepeal former statutes, The circum- 
stauces of the cases and the statutes to which the appellant refera 
bear no similarity to those now in question. The statutes which, in 
the;view of the suprême court, alone gave jurisdiction to circuit courts 
in patent cases, were verj' gênerai. The new provisions were pro- 
spective, in accordance with the ordinary ruie of construction when 
the language does not necessarily indicate that they are rétroactive. 
Harvey v. Tyler, 2 Wall. 328. It is said, however, that the statute 
repealed former statutes, and that, theref ore, the courts were ousted 
of jurisdiction in cases which were undetermined at the date of ita 
approval, and in which the jurisdiction differed from the limits de- 
scribed in the new statute. Of course, it did not repeal the statute 
which gave the circuit courts exclusive jurisdiction of ail cases arising 
under the patent laws. Bank v. Harrison, 8 Fed. 721. It did not 
repeal pre-existing remédies, and "is to be considered rather as a con- 
tinuance and modification of old laws than as an abrogation of the 
old and the re-enactment of new ones." Treat v, Staples, 1 Holmes, 
1, 5, Fed. Cas. No. 14,162; Wright v. Oakley, 5 Metc. (Mass.) 406. 

The question of infringement dépends upon the correctness of the 
construction which was given to the patent in the New York Air- 
Brake Case, supra. The former opinion of this court was based upon 
the position th^tt the improvement shown in patent No. 376,837 was 
a marked and* successful advance upon the invention described in 
No. 360,070; and that the later patent was entitled to a brbad con- 
struction.. The appellant introduces British letters patent to George 
Westinghouse, Jr., No. 4,676, applied for March 29, 1887, accepted 
April 29, 1887j which describe^ thé invention of letters patent of the 
United Stàteé No. 360,070, and Vhich says: 

"It Is o'bvîous that it [the stem of the emergency valve] might be worked 
as described bya separate piston in a cyllndrlcal cavlty communicating on the 
one slde of the ttiston with the auxiliary réservoir, and on the otlier side with 
the train pipé." 
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It is said that this describes the appellant's valve, shows that the 
change from 360,070 (which was applied for November 19, 1886) to 
376,837 was an obvions one, and, therefore, that the former concep- 
tion of the inventive character of the improvements must be modified. 
Tlie successful character of the iùvention described in the later pat- 
ent has been universally recognized in the litigations upon it, by 
the witnesses on both sides, inchiding llr. Massey, the inventer of the 
valve which is the subject of this suit, and by the courts in the Boyden 
Bralœ Cases, 66 Fed. 997, 25 U. S. Àpp. 475, 17 C. C. A. 430, and 
70 Fed. 816; and its importance at the date of the invention, iu view 
of the practical faihire of the bralîe mechanism of the préviens patent, 
in the tests upon long freight trains, cannot be doubted. The pro- 
phetical suggestions in English patents of what can be done, when no 
one has ever tested by actual and hard expérience and under the 
stress of compétition the truth of thèse suggestions, or the practical 
difiQculties in the way of their accomplishment, or even whether the 
suggestions are feasible, do not carry conviction of the truth of thèse 
fréquent and vague statements. The nature and character of the in- 
vention of 376,837 were, in the record heretofore before this court, 
put to rigorous tests by examination and cross-examination in court; 
and the resuit which was then reached is not shaken by merely a 
single sentence in the English patent. 

The défendant has about 16,000 cars in the equipment of its system 
of railway, which covers a very large extent of territory, of which 
number about 3,200 are equipped with the infringing valves. The 
order provided that thèse valves should be removed during successive 
periods of 60 and 30 days, occupying 9 months in ail. In October, 
1894, the attention of the défendant was called by a gênerai circulât 
to the décision of the circuit court of appeals; and in May, 1895, 
its attention was particularly called to the infringement by a written 
proposition from the complainant for a purchase of its valves, and 
an indemnity against claims for infringement. It has paid no atten- 
tion to the subject for about 3^ years, and it now thinks that it is 
a hardship to be prohibited from further infringement. The subject 
of the ■ propriety generally of a preliminary injunction against the 
user of infringing mechanism has been fuUy considered bv this court 
in Allington v. Booth, 24 C. C. A, 378, 78 Fed. 878; and the appel- 
lant discloses no peculiar equities which ought to induce a withhold- 
ing of the injunction. It has been a deliberate user of a large number 
of valves, and has preferred to run the risk of an injunction than 
to displace its présent equipment The order of the circuit court is 
affirmed, with costs of this court. 
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WICKBLMAN v. A. B. DICK CO. 

(Circuit Court of Appeals, Second Circuit. June 24, 1B08.) 

Mo. 98. 

1. PATEKTB— NOYBI.TT— AOCIDKNTAL PRIOR PRODUCTION. 

Novelty Is not negatlved by a prier accidentai production of the same 
tblng, when the operator does not recognlze the means by whlch the acci- 
dentai resuit Is accompUshed, and no knowledge of them, or of the method 
of thelr employment, te derlved from It by any one. 

2. Saub — Stencil Shkkts. 

The Broderlck patent, No. 377,706, for a coated paper sheet for stencils, 
held to cover a novel and merltorious Invention, and also held Infrlnged. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit in equity by the A. B. Dick Company against Fred- 
erick A. Wickelman for alleged infringement of a patent for stencil 
sheets. In the circuit court a decree was rendered for an account 
of profits and damages (74 Fed. 799), and afterwards the cause was 
heard on exceptions to the master's report, and sueh exceptions were 
overruled. 80 Ped. 519. From the final decree thereafter rendered 
the défendant has appealed. 

F. A. Wickelman, pro se. 

Richard N. Dyer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Error is assigned upon this appeal of 
a decree adjudging the validity of letters patent No. 377,706, granted 
February 7, 1888, to John Broderick, for coated paper sheet for sten- 
cil, and the infringement thçreof by the défendant. The appellant 
insists that the court below should hâve held the patent void for 
want of novelty. The patent covers a merltorious invention. The 
eubject is a transmitting printing sheet to be used as a stencil for 
duplicating upon other sheets the words or designs impressed upon it, 
but differing from a stencil in that the letters or figures are not eut 
out. In the ordinary stencil, loop letters such as 0, D, Q, etc., cannot 
be perfectly formed, for, if completely eut out, the center is lost. 
The invention is especially valuable because it is adapted for use 
with a typewriting machine, and enabled for the first time a com- 
mercially useful, type-impressible stencil to be made, and thereby 
the duplication of a greater number of copies than can be transmit- 
ted by carbon sheets. The work done upon it is practically the 
équivalent of ribbon work, and resembles it so closely that it is difiQ- 
cult to detect whether the prints made from it are not actually type- 
writer work, and the thousandth copy is as perfect, substantially, as 
the earlier copies. 

In the prier art, stencil sheets for duplicating handwritings were 
made from waxed or gummed paper eut or perforated through the 
wax and the fibers of the paper. In some instances thèse sheets 
of paper, covered with wax, were placed upon a roughened plate, 
and when the letters were traced upon it the plate would abrade the 
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Bheet, causing minute perforations through which the ink could be 
transmitted. In others, ink of a peculiar acid was used to eat through 
the paper. And in others the writing was done by a notched or 
roughened wheel, which forced its way through the sheet. The wax 
coating commonly used was hard, and measurably brittle. 

The patentée conceived the idea of employing a porous basic ma- 
terial for the sheet, which would not require to be eut or perforated, 
and coating it with a gummy or waxy substance, impervious to ink, 
of such a consistency that it could be displaced at the Unes of im- 
pression so as to leave the inhérent interstices in the paper exposed 
for the transmission of the ink. In his experiments with différent 
kinds of basic materials he found the Japanese paper known as 
"yoshino" to be admirably adapted for the purpose in view, having 
sufiScient porosity, thinness, and toughness to meet ail the neeessary 
conditions. This kind of paper had never previously been employed 
for stencil sheets. Among the coating substances which he tried 
he found that parafSne of about 120° Fahrenheit, fusion point, was 
suitable. In describing the way of practicing his invention he states 
that such paper and such a coating material are preferentially to be 
used in preparing the sheet. The patent, however, is not limited 
to the use of thèse constituents in preparing the sheet. The spécifica- 
tion points ont that any sheet of the requisite porosity, thinness, and 
toughness may be used, and may be coated with any gummy or waxy 
substance of a consistency that will yield upon pressure so as to ex- 
pose the interstices of the basic material at the lines of impression 
without abrasion. The claims are as f ollows : 

"(1) A transmitting printlng sheet consisting of a thin, porous sheet through 
which Ink is readily transmitted, such as Japanese dental paper or yoshino, 
fllled or coated with a substance impervious to ink, as paraffine, substantlally 
as described. 

"(2) A transmitting printing sheet consisting of a thin porous sheet through 
which Ink is readily transmitted, such as .Tapanese dental paper or yoshino, 
fllled or coated with a substance impervious to inli, as parafHne, and having 
this filling or coating removed at the points or Unes of printing, substantlally 
as described, for the purpose specified. 

"(3) A prepared sheet for stencils, consisting of a sheet of Japanese dental 
paper or yoshino, coated with a substance impervious to ink, substantlally as 
described." 

We entertain no doubt that, if the patentée was the first to make 
a transmitting sheet which, by reason of the peculiar characteristics 
of the basic material, and of the coating, was new and useful, what 
he did involved invention, and entitled him to a patent. Inventive 
thought was involved in the conception that materials could be em- 
ployed that would dispense with cutting or puncturing instrumen 
talities altogether. Even if what he did was merely to employ a 
basic material differing in the degree of porosity and toughness, and 
a coating differing in the degree of softness, from that which had 
been previously used, he accomplished thereby a new resuit. Each 
of thèse modifications was neeessary to successfully introduce the 
new principle, which differentiated his production from the stencil 
sheets of the prior art. 

The only évidence in the record which tends to négative the novelty 
of the invention is the testimony relating to the waxed paper made 
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and sold by the défendant- prior to May 20, 1886, the date of proder- 
ick's application for tlie pat«it. Since 1871 the défendant had been 
engïged in the manufacture aûd sale of waxed paper for use as 
waterprdof wrappers upon candy, méat, and other articles. In that 
business he used mauy différent kinds of paper, and waxed them 
with coatings of différent consistencies, including paraflSne at dif- 
férent degrees of fusion. ,He testifles that he coated with wax, in- 
cluding parafiQne ranging from 110° to 140°, every kind of paper he 
could find in the market, from the lightest tissue to packing paper ; 
and that in 1878 and subsequently he used considérable Japanese pa 
per, some of which was yoshino. Until after the date of the appli- 
cation for the patent in suit, he had never attempted to make any 
wax paper for stencil sheets, and the idea of its adaptability for that 
use had never occurred to him. Early in 1887 the complainant, whose 
ofiQcers were experimenting in the production of sheets for manifold- 
i°g typewriting, employed him to make stencil sheets. After he 
had tried crêpe lisse, nainsook, muU, and tarletan, and diiïerent 
kinds of paper, with coatings of varions consistencies, Mr. Dick in- 
structed him to try a soft wax, and he then made coatings of a 
greater degree of softness. During thèse experiments, at his sugges- 
tion, a West India tissue paper was tried. No suitable paper was 
found, however, until some time in the summer of 1887, when, at 
the suggestion of Mr. Dick, yoshino was tried, and was successfully 
coated. This évidence indicates quite persuasively that the défend- 
ant was not conversant with yoshino paper. Assuming, however, 
that he had used it, and had coated it with soft paraffine, it is ob- 
vions that he had done so in ignorance of the characteristics of the 
paper and of the necessary consistency of the coating, and that the 
product, if capable at ail of use for a stencil sheet, was an accidentai 
product, which contributed nothing to the prior art of makiug sucb 
sheets. 

In disposing of the défense in the court below, Judge Wheeler, 
speaking of the évidence for the défendant, said: 

"It falls short of showing satisfaetorily, and beyond falr doubt, that he had 
actually ever waxed this kind of paper; and far short of so shoveing that he 
had ever made such blanks as thèse for stencils, or had, by waxing and 
shaplng, made this kind of paper in the form sultahle for such stencils." 

In thèse observations we entirely agrée. 

The case is one for the application of the doctrine, well settled in 
the law of patents, that novelty is not negatived by a prior accidentai 
production of the same thing, when the operator does not recognize 
the means by which the accidentai resuit is accomplished, and no 
knowledge of them, or of the method of its employment, is derived 
from it by any one. Pittsburgh Réduction Co. t. Cowles Electric 
Smelting & Aluminum Co., 55 Fed. 307; Chase v. Fillebrown, 58 
Fed. 377; Topliff v. Toplifl, 145 U. S. 161, 12 Sup. Ct. 825; Tilghman 
Y. Proctor, 102 U. B. 707, 711. 

"The chance opération of a principle, unrecognized by any one at 
the time, and from which no information of its existence, and no 
knowledge of a method of its employment, is derjved by any one, 
it proved to'have occurred, will not be sufficient to defeat the claim 
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of him who ârst discovers the principle, and, by putting it to practical 
and intelligent use, first makes it available to man." Andrews t. 
Carman, 13 Blatchf. 308, Fed. Cas. Nb. 371. 

The assignments of error présent no other question than that of 
the validity of the patent. They are not well founded, and the de- 
cree is accordingly afiarmed, with costs. 



EDISON ELECTRIC LIGHT CO. T. E. G. BERNARD 00. et aL 
(Circuit Court, N. D. New York. May 5, 18»8.) 

1. Patents— Interprétation. 

ïhe courts are not permitted to construe a patent by reconstructing it 
to conform to wliat it may tiiînk was in the rnind of the patentée at the 
time. 

2. Same— Mkchanical Equivalents. 

On the prépondérance of the évidence, held, that an electroplating bath 
)s a "translating device"; that the articles placed therein to be plated are 
"connectée! in multiple-arc"; and that this arrangement is the équivalent 
of a multiple-arc lamp circuit. 
8. Same — EbKCTRio Dynamos. 

Translating devices which require constant potential should be harnessed 
to a dynamo which produces constant potential; but it does not foUow, 
because they are shown to be thus connected in the drawings of a pat- 
ent, that the dynamo so described wlll secure constant potential, or tell 
others how to secure it. 
L Same. 

The character of the translating devices does not change the character 
of the dynamo, and an electrician does not become an inventer by merely 
attaching a séries of lamps to a dynamo which had previously been used 
In connection with a séries of articles to be plated by an electroplating 
circuit. 
B. Same. 

The Edison patent. No. 264,668, for an Improvement in regulating the 
generative capacity of dynamo-electric machines, is vold, because of an- 
ticipation by the Brush patent, No. 217,677, for an Improvement in dynamo- 
electric machines. 

This was a suit in equity by the Edison Electric Light Company 
against the E. G-. Bernard Company and others for alleged infringe- 
ment of a patent for improvements in regulating the generative 
capacity of dynamo-electric machines. 

This is an equity action, founded upon letters patent. No. 264,668, granted 
to Thomas A. Edison, September 19, 1882, for an improvement la regulating 
the generative capacity of dynamo-electric machines. 

The spécification says: 

"The object of this invention is to produce means by which the addition or 
removal of translating devices in the multiple-arc circuits of a System of 
electrlcal distribution shall cause immediately a proper régulation of the eur- 
rent energizing the iield-magnet of the dynamo-electric machine Bupplying 
Buch System, and this wlthout the use of adjustable résistances, or of any 
mechanism whatever, except the ordinary circuit controUers of the lamps." 

Of the drawing the spécification says: 

"A Is a dynamo-electric machine, from which lead the main conduetors 1 2, 
in multiple-arc circuits from which are placed lamps or other translating de- 
vices, a, each provided with a circuit controUer, c. The lower portion of the 
fleld magnet of the generator A is wound with wire, forming part of a mul- 
tiple-arc circuit, 3 4, from the main conduetors 1 2. This circuit Is of hlgh 
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résistance, «o that only a small amount of current sufflclent to prlmarily 
energlze the fleld-magnet wiU pa^s through It. It may, If deslred, be a circuit 
supplied f rom an external source lustead of f rom the conductors 1 2. Tlie 
main conduetor 1 Is brought up on one side and wound around the magnet, 
afterwards extendlng ont parallel wlth the conduetor 2. When translatlng 
devlces are first put In circuit the magnet is sulficiently energlzed by means 
of the circuit 3 4; but as their number is increased the résistance of the main 
circuit la lowered, so that more current flows through the conduetor 1 and the 
magnet becomes more and more energlzed. As devlces are thrown out and 
the résistance of the matn circuit Increases, the energy of the magnet U les- 
sened by tbe decrease of current In the conduetor 1. 
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"It will thus be seen that the régulation of the machine !s accomplished 
Instantly and automatically by the throwlng In and ont of circuit of single 
translatlng devlces, the addition or removal of each devlce bavlng an im- 
médiate effect on the current passing through the field-magnet." 

The clalms are: 

"(1) The combination, wlth a dynamo-electrlc machine and translatlng de- 
vlces arranged in multiple-arc, of a fleld-clrcuit of constant résistance for 
prlmarily energlzing the fleld-magnet, and another fleld-clrcuit whose résist- 
ance is varied by the addition and removal of translatlng devices, substantially 
as set forth. 

"(2) The combination, with a dynamo-electrlc machine, of one of Its main 
conductors fcrmlng a portion of the coils of its field-magnet, a circuit for 
prlmarily energizing such field-magnet, and translatlng devices arranged in 
multiple-arc or derived circuits, whereby the addition of each indlvidual trans- 
latlng device causes a corresponding increase in the energy of the fleld-magnet, 
substantially as set forth. 

"(3) The combination of a multiple-arc circuit contalning a portion of the 
coils of the field-magnet of a dynamo-electrlc machine, a multiple-arc circuit 
contalning the armature of sald machine, and multiple-arc circuits contalning 
lamps or other translatlng devices, ail such multiple-arc circuits being derived 
from the same main conductors, and another field-circuit whose résistance Is 
varied by the addition and removal of translatlng devices, whereby the ad- 
dition or removal of any translatlng device causes an Instant and correspond- 
ing régulation of the current energlzing the field-magnet of the machine, gub- 
«tantlally as set forth." 

The earliest date assigned for the conception of the Edison Invention Is 
August 19, 1879. The machines made at the tlme of the patent and prlor 
thereto dld not operate in a satisfactory manner. They never were a com- 
mercial success. They hâve disappeared. 

On the 22d of July, 1879, letters patent, No. 217,677. were granted to Charles 
F. Brush for an Improvement in dynamo-electrlc machines. The application 
for thls patent was filed March 11, 1878. 

Brush says in the spécification: 

"My Invention relates to dynamo-electrlc machines, and bas for Its object 
the maintenance in such machines of a 'magnetic field' whlle the machine is 
runnlng, whether the external circuit Is closed or open. In dynamo-electrlc 
machines as ordlnarily constructed, no magnetic field is malntained when the 
external circuit Is open, except that due to resldual magnetlsm; hence the 
electro-motlve force developed by the machine in thls condition Is very feeble. 
It Is only when the external circuit is closed through a résistance not too large 
that powerful currents are developed, owing to the strong magnetic fleld pro- 
duced by the circulation of the currents themselves around the field-magnets. 
Such machines are not well adapted to certain klnds of work, notably that 
of electroplatlng. For thls purpose a machine arranged to do a large quantity 
of work at one opération may fail entlrely to do a small quantity, because of 
the comparatively hlgh external résistance Involved In the latter case and 
the low electro-motlve force of the machine at the start. Again, It is well 
known that during the process of electroplatlng, a very considérable electro- 
motlve force is developed In the plating bath in a direction opposed to the 
current from the dynamo-electric machine. If, now, the current from the 
machine Is momentarlly weakened, by accident or otherwise, its magnetic 
fleld, aud consequently Its electro-motlve force, are correspondingly reduced. 
If the latter falls below the opposlng electro-motlve force of the bath, It will 
be overcome by it, and the machine will bave the direction of its current re 
versed. Thls accident often happens wlth plating machines, and is a source 
of much annoyance. It wlU now be obvious that if even a moderately strong 
magnetic fleld be constantly malntained wlthln the machine, both of the above- 
described dlfflculties will be ellminated. Other useful applications of a 
'permanent-fleld' machine will readily suggest themselves. I attaln my ob- 
ject by dlvertlng from external work a portion of the current of the machine, 
and using It, either alone or In connection with the rest of the current, for 
working the fleld-magnets. I prefer thè latter plan of the two just above men- 
tloned, especially for electroplatlng machines. If, now, the external circuit 
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be brpken entlrely, the njagnëtlc fleld wUl In the former plan Just mentloned 
remaln unlmpaired, and In the latter plàù' 'wlll remain sufflelently strong to 
effect the deslred end. 

"In applylng my invention to dynamo-electrtc machines, I wlnd the cores 
of the fleld-magnets wjth a Bultable quantlty of comparatlvely fine wlre 
havlng a hlgh résistance In comparison with that of the external circuit 
and the rest of the wlre on the machine. The ends of thls wlre are so con- 
nected with other parts of the machine that when the latter Is running a 
current of electrlclty constantly circulâtes in said wlre, whether the external 
circuit be closed or not. The hlgh résistance of thls wlre prevents tfie 
passage through It of more than a small proportion of the whole current 
capable of belng evolved by the machine; theref ore the avallable external 
current Is not materlally lessened. When thls device, whlch I bave called 
a 'teaser,' is used In connection with fleld-magnets, also wound with coarse 
wlre, as shbwn in Figure 1 of the drawings, for the purpose of still further 
Increaslng the magnetlc fleld by employlng the main current for thls pur- 
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pose, In the usual manner, then the 'teaser' may be so arrangea that the cnr- 
rent which passes througli it will also eirculate In the coarse wlre, thua In- 
creasing the efficlency of the device. This arrangement, illustratlng one of 
the most common applications of my Invention, is shown in Flg. 1 of the 
drawings. Instead of the teaser and hélix F being construeted trom wlre 
of différent gauges, the sîze of wlre may be allke in both, or the teaser-wlre 
may be coarser than the principal magnet-wire; but in thèse cases the waste 
of cnrrent thrpugh the teaser would be excessive, leavlng comparatlvely little 
for use In the external circuit. Instead of the magnet being surrounded wlth 
both teaser and ordlnary hélix F, the latter may be oinitted, and the teaser 
Increased In gauge and length (thus still maintaining its high résistance) untll 
It wlll of Itself malntain sufficient magnetie field. This modified form of 
machine is shown in Fig. 5 of the drawings." 

After explaining the drawings he says: 

"It should be distinctly understood that I do not limit my invention to the 
form adaptable to any partieular dynamo-electric machine, Inasmuch as It 
is susceptible of a varlety of modiflcatlons, whereby it may be applied to 
rleviees of varions constructions without any niaterlal departure from Its 
splrlt and Intent, or the essential principles of its construction and opération." 

The claims of the Brush patent are as (oliows: 

"(1) In a dynamo-electric machine, the wlre or hélix E, havlng a com- 
paratlvely high résistance and kept constantly in closed circuit while the 
machine is running. In comblnation with the magnet-wire or hélix F, as com- 
mouly employed. 

"(2) In a dynamo-electric machine In which the colis around the fleld-of-force 
electro-magnets are included in the main or operative circuits, the comblna- 
tion of such main circuit with a constantly closed difCerentlal circuit of pre- 
scrlbed résistance, for the purpose of maintaining the flow of the current 
through the coils surroundlng the electro-magnets In the machine when the 
main or operative (external) circuit is broken, substantially as shown." 

The Brush dynamo was intended for use in electroplating devices. A num- 
ber of machines were built under the Brush patent and were successfuUj 
operated long prlor to the date of the Edison application. Some of thèse are 
operative machines at the présent time. Two of them are in évidence. 

The défenses are lack of novelty and Invention, and noninfringement. The 
principal défense Is lack of novelty, and It is based upon the Brush patent just 
quoted. The action was commenced December 23, 1893. It was argued Feb- 
ruary 8, 1898, and was flnally submltted March 9, 1898. The record contalna. 
2,463 prlnted pages, and the briefs 800 prlnted pages. 

Edmund Wetmore and Richard N. Dyer, for complainant. 
Henry A. Seymour, Robert S. Taylor, Charles A. Brown, and 
Seward Davis, for défendants. 
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OOXE, District Judge. Although this record bas been expanded 
beyond reason and précèdent, it will be noted that the real issue la 
one of the simplest that can arise in a patent cause, viz. : whether 
the patent is inyalidated by a single prier patent. The best évidence 
of what the patent covers is the patent itself. It states that it is 
for "a new and useful improvement in regulating the generative 
capacity of dynamo-electric machines." The claims are for the 
dynamo in combination with translating déviées in multiple-arc; but 
as this arrangement of translators has been well known since 1875, 
invention cannot be predicated of this élément of the combination; 
indeed, there is no prêteuse that it can be. If invention can be f ound 
at ail, it must, therefore, be in the dynamo. 

The object of the patentée was to produce means, assuming the 
translators to be lamps, by which the turning on and off of the 
lamps shall cause immediately a proper régulation of the current 
energizing the fleld-magnet of the dynamo without the help of any 
other mechanism. In short, the dynamo was expected automatically 
to adjust its generative capacity. The translating devices shown 
in the drawings are lamps, but the claims are not limited to lamps, 
and there is no canon of interprétation familiar to the court which 
will justify a construction so narrow. The claims do not speak of 
lamps. The words are "translating devices," and there can be no 
doubt that any translating devices arrangea in multiple-arc are 
within the claims, which unquestionably cover motors, plating baths, 
heaters and other similar devices. The drawing shows a rudi- 
mentary dynamo of the conventional Edison type. It is the same 
dynamo which appears, mutatis mutandis, in a large number of pat- 
ents which emanated about the same time from the patent office. 
The dynamo of the drawing has compound windings, a vertical fleld- 
maguet with pôle pièces at the bottom and a fleld wound with two 
coils — ^a shunt coil of high résistance and a low résistance coil in 
séries with a lamp circuit. The shunt circuit may, if desired, be 
supplied from an external source. The main conductor is brought 
up on one side and wound around the magnet afterwards extending 
ont parallel with the outer conductor of the exterior circuit 

The spécification states that when translating devices are first put 
in circuit the magnet is sufficiently energized by the interior circuit, 
but as the number of translators is increased the résistance of the 
exterior circuit is lowered, and as they are thrown ont the résistance 
of the main circuit increases and the energy of the magnet is lessened 
by the decrease of current in the main conductor. This is practically 
ail there is of the spécification. Considering the far-reaching all- 
absorbing claim which is now asserted for this patent, it must be ad- 
mitted that the spécification is most meager and unsatisfactory. It 
is almost a skeleton. If it were expressed in the full, clear and con- 
cise terms required by law, it is fair to présume that the expert wit- 
nesses, at least those on the same side of the controversy, would agrée 
as to its scope and meaning. It will be observed that it says nothing 
about "constant potential," or, except inferentially, the means of 
securing constant potential, AU détails as to the size of the fleld-mag- 
nets, the relative size of the coarse and fine wire and the length and 
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number of coils of fine wire are omitted, and yet it is maintained 
that sufiScient information is conveyed to enable an electrician to 
construct the highly organized and efficient machines of the présent. 

The combination of the flrst claim con tains the folio wing éléments: 
(1) A dynamo. (2) Translating devices arranged in multiple-arc (3) 
A fieJd-circuit of constant résistance for primarily energizing the 
field-magnet. (4) Another field-circuit whose résistance is varied by 
the addition and removal of translating devices. The éléments of 
the other claims are substantially similar, and in view of the conclu- 
sion reached it is unnecessary to consider them in détail. Claim 3 
diSers from the other two in that the shunt circuit must be supplied 
from the main conductors. It will be seen that the flrst claim is not 
for a dynamo of the Edison type or for the system of electric light- 
ing adopted by him, but, on the contrary, that it is broad enough to 
coTer, and does cover, any dynamo having the described characteris- 
tics in combination with any translators in multiple-arc. 

The Brush patent relied upon by the défendants was applied for 
17 months before, and was granted 1 month before, the earliest date 
fixed for the alleged Edison invention. The Brush patent is for an 
improvement in dynamo-electric machines, and has for its object 
the maintenance in such machines of a magnetic fleld while the 
machine is running whether the external circuit is closed or open. 
Without analyzing the patent in détail, suiBce it to say that the 
description is spécifie, carefully drawn and clearly illustrated by six 
diagrams. The dynamo of the patent is a compound wound dynamo 
having a shunt and séries coil, the former of high résistance and 
the latter of low résistance. In some of the figures the séries coil 
is wound over the shunt coil; in others the shunt is wound over the 
séries, and in another figure the two coils are wound on opposite ends 
of the same core. The dynamo is designed to generate and maintain 
a suiHciently constant electro-motive force and produce an amount of 
current always corresponding to the amount needed by the devices 
in the working circuit. Mr. Brush shows his machine in combina- 
tion with electroplating in multiple-arc, and Mr. Edison shows his 
in combination with electric lighting in multiple-arc. Thia is the 
principal distinction between the two. If the one multiple-arc cir- 
cuit be the équivalent of the other, then it cannot be denied that every 
élément of tlae patent in suit is found singly and in analogous con- 
geries in the Brush patent, and that they are described there so as to 
be more readily understood, at least to the uneducated lay mind, than 
in the Edison patent. Not only is this clear from the Brush patent, 
but the proof shows that a number of machines were built pursuant 
to its directions and were commercially used more than two years 
prior to the date of the application for the Edison patent. Thèse 
machines exist at the présent day, and what is quite remarkable, and 
almost unique in patent litigation, is the fact that, in an art which 
has progressed with giant strides, machines made nearly 20 years 
ago are not only operative, but practically as successful as when first 
built. Two of thèse working dynamos hâve been introduced in évi- 
dence, one by the complainant and one by the défendants. Each 
la capable of doing the same work now as in 1880. Ail of the Brash 
88 F.— 18 
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dynamos. iwere originallj use4 iu electroplating deyices. That a 
plating bath isa translating devise, that the articles placed therein 
to be plated are connected in miiltf pie-arc, and that such an arrange- 
ment is the équivalent of a multiple-arc lamp circuit seems to be 
established by an overwhelming prépondérance of évidence. Not 
only do the expert witnesses caUed for défendants testify to this, 
but so also does the principal expert witness for the complainant 
whose vast fund of information regarding matters electrical is well 
known to this court. Not only so, but the proposition bas received 
judicial sanction in the "Feeder Case," where the court of appeals 
for the Third circuit say: 

"In the art of electroplating, as ppactleed long before 1880, we flnd an ar- 
rangement of circuits substantially the same as that of the patent in suit. 
Hère a large number of articles to be plated simultaneously are suspended 
In the bath by separate wires attached to a metallic rod placed across the top 
of the tank; that is to say the articles are arranged In multiple-arc with 
respect to the electric current." Westlnghouse v. Electric Light Co., 11 0. C. 
A. 342, 63 Fed; 588, 594. 

It must be conceded, therefore, that if the claims of the patent in 
hand are to be construed accordlng to the plain letter of their mean- 
ing, without importing therein limitations and refinements not f ound 
in the patent, but suggested by subséquent and more accurate knowl- 
edge, the patent is invalidated by the Brush patent and the machines 
Hïade in accordance therewith. 

But it is argued that the patent is for a peculiarly regulated com- 
pound wound dynamo which secures constant, or nearly constant, 
potential in combination with incandescent lights arranged in mul- 
tiple-arc or other analogous devices requiring the same constant 
potential. In brief, that it is for the Edison dynamo in combination 
with the Edison system of electric distribution. It is maintained 
that the Edison patent discloses ail this and the Brush patent does 
not disclose it. Even though this position could be maintained it is 
still a question whether it involved invention to secure more ac- 
curate régulation af ter the Brush patent had told the electrician how 
to secure régulation sufiQciently perfect to be successful in the electro- 
plating art. It wouid then seem to be a mère matter of winding 
within the knowledge of the skilled electrical engineer. But a suf- 
flcient answer is that the courts are not permitted to construe a pat- 
ent by reçpnstructing it to conform to what the court may think was 
in the mind of the patentée at the time. 

Assuming that the dynamo shown in the Edison patent could be 
used for electroplating, and was so used in place of the Brush dynamo, 
it would not hâve conveyed to the art any information for producing 
constant potential which was not conveyed by the Brush dynamo. 
Translating devices which require constant potential should be har- 
nessed to a dynamo which produces constant potential, but it does 
not follow, because they are shown thus diagrammatically connected, 
that the dynamo so described will secure constant potential or tell 
others how to secure it. The Edison patent, as before stated, saya 
nothing regarding constant potential and gives no information as to 
the means of; securlng it which is not found equally well stated in 
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the prior patent. The claims are perfectly clear and intelligible, 
and there is no précèdent for reading into them limitations not found 
in the patent. White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72; Mc- 
Clain V. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76; New Home Sewing- 
Mach. Co. V. Singer Mfg; Co., 68 Ped. 224. 

It is' doubtful if Mr. Edison had in mind at the time he applied 
for the patent ail of the improvements, perfections and reflnements 
which are now asserted. In 1879 the art of electric lightiug was 
in its infancy. With the modesty which is usually found in men of 
genius Mr. Edison frankly admits his lack of knowledge upon the 
subject now under discussion. He says : "As I knew nothing about 
dynamo machines, I tried to get information from electricians and 
books." His memory is also vague as to the success of the compound 
wound dynamos. He recollects that there was a great deal of trouble 
with the machines, and that none of them worked, but he attributes 
their failure to variations in the speed of the engine that operated 
them. Mr. Brush, on the other hand, thoroughly understood compound 
winding in connection with other devices in the art of electric light- 
iug, and had proceeded far in the successful construction of dynamos. 
Were it important to inquire which of thèse two men would be most 
likely to produce a working machine having the necessary character- 
istics, there can be little doubt that Mr. Brush would be chosen. 
But such an inquiry seems irrelevant. The patent law cannot be 
administered along such Unes as thèse. Patents are formai grants 
controlled by carefully drawn statutes and strict rules, and must be 
construed as other similar documents are construed. The court is 
not permitted to inquire what the patentée might hâve done or was 
capable of doing. The question is, what did he do? Conjecture 
and spéculation are out of place in interpreting the claims of a pat- 
ent. But even if the claims be limited to incandescent lamps in 
multiple-arc circuit it would seem that they are met by the Brush dyna- 
mos. Several tests of thèse dynamos in connection with lamps were 
made, one of them being made at the argument. The court makes no 
prétention to anything but a most superficial knowledge of this com- 
plex subject which can hardly be mastered after the engrossing study 
of years, but it seemed to the court that the test demonstrated what 
the défendants sought to prove. The machine regulated automat- 
ically and maintained a constant electro-motive force within permis- 
sible limits of variation. There was no noticeable variation in the 
lamps from no load to full load. The other experiments described 
in the record appear to hâve been similar in character and to hâve had 
similar results. The court cannot resist the conclusion that the 
claims, construed as they must be construed, are invalidated by the 
Brush patent and the dynamos built thereunder. A Brush plating 
machine if made now for the flrst time would infringe thèse claims; 
being, in fact, made before, it anticipâtes them. 

But the learned counsd for the complainant insist: 

"That even assuming the Brush plating dynamo to be a compound- wound 
dynamo wlthln the scope of the Edison patent, there was, under al) the cir- 
cumstances shown by the record In this case, Invention Involved in the em- 
ployment of Buch a dynamo in combination with a multiple-arc syatem of 
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electrical distribution, on account of tlie discovery that such a dynamo, when 
tlie shunt and séries coils were properly proportioned, would secure auto- 
matically the peculiar régulation to compensate for variations in the load 
whlcli Is requlred by sucb a System." 

The doctrine of Potts & Co, v. Creager, 155 U. S. 597, 15 Sup. Ct. 
194, is invoked in aid of this contention. As has frequently been 
pointed out, this case has created no new ruie upon the question of 
double use. The case was peculiar upon the facts, which presented 
an entirely différent condition of affairs from that developed in 
the case in hand. It has always been the law that invention must 
be denied to one who merely takes a device which has been used 
in the same or in an analogous art, and uses it in new environ- 
ments to accomplish a similar resuit. Stearns & Co. v. Russell, 
29 C. C. A. 121, 85 Fed. 218, and cases cited. It requires only the 
skill of the mechanic in the particular art to make the transfer 
from one branch thereof to another brauch. An engineer who has 
used his engine to operate a séries of looms knows enough to con- 
nect his driving wheel with a séries of knitting machines, and a 
compétent electrician who has used a dynamo successfuUy with 
one séries of translating devices should be able to use it in connec- 
tion with another séries of translating devices. In other words, 
the character of the translating devices does not change the char- 
acter of the dynamo, and an electrician does not become an in- 
venter because he attaches a séries of lamps to a dynamo which 
had been used in connection with a séries of heaters. 

The complainant's proposition, if sustained, would lead to the 
conclusion that Mr. Brush, after having obtained his patent in 
which the dynamo is described as suitable for an electroplating 
circuit, could hâve attached the same dynamo to a well-known 
lamp circuit and hâve obtained another patent for that, and so on, 
as often as he changed the character of the translators. Even 
though this work required enlargement, adjustment and some 
change in the winding, it would still be a question of degree with- 
in the realm of the skilled mechanic. An electrician would know 
how to adjust the machine to do the required work and adapt it 
to the new environment. An illustration is found in the record. 
Mr. Edison says that the first dynamo made by him did not work 
because of variation in the speed of the engine occasioned by poor 
governing "as a compound-wound machine should hâve a regular 
speed to utilize the invention; but after a while the demand for 
close régulation was met, and engine builders were enabled to 
build engines that were very reliable, and then the conditions for 
the employment of compound machines were met." It will hardly 
be pretendéd that the engine builder who produced better régula- 
tion as the demands of the market required it was en'titled to a 
patent. It would seem also that a skilled electrician would know 
how to adjust the Brush compoiind wound dynamo to the new con- 
ditions of an incandescent lamp circuit the moment the two were 
brought together. It would be like operating a carriage with a 
motor which had previously propelled a boat, or using a bullet 
mold for making pills. To restrict the Brush patent to electro- 
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plating would be as unfair as to restrict Edison's to electric light- 
ing. The one illustrâtes his dynamo in connection with the first- 
named translating devices, and the other with the second-named 
devices. As before stated the patent cajinot be limited to any 
one multiple-arc System of electrical distribution, but if it could 
be, invention is not involved in ehanging one séries of translating 
devices for anothér. It seems probable that, if this controversy 
related to any other machine for generating and regulating power, 
contention would cease the moment a device was discovered in the 
prior art as near to the patented machine as Brush is to Edison. 
The mystery and uncertainty which surrounds everything relating 
to electricity, and the feeling of admiration, almost akin to révér- 
ence, for those men who hâve subdued this unknown and dangerous 
force and made it do the world's work, make the court diffldent about 
applying those principles which are axiomatic in the patent law. 
There is always the appréhension that injustice may be done 
through failure to comprehend the abstruse and difflcult problems 
presented. This fear has been augmented in the présent instance, 
and the difflculties of understanding the problem involved hâve been 
vastly increased by a record into which has been dumped haphazard 
everything which either party believed had a bearing not only upon 
the point in issue, but upon the gênerai subject of electrical dis- 
tribution. But even were there more doubt as to the correctness 
of the conclusion reached, the court should still hesitate to enforce 
a patent in the sixteenth year of its âge, and thus lay the entire 
art under tribute, when the public has had a right to assume that 
such a System as the défendants are using would not be molested. 
The bill is dismissed. 

NOTE. 

Motions hâve been made by both parties to strlke ont testlmony. Most of 
thèse are based on technlcal grounds and relate to testimony having little 
bearing upon the main point in issue. It will not do to strilie eut the en- 
tire testimony covered by thèse motions, as some of It is relevant and Is ob- 
jected to only on the ground that it was not taken at the proper time. Por- 
tions of the testimony criticised contaln some pertinent matter and the court 
does not feel called upon to attempt to separate the wheat from the chaff. 
As I hâve frequently had occasion to observe, thèse motions are inconse- 
quential, they lead to no result and are useful only as they affect the question 
of costs. Should I enter upon a critical examinatlon of the testimony includecl 
in thèse motions and stril^e out such portions as are irrelevant, no useful 
purpose wlll be subserved. The truth Is that both parties are equally at 
fault for the abnormal size of the record. The dlfflculty is, of course, largely 
with the System, but it certainly seema as If counsel could prevent a great 
part of the tautology, dlscursiveness, répétition and tedious and almlesa 
dissertations with which thèse records abound. 

This case présents the most flagrant Instance of elephantlasis In patent 
Utigatlon which has corne under my observation. To Impose such a record 
upon a court overwhelmed with work Is hardly defenslble; instead of aiding 
the cause of truth it obstructs and delays It. Not only Is it unnecessary, 
but, as the counsel who last addressed the court for the défendants ex- 
pressed It, It Is unjustifiable from a "humanltarian" point of view as well. 
The courts of this circuit hâve animadverted so frequently and so severely 
of late upon this practice that It la doubtf ul if It can be prevented by anythlng 
the court can say. The only protection the court has against such records 
la to deny costs for the' irrelevant portions. I bave no doubt that at least half 
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otùik défendants' redwd conld hâve been omltted not only wlthout détriment 
but With unquestloned beneflt to thelr défense. My Impression now is, there- 
fore, tbat tbey sUould recoYer only balf IJjeir çostB. 



THOMAS KOBBETS STEVENSON 00. v. MoFASSELL, 

(Circuit Court, E. 0. Pennsylvania. June 18, 189a) 

No. 47. 

1. Patents— Invention— CooKiNS Ranges. 

There Is no Inveûtlon In changlng the location of the elrculating boller 
of fl cooklng range so as to place it horlzontally upon a supportlng f rame 
attached to the top of the range, and in proper connection wlth the elrcu- 
lating pipés leading to and from the water-baclî in the fire chamber, there- 
by dlspénsing wlth any brlckwork, or In rearranging .the warming shelf 
and other parts, having entlrely Independent and separate purposes, to 
conform to this change in structure. 

2. Samb. 

The Hayes patent, No. 310,276, for an Improvement in ranges and stoves, 
is void for %ant of invention. 

This was a suit in equity by the Thomas Roberts Stevenson Com- 
pany against Harry W. McFassell, Jr., for alleged infringement of a 
patent for improvements in ranges and stôves. 

Henry E. Éverding, for complainant. 
Joshua Pusey, for respondent. 

DALLAS, Circuit Judge. This is a suit upon letters patent No. 
310,276, dated January 6, 1885, issued to Isaac Hâves, for "a new 
and useful improvement in ranges and stoves." The spécification 
and claim are! as follows: 

"My invention eonsists in cohètructing a portable cooklng range, in whlch 
tlje.pirculatlng boller rests in a; horizontal position upon a supportlng frame 
sçcured to the top of the range, Wlth elrculating pipes connécted to the boller 
and with the water-back in the firé chamber, the object of whlch is to dis- 
pense with brlckwork, and thus lessen the cost, and to ecbnomlze space, and 
render the parts easy of access in case of repairs or cleanlng. My invention 
is aiso applicable to ordinary cooklng' stoves. Référence is had to the accom- 
panying drawings, in which Fig. 1 is a front vlew of my improvement In 
portable ranges. Fig. 2 is an end vlew of the same. Fig. 3 is a perspective 
vlew of the supportlng frame in whlch the boiler rests. The portable range, 
A, Figs. 1 and 2, bas inclosed ends and back, and is provided Ivith the ordinary 
flre chamber, oveû, and water-back, with elrculating pipes, B, B', leading to 
the boiler. The supportlng frame, Fig. 3, consista of the uprlghts, C, 0', the 
upper ends of whlch are made semicircular in form to aecommodate the 
boiler, D. The said uprlghts, 0, 0', which may be of any sultable helght, are 
secured at thelr lowèr ends, a proper distancé apart, to the top of the range, 
and are also connécted to a' plate, E, whîcli extends across, and serves as a 
guard on the back of the range. The boiler, B, whlch rests in a horizontal 
position on the tiprlghts, 0, C, Is connécted to the water-back In the flre 
chamber, as above stated, and has its upper sprface covered wlth a warming 
shelf, F, the énds of whlch are made to prbjfect downward and fit over the 
boller, and are secured to the uprlghts. What I clalm, and désire to secure by 
letters patent, Is the comblnation of the portable range, A, upr^ights, C, O', 
plate, E, warming shelf, F. boller, D, and pipes, B, B', substantially as shown. 
and descrlbed." 
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Fig. 1 of the drawings, hère reproduced^ sufQciently exhibit» the 
«tructure in teuded to becovered by tbe patent: 




It appears from the spécification that the main object of the pat- 
entée was to dispense with brickwork, by constructing a cooking 
range with inclosed ends and back, like an ordinary cooking stove, to 
which, as he states, his invention is also applicable. In other words, 
the part of the structure marked "A," whether it be called a stove or 
a range, is simply a cooking apparatus, "with the ordinary flre cham- 
ber, oven, and water-back, with circulating pipes, B, B', leading to 
the boiler"; and if this and nothing more had been claimed, unques- 
tionably no patent could properly hâve issued. But it is contended 
that by associating and Connecting with the range, A, in the manner 
shown and described, the other éléments mentioned, Hayes exer- 
cised the inventive faculty, and created a patentable combination. 
I am unable to asseut to this. It is quite apparent that the only 
substantial question to which his attention was directed was that 
which is suggested at the outset of his spécification. In a portable 
cooking range (that is to say, a range without brickwork), where 
should the circulating boiler be placed? The ordinary circulating 
pipes, would, of course, be made to lead to it, wherever it might be; 
and, no doubt, the place selected for it was a désirable ohe, and the 
indicated uprights afforded an appropriate support for it in the hori- 
zontal position proposed. This arrangement may be conceded to be 
a convenient and attractive one, but I am constrained to hold that 
invention was not involved in making it. The range, the uprights, 
the boiler, and the circulating pipes were old, and had long been use(? 
to eflect the several objecta which they respectively accompliah wheii 
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arranged according to the patent. The patentée but altered tlie 
manner of their aggregation. He did not combine them. Further- 
more, in view of the state of the art as disclosed by the évidence, and 
especially by the Whiteley patent, I am persuaded that any skilled 
mechanic, conversant with that art, who had been told to place the 
boiler over the range, would hâve done substantially ail that Hayea 
did. If directed to place it against the wall of the room, he probably 
would hâve set it upon suitable brackets, and if required to place it 
above the floor, and removed from the wall, upon uprights; and, 
even if the same thing had never been done before, I cannot agrée 
that the créative faculty requisite to invention was exercised when, in 
order to support the boiler away from the wall, and over the range 
itself, the necessary uprights were placed upon the latter. The other 
parts designated as éléments of the supposed combination, are the 
"plate, E," and the "warming shelf, F." But thèse certainly do not 
aid the claim. They are quite distinct additions to the structure. 
They hâve each an entirely independent and separate purpose, and 
neither of them is combined with the other portions of the structure 
so as to contribute to the attainment of any unitary resuit Nothing 
was devised, either as to their construction or mode of attachment, 
which was not commonplace and obvions. I flnd it impossible to 
uphold this patent, and therefore the bill is dismissed, with costs. 



EMERSON CO. OF WEST VIRGINIA v. NIMOCKS. 
(Circuit Court, B. D. North CaroUna. June 25, 1898.) 

1. Actions bt Cobpokations— Pegof of Corporatb Existence— Waiveh. 

Ordinarily, the question as to the corporate existence of plalntiff should 
be raised by plea in abatement, and, if défendant fully answers, the ob- 
jection will be deemed waived. 

2. Same— Pleadino. 

An answer denying ail knowledge of the corporation plaintiff or Its créa- 
tion or corporate existence amounts to a mère gênerai déniai, and is In- 
Bufficient to raise an issue as to plaintifTs corporate existence. 
8, Equitt Procédure— Takikg of Tkstimont without Leave. 

Where an application for further extension of tlme to take testlmony 
Is refused, but the party, notwlthstanding, gives notice and takes the 
testimony, the opposite party refusing to attend, the testlmony bo taken la 
no part of the record, and must be disregarded. 
4. Expert Evidence— Mode of Takino. 

Expert évidence read from typewrltten sheets originally prepared by 
counsel alone, without any notes of the witness, and merely revlsed by 
the wltness on the morning of testifying, without making materlal changes, 
Is not entitled to great respect, even if the déposition la not suppressed. 
B. Patents— Validitt—Lombeb Drter. 

The Emerson patent. No. 535,982, for a lumber drler, Is vold for want 
of novelty and Invention. 

This was a suit in equity by the Emerson Company of West Vir- 
ginia against Eobert Mitcbell Mmocks for alleged infringement of a 
patent for a lumber drier. 

M. K, Walter, Stewart & Stewart, and Bâttle & Mordecai, for com- 
plainant. 
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F. N. Busbee, John W. Hinsdale, and Ernest WiMnson, for de- 
fendant. 

SIMONTON, Circuit Judge. Before entering upon the discussion 
of the merits of tliis case, two preliminary questions must be met and 
decided. 

1, The complainant sues as a corporation, and in its complaint sets 
out the fact of its corporate existence. The défendant, in his amend- 
ed answer, dénies ail knowledge, by information or otherwise, of the 
corporation, of its création or présent corporate existence of complain- 
ant. In taking the testimony in chief, no évidence was offered on this 
point by complainant's counsel, but when taking the testimony in 
rebuttal, omission having been discovered, the évidence was offered, 
and is in the record. Ordinarily, this objection, which goes to the 
person of the complainant, should hâve been taken by plea in abate- 
ment. 1 Daniell, Ch. Prac. (Perk. Ed.) 654. The défendant, having 
fully answered, may well be deemed to hâve waived this objection. 
Society for the Propagation of the Gospel v. Town of Paulet, 4 Pet. 
480; Pullman t. Upton, 96 U. S. 329. If, however, it be concluded 
that the answer seeks to avail itself of a défense which could hâve 
been taken by plea, it does not accomplish this resuit. At the most, 
the answer amounts to a gênerai déniai. That will not raise this 
issue. U. S. V. Insurance Companies, 22 Wall. lOO; Steamship Go. 
V. Kodgers, 21 S. C. 27; Association v. Read, 93 N. Y. 477. And 
above ail, inasmuch as the omission to introduce the évidence in chief 
was an inadvertence of counsel, this will be excused, especially as the 
formai testimony is introduced before the taking of évidence has 
closed, and no possible harm could hâve come to défendant. Hood v. 
Pimm, 4 Sim. 101 ; Beach, Eq. Prac. § 549. See, also, Rvan v. Martin. 
91 N. G. 404; Johnson v. Smith, 86 N. C. 498. 

Another point must be noticed. The time for taking rebuttal testi- 
mony in this case on the part of complainant had been extended to 
July 21, 1897. On 6th September, 1897, application was made by com- 
plainant to the circuit court (Judge Purnell presiding), for further 
extension. This was refused. The application was renewed on 
18th September following, and was again refused by Judge Purnell. 
Notwithstanding this refusai, the complainant went on and took the 
testimony of Jacob Ulman, which appears at large on the record. 
The counsel of défendant were notified of the intention to take thia 
testimony, and of the time and place. They did not attend. It is 
no part of the record, and will be disregarded. It does not stand on 
the same footing as testimony taken without previous leave of the 
court, as in Goon v. Abbott, 37 Ped. 98, and Wenham v. Switzer, 48 
Fed. 612. This testimony was taken despite the refusai of the court 
to allow it to be done. 

One other question has been made in this case, important as one 
of practice. Just before closing the examination in chief of com- 
plainant's expert, Prof. Harry Fielding Reid, he was asked the ques- 
tion: "Just state in conclusion what you understand to be the in- 
vention of Emerson, as expressed in patent in suit No. 535,982." Re- 
plying to this question, he read his answer from typewritten sheets. 
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To thin deféÉdaiit objeeted. UpOn crôiss-exaûliliation it kpj)eared 
that thèse typewritten sheets were prepared by counsel for compïain- 
ant in bis oflaee, not from any notes of the witness, and afterwarda 
submitted to the witneàs On the morning 6f thef examination, He 
revised them nntil they exactly représented bis opinion où the subject. 
The original mémorandum was produced, and the changes made by 
witness were shown. Thèse did not change the mémorandum in any 
material respect. Can this testimony be admitted? If an expert 
in a patent case had himself reduced to writing the resuit of his ex- 
amination of a patent, and had then read it, this may not be objection- 
able. So much dépends upon clear exposition of the thought and 
a careful use of words and sentences that previouâ considération and 
préparation -wOuld help the examination. But when the paper is 
prepared by counsel, who is cognizant of the strength and weaknesa 
of his case, and whose dominant idea must be a plausible présentation 
of its merits and concealment of its demerits, who also prépares the 
paper without the restraint of his oath, a very différent resuit follows. 
Ail men are prone to fall in with the current of thought in a clear and 
able présentation of a subject, and unconsciously to give their assent 
to that whîch is so well expressed. The course adopted hère is peril- 
ously near a leading question. According to Greenleaf on Evidence 
(section 438), a lord chancellor indignantly suppressed a déposition 
made up by counsel from notes of the witness himself. And the 
Weakness of ail évidence offered in the shape of afQdavit is that tlie 
testimony is by one given in the language of another. In the présent 
case "the évidence is that of an expert. It is an opinion. Its value 
is gaûged by the weight to be given to the opinion. Delivexed in thia 
way, it loses very much of the respect which otherwise would ha%e 
been given it. For this reason it is not stricken out. 

The bill in this case is filed by the Emerson Company of West 
Virginia, a corporation, against Robert Mitchell Mmocks. It sets 
up the ownership by the eomplainant of patents, dated 19th March, 
1895, numbered 535,981 and 535,982, tracing itS title thereto, and 
charges that the defendaht bas infringed the saine. In his answer. 
the défendant dénies the originality of the invention claimed by the 
eomplainant; averred thât it is controverted also by the Standard 
Dry-Kiln Company, which controversy is in litigation; that the de- 
fendant is using a kiln under contract with the Moore-Cain Dry-Kiln 
Companv, and that the patents used bv him were oHginally issued to 
La Fayette Moore, No. 524,598, 14th Âugust, 1894, and 554,134, Peb- 
ruary 4, 1896. Subsequently, by leave of court, he liled an amend- 
ed answer, in which, repeating the défenses in his original answer, 
he avérred that the alleged invention and improvements of the pat- 
ents claimed by eomplainant were eovered by a number of other pat- 
ents theretofore issued, setting them out in détail ; that the improve- 
niénts claimed by eomplainant were really made by La Fayette Mcote ; 
that" they had been in public use years'bèfore; and that there waa ir- 
regularity, prolixity, redùndanCy, and concealment in the descriptions 
aîid spécifications undor which the patents of eomplainant were ob- 
taïned. The cause being'at issue; a mass of testimony was taken, 
and it cornes up for-tt heârîiig on the raèrits. During the taking of 
the testimony, counsel for eomplainant gave notice that he would not 
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rely apon patent No. 535,981 at ail, and that lie would rely only opon 
daims 2, 3, 5, 6, and 9 of patent No. 535,982. 

The functions and advantages of this Emerson invention are thus 
described: 

"Thls Invention relates to an Improved form of drying klln, iesigned par- 
tlcularly for drying lumber, but useful In drying any other materlal by heated 
air; and the object of the invention is to construct a simple, durable, and 
inexpensive klln, which wlîl be effective In opération, economical In beat, and 
whereln sufficient DDOlsture (derived from the substance of materlal being 
dried) will be automatlcally retained during the Initial stages to ^eep the ex- 
posed surfaces of such substance or material from becoming too dry, and to 
malntain such surfaces in the best condition untll the internai moisture thereln 
has been extracted." 

The invention is illustrated by a drawing which appears J»elow, and 
ijg thus explained: 
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A represeûïs Inlets for eold air; B, B, air passage; C, bpenlng to radiators 
and drying chamber; D, radiators; E, E, B, B, Iron tracks for supportlng cars; 
F, F, trucks for supportlng materlal; G, G, materlal belng drled; H, H, H, 
parts of the structure actlng as deflectors for dlrectlng tbe current cf heated 
air horlzcntally through the materlal. I Is a perforated floor or walk way. 
J, J, are Cprers and walk -ways for dlrectlng air through radiators. K, K, are 
spacés bet^éen walls of building and the materlal belng drled. L, Ij, are 
recel vers or separators ont of Une of upward current, in which the heavler 
portions of saturated air settle. M, M, is space for the heated portions of air 
to become separated and draft upward. N Is the point where the heated air 
cushions and forms a return current. 0, O, Is the heavier portions of 
saturated air forralng Into an eddy, and separatlng. P, P, are ducts or siphons 
leading downward, carrying the moisture that bas been separated by gravita- 
tion, and dlscharging it into the atmosphère. Q, Q, are adjustable eoTers at 
outlets of siphons. E, E, are walls of building paclied with nonconducting 
materlal. S, S, are Inner walls of building. T, T, are ducts or siphons leadlng 
downward from drying room into eold air chamber at U. V, V, is a floor 
above air passage. W, W, are walls to ducts or siphons. X, X, is distributing 
chamber beneath radiators. Y, Y, are landings at eaeh side of kiln building, 
and connected to frame of klln structure, and flrmly braces It. z, z, Is earth. 
a, a, is dry heated air, denoted by arrows. b, b, is partlally saturated air; 
e, c, heated air that has not become f uUy saturated, and belng retained In klln. 
The claims alleged to be Infrlnged are as foUows: 

(2) A drying klln havlng a drying chamber resting on a sultablé base, and 
descending air passages havlng their upper parts open to receive the moist air 
from the said drying chamber, and provided wlth exits to the external at- 
mosphère, said exits belng located between the upper openlngs and the said 
base. I 

(3) A drying klln havlng) In comblnatlon, a "drying chamber," means for 
supplying beat thereto, a false; floor below the heater, a fresh air supply 
passage, B, below, the false floor communicating with tbe heating chamber, 
and a descending outlet passage for the delivery of moist air from the drying 
chamber to the passage, B, substantlally as and for the purpose described. 

(5) A drying kiln havlng in comblnatlon a drying chamber, descending air 
outlet passages, havlng thelr upper ends open to receive moist air from the 
said chamber, and provided wlth exits to the external atmosphère, and a lower 
down passage or chamber communicating wlth the said drying chamber, and 
with the base below said chamber, substautially as described. 

(6) A drying klln having in comblnatlon a drying chamber eontaining double 
tracks, so arranged as to provide vertical air circulating passages between 
the loaded cars upon the tracks In th^ drying chamber, means in the drying 
chamber for supplying beat, communications from the drying chamber extend- 
Ing down and below the means of supplying beat, and thence openlng again 
into the dryln;^ chamber, and descending air outlet passages havlng their upper 
parts open to recelVe moist air from the drying chamber, andl provided wlth 
exits to thè external atmosphère, substantlally as shown and described. 

(9) A floor, V, V, with openlng, C, to the air chamber, X, X, with the earth, 
z, z, beneath the said floor, forming'an air passage for eold air, having inlets, 
A, the duct, T, for conductlng the partlally saturated air from the drying 
chamber to the said passage at U, U, substantlally as described. 

The first question is whetlier this be an invention over prior art. 
It seems to be admitted, as stated by Little, one of the complainant's 
witnesses, that there are upward' of 1,300 patents for the drying of 
lumber and articles of similar nature. The purpose of each of thèse 
is to secure ;the circulation of bot air through the materlal to be 
dried (see Edwards' patent, No. 134,529; Perins, 220,225; Wood, 
345,911; Cole, 340,660); and the effort is to make such circulation 
as nearly automatic and continuons as possible. Many of thèse pat- 
ents resemble the patent in question in very many important par- 
ticulars. Hot air is applied below a chamber in which is placed the 



EMEKSON CO. V. NIMOCKS. 285 

material to be dried. It passes through this material absorbing the 
moisture in its passage, and ascends to the tOp of the kiln. Some of 
the patents provide for the escape of the heated air charged with 
moisture through a chimney or other opening in the roof. This 
causes as well a waste of the drying heat as the too rapid drying 
of the outer part of the material. Others hâve no aperture at ail 
except the accidentai openings or craneries in the structure. In 
thèse the heated air is kept within the building, and a circulation of 
the air is created, and the moisture is absorbed from the material to 
be dried. This is a slower process, and expérience has shown that 
the resuit is imperfect. The material is not dried through, or it is 
dried too suddenly, and cracks. The device of the complainant vs^as 
intended to remedy the defects in each of thèse plans. As is ex- 
pressed in argument, to devise "a structure at once simple and sta- 
tionary, — that is, having no moving parts, — inexpensive and effective, 
to dry the lumber by heating it and retaining the evaporated air so 
as to keep the lumber submerged in a moist atmosphère, and then, 
at the proper moment, to automatically discharge the moisture, and 
thoroughly dry the lumber, and to do ail this quickly and with an 
economy of heat." Others had conceived the sama idea, and had 
sought to obtain the same resuit. Van Osdel, 363,704; Morton & 
Andrews, 426,463 ; Moore, 524,598. The patent in question endeavors 
to accomplish this object by means of deflectors, base floor, tracks, 
trucks, and cold-air inlets. Ail thèse appear and are shown in prior 
patents in évidence. Leary's, No. 514,832; Rogers, 497,687; Moore, 
524,598; Myers, 295,667. The novelty claimed by complainant is in 
providing overhanging separators or receivers, L, L, and the com- 
bination, arrangement, and location of the ducts, P, P, and, T, T. 
The whole theory of complainant's patent is that the heated air 
passing through the material to be dried, and absorbing the moisture 
in its passage, becomes heavier by reason of the moisture, and, as 
it is driven above the material, it descends by reason of its gravity 
in the duct, K, down through T, where it meets the outer atmosphère 
coming in at U, and its moisture is condensed. It then passes up 
again into the heating apparatus, through the material to be dried, 
and repeats the same opération. When the moisture has ail been 
taken from the material, and so the air is lighter, the passage down 
K and T ceases, and the heated air goes out through P, to Q, into 
the outer air. In this opération, L, L, acts as a receiver or separat- 
ing chamber. This theory that air, in absorbing moisture, becomes 
heavier, and, by force of gravity, will descend, is not sustained either 
in actual observation or in science. Kimbal, Prop. Cas. p. 89. Be 
this as it may. With regard to L, L, the experts for complainant and 
défendant concur in the opinion that they are unnecessary, and do 
not perform the function assigned to them. T, T, shows ducts which 
appear and hâve the same uses in Servoss' patent. No. 469,067. We 
are thus left to the position and arrangement of the ducts, P, P. 
The évidence shows that thèse ducts act simply as chimneys dis- 
charging the overheated air into the outer atmosphère. They thus 
perform the same function as the chimney in the roof of the earlier 
patents. The location at the side of thèse outlets checks the flow 
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of beated air and aqueous vapor., Butthe same resuit çould take 
placé with chimneys in thç rpof by the use of dampers. From thia 
point of view there is no novelty in this patent. The complaiuant 
reïiçs largely upon the function performed bj thèse ducts, P, P, and 
their outlet, Q, Q; and it charge? that the défendant has infringed 
his patent, because he has, under his patent of 1896, taken out as an 
improvement of his patent of 1894, No. 554,134, and has made open- 
ings in'his structure, which it is charged perform the same function 
as P, P, with the outlets, Q, ,Q» But the prépondérance of the évi- 
dence shows that while in the Emerson structure the air passes out 
of thèse openings, and none or searcely any cornes in, in thedefend- 
ant's structure the onter atmosphère continuously cornes into the kiln 
through his opening. Thus, it is demonstrated that P, P, with its 
outlet, performs the part of chimneys, while the opening of the de- 
fendant admit the outer air, instead of discharging air from the kiln. 
The length of this opinion forbids any further extended discussion of 
the case. The spécifications accompanying the patent are confused, 
abound in the use of terms and in théories which evidently were not 
clearly understood by the draftsman. And in this they are calcu- 
lated to mislead the public, both as to the character and the extent 
of the claim. kerrill v. Yeomans, 94 U. S. 568. There is no évi- 
dence of a convincing character of the utility of the invention ; and, 
examining the exhibits in the case offered by complainant, it does 
not appear that any kilns hâve been manufactured in accordance 
with the patent. One exhibit offered by défendant (défendant'» 
Exhibit No. 1), and shown to be an exact représentation of the pat- 
ent of complainant, is dissimilar in important détails from the ex- 
hibits of complainant itself. The bill is dismissed. 



WILSON et al. v. CONSOLIDATED STORE-SERVICE CO. 

(Circuit Court of Appeals, First Circuit. June 14, 1898.) 

No. 237. 

1. Patbnts— PsaiiiMiNABY Injtjnctioks. 

Sômetimés a preliminary Injunetion may Issue în a suit on a patent when 
the valldlty of the patent le clear, though It has not been sustalned by a 
prlor adjudication or public acqulescence. 

2. Same— PiaiOB Adjudications— iNTEKyKRBNCB Procebdings. 

A décision in Interférence ' proceedlngs cannot be invoked, as agalnst 
strangers to It, as a ground for the Issuance of a preliminary InJunctlon, 
i. Same— PiiiOR Judombnts and Acquiescbncb. 

With référence to a prior judgment or geperal acqulescence, there must 
be the same freedom from doubt, In behalf of a party applylng for a tem- 
porary Injunetion, as If the question were one Of valldlty alone. And a 
judgment rendered In a cause which, by reason of an adjustment among 
the parties, became practlcally a mère case before It was judlclally passed 
upon, is not sufflclent ground for grantlng sucb an Injunetion. 
4 Same— Cash Carriers. 

An order grantlng a preliminary Injunetion agalnst Infringement of the 
Osgood patents. Nos. 357,851 and 293,152, for a cash carrier, or store- 
sèrvlce apparatUs, reversed on appeal becauSe the valldlty of the patent 
Is doubtfTjl, and because there was no clear adjudication sustaining the 
patent after bona flde contest, and no sufflclent proof of public acqulescence. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Consolidated Store-Service Com- 
pany against Jolm W. Wilson and others for alleged infringement 
of letters patent No. 357,851, issued February 15, 1887, to Edwin P. 
Osgood, and No. 293,192, issued February 5, 1884, to Byron A. Os- 
good and Edwin P. Osgood, which patents are for cash carriers, 
or store-service apparatus. In the circuit court a preliminary in- 
junction was granted (83 Fed. 201), and the défendants hâve appealed. 

Charles E. Mitchell and Elihu G. Loomis, for appelants. 
Frederick P. Fish and Guy Cunningham, for appeliee. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is an appeal from an order grant- 
ing an ad intérim injunction in a patent suit. Apparently, the 
hearing on the application for the injunction occurred only a short 
time before the complainant below might hâve brought the case to 
an issue on bill, answer, and proofs. Meanwhile a voluminous rec- 
ord was made up on the application, which apparently had in view 
a détermination as on the fuU merits of the cause. Thèse matters 
were not brought to the attention of the court below, and we would 
not be justifled in commenting on this particular record in thèse 
respects. We refer to them only because we do not wish to leave 
any presumption that we impliedly approve that parties should pro- 
ceed with a voluminous hearing on a mère motion for an ad intérim 
injunction at a time when a final hearing may be accomplished 
almost as speedily. Under the circumstances, there are some grounds 
for presuming that both parties intended to waive ail objections as 
to the issues to be determined on the motion. At the hearing be- 
fore us, however, the appellants took the usual spécial objections 
against the issue of temporary injunctions. Consequently we are 
not justifled in assuming that the parties intended any waiver. 

Coming to the rules applicable under thèse circumstances, it can- 
not be denied that a preliminary injunction may properly issue in a 
patent suit, where the validity of the patent is clear, although it 
bas not been sustained by a prior adjudication or public acquies- 
cence. Of course, there must in every instance be an équitable 
necessity for relief by injunction; but we are not required to con- 
sider this necessity, because the case at bar clearly falls within the 
rule stated by this court in Davis Electric Works v. Edison Electric 
Light Co., 8 C. C. A. 615, 621, 60 Fed. 276, 282, that: 

"The fundamental basls of jurisdiction In equity In relation to patent rlghts 
and trade-marks is the necessity of protecting establlshed enterprises from 
the gr^at uncertainty caused by Infringements, and by the dlfflculty of meas- 
urlng the direct and Indirect losses If Infringements èontlnue." 

When the effect of a temporary injunction is merely to maintain 
matters, statu quo until a final hearing, one may well be granted, 
not^itistanding the rights of the complainant are doubtful, and 
Bometîqies even "when very doubtful. ; But in patent suits such an 
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injunction does not ordinarily hâve that efEect. On the other hand, 
the respondent, while under the injunction, is ordinarily a constant 
loser, and never regains his losses uniess the complainant has given 
a bond. Therefore in this class of cases the courts usually hold 
that uniess the patent is supported by public acquiescence or prior 
adjudication, or some other peculiar condition, the complainant's 
rights must be free from doubt, to entitle him to a preliminary in- 
junction. It is suflBicient for this to refer to Eob. Pat. § 1173 et seq., 
and North v. Kershaw (1857) 4 Blatehf. 70, Fed. Cas. No. 10,311, and 
to the expressions of the circuit court of appeals for the Seventh cir- 
cuit, in Standard Elevator Co. v. Crâne Elêvator Co., 6 C. G. A. 100, 
66 Fed. 718, 719, reafflrmed by the same court in Williams v. Manu- 
facturing Co., 23 C. C. A. 171, 77 Fed. 285, 286. 

The case at bar is not an exceptional one in other particulars, so 
that the questions are as follows: Is the validity of the patent 
clear? or has there been a prior adjudication? or has there been 
sufiBcient acquiescence? 

The validity of the claim in Issue in each of the two patents in 
suit is far from clear. It is sufficient to say that we are ail of the 
opinion that the validity of each claim is very doubtful, although 
we do not deem it necessary at this stage of the proceedings to 
elaborate the matter. Indeed, we regard it prudent not to do so, 
in view of the fact that the case may again come before ua on final 
hearing. 

The complainant below relies on the resuit of certain interférence 
proceedings in the patent office as constituting a prior adjudica- 
tion; but the défendants below were not parties to that proceed- 
ing, and the authorities cited by the complainant are limited to 
privies. The issues on an interférence proceeding are narrow, when 
compared with'the broad question of the validity of a patent, and 
the method of procédure in the patent office is so unlike that of 
judicial tribunals that a use made of the latter furnishes no précè- 
dent for a use to be made of the former. Walk. Pat. {3d Ed.) § 674, 
States that an interférence proceeding cannot be invoked against 
strangers on the question of a preliminary injunction; and Judge 
Lacombe, who carefully reviewed the décisions in regard to this 
matter, in Dickerson v. Machine Co., 35 Fed. 143, 147, came to the 
just conclusion that the only adjudication which can support such 
an injunction, is a judicial one. This leaves to be considered, on 
this point, the prior suit of Store-Service Co. v. Whipple, 75 Fed. 27, 
in which an interlocutory decree was rendered sustaining the claima 
now in suit The rule as to prior litigation was stated by the cir- 
cuit court of appeals, in the Seventh circuit, in Electric Mfg. Co- 
V. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834, 836, and, 
as there stated, was approved by this court in Bresnahan v. Leveler 
Co., 19 C. C. A. 237, 72 Fed. 920, 921. It requires «a bona fide and 
strenuous contest," resulting in favor of the validity of the patent. 
With référence to a prior judgment or général acquiescence, it is 
clear, on principle, that there must be the same freedom from doubt, 
in behalf of a party applying for a temporary injunction, as if the 
question was one of validity alone. A court would be no more jus- 
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tified in granting such an injunction on a doubtful case ot a prier 
judgment than it would on a doubtful case of validity. Neither 
can a doubtful case of a prior judgment be a^sted by a doubtful 
case of acquiescence, and vice versa. It is plain, on principle, that 
the complainant's right must be clear, either as to the validity of 
the patent, or on the question of a prior judgment, or on the ques- 
tion of acquiescence, although, of course, judgments rendered by 
consent may be admissible on the proposition of acquiescence, even 
when not so on that which we are now considering. The position 
with référence to the decree against Whipple is as follows: Whipple 
was the agent of a corporation known as the Puller Company, and 
was sued by the complainant below because, as agent of the Fuller 
Company, he had leased or constructed cash-carrier Systems, to or 
for varions users, alleged to infringe the patents in suit. The suit 
against him was begun on June 20, 1894, and the défense was as- 
sumed by the Fuller Company. At that time the complainant be- 
low had made an adjustment with a corporation, known as the Lam- 
son Company, of certain controversies in regard to the patents in 
issue hère. This adjustment was of such a character that, although 
its terms are somewhat confusing, yet its efEect gave that corpora- 
tion ail the same practical advantages with référence to ail parties 
with whom it had dealt, or might afterwards deal, as though it had 
become a co-owner of the patents. Afterwards, on August 15, 1895, 
the Lamson Company, having then this broad contract with the 
complainant below, purchased from the Fuller Company its business, 
and stipulated with it that the Lamson Company would obtain from 
the complainant below licenses under the patents in suit, and waiv- 
ers of ail claims for damages, covering ail the customers of the Fuller 
Company, not exceeding 2,000 stations, and that, so far as it did 
not accomplish this, it would assume the défense of the suits of the 
complainant below against the Fuller Company, its agents and cus- 
tomers. Thereupon the counsel who had been employed by the Fuller 
Company in the Whipple suit was superseded in that suit by the 
counsel of the Lamson Company. Whipple was not a customer, 
but an agent; and it is possible that a full investigation of ail the 
facts, and a careful construction of the two contracta referred to 
(that is, the contract between the complainant below and the Lam- 
son Company and that between the Lamson Company and the Fuller 
Company), might leave some remuant for a proceeding against him 
by the injunction which the interlocutory decree directed to issue 
against him. But the Lamson Company had no interest in prevent- 
ing the issue of an injunction against Whipple, as, under its con- 
tract with the complainant below, it could at once license Whipple 
as its own customer, and thus practically annul the injunction. It 
is true, the interlocutory decree which was entered in the suit against 
Whipple may be assumed to hâve provided for an assessment of 
damages and profits; but there is no évidence that this was ever 
donc, or that, under the contracts between the parties which we 
hâve referred to, it could hâve resulted in anything substantial. 
On the other hand, as, under its adjustment with the complainant 
below, the Lamson Company was practically enjoying the adran- 
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tag€8 of a co-ownership'of tbe patents in suit, it was apparently for 
îtB interestto hâve the 'patents suétained, even if, as a conséquence 
tîl«?éof ; it miglit be eonipélled toi pay eome damages pursuant to 
its conwact with thel'uHer Company. On the whole, the best con- 
èlusion which eau be f oriaèd, on the record as presented to us, is that 
the ëuit against Whipple^ before it was flnally passed on judicially, 
became a Inoot case. Apparent! v. the question of im.tentability, 
which, rather than that of mère anticipation, is the important one, 
was not presented in that suit; and it is plain that under the rule 
which we bave cited, as to the requisites of a prior adjudication as 
the basis of a temporary injunction, the decree therein is not sufft- 
ciènt on the questions now on appeal. The complainant maintains 
that it prosecuted the case against Whipple vigorously, and that 
it ought not to be made to euffer for any matter which was omitted 
by the Lamson Company in defending it. This is not at ail rele- 
vant, because the question is not whether it can be made to suffer 
in conséquence of that suit, but what it shall gain by virtue of it. 

General acquiescence in the patents in suit is set up in the bill, 
but it has not been pressed on ufi. The law as to this is succinctly 
stated in Sargent v. Seagrave, 2 Curt. 553, 558, Fed. Cas. No. 12,365. 
While acquiescence, even of a qualifled or doubtful nature, may 
give aid to a patent on a final hearing, yet, as already said, when 
relied on to support a temporary injunction it must be clear in its 
character and extent. There is nothing in this record answering 
this requirement. The bill glves the resuit of the litigation with 
the Lamson Company, as shown by the adjustment to which we 
hâve already referred; and, if that corporation had been the only 
infringer, the claim of acquiescence would be established. But the 
bill States that there were many other infringers, against some of 
whom suits are still pending. Also, the record leads to the infer- 
ence that the patents bave been in constant litigation, although it is 
alleged that, so far as the litigation has been determined, it has 
resulted in favor of the patents. This undoubtedly refers to va- 
rions adjustments of suits, because no décision of any court is pro- 
duced, except that in the Whipple Case. 

The resuit is that whether we look at the question of validity, 
or at that of a prior adjudication, or at that of alleged public ac- 
quiescence, the position is tôo doubtful to justify a temporary injunc- 
tion in a patent suit. Thé order appealed from is reversed, and 
the costs of appeal are awarded to the appellants. 



THE li. B. X. 

(District Court, W. D. klssouri. March 1, 1808.) 

1. FBDBRAI. COtTBTS— TBRRIT0RIAI.ïJlfRI8DICTI0N— AdmIUALTT Sun». 

An ac(mlralty suit In personam la a "suit," In the meanlng of the act of 
February 28,1887, | 4, provldlng that "ail suits" to be brought la the féd- 
éral courts m Missouri, not of a local nature, shall be brought In the di- 
vision baVlng Jurlsdlctlon • ôveir the county where the défendants réside. 
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i. Ajjmiealtt Pkochbdings— Suits in Pebsonam and in Rem. 

When the cause as Instituted Is one in rem, and the process Issued directs 
the seizure of the res only, tlie fact that the marshal treats the cause as 
a Personal action, and serves the owner with process In the usual fonn, 
does not make the suit one in personàm. 

8. Same. 

The act of February 28, 1887, dividing the Western district of Missouri 
into four divisions, and establisUing district and circuit courts in each 
division, créâtes a distinct district, and distinct courts, having ail the es- 
sential features of a district and a district court as originally created; 
and such courts are Hmited in their jurisdietion over proeeedings in rem 
in admiralty to cases in which the res Is sltuated withln their territorial 
limits. 

This was a libel in admiralty by the.Weber Gas & Gasoline Engine 
Company against the steamboat L. E. X. Tlie cause was heard on 
motion by the claimant to dismiss the libel for want of jurisdietion- 

Wash. Adams and Chas. B. Adams, for libelant. 
S. D. Chamberlin, for claimant. 

ADAMS, District Judge. This is a proceeding in admiralty insti- 
tuted in this court by libelant against the steamboat L. B. X. The 
prayer of the libel is for the arrest of the vessel, and a monition to 
any and ail persons claiming any intérest in her, to the end that 
libelant may be awarded the amount alleged to be due it for work 
done and material furnished in her repair. Upon flling of the 
libel a warrant of arrest was duly issued, commanding the marshal 
of this district to arrest the vessel, and cause public notice of such 
arrest to be given by publication in the Kansas City Mail, admonish- 
ing and summoning ail claimants to the vessel to appear in this court 
on the 4:th Monday (the 25th day) of April, and interpose their claims, 
if any they had. The marshal, acting under this warrant, made a 
seizure of the vessel at her home port, at Jefferson City, Mo.; the 
same being in the Central division of this district. It appears from the 
return of the marshal that he also delivered a copy of the warrant of 
arrest and of the libel to Henry Strutman, who is alleged in the libel 
and in the warrant to be the owner and master of the vessel. Strut- 
man, as such owner, now cornes and files a motion in this court to 
dismiss the libel for the following alleged reasons: (1) Because at 
the time of its flling and service upon him he resided at Jefferson City, 
in the county of Cole, in the Central division of this district; and (2) 
because the vessel at the time of its arrest was at its home port, Jef- 
ferson City, and not in any county over which this court, in the West- 
ern division of the district, has jurisdietion. Counsel hâve argued 
this motion as if the suit were a proceeding in personàm. While I 
do not think they are correct, yet, with a view of answering their 
argument, and at the same time disclosing historically the législation 
which bears on the subject for its appropriate use in disposing of the 
motion, I hâve concluded to first treat this suit as a proceeding in 
personàm. 

The question raised by the présent motion is whether the division 
of the Western district of Missouri into four subdivisions by the act 
of congress approved February 28, 1887 (24 Stat. 424), has any effect 
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on the jarisdiction in aâmiralty and maritime causes as it existed 
before such subdivision was made. Section 9 of the judiciary act of 
September 24, 1789 (1 Stat. 73), provides "that the district courts 
shall hâve original cognizance of ail civil causes of admiralty and 
maritime jurisdiction, including seizures," etc., within their respec- 
tive districts, as well as upon the high seas. By the act of March 16, 
1822 (3 Stat. 653), the state of Missouri was made a judicial district, 
to be known as the "Missouri District," and a district court was estab- 
lished therein. By the act of March 3, 1857 (11 Stat. 197), the Mis- 
souri district was divided into two judicial districts, to be known re- 
spectively as the "Eastern and Western Districts" ; an additional court 
was creâted, and the jurisdiction over the state divided between the 
two courts. By the act of January 21, 1879 (20 Stat. 263), the Western 
district was divided into two divisions, to be known as the "Eastern 
and Western Divisions of the Western District of Missouri," and juris- 
diction over the former Western district was divided between two 
courts, — one for each division, as specified by the act. Section 3 of 
the act provides, in substance, that ail civil suits thereafter to be 
brought in either of said courts shall be brought in the court having 
jurisdiction over the division in which the défendant résides. By the 
act of February 28, 1887, supra, the Western district of Missouri is di- 
vided into four divisions, to be known respectively as the "St. Joseph, 
the Western, the Central, and the Southern Divisions." Section 2 
spécifies thé différent counties which shall constitute thèse several di- 
visions» Section 3 in direct terms establishes a district and circuit 
court in each of the several divisions (except the Southern division, in 
which the district was by that act alone created), and provides for the 
holding of two separate terms of the district court in each and every 
year in each of said divisions, and reqnires the judge of the Western 
district of Missouri to hold thèse several courts. Section 4 providea 
asfollows: 

"That hereafter ail sults to be brought In the courts of the United States 
In Missouri, not of a local nature, shall be brought In the division having ju- 
risdiction over the county where the défendants, or either of them, réside, 
but if there be more than one défendant, and a part of them réside In différ- 
ent divisions or districts of said state, the plaintiff may sue In either division, 
or either district where one of such défendants résides, and send dupllcate 
writs to the other division or district directed to the marshal of said district." 

Section 5, among other things, provides: 

"That proçess Issuing ont of the courts of either division of said district 
shall be directed to the marshal of the district in which the division is located, 
and may be executed by hlm or his deputies upon the party or parties agalnst 
whom Issued wherever found wlthln his district." 

Comparing the language of the act oif March 16, 1822, supra, creat- 
ing the Missouri district, and the court therefor, with the act of Feb- 
ruary 28, 1887, supra, dividing the Western district into four divi- 
sions, and establishing district courts for each division, and deflning 
their respective territorial jurisdictions, it appears that greater par- 
ticularity is employed in the latter act than in the former. Lan- 
guage is there employed clearly creating separate jurisdictions, and a 
court for each such jurisdiction, and in terms conflning the jurisdic- 
tion of each court, so far as personal actions are concerned, to causes 
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in which the défendant résides within the division where the action 
îs brought. In other words, each of thèse divisions, and the courts 
created therein, hâve ail the essential features of a district and a 
district court as originally created. Taking counsel at their word, 
and treating this suit as a proceeding in personam against the mas- 
ter or owner of the vessel, as if libelant were proceeding by simple 
monition, under rule 2 of the admiralty rules, there would, in my 
opinion, be no jurisdiction over such owner or master. He did not 
réside within the Western division of the Western district of Mis- 
souri, over which this court has jurisdiction. This cause certainly 
cornes within the comprehensive and gênerai term "suit," and accord- 
ing to the requirement of section 4 of the act of February 28, 1887, 
"ail suits" must be brought in the division having jurisdiction over 
the county where the défendants, or either of them, réside. Différ- 
ent provisions, however, are made in the event the owner may hâve 
property or crédits within a given district, and résides elsewhere. 
In such case the libelant, under rule 2 of the admiralty rules, might 
hâve secured an order for the attachment of the property, or for the 
garnishment of debtors to the owner. In re Louisville Underwriters, 
134 U. S. 488, 10 Sup. Ct. 587; Cushing v. Laird, 107 U. S. 69, 2 
Sup. Ct. 196; Ex parte Devoe Mfg. Co., 108 U. S. 401, 2 Sup. Ct. 
894. This process for the attachment of property and garnishment 
of crédits seems to be treated by the authorities as in lieu of personal 
service in cases where the owner or master cannot be served with pro- 
cess, but may hâve property or crédits within the jurisdiction of the 
court. Manro v. Almeida, 10 Wheat. 474. The remédies above re- 
ferred to are applicable to cases in personam only. Whatever may 
hâve been the distinction drawn in some of the cases referred to by 
proctops of libelant, founded upon the rule that a proceeding in ad- 
miralty is not a "civil cause," within the meaning of section 9 of the 
judiciary act of 1789, it is believed that such distinction cannot now 
be made in a proceeding brought since the passage of the act of Feb- 
ruary 28, 1887, supra, which provides, as already seen, in terms, that 
"ail suits" (not civil causes only, but ail causes of action whatsoever) 
which parties may désire to institute in any of the courts of the 
United States (including, of course, the district court in any branches 
of its jurisdiction) shall be brought in the division having jurisdiction 
over the county where the défendants, or one of them, réside. If, 
therefore, this were a proceeding in personam, as argued by counsel, 
against the owner or master of the vessel, it could not hâve properly 
been instituted in this court, but should hâve been instituted in the 
district court for the Central division of this district, which has sole 
jurisdiction over Cole county, in which the pwner and master résides. 
I do not understand that the foregoing conclusion is at variance 
with the doctrine of the case In re Louisville Underwriters, supra, 
relied upon by proctors of libelant. That case simply décides that 
when. a foreign insurance company has, in compliance with the law of 
Louisiana, appointed an agent at New Orléans, on whom légal process 
might be served, and when a monition issuing out of the district court 
for the Eastern district of Louisiana in a suit in personam, in ad- 
miralty, was there served upon such agent, it was effective to bring 
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into that jurisdiction, Inla personal action, fixe insurance company, 
incoFporated in Kentucky, It is also authority for the proposition 
that a suitor in admiralty is not compelled to resort to lie home of 
the défendant when its goods or crédits can be attached in other ju- 
risdictions. The case of The Willamette, 18 C. O. A. 366, 70 Ped. 
874, is authority only for the proposition that when a suit in ad- 
miralty was commenced in the Western division of the state of 
Washington, and the owner of the ship lived in the Northern division, 
and the ship -was seized iû the Northern division, the owner, as claim- 
ant, may waive the objection to the jurisdiction, if any there was. 
In considering the applicability of that case, it should be observed 
that the act of congress creating the judicial district of Washington 
divides it ihto four divisions, "for the purpose of holding terms of the 
district court." 26 Stat. 45. If, therefore, the case was otherwise 
applicable to the question now under considération its facts might 
distinguish it from this case. 

So it appears that the cases relied upon by the proctors for libelaat 
do not affect the conclusion already reached in this case. If, there- 
fore, this suit could be construed as a suit in personam, inasmuch as 
the jurisdiction of this court is assailed at the outset, and no waiver 
thereof madé, the motion to dismiss for want of jurisdiction would 
necessarily be sustained. But in my opinion this is not a suit in 
personam. It is true, the marshal makes retum on the warrant of 
arrest that he executed it by delivering a copy of the writ and the 
libel to Henry Strutman, the owner and master of the vessel. This 
action of the marshal in treating Strutman as a défendant personally 
interested in the case cannot change the character of the suit itself. 
The duty of the marshal, under rule 2 of the admiralty rules, was to 
arrest the vessel, her engines, machinery, etc., and take the same into 
his custody for safe-keeping, and to cause public notice thereof, and 
of the time assigned for the return of process and the hearing of 
the suit, to be given by publication in a newspaper as required by the 
warrant of arrest. The fact, therefore, that the marshal treated this 
as a Personal action, and served the owner with process in the usual 
form of such actions, is insigniflcant. The cause, as instituted, was 
ïtniè in rem. The process issued pursuant to the prayer of the libel 
was to seize the res only. It already appears that the home port 
of the vessel was at Jeflerson City, within the territorial jurisdiction 
of the district court for the Central division of the Western district, 
and that the vessel was not at the time of the institution of the suit, 
or at the time of the issuance of the process, within the territorial 
jurisdiction of this court. The marshal, it appears, seized the boat 
at Jefferson Cil^, and nOw has her in his custody at that place. The 
question now remaining for solution is whether, under the facts so 
disclosed, this court has jurisdiction of this cause, as a suit in rem, 
and may proceed therevpith to a final détermination. On this ques- 
tion, also, there is no waiver of the jurisdiction by any persons, claim- 
ants to the vessiel, or other-Rfise. On the contrary, the owner of the 
vessel now appears, under this view of the case, as à claimant chal- 
lengihg the jurisdiction of the court over this vessel. The chronolog- 
ical considetation already had of the législation cteating the courts 
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—First, of the Western district of Missouri; second, of the Eastern 
and Western divisions of the Western district of Missouri; and, 
tliird, of the St. Joseph, Western, Central, and Southern divisions 
of the Western district of Missouri, and defining their territorial 
jurisdietions — is convincing to my mind tHat the several divisions, 
and certainly those created by the act oî February 28, 1887, supra, 
were intended by congress to be jurisdictional subdivisions, and that 
the courts established in them are limited in their jurisdiction over 
real actions and proceedings in rem to cases where the real estate 
or the res proceeded against is situated within its territorial limits. 
As already seen, the act of February 28, 1887, net only divides the 
Western district into four divisions, but establishes a district and 
circuit court in each of the several divisions, and particularly conféra 
jurisdiction upon such courts, and limits the same to the counties 
composing the division. The language of the act of March 16, 1822, 
supra, creating a judicial district ont of the state of Missouri, and 
establishing a district court therein, is not so clearly expressive of the 
législative iutent to confine its jurisdiction to the limits of the state 
as is the more spécifie language of the act of February 28, 1887, to 
confine the jurisdiction of the district court for the Western division 
of the Western district of Missouri to the confines of the several 
counties composing that division. It is manifest that congress never 
intended thèse subdivisions of a district as mère convenient ar- 
rangements for holding the courts of the district. This appears 
from the spécifie and accurate language eraployed, which is entirely 
inconsistent with such intent, and aiso from the language employed 
in other acts creating courts for mère convenience. See specially 
the act of February 24, 1879 (20 Stat. 418), as construed in Logan v. 
U. S., 144 U. S. 263-297, 12 Sup. Gt. 617. It is true, the act of Feb- 
ruary 28, 1887, supra, makes no spécifie provision for jurisdiction over 
real actions, or proceedings strictly in rem; but considering the 
familiar satutory rule respecting real actions in state courts, re- 
quiring them to be brought in the court of the county where the land 
is situated; considering also the strict limitations imposed by the 
act in question, as already observed, with respect to personal actions, 
and considering especially the manifest purpose of congress to create 
separate territorial jurisdietions for each court in the several divisions 
of this district, — I cannot doubt that congress intended that ail pro- 
ceedings in rem, involving a seizure of the res, as well as ail real ac- 
tions of every kind, should be brought in the court of that division 
having jurisdiction over the territory where the real estate or res 
might be. Rule 23 of the admiralty rules requires that, if the libel 
be in rem, the libel shall state that the property or res is within the 
district. Thèse rules were revised and corrected by the suprême 
court of the United States, under an act of congress conferring the 
power, at its December term, 1870. At that time divisions of districts, 
as they now exist in some of our states, were unknown; and in the 
light of législation already referred to creating thèse divisions, with 
separate courts, and jurisdiction limited to certain prescribed territo- 
ry, it is my opinion that the divisions thus made constitute districts, 
within the true meaning of this rule, and require ail suits in admiralty. 
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in rem, to be brought in the division of tlie district in wMcli the res 
is loeated. The procédure in admiralty bas been, from very ancient 
times, detennined by considérations of the demands of trade, and 
the necessities of thoseinterested in promoting it; and courts hâve 
been vested with jurisdiction so as to promote safety and convenience 
of commerce, and a speedy décision of controversies when delay might 
often be ruin. Practice and procédure hâve been adopted in har- 
mony with this gênerai policy, and therefore the suprême court says, 
in Re Louisville TJnderwriters, supra: 

"To compel suitors In admiralty, ■when the shlp Is abroad, and cannot be 
reached by a Ubel In rem, to resort to the home of the défendant, and to pre- 
vent them from suing hlm In any district In whlch he mlght be served with a 
summons, or his goods or crédits attached, would not only often put them 
to great delay, Inconvenlence, and expense, but would In many cases amount 
to a déniai of justice." 

This gênerai policy is not violated by the conclusion reached in 
this case. No practical difïiculty can be experienced in cases like this, 
arising in a locality where courts are so numerous and accessible, 
in resorting to the court with jurisdiction over the territory of the 
home port of the vessel, or where she can be found. I am aware 
that section 5 of the act of February 28, 1887, supra, provides that 
process may be executed by the marshal upon the party or parties 
against whom issued, wherever found within the district itself. This, 
however, cannot be held to enlarge the jurisdiction of the court as 
speciflcally conferred. It means only that process, lilce writs of exécu- 
tion, contemplated by sections 985, 986, Rev. St., and writs of sub- 
pœna, as provided by section 876, which may lawfuUy reach beyond 
the territorial jurisdiction of the court issuing it, shall be executed 
by the marshal. Treating this suit, therefore, as a proceeding in 
rem, I am constrained to hold that this court lias acquired no juris- 
diction, and the motion to dismiss must he sustained. 



THE HIGHLAND LIGHT. 

THE OCCIDENTAL. 

TOWNSLBY V. BAKNBSON et al. 

(District Court, D. Washington, N. D. June 25, 1898.) 

1. ADMIBAX.TT PlBÀDINO — CROSS LiBBLS. 

Admiralty Rule 53 is to be given a construction sufflclently broad to 
allow ail matters in dispute between the parties, which must necessarily 
be considered in the détermination of the original case, to be fully con- 
sidered for ail purposes, so that the rlghts of both parties may be fully 
protected and flnally adjudicated in one suit. 

2. Same. 

To a llbel In rem to recover money earned by llbelants as stevedorea in 
loading certain vessels, a cross libel «lay be lîled, under Admiralty Rule 
53, to recover damages for breach of a promise by plaintiffs to render 
certain toWage services to the vessels in question, where the agreement for 
loading the vessels and for furnishlng the towage were both embodied in 
the same instrument, and the mutual promises of the parties coustituted 
the considération of the contract. 
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This was a libel by John Barneson and Richard Chilcott, co-partners 
doing business under the flrm name and style of Barneson & Chilcott, 
against the bark Highland Light and the ship Occidental, to recover 
for services rendered as stevedores in loading thèse vessels. The 
claimant, T. P. Townsley, having filed a cross libel against the libel- 
ants, claiming damages for breach of an agreement to furnish tug 
boats for towing the said vessels, bas now moved for an order re- 
quiring libelants to give security for the payment of any judgment 
which may be recovered against them on the cross libel. 

Harold Preston, for cross libelant. 
Wm. H. Gorham, for respondents. 

HANFOED, District Judge. This cause has been heard upon an 
application by the cross libelant for an order requiring the flrm of 
Barneson & Chilcott, who are original libelants in several suits in 
rem against the bark Highland Light and the ship Occidental, to give 
security for the payment of any judgment which may be recovered by 
the cross libelant, as provided by the flfty-third admiralty rule, pre- 
scribed by the suprême court, and also upon exceptions to the cross 
libel. Barneson & Chilcott are suing to collect the amounts which 
they hâve earned by their services as stevedores in loading the ves- 
sels named, pursuant to a written contract made and entered into by 
and between said flrm and the cross libelant, who is the charterer'ancl 
manager of said vessels. The cross libelant claims damages for a 
breach, on the part of the original libelants, of a provision in the same 
written contract by which the libelants promised and agreed to fur- 
nish tug boats for towing the Highland Light and the Occidental 
into and out of certain ports of Puget Sound, when required, during 
the time of the life of said contract. The apnlication for security 
is resisted, and the cross libel is alleged to be defective and insuffi- 
cient, on the ground that the cross libel is not founded upon any 
counterclaim arising out of the same cause of action for which the 
original libels were filed. The libelants insist that. although the 
written contract pro vides for services as stevedores in loading the 
vessels, and also for towage services, it is not a single and entire 
contract, but that two contracts are contained in one written instru- 
ment, and they dispute the right of the cross libelant to fije a counter- 
claim for damages growing out of the'transaction under the contract 
for towage services in a suit to recover compensation for services un- 
der the contract for stowing the cargoes. 

The flfty-third admiralty rule does not permit new and distinct mat- 
ters not involved in the issues tendered by an original libel to be the 
basis of a cross libel, but any cause of action in favor of a party called 
upon to défend against the original libel founded upon the same con- 
tract, or arising out of the same transaction, is a counterclaim which 
may be set up by a cross libel. A construction must be given to the 
rule suflBciently broad to allow ail matters in dispute between the 
parties which must necessarily be considered in the détermination of 
the original case, to be fully considered for ail purposes, so that the 
rights of both parties may be protected and finally adjudicated in one 
suit. Genthner v. Wiley, 85 Fed. 797. 
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The demand pleadeS in thè cross libel may be properly set up as a 
défense in the original snits. In so holding, I base my opinion, not 
alone upon the taét that the agreement for towagç service is contained 
in the same written instrument which contains the agreement under 
which the libelants worked as stevedores, but also upon the fact that 
the contract is by its own terms founded upon the mutual promises of 
the respective parties as its considération, and there is no other con- 
sidération to make the obligations of each party binding, except the 
sum of one dollar paid by each to the other, which, in effect, leaves 
the contract to rest entirely, as to considération, upon the mutual 
promises of the parties. The agreement, therefore, of the libelants 
to supply tug boats to perform towage services is the considération 
for the agreement of the cross libelant to employ the libelants and 
pay them for loading the vessels, and a demand for damages resulting 
from a breach of the contract to perform towage services is clearly a 
counterclaim arising out of the same cause of action for which the 
original libels were flled. The exceptions to the cross libel will be 
overruled, and an order will be entered requiring the libelants to 
give security in favor of the cross libelant to the amount of $25,000, 
and proceedings in the original suits will be stayed until the security 
is given. 



THE CRESCENT. 
(District Court, D. New Jersey. June 27, 18£8.) 

1. Maritime Liens — State Statutes — Priorities. 

A lien under a state statute, for work and materials furnished In the 
home port, takes precedence of a mortgage executed after the work was 
completed. 

2, Samb— Waivbr— Taking Notb. 

The rule that a note taken for the amount of a maritime lien for repairs 
is presuinptively taken as collatéral security, and does not, of itself, de- 
feat the lien, applies to the case of a lien acquired under a state statute. 

This was a libel by Henry M. Sciple and others against the proceeds 
arising from the sale of the steamer Crescent, to enforce a lien for 
work done and materials furnished. 

Harrison H. Voorhees, for petitioners. 
Howard Carrow, for intervening petitioner. 

KIRKPATEICK, District Judge. The petitioner, Sciple, claima 
a lien for work done and materials furnished the steamer Crescent 
in April, May, June, July, and September, 1896, which became a 
part of the vessel, and were furnished on the crédit of the boat and 
master at her home port in New Jersey, They claim a lien by virtue 
of the state statute which provides that "for work done or materials 
or articles furnished in this state for or toward the building, repair- 
ing, filling, furnishing or equipping isuch ship or vessel," the debt 
incurred therefor "shall be pref erred to ail other liens thereon, except 
mariner's wages." 2 Gen. St. p. 1966, § 46. Charles Betchner inter- 
venes for his own interest, as the holder of a mortgage on the steamer. 
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dated September 28, 1896, by virtue of which he claims to be entitled 
to a préférence in payment oTer petitioner Sciple. Both claims 
are liens by virtue of the state law, and tlieir respective priorities 
must be determined by it. The work vras done prior to the date 
of the mortgage, and the lien attached when the work was 
completed. Betchner, in his answering pétition, contends that the 
Sciple lien was merged in a mortgage upon the vessel, which was 
registered subséquent to his own. The proof s f ail to substantiate this 
claim. It appears from the évidence that notes were acdepted for 
the greater part of the debt incurred to Sciple, but they were not paid. 
"The acceptance of notes by persons entitled to maritime lien for re- 
pairs does not defeat the lien. There is a presumption that the note 
is only taken as collatéral security." The Ella, 84 Fed. 471. There 
is no reason why the same principle should not apply where the lien 
is given by state statute. As between Betchner, the holder of a mort- 
gage given subséquent to the time when the work was done and ma- 
terials fumished by petitioner Sciple, the latter is entitled to priority 
of payment. 



THE PACTOLAS. 

(District Court, S. D. New Yorls. June 21, 1898.) 

Sbambn — Short Allowancb— Scurvt— Proop Insdfficibnt. 

Upon claims for damages for short allowance and alleged conséquent 
scurvy, on a voyage from Shanghai and Manilla to New York, held not 
sufflciently estabiished by the évidence. 

George Whitefleld Betts, Jr., for libelants. 

Wm. M. Ivens, Harrington Putnam, and E. W. Ivens, for respond- 
ents. 

BROWN, District Judge. Two libels hâve been flled in this matter 
by 13 seamen on board the Pactolas on a voyage from Shanghai and 
Manilla to New York, to recover compensation for short allowance 
of provisions, and damages for alleged scurvy arising from this cause. 
The first libel was filed by 11 of the seamen against the Pactolas in 
rem, and the other by 2 of the crew against the owners in personam. 
The answer dénies ail the charges of the libel. 

A very considérable amount of évidence bas been taken, including 
also the testimony of various médical experts as respects the disorder 
from which several of the seamen were suffering on arrivai at New 
York. The clear prépondérance of the médical évidence is that the 
disorder was béribéri and not scurvy, except possibly in the cases 
of Olsen and Smith, who showed some symptoms of swelling and 
bleeding gums and loose teeth, if their testimony is to be believed, 
which might possibly indicate scurvy; but their recovery in two or 
three days seems hardly consistent with this theory. 

As respects the provisions and any complaints by the seamen, the 
évidence is very contradictory. The master, first offlcer and carpenter 
contradict most explicitly ail the charges of the seamen as respects 
any deficiency of provisions, or any substantial complaints in regard 
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to the food, its quality or amount. There is so muelt Inconsistency 
also in the testimony of the seamen on this subject, that I find it 
impossible to base any decree upon their statements, unies» corrobo- 
rated by other circumstances. 

The libelants' counsel claims that their story is conflrmed by com- 
paring the number of running days on the voyage with the amount 
of the beef and pork consumed or supplied. The master testifles that 
the beef and pork were loaded at New York before departure for 
Shanghai and that no other was taken on board. He testifles to tak- 
ing about 21 or 22 tierces of beef; but he refers to the store book kept 
by him, in which the amount of beef in stock on leaving New York 
is stated to be 20 tierces, and the amount of pork 14 barrels. The 
run to Shanghai was made in 177 days. After lying about two months 
there, the ship went to Manilla upon a run of 19 days, and after a 
delay of several months at Manilla, sailed for New York, making the 
trip in 131 days. None of the beef or pork was used during the ship's 
stay in port, and some fresh provisions were taken on at each place. 
The master's store book further shows, that on leaving Shanghai 
he had on board 11 tierces of beef and 8 barrels of pork, not counting 
opened barrels ; and on arrivai at New York two of each remained un- 
opened. A tierce contains about 300 pounds of beef ; a barrel, about 
200 pounds of pork. According to this testimony there was the same 
amount of beef and pork, viz. 3,900 pounds, used during the trips from 
Shanghai to Manilla and from Manilla to New York, occupying 150 
days, that was used in the trip from New York to Shanghai, occupying 
177 days; and yet the testimony of the seamen is explicit that there 
was suflacient beef and pork on the trip to Shanghai, which was 27 
days longer than the trip back to New York. This weakens very 
much the force of their évidence. 

The libelants' proctor submits some arithmetical computationa as 
to the amount that should hâve been supplied to the men, reckoning 
1^ pounds per day of either beef or pork for each of the 22 persons 
on board the ship. Oomputed on this basis the ship M'ould not hâve 
îbe€fn sufflciently stocked at the start for 327 days at sea. Several dé- 
ductions however should be made in this computation. At each port 
there were fresh provisions supplied, lasting for a certain period. 
Again, 5 of the 22 persons were in the cabin, for which the testimony 
shows that there was a very considérable supply of miscellaneous 
canned méats, which would much diminish the use of sait pork and 
beef in the cabin, and one of the 5 in the cabin moreover was the 
captain's wife; so that as respects beef and pork it is doubtful wheth- 
er the cabin should count for more than 2 persons. The data for any 
exact arithmetical computation are wanting. 

If the 150 days from Shanghai be taken with the stock of beef and 
pork on hand as given by the captain and conflrmed by the entry in 
the store book, which contains nothing on its face tending to discrédit 
it, and allowing 10 days' fresh provisions taken at the two ports, 
there would appear to be about 28 pounds of beef or pork consumed 
per day ; and this, making some déductions as respects the cabin con • 
sumption, as above stated, would indicate very nearly a fuU supply 
to the crew. The'oflQcers, moreover, testify explicitly that there was 
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no restriction ever given as respects the amount of pork or beef to be 
furnislied to the crew; and upon arrivai in New Yorli there were 
1,000 pounds remaining unopened, besides parts of a tierce and barrel 
unconsumed, making an abundant supply for more than 30 days. It 
is hardly probable that the crew would hâve been kept upon a short 
allowance with so considérable an amount of surplus beef and pork 
to remain over at the end of the voyage. 

As to the articles of vegetable food and lime juice, the libelants' 
case is certainly not made out. 

The libels are dismissed, but without costs. 



HAVERON et al. v. GOELET et al. 

(District Court, S. D. New York. June 4, 1898.) 

Bhipping Mabtbrs— SuppI/Ting Seambn— Seambn's Board. 

Where seamen for a yacht are procured by shipplng agents at the mas- 
ter's request, sign articles, and at the master's request are supplied with 
board until the master may call for them, but are afterwards dlscharged, 
the shipping agent's services and supplies are maritime, and within the 
Jurisdiction of a court of admlralty. 

This was a libel in personam by John Haveron and Michael Bren- 
nan against Mary R. Goelet and George G. De Witt, as executors of 
the last will and testament of Ogden Goelet, deceased, to recover for 
services in procuring a crew for a yacht, and in boarding them at the 
master's request. The cause was heard on exceptions for want of 
j arisdictîon. 

George W. Dease, for libelants. 
Théodore De Witt, for respondents. 

BROWN, District Judge. In determining the exceptions to the 
jurisdiction the averments of the libel are to be taken as true; namely, 
that the libelants at the request of the master of the respondents' 
yacht obtained the seamen for the contemplated voyage, procured 
them to sign an agreement in the nature of shipping articles for em- 
ployment on the vessel on and after February 21, and that at the 
master's request, the yacht not being ready to receive the crew, the 
libelants procured board and lodging for them for 30 days, at which 
time the voyage was abandoned and the seamen discharged, in consé- 
quence of negotiations for the sale of the yacht to the United States ; 
and that the libelants hâve become liable for the board of the men 
during this time to the amount of about $900, and were further en- 
titled to the customary charge of f 3 for each seaman shipped. 

I cannot distinguish the présent case from that of The Gustavîa, 
Blatchf. & H. 189, Fed. Cas. No. 5,876, in which Judge Betts in 1830 
opon almost identical facts held that the services of the libelants were 
not only maritime but constituted a lien upon the vessel, the ship 
there being foreign though the seamen never went on board. In the 
présent case, as the yacht is a domestic vessel there is no maritime 
lien; but the libelants' services were maritime within the décision 
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in that casé; and as The Gustavia seems never to hâve been over- 
ruléd, it is mydiityto'fôllow that décision. The distinction between 
that case and varions othèrs in vs^hich the services are held to be not 
maritime is that in thât case the procuring of seamen was held to be 
fumishing necesâary supplies to the shîp, i. e. the means indispensable 
for the contemplated voyage, and furnishëd at the express request of 
the master. It is the same hère. By signing the agreement, which 
in the case of a yacht stands in the place of shipping articles, the 
seamen vfere virtually brought by that contract under the control 
and disposition of the master; and they vcere at ail times in readiness 
to obey his orders. Their board while the yacht was not ready to 
receive them, was aiso at the master's request and was for the bene- 
fit of the yacht, inasmuch as from the time they were engaged to be 
on board, viz. Pebruary 21st, the yacht was bound to support them. 
The seamen were virtually delivered to the yacht and to the master 
as in the case of any other necessary supplies or goods, which are 
held to be delivered to the ship, when placed under the control of the 
master, whether actually on boarci or not. 
The exceptions are therefore overruled. 

On subséquent hearing of the cause the right to commission was 
established, but the claim for board of the seamen was disallowed, no 
shipping articles having been signed by the master, and otherwise no 
authority existing to bind the owners. 



THH FLORBNCBI. 
(District Court, N. D. New York. July 6, 1898.) 

1. T0WA.OH— Injukt to Tow— Liabilitt op Tug. 

A tug 1b llable for Injurie? happening to a boat In Its tow through any 
want of proper knowledge by the master of the dlfflculty of navigation 
In the waters which are the theater of the tug's opérations, or from to 
maklng up the tow that it cannot safely pass between a known obstruction 
and the shore. 

2. Same— Evidence— Unknown Obbtbuctions. 

Positive évidence of persons on différent boats in a tug's tow that one 
of the boats thereln struck upon the bottom, and that they heard a 
gratlng noise, Is not to be overcome, as évidence of négligent towage, by 
mère négative évidence, such as that other tugs wlth slmllar tows passed 
the same place wlthout striklng; and such évidence is not to be accepted 
as proof that the boat struck an unknown obstruction, so as to relieve tbe 
tug from liabllity. 

Libel by Franklin Allen, master of the canal boat J. W. Whitney, 
against the steam tug Florence, to recover damages for négligent 
tôwing of the canal boat on the 31st day of August, 1897, at a point 
on the Hudson river about opposite the arsenal wharf at Watervliet, 

N.Y. 

The libel allèges that the Florence agreed to tow the Whitney, having a 
cargo of corn, from Troy to Albany for an agreed prlce. The Whitney was 
placed by the tug In the forward tier of the tow, there belng two tiers and 
three canal boats abreast in each tier, the Whitney occupying tbe port side. 
The Florence had entlre charge of the fleet and did tbe steering. Tbls was 
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customaiy and proper. Âfter proceeding about a mile and a half down the 
mlddle of tbe river the tug passed over to thfr easteriy slde, and attempted 
to tow tbe fleet between a dredge anchored in the; river and the easterly sbore 
and negligently ran the Whitney aground, causing the injuries complained of . 
The ïaults Imputed to the tug are that she was négligent In arranging the 
boats three abreast In vlew of the position of the dredge, In attempting to 
pasà the dredge wlth the boats so arranged and in towlng the Whitney Into 
the shallow water on the èast slde of the rlven ïhp answer dénies ail nég- 
ligence on the part of the, tug, and allèges that when the Whitney reached 
West Troy on the previous day she was in a damaged and leaky condition 
and that whatever damages were sufCered by her were occasioned by reason 
of her own négligence in not being In a seaworthy condition. 

lugram & Mitchell and John W. Ingram, for libelant. 

ïïarris & Rudd and Worthington Frothingham, for respondents. 

COXE, District Judge (after stating the facts). On the 31st daj of 
August, 1897, the libelant's canal beat Whitney, while being towed 
by the respondents' tug Florence down the Hudson river from Troy 
to Albany, sprung a leak of so serions a nature that it became neces- 
sary to beach her on Beverwyck island, at the nbrtherly limits of the 
city of Albany. The theory of the libelant is that the damage thus 
produced was due to the négligence of the tug in not properly making 
up the tow and in going too near the shoals on the easterly side of 
the river. The theory of the défense is that if a collision occurred 
at ail it was with a hidden obstruction unknown to experienced river- 
men. No négligence is imputed to the canal boat. The duty imposed 
upon the master of a tug in such circumstances is to use the caution 
and skill which belongs to prudent navigators. He is required to 
exercise ordinary diligence and see to it that the tow is properly made 
up and that the Unes are strong and securely fastened. He must 
know the condition of the river, the width of the channel and the tow 
and the effect of the tide. He must détermine whether canal boats 
when lashed together can pass safely between the edge of the channel 
and any obstructions which may be in the river. He is the pilot of the 
voyage and responsible for the navigation of both vessels. If accident 
results from the want of proper knowledge on his part of the difHcul- 
ties of navigation in the waters which are the theater of his tug's 
opérations, the owners of the tug are liable. The Margaret, 94 U. S. 
494; The Niagara, 20 Fed. 152; The M. J. Cummings, 18 Fed. 178, 
and cases cited. Although the master of the tug is bound to know 
of snags, sand bars, sunken barges and other dangers of navigation, 
he is not responsible for a loss occasioned by striking an unknown 
rock. The Angelina Corning, 1 Ben. 112, Fed. Cas. No. 384; The Mary 
N. Hogan, 30 Fed. 927; The Robert H. Burnett, Id. 214; The Pierre- 
pont, 42 Fed. 687. 

The évidence is overwhelming that the Whitney was in a seaworthy 
condition at the time she was taken in tow by the Florence. The 
respondents offered some évidence of admissions by the Whitney'» 
master that, on her journey from Buflalo, she struck upon sharp rocks 
at a point where blasting was going on and received injuries which 
caused her to leak. This is denied by the master and every member 
of the crew testified that nothing of the kind occurred. Admissions 
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are most nnsatlsfactory proof of facts and should not be accepted 
againist positive proof to the contrary. Assuming, then, that wlien 
taken in tow the Whitney was in the ordinary condition of canal 
beats of her class, the inference is plain that something must hâve 
occurred on the way down the river to cause the sudden and danger- 
ous leaking. She was then wholly in charge of the tug. There îs some 
évidence that there were eight beats in the tow. Assuming, however, 
that there were but six, three in each tier, the tow was some 54 feet 
broad by 200 feet long with no propelling force or steering power of 
its own. The "stone crusher" was anchored about the middle of the 
channel and the évidence is clear, both from the testimony of wit- 
ï»esses and the chart introduced by the respondents, that the channel 
(vas deeper upon the west side than upon the east side of the crusher. 
There isno dispute that the tow proceeded down the river upon the 
east side of the crusher, and several witnesses upon the Whitney and 
upon other beats of the tow testify positively that she struck bottom 
when about opposite the crusher. Several heard a grating noise and 
one witness testifies that he saw the bow of the Whitney rise when 
she came in contact with the bottom. It also appears that after the 
Whitney was placed on the dry dock a long scar, apparently made by 
a hard, sharp instrument and extending from the bow backward for 
60 feet, was discovered. This might hâve been made by a rock or by 
the anchor of the crusher. Te meet this testimony the respondents 
offered a large amount of testimony of a négative character. It is 
said, that if the tow had come in contact with any obstruction it 
woulà immediately hâve been telegraphed to the engine and would 
hâve retarded or stopped the tug. And, again, it is proved by a num- 
ber of river pilots that they proceeded up and down aie river in safety 
upon the day in question and upon the préviens day with tows sim- 
ilarly made up. Of course this latter évidence is of little value, unies» 
the draught of the tows, the condition of the tide and the position 
of the crusher are shown to be similar to the conditions at the time 
of the accident. The presumption is that something occurred while 
the tow was in charge of the Florence to cause the leak. The testi- 
mony of the libelant's witnesses is positive and conclusive that this 
was occasioned by the négligent towing of the Florence. Such testi- 
mony cannot be overthrown by mère inference drawn from négative 
testimony of the character mentioned. Upon the whole case the court 
is satisfled that the injury in question was occasioned by lack of 
prudence upon the part of the Florence. 

The theory that the Whitney may hâve struck an unknown rock 
or other obstruction in the channel cannot be maintained. It is 
based wholly on conjecture. There is abselutely no proof of such 
an obstruction. It would require unusually strong évidence to con- 
vince the court that such an obstruction could exist in a channel 
only about 250 feet in width and traversed daily by a multitude of 
beats. There should be a decree for the libelant with a référence to 
oompute the amount due. 
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SOOW NO. 16. 

(District Court, S. D. New York. Aprll 4, 1898.) 

Whakfaob— Statdtory Ratm— Bcows. 

Under the classification of vessels by the New York statute prescrlblng 
différent rates for wharfage, held, that scows should be classed wltb 
"barges," and charged at the same graded rates. 

Alexander & Ash, for libelant. 
Peter S. Carter, for claimant. 

BEOWN, District Judge. The libel was filed to recover statutory 
compensation for wharfage for 26 days in September and October, 
1896, under the New York statute of 1882 (Consolidation Act, § 798). 
The scow was of 302 tons measurement, and was engagea in carrying 
stone from 134th street, North river, to Glen Oove, Long Island Sound. 
The libelant claims wharfage at the rate of two cents per ton for the 
flrst 200 tons, and half a cent per ton for 102 tons above 200, in ac- 
cordance with the first clause of section 798. The claimant contends 
that this clause is not applicable to the scow in question, and also 
that the libelant as lessee of the wharf covenanted to observe ail 
rules and régulations prescribed by the dock department, as respects 
rates of wharfage, which it was alleged allowed but 50 cents a day 
for such boats. 

On the trial, though there was évidence of a practice to some es- 
tent on the part of the city to charge such boats only 50 cents a day, 
no évidence could be produced or found of any rule or régulation of 
that kind. The libelant is, therefore, entitled to charge statutory 
rates. 

Section 798 does not provide any rate to be charged for the wharf- 
age of scows, under that spécifie name. Section 799 relates only to 
vessels engaged in the clam or oyster trade; and section 800, to canal 
boats or vessels engaged in freighting brick on the Hudson river. 
Neither of the latter sections has any application to this case. Re- 
turning, therefore, to section 798, it will be observed that it makes 
provision for three groups or classes of vessels: 

(1) "Every vessel of 200 tons burden and under, two cents per ton; and 
for every vessel over 200 tons burden. two cents per ton for each of the first 
200 tons and one-half of one cent for every additional ton"; except 

(2) "Vessels known as North River barges, market boats and barges, sloops 
employed upon the rivers and waters of this state, and schooners excluslvely 
employed upon the rivers and waters of this state," whIch are charged a graded 
rate; the rate for vessels of between 300 and 350 tons is $1.25 per day. 

(3) "Every vessel or floating structure other than those above named or used 
for transportatlon of freight or passengers, double the first above rates, ex- 
cept floating grain éleva tors, which shall pay one-half the first above rate." 

Looking at the varions provisions of this section, as well aa the 
two following sections, I am of the opinion that the scow in question 
should be classed with the second group. It does not belong to the 
third group, for the reason that the scow was used for the transpor- 
tatlon of freight ; and not to the first group, for the reason that that 
dass seems designed to embrace the ordinary vessels engaged in oom- 
88 F.— 20 
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merce ktnd navigation that are complète in themselves, and not the 
Bubsidiacy and inferior class: of vessels that hâve no motive power 
of their own and are dépendent upon other vessels for their naviga- 
tion. ■■' ' ■' ' '^"' ' ■■" " -■ 

Scow 15 had no masts or motive power of her own. Considering 
that every othjer iind pf infërîor craft has a lower rate èxpressly 
i>rescribed by the statute, tjtiere is at least a gênerai presutnption that 
the larger pleuary rate was not intended to be imposed upon scows, 
tvhich belong to the most inferior and helpless class. The libelant 
eontends that the words "every vessel" include scows, beeause scows 
are not èxpressly excepted. Bat I am not satisfled that the term 
"barges" in the second group may not properly be held to include 
"scows." The évidence does not show any such précise signification 
in the gênerai term "barges" as to exclude scows. The statute uses 
thèse two tenus "North Edver barges" and "barges." This shows 
that the word "barges" has both a narrower and a more gênerai 
sensé. The North River barges are a superior and spécifie class to 
which evidently this scow woûld not belong. But the terms "market 
boats and barges" seem to be used in a very gênerai sensé. The évi- 
dence as to the kind of boats which might be included under thèse 
terms is not very précise. The libelant's witness, Darrow, though 
he calls this boat a scow, saya a scow is larger than some barges. 
He says that "they are both built on the same plan, and both take 
their cargo in the same way." The libelant, on the other hand, says 
a barge has always an overhanging guard and a amall huU, while this 
(scow) carries ail her load on deck with no guard. But the context 
indicates that he is speaking of a "North River barge," which is a 
spécial kind of barge. The claimànt says that this scow is known as 
"a ballast scow or barge"; and that it is of the same build as brick 
scows, which are chargeable only at the rate of 50 cents per day. 

That the words "every vessel" in the flrst group were not intended 
to apply universally except to those vessels speciflcally excepted in 
group 2, must be inferred from the language of group 3, which pro- 
vided a still différent rate for "every vessel or floating structure other 
than those above named." 

Classing the scow in question under the gênerai term of "barges," 
the libelant is entitled for 26 days to $32.50, with interest from March 
12, 1897, for which a decree may be entered with costs. 



THE NEW HAMPSHIRB. 

(District Court, S. D. New York. Aprll 20, 1898.) 

SwEUS mAB PiEBS— Excessive Spbed-tNhgliqbnck in Moobing. 

The Bteamer T., moored at, pler X North river, had her windlasB broken 
by the sudden Btraln of surglng in and out in the swells of the steamer 
N. H.; held that the damage was due to unusual swells made by the N. 
H., either through hér excessive speed or golng too near to the piers, and 
also to the f allure of the Y. properly to take In her slack Unes as the tlde 
changea; and that the damage should be dlvlded. 
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Tbis was a libel in rem by Robert Mackill against the steamboat 
New Hampsbire to reeover for damages to a steamsbip frwn swells 
while moored in the slip. • 

Convers & Kirlin, for libelant 
Hoffman Miller, for claimant. 

BKOWN, District Judge. The above libel was flled to reeover for 
damages to the steamship Yarrowdale, moored on the south side of 
pier 1, North river, by swells caused by the steamboat New Hamp- 
shire in passing near the slip at about 5 :15 on the morning of Au- 
gust 3, 1897. The steamship was moored to the wharf with her bow 
in. She had two Unes leading forward, one of them a manilla haw- 
ser, which was fastened around the port end of the drum of the wind- 
lass, and the other a steel wire rope, which coming from the spile 
through the steamer's forward starboard choek took one turn around 
the starboard end of the windlass, and was then carried to the iron 
bitts about four or flve feet aft of the windlass. Her witnesses tes- 
tify that the New Hampshire passed a few hundred feet from the 
end of the slip, and that her waves were unusual and caused the 
Yarrowdale to surge forward on her Unes with such force that on 
the recoil the windlass was broken on the starboard side in taking 
up the strain from the wire rope. 

There is considérable conflict in the testimony about the speed 
of the New Hampshire and the size of the waves she caused. She 
is a large Sound steamer, plying regularly between New York and 
Stonington. There is no évidence that, as ordinarily run, her waves 
do damage to vessels moored in the slips. On the other hand, it 
appears that the Yarrowdale had been moored at the same place for 
two weeks in the same manner that she was moored on the morn- 
ing of the 3d, and that she had received no injury from any passing 
vessel. The New Hampshire, making three trips a week, must hâve 
passed this slip at least 12 times previously while the Yarrowdale was 
moored there. 

As évidence that the New Hampshire could not hâve been going 
at an excessive rate of speed, it is urged that in rounding the Bat- 
tery she had been obliged to slow, and that she only started up her 
engines when about opposite pier 1; while the witnesses for the 
libelant testify that her rapid speed was noticed and commented on 
jnst before the damage was done. 

The primary question is not the question of the précise speed of 
the New Hampshire. In passing the slips a steamer is bound to go 
at such moderate speed and at such a distance away that her waves 
will not do damage to ships properly moored in the slips that she 
passes. If a given steamer at a speed of 10 knots within 500 feet of 
the slips, sends damaging waves into the slips, that speed and prox- 
imity are not lawful for her. The size of each steamer's waves when 
they reach the slips dépends upon her model, the speed of her pro- 
peller, and her distance from the docks; and every steamer must 
take the risk of regulating her speed and distance accordingly. I 
am satisûed from the évidence that the waves of the New Hamp- 
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shire on the morning in question were much above the usual wave 
disturbance. This may hâve arisen partly from being nearer the slip 
than usual, and partly from putting hep propeller at fnll speed ahead 
opposite the wharf. 

The weight of évidence, I think, establishes the fact that it bas 
long been the customary practise to use wire ropes for mooring and 
for fastening around the windlass; so that I cannot hold this to 
bave been improper in this case. But from the great rigidity of 
steel ropes, tbere is more need of attending to the slack of the fasten- 
ings than when manilla ropes alone are used, to prevent injurions 
surging. 

I must sustain the defendant's contention that there was négligence 
on the part of the Yarrowdale in not taking up the slack of her Unes at 
about the time of this accident. The master's évidence is explicit 
that such changes in the Unes are proper and necessary at différent 
stages of the tide. At the time of the accident, the tide was near 
low water. If the slack was less, and the need of taking it up was 
somewhat diminished by the fact that the vessel was low down 
when her loading was completed, the évidence does not warrant the 
finding that it could be neglected altogether. The watchman, in- 
deed, testifles that the lines at the time of the accident were right. 
But the circumstances satisfy me to the contrary. The lines had not 
been changea during the 12 hours previous. The accident, as I find, 
arose from the combined effect of unusual waves from the New Hamp- 
shire while passing too near the slip or at too great speed, together 
with too much slack in the lines of the Yarrowdale. The accident 
would not probably bave happened without both causes concurring; 
and it follows, therefore, that the damages should be divided. 

Decree accordingly. 



MBNANTIC S. S. CO., Limited, v. PEIRCE et al. 

(District Court, S. D. New York. July 5, 1898.) 

Chabteb Partt— Construction — "Full Reach dp Whole Cargo Capacttt" 

— ACQTJIBSCBNCB IN DiSPUTKD CLAIM— PHOTEST. 

A charter of the steamshlp M. for a fruit cargo and other merchandise 
from Medîterranean ports at a lump sum, granted the "fuU reach of the 
•whole of the cargo capaclty Includlng half deck." At Palermo the 
charterer clalmed the rlght to load fruit In the cattle spaces on the spar 
deck, for whlch the M. had been fltted; the captaln refused to load In 
those spaces, and the dispute was referred to the owner In London, who 
telegraphed: "AUow cattle deck, but under protest and shipper's risk": 
whereupon the fruit was recelved, but the master lodged a protest clalm- 
Ing extra freight for the fruit so carried, and by this libel sues for this 
extra freight money. SM that the charter granted ail cargo spaces for 
whlch the shlp was arranged and adapted, and Included the "shelter 
deck" for fruit, whlch was less burdensome and Inconvénient to the ship 
than cattle In the same spaces; (2) that the receipt of the fruit on the own- 
er's order, was a voluntary acquiescence in tùe respondent's clalm of right. 
without duress, and allowed no subséquent right of recovery of extra 
freight, contrary to the Intent of the charter; and that the master's claim 
thereto In the protest was without authority and InefleetuaL 
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This was a libel in rem bj the owner of a steamship to recover 
from her charterers freight collected by them for cargo alleged to 
hâve been carried in excess of the charter obligations. 

Convers & Kirlin, for libelant. 
Wilhelmus Mynderse, for respondents. 

BKOWN, District Judge. The libel was filed by the owner of the 
sleamship Massapequa against the charterers of that ship to recover 
the freight collected by the charterers on green fruit carried on the 
upper deck in the cattle spaces of the steamer, on the ground that 
this carriage was in excess of the charter obligations. 

The case turns upon the construction of the language of the char- 
ter, and the effect to be given to the dealings of the parties. 

The charter was dated April 29, 1896, for the transportation from 
Mediterranean ports of a cargo of fruit or other lawful merchan- 
dise. It gave to the charterers the "full reach of the whole of the 
cargo capacity including the half deck," and no cargo to be taken in 
any part of the steamer without consent of the charterers. The ship 
took on board about 2,000 tons of white stone, and the rest of the 
cargo was green fruit, mostly from Messina and Palermo, the fruit 
occupying much the greater space. 

On the upper spar deck near the center of the ship, and on each 
side of the smokestack, there was an inclosed space about 80 feet 
long. There was a similar inclosed space from 18 to 20 feet long 
at each end of the ship. The libelant's manager testifles that the 
inclosed space in the center of the ship forward of the smokestack, 
was what was understood as the "half deck," the inclosed spaces at 
the extrême ends being used as quarters for the seamen or oflBcers. 
Between thèse inclosed spaces the deck, as the ship was originally 
built, was wholly open. Afterwards thèse open spaces, each about 
80 feet long, both forward and aft of the central inclosure, were 
themselves mostly inclosed for the purpose of transporting cattle, 
and they were fltted up with suitable flxtures for that purpose, the 
spaces being boarded up flrmly with two-inch plank, and a roof built 
over the inclosures of sufQcient strength for use in the discharge of 
cargo. Thèse spaces were called by the libelant the "shelter deck," 
presumably as afEording shelter for the cattle. In the roof of each 
of thèse two cattle inclosures there was a large opening immediately 
above the hatches of the spar deck, somewhat larger than the hatches 
themselves, being about 20 feet long by 18 feet wide. Thèse open- 
ings had no coamings and no hatch covers and were always open for 
ventilation. There were other openings in the sides of the inclosures 
to promote circulation of air. 

The respondents, who were engaged in the transportation of fruit, 
had for several years been accustomed to load two other steamers 
(not of the libelant's Une) that had similar cattle structures on the 
spar deck; they had been accustomed to use the cattle spaces for 
the stowage of green fruit along the side of the ship, and thèse spaces 
were considered the most désirable for fruit of ail the spaces in the 
ship, owing to the superior ventilation. 
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In the negotiattons prèceding thé éxecution of this charter, the 
ilassepequà was dèscr^bèd as haviûg à permanent wood shade deck 
for cattle, but a spar deck of iroû. Such a Spar deck, if not covered 
or in any way sheltered from the sun, would be deeniedi objectionable 
for fruit cargo, owing to its greater, transmission of heat. 

A portion of the fruit was loaned àt Messina, and the balance at 
Palermo. At Palermo the respondents' agents proposed loading 
fruit on the shelter deck. The maëtèr objected that the charterers 
were npt entitled to the use of this space under the terms of the 
charter, èind that it Was not a proper place to carry frUit. The re- 
spondents claîûied that it was a pkrt of the ship's "cargo capacity" to 
which they were entitled. The dispute was referred to the owner 
in England, who telegraphed to the master: "Allow use of shelter 
deck under protest and at charterers' risk." The cattle spaces were 
accordingly used for fruit, and the respondents, it is agreed, collect- 
ed freight amounting to'about |1,300 upon the fruit stOwed in those 
spaces. ■ The libel seeks 'to recover from the respondents thé amount 
of freight thus collected, as collected for the libelant's use. 

In the case of Neill t. Eidley, 9 Exch. 677, where a charter had 
let the ''whole reach of the vessel's hold from bulkhead to bulkhead, 
including half deck," and the charterers had loaded a few cattle in; 
the cattle spaces on deck, after notice that the freight therefor must 
be paid to the owners, it was held that the owner s were entitled 
to the freight for the cattle, on the ground that the terms of the 
charter exCluded the use of the deck spaces. Hère the terms of the 
charter not only contain no such exclusion but give to the charterers 
the "whole cargo cap3,city of the ship, including half deck," and 
excludé the owner from fcarrying any cargo at ail without charterers' 
consent. There is no dôubt that cattle, when carried, are part of the 
cargo of the ship. The phrase "cargo of cattle" is not unfamiliar. 
Cattle a*e merchandisè, and under that term hâve been held cov- 
ered by à policy of Insurance. Strîctly, therefore, it cannot be said 
that the space designed to be used for the transportation of cattle, 
is not ^'cargo capacity of the ship," although from its exposure it 
mày not be suitable for ordinary merchandisè. The form of charter 
used in this case was that of a fhiit charter, and so headed at the 
top. But it was designed, as it states, for the purpose of carrying 
frui|;^and other lawful merchandisè. About 2,000 tons of white stone 
werè carried in the hold; and had the charterers insisted on carry- 
ing some cattle on the shelter deck, making their own provisions for 
doing so, there is certainly nothing in this charter or in the évidence 
which would exclude them from this Use of the shelter deck, or re- 
quire them to account to the owner for the freight on cattle so car- 
ried. The use of the same spaces for fruit instead of cattle, was less 
burdensome, and less inconvénient to the ship, than the carriage of 
cattle would hâve been; so that I fail to see any equity in the ship's 
présent demand. 

The libelant claims that the expression "including the half deck," 
excludes by implication the use ,Qf the shelter deck. The circum- 
stance however that'appears in évidence, namely, that the half deck 
is sometimes used for the ship's coal, as it was in fact used on this 
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voyage, is a sufflcient explanation of this express provision, and im- 
ports no limitation, therefore, of the broad grant of "the whole car 
go capacitj" to the cbarterers. 

In mj judgment this broad grant of "the full reach of the whole 
of the cargo capacitj" of the ship, includes ail the cargo spaces 
wherein any lawful merchandise could properly be stowed, except 
onlj such spaces as the charter itself reserves, or such as are usuallj 
and necessarily reserved for the uses of the ship in the prosecution 
of the voyage. The expression naturally imports ail the cargo spaces 
for which the ship is adapted and fltted. This is strengthened by 
the clause excluding the owner from any right to carry cargo with- 
out the charterers' consent. The fact that cattle spaces were pro- 
vided on the upper deck, is suÊBcient proof that that portion of the 
ship was not necessary for the use of the ship in navigation ; nor is 
it contended that more of thèse deck spaces were used for fruit than 
might hâve been used for cattle, or more than was reasonably corn 
patible with the ship's own needs. No doubt in loading cargo in 
an exposed part of the ship the charterers must take the risks be- 
longing to it, as they did in this case, and as the évidence shows 
they expected to do from the tirst. Their use of thèse spaces was 
bénéficiai to themselves, but it was also in harmony with the ship's 
arrangements; and from their prior use of similar spaces in othei 
vessels, and the fact that notice that this ship was provided with 
thèse spaces was communicated to them and to their agents at the 
very outset of the negotiations for this charter, I think they were 
justified from the flrst in expecting this use of the ship's cattle 
spaces for fruit. Had the owner wished to exelude the use of the 
shelter deck, which by the very plan of the ship as she was then 
jitted up and represented, contemplated the use of this part of the 
ship for cargo, he should hâve excepted this part of the ship, instead 
of granting the "full reach of the whole cargo capacity," an ex- 
pression that seems to me the strongest that could be used to gran*- 
every part of the ship that was designed or fltted to carry cargo. 

The dealings of the parties leading to the carriage of the fruit 
in the cargo spaces also seem to me to preclude the libelant from 
recovery in this action. On the 23d of May the fruit was alongside 
of the vessel at Palermo. The master had persistently refused to 
receive it. The charterers had insisted on their légal right to the 
use of the shelter-deck spaces from the flrst, as a part of the cargo 
capacity, and on that ground they had prepared a protest against 
the master's refusai to receive the fruit in thèse spaces, while allow- 
ing the ship to sail, though in violation of their rights as they con- 
ceived them. At that moment the master received a telegram from 
the owner: "Allow cattle deck but under protest and shippers' 
risk." The fruit was thereupon loaded the same evening. The mas- 
ter testifles that when notice of this telegram was given to the re- 
spondents' agent, he also told the agent that he would charge freight 
for the fruit. The agent contradicts this testimony, and I think this 
notice was probably not given till the next day, when the ship's pro- 
test was prepared and seryed upon the respondents' agent This 
instrument, after reciting that the captain, in conséquence of *be 
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charterers' and their local agent's insistence and explicît orders to 
load cargo on the cattle-shelter deck, had allowed the charterers to 
stow an extra quantity of cargo in the space above mentioned, "pro- 
tested against the charterers and their agents, holding them respon- 
uible for the breach of said charter party in the use of said cattle- 
shelter deck, and clalmed the extra amount of freight due for such 
space at the rate of 1/6 per box above and beyond the sum due by 
charterers under the charter party, and reserved the right to proceed 
against the aforesaid charterers at time and place convenient." 

I do not regard it as material whether notice that extra freight 
would be claimed was given before the cargo was put on board, and 
bef ore the ship's protest was made or not ; ârst, because such a 
claim was not within the master's authority, and second, because 
without efifect. The dispute between the charterers' agent and the 
master as to the right of the former to the use of the shelter-deck 
spaces had been referred for décision to the owner; and his décision 
was made and communicated by the telegram above stated. The 
master had no authority to add to the terms and conditions of this 
telegram, or to the permission to load which it granted. The mas- 
ter's claim to freight was also without eflect, because he could not 
by any such mère notice create a right to extra freight which would 
not otherwise exist. The circumstances show plainly that the char- 
terers did not acquiesce in any such claim, and the captain knew it. 
The charterers claimed the use of the shelter deck as a claim of right. 
The owner so understood it, and the owner flnally assented to the use 
of this space at the charterers' risk, though under protest. This as- 
sent was voluntary on his part. There was no duress or constraint 
upon the ship, the master or the owners. The direction to take the 
goods under protest, emphasizes the voluntary character of the as- 
sent by asserting that the ship was not bound to take them. The 
protest had no other effect. It could not create any obligation on 
the charterers' part to pay freight to which they did not assent, nor 
weaken their claim of right, nor did it qualify the voluntary ac- 
quiescence of the owner in the carriage of the goods, inasmuch as 
there was no duress or constraint. Such an unconstrained acquies- 
cence in a claim of right, though accompanied by a protest, in my 
judgment gives no ground for a subséquent recovery, any more than 
a voluntary payment of money under protest can be recovered back 
where the payment has been made with full knowledge of the facts. 
The best authorities are adverse to any such subséquent right of ac- 
tion. Preston v. City of Boston, 12 Pick. 713; Flower v. Lance, 59 
N. Y. 603; Doyle v. Eector, etc., Trinity Church, 133 N. Y. 372, 31 
N. E. 221; Silliman v. U. S., 101 U. S. 465. 

The case would hâve been quite otherwise had the circumstances 
indicated anything in the nature of a temporary compromise between 
the master and the charterers with an express or implicit agreement 
to submit to future légal détermination the question as to which 
should be held entitled t€ the freight. To permit the owner to re- 
cover in this action would be in eflect a violation of the express pro- 
vision of the charter that the owner should carry no cargo without 
the consent of the charterers. The intent of this phrase is in ac- 
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oord with the previous provision that the charterers should hâve the 
whole beneflt of the ship's cargo capacity, and it was intended to 
exclude the owner from any benefit from the carriage of cargo ex- 
cept with the charterers' consent. Manifestly the charterers hâve 
never consented that the owner should hâve the beneflt of this f reight. 
My conclusion is that upon the ternis of this charter the owner has 
no légal right to the f reight in question ; flrst, because the goods were 
carried within the "full reach of the cargo capacity of the ship"; 
and second, if this were doubtful, the acquiescence of the owner in 
the respondents' claim of right, would preclude any subséquent re- 
covery, notwithstanding the protest, in the absence of any agree- 
ment, express or implied, to submit the question for future décision. 
The libel should be dismissed with costs. 



THE WOEDSWORTH. 
(District Court, S. D. New York. Aprll 6, 1898.) 

QENERAI, AVERAGB — APPARENT DANGER— OPBNINO SLUICES— DAMAOK TO CARaO. 

Voluntary damage to cargo to avoid an apparent danger menaclng both 
ship and cargo is sutHcient to support a gênerai average. At sea the 
W.'s fore-peali was found suddenly filled with water, believed by the mas- 
ter and oflicers to corne from a hole below the water Une, which, If true, 
would prevent the voyage from being prosecuted, as ship and cargo would 
be in danger. To make the necessary examlnation of the fore-peak, the 
Blulces were opened to the next compartment, and the water allowed to 
run through It, and some flour stowed there wag necessarlly damaged 
thereby. The leak was by that means discovered to be In the hawse pipe 
only. It was repaired, and the voyage proceeded with. HelJ, that the 
water damage to the flour was a proper gênerai average charge. 

Evarts, Choate & Beaman (Harrington Putnam, of counsel), for 
libelant. 

Owen & Sturges, for claimant. 

BROWN, District Judge. The above libel was flled to enforce a 
claim for gênerai average contribution, on account of the alleged 
sacrifice and damage of the libelant's cargo to the amount of $3,500, 
on board the steamship Wordsworth, upon a voyage from New York 
to Rio de Janeiro in October, 1895. The answer, while admitting 
the loss and the damage, dénies that the loss was incurred for the 
safety of the ship and cargo, or that it was a proper subject for a 
gênerai average contribution. 

The libelant's cargo consisted of flour, of which 4,000 barrels were 
stowed in the forward No. 1 hold. The steamer left Sandy Hook 
about noon on October 12, 1895. She soon met a heavy and confused 
sea, lasting a day and a half, and shipped much water over her bows. 
At 5 o'clock in the afternoon of October 13th, the carpenter reported 
the fore-peak full of water. This compartment held 150 tons. It had 
flUed some time after noon of that day, when it was examined and 
found dry. On immédiate inspection of the ports, noue were found 
broken, and no cause for the heavy leak could be discovered. The 
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master consequently formed the judgment that a hole had been stoye 
in fomard; He testifles that at that time there Was a "strong south- 
east wind, half a gale. We had, he says, a heavy cross sea and I was 
nearly paralyzed, knowing that my ship was in good condition when 
we lef t. I was perf ectly satisfled that there was nothing more that 
mortal man could do to make her more perfect. I said to myself, 
it must be below the water, thé damage. I then said to myself, 
knowing that the upper part of the vessel was in a good condition, if it 
is, as I suppose, a hole below, I must open ail the slùices and let the 
water run to the engine room where they hâve powerful pumps, and 
put back to New York." 

The sluices of the collision bnlkhead were accordingly opened, as 
there was no other possible method of getting the water out of the 
fore-peak. The conséquence of opening thèse sluices was that, al- 
though the pumps in No. 1 compartment were kept working, about 
a foot of water unavoidably accumulated in that compartment, where 
the libelant's flour was stowed, and the damage in question was thus 
incurred. The master knew when he ordered the sluices opened, that 
some water damage would be thus caused; but believing that there 
tvas a hole forward, he considered that the safety of the ship required 
this to be done as "the only way to save the ship," as he stated on his 
flrst examination. He then further stated that with this amount of 
water in the fore-peak, and the ship plunging in heavy weather, the 
collision bulkhead, he thinks, would hâve carried away; and the ship 
with a hole forward as he then believed, "would hâve been in great 
danger." There can be no doubt that he supposed the leak had ariseu 
from a hole forward. It was under such circumstances, and upon 
that judgment formed at the time, that this damage was voluntarily 
incurred by opening the sluices. 

When the water by this means had been reduced in the fore-peak 
sufficiently to allow persons to go down and examine in the inside, it 
was fonnd that the leak arose from a break in the port hawse pipe, 
and this break was soon repaired. The master in his testimony ac- 
cordingly adds : 

"Then there was no necesslty to open the sluices and let the water go into 
the engine room, and I could hâve proceeded to Brazil in that condition, pro- 
vided the bullihead had held on. It mlght not in the swash of the sea." 

Alfhough the officers, when subsequently testifying in the présent 
case, stated that the safety of the ship was not in fact involved, and 
that the only refait of the breaking down of the collision bulkhead, 
if the water in the forepeak had not been lowered, would hâve been 
merely greater damage to the cargo in No. 1 compartment, yet it is 
plain that this' testimony is ail based upon the facts ascertained after 
the act of sacrifice had been done and the loss incurred; and that 
the facts could not hâve been ascertained except by means of that 
very act of sacrifice, nor could the vessel hâve been put into such a 
condition of a^pparent safety as would permit the prosecution of the 
voyage. The flrst oiBicer says that, if master, he "would not bave pro- 
ceeded on the voyage without flnding out where the break was"; and 
that there was no other way of flnding out than by opening the 
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filuices. The opening of the sluicea was, therefore, a neeessary con- 
dition of any further prosecution of the voyage, and the loss attend- 
ing that act was a sacrifice in the interest of ail concerned. The 
judgment formed at the time when the act was done as respects the 
danger to ail, and the necessity of opening the sluices very clearly 
appear not merely from the mastet's first testimony above referred to, 
but also in the final testimony of the first ofiacer,.who states distinctly: 
"I supposed it would be for the safety of the ship; but not as it proved 
afterwards." 

In other words a situation of imminent danger to the whole enter- 
prise was believed to exist, and did apparently exist, such as appar- 
ently required this sacrifice to be incurred; and it was upon that 
judgment and belief that the sacrifice was made, and made, as sup- 
posed and understood at the time, necessarily in the interest and for 
the safety of ail concerned. 

This is sufiicient to support a gênerai average charge, where the 
judgment of the master was in good faith, as is hère évident, and 
was formed upon reasonable grounds. In such cases the master, as 
the authorized agent of ail interested in the adventure, acts in behalf 
of ail, and binds ail to contribute for the sacrifices made for the 
common benefit, even though bis act may turn ont to be a mistake. 
This prineiple was unequivocally declared by the suprême court, as 
respects a jettison, in the case of Lawrence v. Minturn, 17 How. 
100, 110. In Hobson v. Lord, 92 U. S. 397, 403, it is also said that 
ail interests are bound to make contribution "if it appears that the 
expenses or sacrifices were induced or occasioned by an impending 
péril apparently imminent." 

Other instances of the application of this prineiple are the allow- 
ance of a gênerai average charge for a jettison made through appré- 
hension of an enemy mistakenly supposed to be bearing down upon 
the vessel; or for a voluntary stranding resorted to in order to avoîd 
an apprehended greater disaster just before a sudden and unex- 
pected cessation of a storm, so that the stranding was in fact unneces- 
sary, though at the time judged by the master to be neeessary. The 
doctrine above set forth is sustained also by the gênerai authorities 
(Dix. Ins. 121-123; Gourl. Gen. Av. 11, note), and requires the 
allowance of a decree for the libelant with costs. 



INDEMNITY MUT. MARINE ASSUR. CO., LIMITED, OF LONDON, T. 

UNITED OIL CO. 

(District Court, S. D. New York. July 6. 1898.) 

MABINB InsDBANCB — MbMOHANDUM ClAUSB — "EXTRAOHDINAUT LeAKAGB"— 

PAhol Evidencb. 

A marine pollcy by a mémorandum clause for an extra premium agreed 
to cover "extraordinary leakage, loss to be pald by the company If 
amountlng to 3 per cent, of the amount Insured." The application was 
through a broker, for a broad policy to cover ail rlsks "wlthout quallflca- 
tlon as to how the leak was caused." The insurer khew this and agreed 
to issue a policy In the form asked for; and subsequently issued the 
tnemoraïK^unj clause as above stated. ffeW, that the language used nat- 
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nrally Imported and was desïgned to express Insurance for ail loss by 
leakage, howsoeTer caused, and could not be varled by paroi évidence of 
an "understanding" with the broker, not made known to tlie assured, tlat 
"no clalm would be made for leakage unless caused by sea périls." 

This was a libel by the Indemnity Mutual Marine Assurance Com- 
pany, Limited, of London, against the United Oil Company. 

Cox & Tappan, for libelant. 
Conway & Westbrook, for respondent. 

BROWN, District Judge. The above libel was flled to recover In- 
surance premiums. The debt was admitted and a tender made of 
the amount due less an offset of $101.98, whieh the answer allèges to 
be due to the défendants from the libelant for leakage from barrels of 
oil on the steamers Scindia and Clive within the terms of the libelant's 
policy. There was no distinct proof that the leakage of the oil arose 
from sea périls, although the natural inference from the proof that 
the barrels were delivered in New York in apparently good condition, 
would be that the loss arose from sea perUs, no other cause of loss 
appearing. The main question litigated, however, is whether the 
mémorandum clause is to be limited to leakage oceasioned by sea 
périls, or whether it extends to leakage generally, without référence to 
its cause. 

The printed form in the body of the policy provides: 

"Not liable for leakage from molasses or other liquida, unless oceasioned by 
stranding or collision with another vessel." 

The mémorandum clause was as follows: 

"It is also understood and agreed that for and in considération of an agreed 
additional premium this insurance is to eover leakage of the following nained 
oils * • * It 'being understood and agreed that oné-half of one per cent, 
of the quantity ladeu shall be flrst deducted as ordinâry leaknse, the excess 
of such one-half of one per cent, to be considered as extraordinary leakage, 
loss to be paid.by this company if amounting to three per cent, on the amount 
insured." 

The leakage of oil on each vessel in this case exceeded 3 per cent. 
The libelant declined to allow the loss except upon spécifie proof that 
it was oceasioned through sea périls, and it is contended that this 
condition is to be read into the mémorandum clause by implication. 

It is well settled in marine pdicies that gênerai words such aa 
"ail other losses" following the spécifie enumeration of varions sea 
péril causes, are to be construed ejusdem generis with the parti cular 
causes previously specified, as being presuinptively the intention of 
the parties; but it would be a perversion of this rule and wholly out- 
side of the reasons for it, to apply it to a single spécifie cause of loss, 
viz. leakage, speciaUy provided for by a meniprandum clause and an 
extra compensation, where the natural imiport of the language sug- 
gests no such limitation to sea périls, but the contrary. The body of 
the policy includes two of the chief sources of loss by sea périls, 
namely, collision and stranding. It does not cover leakage caused 
by roUing and pitching, a sea peril,^ — nor leakage through insuflaciency 
of packages or through careless handling, which are not sea périls. 
It is often impossible for the insured to ascertain Which is the true 
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cause of the loss; so that if a policy on leakage is restricted to sea- 
peril causes, he will often lose ail beneflt f rom his policy because the 
true cause of loss cannot be ascertained. The only satisfactory In- 
surance against leakage, therefore, is a gênerai Insurance without 
référence to its cause. This was what was desired and what the 
mémorandum clause by ita very language, as it seems to me, plainly 
purports to insure. The distinction it draws is between ordinary 
leakage and extraordinary leakage; not between sea périls and non 
sea périls. It déclares that a loss of one-half of 1 per cent, shall be 
deemed "ordinary leakage," and a loss in excess of that to be "ex- 
traordinary leakage," which is "to be paid by the company if amount- 
ing to three per cent, on the amount insured." In my judgment this 
is a clear and positive engagement to pay any such extraordinary loss 
above 3 per cent., and cannot be varied by paroi évidence of any under- 
standing between the parties to the contrary. 

The évidence leaves no doubt that both parties understood this to 
be the meaning of the language used in the mémorandum clause. 
The policy was negotiated by Mr. Hunter, a broker, who was paid a 
commission by the insurers, and by Mr. Appleton, the représentative 
of the insurers. Mr. Hunter sought the défendants and induced 
them to take ont this policy. He was told that défendants "wanted 
absolute insurance * * * to be covered for ail risks." From 
Mr. Appleton's testimony it is plain that this was communicated to 
the libelant. Mr. Appleton in testifying to his conversation with 
Mr. Hunter before the policy was issued says: 

"My recollection is that it bore upon the question of leakage In connection 
with the oil to be insured; the purport of it was that they wanted a very broad 
policy and dld not want any particular qualifications to be put in as to how 
that leakage was to be caused. I told Mr. Hunter the policy would be given 
in the form he asked." 

It is clear, therefore, that Mr. Appleton understood that the lan- 
guage of the mémorandum clause meant no qualification as to how 
leakage was caused. Mr. Appleton adds, however, that this was 
"with the distinct understanding that no claim would be made for 
leakage unless caused by sea périls, and he (Hunter) said that would 
be satisfactory." This "understanding" with Mr. Hunter was a 
limitation directly contrary to what Mr. Appleton knew the insured 
wanted and authorized Mr. Hunter to obtain; and contrary also to 
the language of the policy which he promised to issue and did issue. 
Mr. Hunter had no authority to assent to any such understanding. 
No notice of it was given to the défendants. The policy was issued 
to them, the company took the premium, and Mr. Hunter took his 
commissions, and when the loss happened within the terms of the 
policy, the insurers set up an unauthorized and a virtually secret 
"understanding" with the broker contrary to the language of the 
mémorandum. If it is strange that such a défense should be inter- 
posed, it would be stranger still if the law could sustain it 

Decree for the défendant with costs. 
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THE ALGpNQmN. 

(District Court, S. D. New York. February 24, 1898.) 

Scppi.iEs— Equitable Owner— Home Port— Bona Pide Salk. 

Supplies were furnlshed to the yacht A. at Boston on the order of the 
master appolnted by the équitable owner, C, who was in possession and 
who reslded In Boston, Mass. The légal title was still held by W. of New 
Yorli, the yendor, as security for a part of the unpald purchase money. 
The materlal man had no knowledge of W. or hls Interest in the yacht, 
and dealt only wlth C. and his master, and after linowledge of ail the 
facts also, he delayed several months in flling the llbel: Held (1) that there 
was no maritime lien; (2) if there was, it was lost by lâches as against 
a bona fide purchaser. 

This was a libel in rem by John Morrison against the steam yacht 
Algonquin to enforce an alleged lien for supplies. 

Convers & Kirlin, for libelant. 

Cowen, Wing, Putnam & Burlingham, for claimant. 

BROWN, District Jndge. Under the contract of sale, Carter was 
équitable owner of the yacht and in possession, running her for his 
own account, and with no power to bind Watson, the holder of the 
légal title. Carter was a résident of Boston; the yacht was there, 
and that was the actual home of the yacht. Watson, a résident of 
Bochester, N. Y., merely held the légal title as a mortgagee might 
hold it, as security only for the unpaid portion of the purchase money. 
The supplies fumished by the libelant were ordered by Carter's 
master, and not by the master of any foreign owner; and the libelant 
was referred to Carter for payment, and collected a prier bill from 
Carter. The libelant had no knowledge of Watson, or of his nominal 
légal title, and the yacht was not in any way represented tô be a for- 
eign vessel. Being, however, foreign built, she was not entitled to 
registry, enroUment or license; and she had no ship's papers what- 
ever, bût the libelant #as ignorant of this fact. She bore no for- 
eign name, nor did she fly any foreign flag; and whenthe libelaint 
supplied the coal he had no reason to suppose that she belonged to 
any one else than to Carter, to whom he was referred for payment 
The libelant made no inquiries, and was in no way misled. 

In the case of Weaver v. The S. G. Owens, 1 Wall. Jr. 359, 29 Ped. 
Cas. 489, Mr. Justice Grier says: 

"As between the parties and those who dealt wlth the vessel, and where 
the national charaeter is not in dispute, a person rightf uUy In possession, nav- 
igating the vessel for his own use and profit by offlcers and mariners appolnted 
and employed by hlmself, will be considered the spécial owner, whether he 
be lessee, mortgagee, or paroi vendee, notwlthstanding some other person may 
be the reglstered owner and hâve the so-called légal title and gênerai owner- 
ship iiï himself."' 

On this ground it waa there held that a maritime lien could not be 
sustained, the home of the spécial owner being considered as "the 
home port of the vessel." The same principle was invdvèd in the dé- 
cision of The J. L. Pendergast, on appeal to the circuit court, 32 Fed. 
415. See, also, The Alice Tainter, 14 Blatchf. 41, Fed. Cas. No. 195; 
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ïke Plymouth Kock, 13 Blatchf. 505, Fed. Cas. No. 11,237; Tlie Island 
City, 1 Low. 375, Fed. Cas. No. 7,109. 

Ttie décision in The Island City was not overruled by Judge Lowell 
in the subséquent case of The George T. Kemp, 2 Low. 477, Fed. 
Cas. No. 5,341, but some of its gênerai statements were qualified. In 
this latter case a décision opposite to the ruling in The Alice Tainter, 
supra, aeems to hâve been reached, and a maritime lien upheld ; but 
this was upon the ground that the parties had deliberately put the 
vessel into a foreign ownership for the purpose of obtaining the bene- 
flts of the foreign law and of flying a foreign flag which were held to 
be représentations of her character. In the présent case no such 
éléments exist; and in any event, I should follow the adjudications of 
the circuit court in this circuit. 

The case seems to be entirely within the class described by Mr. 
Justice Grier and the other cases above cited. I must hold this 
yacht, therefore, to be equitably and for ail practical iiurposes as re- 
spects supplies, a Massachusetts vessel. The libelant had at hand 
ail possible means of inquiry to acquaint him with the facts ; and sev- 
eral months before the sale of the vessel to Mr. Webb, a bona flde 
purchaser, the libelant was made acquainted with the substantial 
facts, and yet took no measures to enforce any supposed lien against 
the yacht. Had Carter been a charterer of the vessel, instead of a 
vendee in possession, it would be impossible, I think, under the other 
circumstances stated, to main tain a maritime lien against the vessel, 
since the décision of the suprême court in the case of The Valencia, 
165 U. S. 264, 17 Sup. Ct. 323. The same principles would seem to 
preclude the libelant from treating the vessel as foreign. 

2. If It were otherwise, however, and a lien deemed originally ac- 
quired, I think the libelant should be held to hâve lost it by lâches as 
against Webb, a bona flde purchaser from Carter. This sale was 
not made until seven months after the supplies in question were fur- 
nished. During ail this time the yacht was mostîy in Boston, and 
the libelant had abundant means of proceeding against her had hp 
desired to do so. Long before the sale to Webb, the libelant had 
express information that Carter was the équitable owner. When 
Webb purchased of Carter, he caused ail reasonable inquiries to be 
made for any liens or incumbrances, and was assured there were none. 
In truth, thèse facts, and some expressions in the testimony of Ander- 
son, go far to sustain the inference that the supplies were not fnr- 
nished to the yacht upon the crédit of the vessel, notwithstanding the 
fact that the bill was made out as usual to the ship and owners, but 
in reliance alone upon the gênerai responsibility of yacht owners. 

The libel must be dismissed. 
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SCOW NO. 190 and FOUR HUNDBED AND FIFTÏ BALBS COTTON. 

(District Court, D. Maxylanfl. July 12, 1898.) 

Cabri AOB bt 8ba— Conitkctihg Likes — Dauagb m Tbassit — Pbo Rata 
Preight. 

When goods, shlpped for long distances under througb blUs of ladlng, 
whlch recognlze several distinct carriers and stages of transportation, aie 
damaged at one of the recognized points of transshlpment so that thelr 
further transportation becomes Impracticable, and an Immédiate sale la 
necessary for the Interests of ail coneerned, the carrier whlch bas perform- 
ed the last stage of the carriage, and advanced the frelghts of precedlng 
carriers, Is entltled to pro rata frelght. 

J. Southgate Lemmon, for Baltimore Steam-Packet Ce, intervening 
petitioner. 
Schumacher & Whiteloek, for claimant of cotton. 

MOKEIS, District Judge. This suit originated in a libel for sal- 
vage filed May 18, 1898, by one Sehultz, owner of a steam tug, against 
the Bay Line scow No. 190 and 450 baies of cotton. On May 17, 
1898, about noon, a flre broke out on the wharf of the Baltimore 
Steam-Packet Company, usually çalled the "Bay Line," in the port of 
Baltimore, while a scow belongirig to said Bay Line was lying at its 
wharf, haying on it 450 baies of cotton, just brought from Norfolk 
by one of the Bay Line steamers, and which was about to be sent on 
board an océan steamer of the Johnston Line, to be carried to Liver- 
pool. The libelant, Sehultz, alleged that about 1 o'clock on the day 
of the flre he discovered the scow adrift in the harbor, with the cotton 
on flre, and that he had towed the scow to a place of safety, and, 
by pumping water upon the burning cotton, he had, with some as- 
sistance from other steam tugs, flnally quenched the flre, and had 
saved the scow and a great part of the cotton. On the 20th May, Mr. 
William Cunningham, as agent of the owners of the cotton, flled in 
the case his claim for the cotton; and the Baltimore Steam-Packet 
Company, its claim for the scow. By agreement the damaged cotton 
was delivered to Mr. Cunningham, in order that he might deal with 
it for the beneflt of ail coneerned. Upon a survey the cotton was 
found to be much burned and wet, and the baies bursted, and marks 
net decipherable, so that it was totally unflt for shipment to Liver- 
pool; and the surveyor recommended that it be sold. On the day 
after the lire the agents of the Jolinston Line, leaming of the con- 
dition of the cotton, notifled the steam-packet company that they 
would not receive it. Mr. Cunningham had the cotton at once put 
in condition for immédiate sale, and on May 26th it was sold at auc- 
tion as wet and damaged cotton. The sound value of the 450 baies 
was $13,685.45. The net proceeds of the sale were $8,560.03. Out 
of thèse proceeds, Mr. Cunningham bas, by agreement, settled the 
daim for salvage, and other expenses, and has in hand the remain- 
der, subject to such decree as may be passed in the matter now before 
the court. The présent controversy arises upon a pétition of the 
Baltimore Steam-Packet Company to be allowed out of the fund a 
«laim for freiçht pro rata itineris. The cotton had been shipped 
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fpom places in Georgia to be carried by railroad to Norfolk, Va., and 
from tbere had been brought on a steamer of the Baltimore Steam- 
Packet Company, called the "Bay Line," to Baltimore, to be delivered 
by it, upon lighters, to a steamship of the Johnston Line, to be car- 
ried to Liverpool. For 200 of the baies there had been issued through 
export bills of lading, at an agreed through rate of so much per 100 
pounds, from Newman, Ga., to Liverpool. Thèse bills of lading called 
for transportation by the Atlantic & West Point Railroad to Atlanta, 
by the Southern Air Line to Norfolk, by the Bay Line to Baltimore, 
and by the Johnston Line to Liverpool, with différent stipulations 
for différent parts of the route. The other 250 baies had been brought 
from Georgia by railroad to Norfolk, and a bill of lading had there 
been issued by the Bay Line and the Johnston Line at a through rate 
per 100 pounds from Norfolk, via Baltimore, to Liverpool. There 
was a mémorandum on the bill of lading that $301.63 back charges 
had been paid. It was also stipulated that a delivery by the Bay 
Line (the cot+on being lightered at shippers' risk) to the Johnston 
Line should end the liability of the Bay Line. The through rate was 
divided an'ong the carriers by agreement, and, according to their 
understanding, each paid when it received the cotton the accrued 
freight charges of the preceding carriers. This was, however, an 
arrangement between the carriers which did not concern the shippers, 
as they were only to pay the through rate upon landing of the cotton 
at Liverpool, but it was notice to them that the cotton was to be 
carried from point to point by successive carriers. With regard to 
the condition of the cotton after the are, it was obviou» to ail con- 
cerned that it was, commercially speaking, impossible to send it 
forward. A considérable quantity had been bumed up. Ail the 
baies had been burst open, or so defaced that the baling and the 
marks were gone. The agents of the océan steamer would not touch 
it, for f(?ar that flre might break ont again in some portion of it. 
There were no applianceg in Baltimore for putting it into merchant- 
able shape, if it were anywhere possible to do so. It was recog- 
nized by ail that the only sensible course was to accède to Mr. Oun- 
ningham's suggestion, — that he, as representing the underwriters and 
owners, should take the damaged cotton in charge, and dispose of it 
promptly, before the damage and expenses made the loss greater. 

The gênerai mie is that the freight cannot be recovered unless 
the stipulated voyage has been actually performed, or is prevented 
or is dispensed with by the shipper; and there is at common law no 
implied promise to pay pro rata itineris for carrying the goods a 
part of the voyage unless the owner of the goods voluntarily, and 
not under compulsion, accepta the goods at an intermediate point 
in such a way as to raise a fair inference that further carriage of 
the goods was întentionally dispensed with. Vlierboom v. Chap- 
man, 13 Mees. & W. 230; Osgood v. Groning, 2 Camp. 466; Hunter 
V. Prinsep, 10 East, 378; Mitchell v. Darthez, 2 Bing, N. C. 555; Oaze 
V. Insurance Co., 7 Cranch, 358; Hurtin v, Insurance Co., 1 Wash. 
C. C. 530, Fed. Cas. No. 6,942; The Nathaniel Hooper, 3 Sumn. 542, 
Fed. Cas. No. 10,032; Hutch. Carr. § 455 et seq.; 1 Pars. Adm. 239. 
Dnder the old rule applicable to continuons voyages, ît wonld seem 
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that when goods were damaged in the course of thei voyage, and 
from nécessité sold at an intennediate port, they were not liable 
for any ifreight whatèvér, The > iNathaniel Hobper, 3 Sumn. 542- 
549, Fed. Cas. No. 10,032. But more recently, and with respect to 
the carriage of goods for long distances under bills of lading which 
recognize several distinct carriers and stages of transportation, it 
has been held in the admiralty that when the further transportation 
of the goods is prevented by some incapacity in the goods them- 
selres, and a condition of things arises which makes a sale, or de- 
livery to those representing the owner of the goods, at one of the rec- 
ognized points of transshipment, and where there is a niarket for the 
goods, the only really practioable course, then a reasonable rule of 
partial compensation for the service performed may be applied. 
The case of British & Foreign Marine lis. Co. v. Southern Pac. Co., 
heard first in the district court for the Southern district of New 
York (55 Fed. 82), and then on appeal in the circuit court of appeals 
for the Second circuit ([1896]; 18 G. G. A. 561, 72 Fed. 285), was in 
its facts substantially similar to the présent case. The finding of 
facts in that case does not state the ditficulties of fçxwarding the 
damaged cotton as strongly as the évidence shows them to hâve 
been in this case. But the difflculty was in fact the same. No 
refusai by any océan steamer was proved, as in that case; but it is 
obvions that no steamship company would want to take on board 
for an Atlantic voyage a lot of partially bumed cotton, recently in 
a flre, and no merchant would want to send such merchandise to 
Liverpool. It seems to me to be making impractical distinctions, 
likely to confuse and embarrass business transactions, to attempt 
to distinguish the facts of that case from this. In the case referred 
to it was held in both the district court and in the circuit court of 
appeals that the Southern Pacific Company, which had brought the 
cotton to New York from ports in Texas, and had advanced freights 
to the preceding carriers, who had brought it from the interior, — 
it ail being billed through for shipment from New York to European 
ports by steamers from New York, — was entitled to be paid pro rata 
freight on the cotton damaged by flre while on the pier or in lighters 
at New York, and which was sold because damaged and not fit to 
be carried forward. It was held that acceptance or acquiescence 
by those representing the owners of the cotton under such circnm- 
Btânces raised a fair inference that further carriage of the cotton 
T*^a8 dîspensed with, and implied an agreement to pay pro rata 
Ireight. In thèse commercial cases the rule should be uniform and 
"èërtain and easily applied, and it is important that the courts should 
not lend themselves to confusion by subtile distinctions. The rules 
of gênerai average, and for settling losses arising from disasters, 
mnst be somewhat arbitrary; but it is most important that they 
should be fixed, in order that merchantô, carriers, and insurers may 
make their contracta' understandihgly.f' Accepting, therefore, the 
décision of the circuit court of appeals of the Second circuit as the 
rule to govern this case, I hold that the petitîoner is entitled to re- 
çoive the back charges for freight paid by it in respect to the cotton 
BOt dèstroyetf, and its freight charges bn the cotton not destroyed. 
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Thèse items of freight and back charges nonallowed the petJtioner 
muât contribute its proportionate share of the salvage and attend- 
ant ezpenses. In respect to the cotton destroyed, the pétition*!* 
can recover neither the back charges nor its freight. 



THE JOHN p. GAYNOR. 
(District Court, D. Connectieut. June 27, 189S.) 

C0LI.ISIOH— SCHOONER AND TUG. 

A schooner and tug colliding in Long Island Sound at night, held both 
In fault,— the schooner for changing her course, and lufflng up Into the 
wlnd, probably through the inattention of the captain or mate or both. 
who were the only persons on board, and who had been long on duty with- 
out sulficlent sleep; and the tug for going for at least half a mile at right 
angles to the course of the schooner, and thèn changing course In order 
to cross her bow, when it was certain the schooner could not avoid the 
tug's hawser and tow without changing her course. 

This was a libel in rem by John B. Eaton and others, owners of 
the schooner Dreadnaught, against the steam tug John P. Gaynor, to 
recover damages resulting from a collision. 

Alling, Webb & Morehouse and Harrington Putnam, for claimants. 
Samuel Park, for libelants. 

TOWNSEND, District Judge. At 5 o'clock on the morning of 
November 22, 1897, the claimant's steam tug Gaynor, 91 feet long, 
and having a scow in tow, ran into, struck, and sank libelants' 
schooner Dreadnaught, 39^ tons, at a point in Long Island Sound 
about one mile west of Bartlett's Reef lightship. The wind was 
northwest, and blowing a good breeze. The tide was at the last 
quarter of the flood. The tug was on a voyage from Point Judith, 
È. I., to Sachem's Head, Conn. The schooner was bound from New 
York to Westerly, R. I., running free, and each vessel was going at 
about six miles an hour. Each boat carried the régulation lights. 
It was a good night for seeing the lights, and each vessel claims that 
it sighted the other at a good distance away. The libelants contend 
that the schooner kept about on a due east course, but that the tug 
failed to keep ont of the way of the schooner, and changed her course 
80 as to cross the schooner's bow. The claimants allège that the 
schooner changed her course, and thereby caused the collision. The 
évidence was almost entirely in the form of dépositions, and is full of 
inconsistencies and contradictions. The theory of the collision ad- 
vanced by the claimants receives some support from the admitted 
facïs and other sources. It is admitted or proved that there were 
only two men on the schooner, — a captain and mate and steward; 
that the captain had been on duty, pumping, ever;^ 20 minutes, or 
Bteering the schooner, \f ithout rest or sleep, from hal: past 4 Sunday 
afternooû until the timé of the collision, 5 o'clock Monday morning; 
that the mate-steward, who was paid extra because he did not hâve 
very much sleep when on thèse trips, either had been without sleep 
for 8J hours or was below asleep until the captain called him, f'^st 
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before the collision; and that the captain of the schobner admitted 
that he had seen the red lighf of the tug for a considérable time before 
the collision. In view of the évidence as to Btewart, the schooner's 
mate, coming on board the tug without his coat, in view of the long 
hours of arduous work imposed on the captain and mate of the 
schooner, and of the whole évidence, I conclude that after the tug 
had ported her helm, and the vessels were going red to red, the 
schooner changed her course, and luffed uo into the wind, through 
the inattention of the captain or mate or both, and that this change 
of course contributed to cause the collision. The question, then, 
arises as to whether the tug also was négligent. The principal wit- 
ness for the claimants was Pendleton, the mate, who was steering the 
tug. According to his têstimony, the schooner, when he flrst saw it, 
showed both lights, then for a few minutes only her red, and when 
she was a mile (afterwards changed by him to a half mile) away she 
luffed to port, showing her green light only, and from that time to the 
time of the collision kept a northeast course. He admits that for 
half a mile he thus proceeded at right angles in the then course of the 
schooner, and that near the close of the half mile he changed his own 
course to northwest, and struck the schooner amidships. He also 
admits that if he had simply kept his course after the schooner 
changed to the northeast, he would hâve avoided her, and that, al- 
though the schooner might bave avoided his tug, she could not hâve 
avoided the tow without again changing her course. In thus going 
for a half mile at right angles to the course of the schooner and then 
changing his course in order to cross her bow, when it was then cer- 
tain that the schooner could not avoid his hawser and tow without 
changing her course, was négligence. 

Certain têstimony as to a conversation between the captain of the 
f^chooner and the pilot of the tug was admitted subject to exception 
with the request that the court would afterwards raie thereon. The 
têstimony as to the admissions of the pilot is admitted only for the 
purpose of qualifying the stàtements contained in his déposition. Let 
a decree be entered dividing the damages, and referring the œatter to 
a commissioner. 
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THE OEEGON. 

(District Court, S. D. New York. March 28, 1898.) 

COLLISION-^SlGNALS NOT NOTICBD— SlGNALS OMITTKD — ROTJNDING OUT OF 

Slip. 

The ferryboat O. roundlng out of her slip at Broadway, WlUlamsburg, 
and going up the East river agalnst the ebb tlde, came In collision at a 
small angle in about mld river off S. Flfth street, with the passenger 
steamer R. coming down at 12 to 13 knots speed. , The R. when about 
600 yards away gave one whlstle and ported. TheO. dld not hear that 
signal and gave no whlstle untll toc late; she claimèd that the R. was so 
close to the Brooklyn shore that the O. was obllged to go to the left, but 
the contrary was found upon the évidence. Edâ, that the O. was In fault; 
(1) for lack of lookout and attention to the R.'s signal; (2) for giving no 
signal, if she deslgned to cross the R.'s bow, whlch was on the O.'s star- 
board hand; (3) for not roundlng to pass to the right of mld river as she 
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mlght easlly hâve donc, the courses of the two vessels as she roandefl, 
comlng about head and head. Helâ, also, that the R. was justlfled In 
countlng upon that navigation by the O., In the absence of any signai 
to the contrary, but that the R. was to blâme for her apeed above the stat- 
ute limlt of 10 knots, and that the damages should be divlded. 
8. Damaobs— Personal Injuries— Nbrvods Shock— Cargo— Hahtbr Act. 

Clairos for injuries to passengers or for loss of baggage are not withln 
the thlrd section of the Harter act; and for loss of cargo, the exemption 
of one vessel from paying her share, in case of mutual fault, does not 
Increase the liabllity of the other vessel. 

Carpenter & Park, for the Rosedale. 
Wilcox, Adams & Green, for the Oregon. 

W. W. Culver, Dudley E. Horton, M. A. Lesser, and I. A. Ourwitch, 
for creditors. 

BROWN, District Judge. The above pétitions to limit liability 
grow ont of a collision which occurred in the East river off South 
Fifth Street, Williamsburg, at about 11:30 a. m. on September 3, 
1896, between the steam, passenger and freight boat Rosedale, ply- 
ing between New York and Bridgeport, Conn., and the ferryboat 
Oregon, plying from the foot of Broadway, Williamsburg, to Twenty- 
Third street in the East river, N. Y. By the collision the Rosedale 
was sunk; the Oregon was damaged; and claims to personal in- 
juries, and also for loss of goods on the Rosedale, hâve been in 
terposed. 

At the tîme of the collision the tide was at the last of the ebb and 
weak. The Rosedale was coming down the East river, and as her 
ofiQcers allège, about in the center of the river. The Oregon's wit- 
nesses say she was close over to the Brooklyn shore. When off about 
South First street, the Oregon was seen just leaving her slip at 
Broadway and rounding to corne up her usual course in about mid 
river. The Oregon was then about 600 yards below the Rosedale, 
and as the offlcers of the latter say, about a point on their port bow. 
In a few seconds the Rosedale gave her a signal of one whistle, to 
which no answer was received, nor was any signal given by the 
Oregon at any time until alarm signais shortly before the collision, 
too late to be of any service. Shortly after signaling, the Rosedale 
ported her wheel slightly, so as to change her head about half a 
point more to starboard; and soon after, receiving no answer from 
the Oregon, she slowed. When about 150 to 200 yards apart, both 
vessels sounded an alarm and gave the order to reverse. They came 
in collision in about mid river, the Oregon striking with her port bow 
the port side of the Rosedale about 20 feet from her stem; neither 
vessel, as I flnd, being stopped at the time of collision. The angle 
of collision ia not definitely fixed, but was probably small. It would 
be at once increased, because both boats were immediately turned 
to the westward by the force of the collision, and that would nat- 
urally give the impression of a larger angle at the moment of con- 
tact. 

The East river at the place of collision is from 1,600 to 1,800 feet 
wide. For the Oregon it is claimed that the speed of the Rosedale 
was at the rate of from 14 to 15 knots, instead of only 10 knots, the 
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limit prescribed by statnte; that when the Eosedale was first seen 
ofl South First street, she was not more than from 300 to 400 feet 
ofif the Brooklyn shore, and heading about straight down river, and 
that she was therefore wholly out crf the way and to the eastward of 
the usual course of the Oregon, so that the Oregon did not need 
to give her any further attention, and that the Oregon was occu- 
pied in avoidihg a tug and tow thàt were coming up a little to the 
westward of the center of the river; that it was the duty of the 
Eosedale to keep along the Brooklyn shore; and that the collision 
was brought about solely by the fault of the Rosedale in her exces- 
sive speed and change of course of at least two or three points to 
starboard. 

1. There is great contradiction in the testimony as to the place of 
the Rosedale in the river. Several of the witnesses for the Oregon are 
inconsistent in their différent statements; others now testify differ- 
ently from their statements before the local inspectors. The usual 
course of the Rosedale was down the middle of the river. No rea- 
son appears why she should hâve departed materially from that course 
upon this trip. There were no other vessels in the way; and in or 
near the middle of the river she had a more favorable tide at the 
last of the ebb than she would hâve had near the shore where it 
would be slacker. Her own officers could best know and judge of her 
position; and their testimony that she was in about mid river is 
substantiated by much other independent testimony. After port- 
ing half a point, she went not more than 800 feet to the place of 
collision, and this would give only about 80 feet westing to mid 
river where the collision occurred. My conclusion on this point, not- 
withstanding the opposite testimony, is that when she signaled the 
Rosedale was but little nearer to the Brooklyn shore than to the 
New York shore, and was not materially out of mid river. 

In the slack ebb, the ferryboat would naturally be expected to go 
up in about mid river, and at this time necessarily so, as the tug 
Anthracite with her tow was but little on the New York side of 
mid river and opposite the ferryboat, so as to prevent her from cross- 
ing beyond mid river. As the ferryboat rounded up the river she 
and the Rosedale would hâve corne "nearly head and head," i. e. so 
as to show each other, if it were night, their two colored lights. It 
was the duty of each, therefore, to go to starboard under a port 
wheel, as when rounding a bend in a tortuous stream. The John S. 
Darcy, 29 Fed. 644, 647, affirmed in 38 Fed. 619. The Rosedale nav- 
igated in accordance with this rule, giving, as was her duty, a sig- 
nal of one whistle. Had the ferryboat observed the rule and done 
likewise, no collision would hâve ensued. Nothing was in the way 
of the ferryboat to prevent her from observing it and going to the 
right. She came out of the slip with her helm only half over to port ; 
not for a considérable time afterwards, nor until collision was im- 
minent, did she put it hard a-port. As she was heading about 
straight up river at the time of collision, the resuit leaves no doubt 
that had she ported more when the Rosedale was flrst seen, or when 
the latter gave her a signal of one whistle, she would hâve passed 
well clear of the Rosedale, port to port, a.B the rule required. 
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2. On coming out of hei* slip, the Oregon had the Kosedale on her 
starboard hand. The Kosedale was less than a third of a mile away 
and on a crossing course. It was, therefore, the Oregon's duty to 
keep away from the Kosedale, and under the circumstances to do 
this by going to the right, as that course was practicable, easy and 
safe, while crossing her bows was at best dangerous. In any event, 
had she designed to cross the Rosedale's bows, it "was her imper- 
ative duty," as stated by the court of appeals in the case of The 
Albany, 81 Fed. 966, 971, "to signal such intention by a two-blast 
signal and obtain assent to- it." Had such a signal been given, the 
collision no doubt would hâve been avoided. 

This collision in my judgment is primarily attributable to the fault 
of the Oregon, flrst, in having no lookout properly attending to his 
duties, and the inattention to the Kosedale, or to her signal of one 
whistie; second, to the pilot's inattention or perhaps ignorance of 
the rules of navigation, in apparently supposing he had the right of 
way; thirdly, to the pilot's failure to give a signal of two whistles 
to the Kosedale, when he meant to cross her bows. The position of 
the Anthracite was no real embarrassment to the ferryboat, and fur- 
nishes no excuse for her pilot's inattention to the Kosedale and her 
signal; since the tug and tow did not require his wheel to be more 
than half way to port, as usual, in rounding up river. Had .he prop- 
erly attended to the Kosedale, or observed the ordinary rules of nav- 
igation, his duty was plain and easy, — either to put his helm hard 
over and go to the right, as he could hâve done without stopping, or 
to hâve stopped until the Kosedale had passed. The slight port- 
ing of the Kosedale, instead of interfering with the performance of 
this duty, facilitated it. The Kosedale, receiving no signal of two 
whistles from the Oregon, had the right to assume that the Oregon 
would keep to starboard. 

3. The Kosedale had no lookout forward. But it Is plain that the 
Oregon was seasonably observed from her pilot house, and that a 
lookout forward would hâve added nothing to the observation and 
knowledge of the oflacers, for the purpose of avoiding collision. The 
absence of a lookout forward was, therefore, immaterial. 

I think the évidence shows, however, that the Kosedale was in 
fault for excessive speed beyond the statute limit of 10 knots. There 
is much outside testimony to her rapid movement, while the évi- 
dence of her ofiQcers, in this regard, is necessarily uncertain, and the 
direct testimony as to her révolutions leaves no doubt in my mind 
that she was making from 12 to 13 knots (besides the tideway) when 
the ferryboat was flrst seen. In several ways this clearly contribut- 
ed to the collision, and I must, therefore, hold her also to blâme. 

4. The claim of damages for personal injuries in behalf of Mrs. 
Tilden, présents a very diflScult question. By the collision she was 
thrown against a chair. She showed no injury at the time. It is 
claimed that she subsequently became incapacitated to perform her 
household duties from this cause, and still remains so. She called no 
physician antil some nine days after the accident, and since then ha s 
been more or less under médical treatment. Her complaints, though 
seemingly genuine and attended with undoubted auflering, are not 
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whollj explicable. The most skillful examination flnds some spinal 
irritability, with such discomforts as attend that condition. The 
case seems to belong to the class of nervous shock occasioned by the 
circumstances of the collision. She is slowly improving. There is 
great diversity of opinion, even in the médical profession, as regards 
the extent of the incapacity of persons suffering from thèse nervous 
disturbances. On the whole évidence I conclude to allow to her the 
sum of $1,250; and to her husband the sum of $250. 

5. A claim bas been interposed by Gross & Co., now represented 
by their assignée, for the loss of a case of clothing shipped as mer- 
chandise at Bridgeport on the Rosedale, consigned to Catskill, and 
to be transportes by the Rosedale to New York as a part of her 
cargo. As respects the liability of the Rosedale for this loss, I must 
hold the claim barred by the third section of the Harter act (Act 
Peb. 13, 1893; 27 Stat. 445; 2 Supp. Rev. St. p. 81), since the fault 
by which the loss occurred, so far as the Rosedale is involved, was 
a fault in the "navigation or management of the ship." It is sug- 
gested that the lack of a lookout forward was a lack in "manning 
or equipping" the vessel, for which the owners are responsible. I 
hâve found, however, that the absence of a lookout forward on the 
Rosedale was not in this case a contributing cause of the collision, 
and therefore was not the cause of the damage. But aside from 
this, there is no évidence or presumption that the vessel was not 
properly manned and equipped. The évidence is to the contrary. 
Whether a lookout is stationed forward or not, when the ship has 
a compétent crew, as she did hâve in this case, dépends wholly upon 
the management or direction of the oflBcers; in other words, it is 
a part of the "management of the ship," for which the owners are 
not responsible to the shippers of cargo. Under the law as it ex- 
isted prier to the passage of the Harter act, in cases of collision by 
the common fault of two vessels, where each is required to pay half 
the damage, it has been adjudged by this court that the third section 
of the Harter act, in relieving the carrier vessel and her owners from 
responsibility for their half of the damage to cargo, was not de- 
signed to increase thereby the damage payable in such cases by the 
other vessel. The Viola, 60 Fed. 296; The Niagara, 77 Fed. 329, 

"335. The claim for the case of goods, therefore, can be proved to 
the extent of one-half the damage against the Oregon; but it must 
be disallowed as against the Rosedale. 

6. Injuries to passengers, and claims for loss or damage to their 
Personal baggage, not shipped as merchandise and not paying freight, 
are not in my judgment within the exemptions of the flrst clause of 
the third section of the Harter act. Thèse claims, therefore, can be 
proved against both vessels. The claim for loss of baggage will be 
referred back to the commissioner to ascertain the amount, if not 
admitted. 

Decree accordingly. 
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MOSES V. HAMBURG-AMERICAN PACKET CO. et al 

(District Court, S. D. New Tork. April 12, 1898.) 

OoLLisioN— Personal Injubiks— Ticket Exemptions— |100 Limitation— Hau- 
tes AOT. 

On a collision In New York harbor causlng loss of the hand of a boy 
four years old, a steerage passenger, held that the steamer, belng In fault, 
was net exempted by the third section of the Harter act, nor by a limi- 
tation to $100 for any personal Injuries expressed in the ticket, this not 
being a reasonable proyislon; nor by exemptions from liability for nég- 
ligence, 

Libels in peraonam to recover damages for personal injuries. 

Grossman & Vorhaus (De Lagnel Berier, of counsel), for libelants. 

Wheeler & Cortis, for Hamburg Line. 

Bobinson, Biddle & Ward, for Clyde Steamship C!o. 

BROWN, District Judge. In the collision between the steam- 
ships Persia and Saginaw, for which both vessels were held to blâme 
(84 Ped. 705), the libelant Jacob Moses, then four years and eight 
months old, and a steerage passenger with his mother on the Persia, 
suffered such injuries of the right hand that it was amputated just 
below the wrist. Libels were filed for damages in his own behalf and 
also by the father, Abraham Moses. By stipulation between the 
parties, it was agreed that the décision upon the trial of the principal 
cause between the Persia and the Saginaw, as respects the question 
of négligence, shonld stand as the décision in the présent case; and 
that issue is therefore disposed of in favor of the libelants. 

The answer of the Hamburg Company, the owners of the Persia, set 
up as a further défense, (1) the provisions of the Harter act (Feb. 13, 
1893; 2 Supp. Rev. St. p. 81); and (2) the following provision in the 
contract of carriage: 

"Neither the ship, the shipowner or the agent is responsible beyond the 
amount of $100 for loss of or injury to the passengers of the Persia, arislng 
from steam, latent defects in the steamer, * • * (Jefault or négligence of 
the shipowner's servants, whether on board the ship or not, or from the 
négligence in navigation of any other vessel." 

Neither of thèse défenses can I think be sustained. The first is^ 
not consistent with previous adjudications in this court, or with 
the proper construction of the act of 1893, as recently expounded in 
the case of The Delaware, 161 U. S. 459, 16 Sup. Ct. 516. In the 
latter case the libél was filed by the master, owner and crew of the 
tug Talisman to recover damages arising from a collision of the Dela- 
ware with the Talisman through the faulty navigation, as it was de- 
termined, of the Delaware alone. Upon an appeal from a decree 
in favor of the libelant, the question was submitted upon certiflcate 
to the suprême court, whether the Harter act afforded any défense; 
The third section of that act, read literally, is broad enongh to in- 
clude ail damages inflicted upon other vessels by collision ; just as it 
Is claimed in this case that the statnte is broad enough to include, 
and must, it is therefore urged, include personal injuries to passen- 
gers. The suprême court, however, held otherwise as respects col» 
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lision damages to other vessels; and in the opinion of tlie court, de- 
livered by Mr, Justice Brown, it is said : 

"It Is entirely clear, however, that the whole object of the act is to modlfy 
the relations prevlously existing between the vessel and her cargo. Thls ts 
apparent not only froin the title of the act, but from its gênerai ténor and 
provisions, which are evidently deslgned to flx the relations between the 
cargo and the vessel, and to prohibit eontracts restrictlng the liabillty of the 
vessel and owners in certain particulars connected wlth the construction, 
repalr and outflt of the vessel, and the care and dellvery of the cargo." 
Page 471, 161 U. S., and page 522, 16 Sup. Ct. "It Is true that the gênerai 
words of the third section above quoted, If detaehed from the context and 
broadly construed as a separate provision, would be susceptible of the mean- 
ing claimed, but vehen read in connection with the other sections and with 
the remainder of section 3, they show conclusively that the liabillty of a 
vessel to other vessels with which it may come in contact was not Intended 
to be affected." Page 4T4, 161 U. S., and page 523, 16 Sup. Ot. 

The entire course of reasoning in the opinion in support of the dé- 
cision of the court that the only object of the act is "to modify the 
relations previously existing between the vessel and her cargo," is 
equally applicable in excluding tbe act from any application to pas- 
sengers. 

A further considération not there referrcd to, but suggested by 
the présent case, is the fact that section 3 is expresisly limited in its 
application to vessels "transporting merchandise or property." The 
Persia carried merchandise as well as passengers. But there are 
many vessels that carry passengers only, and to those vessels the act 
cannot apply. But it is not conceivable that congress intended by 
this act to discriminate between thèse two classes of vessels in re- 
spect to their liabillty for négligent injuries to passengers, and to 
provide that the one class sbould be exempt from liability and the 
other class not exempt, simply because the former carries merchandise 
and the latter does not. The restriction of the third section to "ves- 
sels carrying merchandise" is indicative of the limited scope of the 
act, as construed by the suprême court, extending only to the rela- 
tions between the vessel and her cargo, or its owners. See The Viola, 
59 Fed. 632, fi34, 60 Fed. 296; The Niagara, 77 Fed. 335. That the 
third section does not apply to passengers or their baggage was ruled 
by this court in the récent case of The Rosedale and The Oregon, 88 
Fed. 324, 

2. In cases not within the exemptions of the Harter act, the law 
of this country in respect to the liability of carriers for damages aris- 
ing though the négligence of their servants, as established in Eail- 
road Co. v. Lockwood, 17 Wall. 357, bas not been changed. A rea- 
sonable provision, however, in the bill of lading or other contract, 
limiting the extent of the carrier's liability for loss or injury of goods, 
operating as a liquidation of damages in advance, and having référ- 
ence to the price of carriage, is sustained. Hart v. Railroad Co., 112 
U. S. 331, 5 Sup. Ct. 151. If the provision of the contract of transporr 
tation in this case were a reasonable provision of that character, I 
tMnk it should, thereïore, be upheld. But considering the nature 
of the injuries liable to happen to passengers through careless naviga- 
tion, Including, it mày be, the loss of life or limb, and the large awarda 
ofteu made therefor, which the courts hâve often held to be not unrea- 
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Bonable or excessive, it seems to me that a stipulation that the dama- 
ges for any possible personal in jury shall not exceed $100, cannot be 
seriously considered as any reasonable or substantial proTision what- 
ever. Where the right to limitation as respects damages to property 
bas been sustained, there bas been at least some reasonable or appré- 
ciable proportion between the snm fixed and the loss contemplated. 
In this stipulation, there is no such reasonable relation. The sum of 
f 100 is scarcely more than a nominal sum. Under the décision above 
referred to I must, theref ore, find that this clause of the contract can- 
not be upheld as a reasonable provision. 

3. The father, in the présent case, was engaged in the clothing busi- 
ness, as a manufacturer or dealer in a comparatively small way. The 
son was likely to be brought up in the same or a similar business. 
Taking ail the circumstances into account, I think an allowance 
should be made of $2,500 to the son, and $500 to the father, for which 
sums decrees may be entered vs'ith costs. 



THE KENSINGTON. 
(District Court, S. D. New York. July 6, 1898.) 

1, Carriers bt Sba — Passengbrs' Baogage — Sba Fkrils — Burden of Proof 

— Stowagb — Exemptions for Négligence— Foreion Law — Hartbe Act. 
Bxtraordinarlly roiigh weather warrants a flnding of damage to cargo 
or baggage by sea périls, provided proof of ordinary good stowage Is first 
glven by the ship. This prellminary burden is upon the shlp, and cannot 
rest upon mère presumption. Exemptions for négligence contracted for 
In a forelgn port on a foreign vessel, though valld where made, will not 
excuse torts and conséquent damage wlthin our territorial jurisdiction. 
The Harter act does not apply to passengers or their baggage. 

2. SaMB— LiMITING LlABILITY BY CÎONTRACT. 

It is compétent for carriers by sea to limlt thelr llabiUty for passen- 
gers' baggage to a specified sum, unless higher rates are paid for any 
excess in value; and when this provision is plalnly incorporated in the 
body of the tlclcet, and ample opportunlty is afforded the passenger to 
know It and comply wlth It, it becomes a part of the contract of carrlage 
and binding, and in this case was held to limit the libelants' recovery. 

Roger Poster, for libelants. 

Robinson, Biddle & Ward, for claimant. 

BEOWN, District Judge. The above libel was flled by Mrs. Bleeck- 
er and her daughter to recover for the loss of their trunks and per- 
sonal efiEects upon their passage by the British steamship Kensing- 
ton, of the Red Star Line, from Antwerp to New York in December, 
1897. The défense was a loss by sea périls, and second, a limitation 
to the sum of 250 francs under the provisions of the passenger ticket. 

The libelants' trunks were stowed in what was known as No. 2 
upper steerage in the after part of the third deck above the hold, 
Bometimes used for passengers. A few other trunks were stowed 
there, and some crates of china. The steamer sailed from Antwerp 
December llth. The voyage was extremely rough. For the most 
of the time the passengers were not allowed on deck. On December 
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20th thé steamer met a verj heavy gale in which she labored heavilj 
and was obliged to lie to for 14 or 15 hours, whicii had not previously 
occurred in the master's expérience of 23 years. The steamer was 
a flrst-class ship of about 8,000 tons. In this gale some of the bag- 
gage got adrift, both in No. 2 steerage and in the steerage on the 
deck below. As soon as it was possible the apartment where the 
libelants' baggage was stowed was examined, and the captain de- 
scribes it as being in a state of chaos. Trunks and crates were 
broken and damaged by water in the apartment, coming from the 
condensation of steam from a steam pipe which had been carried 
away in the storm. The vessel arrived in New York on the morning 
of December 23d. The value of the contents of the trunks was above 
250 francs for each of the two passengers, and it is stated in the 
libel to bave been of the value of $2,000. The libelants had been 
traveling in Europe for about a year. The évidence leaves no doubt 
that the ticket for the two passengers, which is marked "Claimant's 
Exhibit A," was purchased by Mrs. Bleecker in Paris on December 
2d. She testifies that at that time she paid part of the money for 
the passage and afterwards on arrivai at Antwerp paid the rest. 
The ticket is dated at Paris December 2, 1897; and tbere is a stamped 
receipt beneath the signature of the ticket, dated at Antwerp, De- 
cember lOth, for the balance of the passage money. This accords 
with the testimony of Mrs. Bleecker, that she paid this balance at 
the ofiBce of the company in Antwerp on the day before the steamer 
sailed, and at the same time delivered her trunks and received her 
baggage check, stating that it was shipped "snbject to the conditions 
contained in the company's ticket and bill of lading." 

In the body of the ticket, under the head of "Notice to Passen- 
gers," it is stated as follows: 

"It Is a condition upon which this ticket Is granted and is mutually agreed 
for the considération aforesaid that" • ♦ *. Hère follow 10 paragraphs 
in type somewhat smaller than the precedlng type, but perfectly clear and 
Segible, stating numerous conditions. Thèse 10 paragraphs are foUowed by 
■the provision: "Ail questions arising hereunder are to be settled according 
to Belgian law with référence to which this contract is made;" after which 
is the signature of the company's agent. The thlrd paragraph provides that 
"the shipowner or agent are not under any circumstances liable for loss, de- 
fault, Injury or delay to the passenger or his baggage, arising from the act 
•of God, public enemies, flre, robbers, thieves of whatever klnd, whether on 
tooard the steamer or not périls of the sea, rivers, or navigation, accidents to 
or of machinery, boflers or steam" • • • "or from any act, neglect or de- 
fault of the shlpowners' servants, whether on board the steamer or not." 

"The shipowner or agent shall not under any circumstances be liable for any 
loss or delay of or injury to passengers' baggage carried under this ticket 
beyond the sum of 250 francs, at which such baggage is hereby valued, unless 
a bill of lading or receipt be glven therefor and frelght paid In advance on 
the excess value at the rate of one per cent, or its équivalent." 

At the time when her baggage was delivered to the company at 
Antwerp on the lOth of December, Mrs. Bleecker made no statement 
of its value, and paid no freight on its excess over 250 francs. 

No évidence was introduced aa to the particular mode of stowage, 
exCept that it was stowed by the comp^y's stevedore at Amsterdam 
under the supervision of the third offlcer, who at the time of the 
trial was sick there. 
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1. Contrary to the libelants' contention, I must hold upon the 
authorities that a ticket of the character above described for a trans- 
atlantic passage is a unilatéral contract, and like a bill of lading is 
binding upon the person who receives it, so far as its provisions are 
reasonable and valid. It is essentially of the same character as the 
ticket in the case of Steers t. Steamship Co., (57 N. Y. 1,) where John- 
son, J., in référence to a claim similar to this observes: 

"The plaintiff, by her agent, was an applicant for a passage to Europe by 
the defendant's ship, the voyage to be commenced at a future day, and re- 
ceived on payment of the prlce a written engagement from the défendant 
expressing Its undertaking. A printed facsimile of thls paper Is before u», 
and although part of It is in smaller type than the rest, no part of it is In 
Buch type as to suggest to the mind the idea of concealment as the possible 
motive for its being so printed." * * » "Looliing to the course of business, 
the court may talîe notice that an engagement for a voyage across the océan 
is a matter of more délibération and attention than buying a railroad ticliet 
or talsing an express company's receipt for baggage or for freight. There is, 
therefore, no room in such a case for the suggestion that the party is sur- 
prised Into a contract, when be supposes hlmself only to be taking a token 
indicative of his right. ïhe paper in évidence ought, therefore, to be re- 
garded as having received the mutual assent of the parties, and as being, as 
its language purports, their contract touching the voyage in question." 

I flnd nothing later diminishing the force of thèse observations 
See Zimmer v. Railroad Co., 137 N. Y. 460, 463, 33 N. E. 642. 

2. One of the exemptions specifled in this ticket or contract is 
losses "by périls of the sea," and upon the évidence, if preliminary 
proof of good stowage had been given, I think a prima facie case of 
Icss by sea périls would hâve been made eut, which it was incum- 
bent on the libelants to rebut by proof of négligence in the ship. 
The évidence leaves no doubt that the passage was one of very 
extràordinary severity, such as might account naturally for what 
happened, viz. the baggage getting adrift and breaking the steam 
pipe, even though the baggage was well stowed; but it might also 
bave happened from poor stowage, of which some évidence was 
sought to be given, though I do not regard it as of much weight 
There is no direct évidence of the mode of stowage, but only that 
the baggage was stowed by the regular stevedore of the Une. It is 
urged that this fumishes a reasonable inference of customary good 
stowage; and when there is proof, as there is in this case, of very 
extràordinary weather and rolling of the ship, such as would nat- 
urally cause baggage stowed with ordinary care to get adrift, it is 
claimed that the authorities indicate that the burden of proof is 
on the libelants to show some négligence, but for which the loss 
might nevertheless hâve been avoided. See Clark v. Barnwell, 12 
How. 272, 280. The suprême court in that case approved the rul- 
ing of Lord Chief Justice Denman in Muddle v. Stride, 9 Car. & P. 
380: 

"That If on the whole It be left In doubt what the cause of the Injury Is. 
or if It may as well be attrlbutable to périls of the sea as to négligence, the 
plaintiff cannot recover," • * • "but the jury were to see elearly If the 
défendants were guilty of négligence before they coula flnd a verdict agalnrt 
them." . 
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In tîife case of The Neptune, 6 Blatchf. 193, Fed. Cas. No. 10,118, 
thesaiue point was ruled where a steainship "encountered on the 
Voyage an ùnusuallj violent storm which fully accounted for the 
damage wlthin an exception in the MU of lading"; and it was held 
by Mr. Justice Nelson that this threw the onus on the shipper to 
establish carelessness or négligence on the part of the master or 
owner of the vessel leading to the particular loss; and for failure to 
establish this a decree dismissing the libel was affirmed. See The 
Fern Holme, 24 Fed. 502, 503; The Portuense, 35 Fed. 670. Thèse 
cases, however, do not dispense with the usual proof of good stow- 
age by the ship. To assume proper stowage upon mère inference, 
and to throw upon a shipper or passenger the burden of pToving the 
contrary, without any proof by the ship, seems.unreasonable and in- 
équitable, considering that proof on this subject is peculiarly with- 
in the poWef of the ship to produce, and comparatively easy for her, 
but difficult if not impossible for the passenger or shipper. Proper 
stowage, moreover, is essential to seaworthiness as respects cargo, 
or baggage; and hence this essential preliminary condition of sea- 
worthiness shbuld hâve been established by the ship by proof of prop- 
er stowage, just as in The Edwin I. Morrison, 153 U. S. 210. 14 
Sup. et. 829, it was held necessary to be established by proof of 
proper inspection. In Clark v. Barnwell, supra, it is expressly stat- 
ed in the opinion of the court (page 281) that the stowage was good. 
The record and the opinion of Shipman, J., in the court below in 
the case of The Neptune show the same; and the same appears in 
the other cases above cited. This branch of the défense, therefore, 
I cannot sustain. 

3. The limitation pf liability to 250 francs, is a limitation which 
it was compétent for the défendant company to make. Hart v. 
Kailroad Co., 112 U. S. 331, 5 Sup. Ct. 151. The libelants are charge- 
able with notice of this provision whether they read the contract or 
not. The ticket was in their possession for more than a week before 
the ship sailed, and before the baggage was delivered to the com- 
pany. Every Éuropean traveler knows how much more exacting 
there than with us are the usual conditions as respects the transpor- 
tation of luggage, and the extra charges therefor. There was noth- 
ing to justify the libelants in supposing there were no restrictions 
as to baggage; and they had abundant opportunity to examine the 
clear provisions of their ticket; and if they were ignorant of them 
it was by theii; own choice. It is not unreasonable that carriers 
should refuse for, an ordinary charge to hold themselves answerable 
for an extraordinary or indefinite responsibility, and to charge extra 
compensation for increased risks; if travelers pay no attention to 
the provisions on thèse points incorporated into the contract of car- 
riage, it is right that they should themselves bear the additional risk. 

In the récent case of Calderon v. Steamship Co. (April 25, 1898) 
18 Sup. et 588, the suprême court, in ref using to the carrier the 
benefit of any limitation, did so upon the distintt ground that the 
limitation there sought was against ail liability, and rçcognized the 
validity of such a limitation as is hère provided. 
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4. Proof was taken by dépositions that the Belgian law sustaius 
exemptions of carriers frora responsibility for the négligence of serv- 
ants when the contract so proyides. In the answer to the cross in- 
terrogatories on this point, the witness did hot state at length the 
authorities and décisions in the sensé in which the libelants' coun- 
sel intended bj his interroga tories that the witness should state; but 
the answer is in such form, with a référence to the authorities relied 
upon, that I do not think there was any intent on the witness' part 
to évade the question, which in translation into another langua.ge 
may hâve appeared only to call for the références to the authorities 
instead of the language of the décisions; and indeed the language 
of the décisions was not in ternis asked for by the interrogatôries. 
I do not think the failure to answer the cross interrogatôries more 
fully, therefore, detracts from the crédit to be given to the déposi- 
tion, which is in fact in accord with the gênerai law of Continental 
Europe. The libelants' counsel, however, in preferring to proceed to 
trial rather than incur the delay of sending the commission back to 
the commissioner for further answers on this point, in effect waived 
any objection on this score. 

This contract of carriage was, however, to be performed in part 
within our own jurisdiction, by the delivery of the baggage hère in 
good condition; and though the presumed négligence as respects 
proper stowage was négligence abroad, it cannot be said that none 
of the conséquent damage occurred within our jurisdiction. Upon 
the évidence I think that damage to the extent of at least 250 francs, 
as to each libelant, did occur hère; so that the cause of action in 
part arose hère; and in such cases our own law, as respects exemp- 
tions that are against public policy, must, I think, control. It is not 
compétent for the respondent to défend a tort committed hère by 
proof of a foreign contract void as against our public policy. It 
is a question of comity purely; and comity does not require us to 
reverse our own policy as respects torts committed within our own 
territorial jurisdiction. The Brantford City, 32 Fed. 324. 

I hâve heretofore held that the Harter act has référence to the 
transportation of "cargo," and does not apply to the transportation 
of passengers, nor to their baggage when not shipped as cargo, or 
on payment of freight. The Rosedale and The Oregon (March 28, 
1898) 88 Fed. 324. 

Decreé for the libelants for the équivalent of 250 francs each, with 
interest and costs. 
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THH ROMAN PRINOB. 

(District Court, S. D. New York. April 20, 1808.) 

BAi.VAon—PmB—PROMPTNB8s— Personal Danger— Fibe Department. 

The tug D. being prompt to render assistance, and the deck hand Incur- 
rlng some exposure In rendering effective ald, though the engines of the 
flre department soon appeared In force, was allowed $300, one-half to 
ownera, and one-half to master and crew, of whlch the deck band and 
master were eacb awarded $50. 

This waa a libel in rem by Augustus Demarest and others against 
the steamship Boman Prince to recover for salvage services ren- 
dered in extinguisliing fire. 

' Cowen, Wing, Putnam & Burlingham, for libelants. 
Convers & Kirlin, for claimant. 

BEOWN, District Judge. At about 6 p. m. of May 4, 1897, short- 
ly after the discharge of the steamship Roman Prince had begun at 
the Atlantic Docks, a flre broke ont in the steamsMp's middle hatch 
among some baies of wool and liquorice. The libelants' tug Défiance, 
attracted by the smoke, arrived alongside about flve minutes after 
the fire broke out; her aid was asked by the ship's offlcers, and her 
pump and hose were immediately applied to the flre; first, through 
the middle hatch, and a few minutes afterwards, through a small side 
hatch, down which the deck hand Le Fontaine went with the hose, 
at some péril to himself and at the cost of some burns. The steam- 
ship's donkey pump and hose, as I must find upon the évidence, were 
also used from the first. Upon signal to the fire department of 
Brooklyn, several engines arrived about 10 or 15 minutes after the 
fire broke out; but at that time it was nearly under control, and 
no fiâmes were then visible, in conséquence of the previous service 
of the pumps of the steamship and of the Défiance combined. Pump- 
ing was continued for some time afterwards to extinguish the smold- 
ering fire; and so successful was the resuit, that the entire damage 
amounted to only about $1,200. 

The chief éléments of merit in this case are (1) the great prompt- 
ness of the tug in rendering assistance; (2) the close application of 
her hose where most needed, by going down the small hatch; and 
(3) the success in preventing any large damage from a fire, which if 
not immediately checked, would probably hâve caused a far great- 
er loss. The aid obtainable from the fire department, however, and 
its appearance on the scène, in force, only a few minutes after the 
arrivai of the Défiance, must prevent any large award. Upon ail 
the circumstances, I think an allowance should be made to the Défi- 
ance of |300; of which |50 should go to the master, |50 to Le Fon- 
taine, who took the hose down the hatch, and $50 to the rest of the 
crew in proportion to their wages; the residue, to the owners. De- 
cree accordingly with costs. 
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In re STDTSMAN COUNTT, N. D. 
(Circuit Court, D. North Dakota, S. B. D. June 24, 189S.) 

1. Removal of Cacsbs — S01TS TO CoLLECT Taxes. 

The proceeding for the collection of delinquent taxes provlded for by 
chapter 67 of the Laws of 1897 of North Dakota Is a "suit" within the 
meanlng of Act 1887-88. 

2. "Burr" Dbfinbd. 

A proceeding in a court of common law or equlty, whlch culminâtes lu 
a judgment that concluslvely détermines a right or obligation of the par- 
ties, 80 that the same matter cannot be further litigated except by writ 
of error or appeal, Is a "suit," within the meaning of the fédéral judiciary 
acts. In re City of Chicago, 64 Fed. 897, criticised. 
8. JuRisDiCTiON— Matteeb of Procbdurb. 

The act of 1887-88 does not require, as a condition of the removal of a 
case to the fédéral court, that in matters of procédure the case be one that 
could hâve orlglnally been commenced in such court 
4. Samb— Sbpahablk Controverst. 

The proceeding under the North Dakota act of 1897 Is not a single suit, 
but as many suits as there are parcels of land; and, if the same person 
owns several parcels, such sults are Consolidated by his jolnlng ail the 
parcels in a single answer. 
6. Samb — Diverse Citizenship. 

Where jurisdietion dépends upon the citizenshlp of the parties, It ia 
the party that Is named In the record that is meant; and an objection 
that there might be other parties entitled to défend, but not named in the 
record, wlU not avall to defeat jurisdietion. 

Frédéric Baldwin and S. E. Ellsworth, for complainant 
James B. Kerr, for défendant. 

AMIDON, District Judge. Chapter 67 of the Laws of 1897 of the 
state of North Dakota makes provision for the collection of delinquent 
taxes by a proceeding in the district court. The enactment is taken 
from a statute that has long been in force in the state of Minnesota, 
Section 1 provides that the county treasurer shall make a list of ail 
taxes upon real estate in his county which hâve been delinquent for 
certain years. The list is required to contain a description of the 
parcels of land upon which the taxes hâve not been paid, and opposite 
such description the name of the owner to whom assessed, if known, 
and the amount of the tax, with penalty and interest. Such list is 
to be verifled by the aiïidavit of the treasurer, and is then flled in the 
oflBce of the clerk of the district court of the county. "The fliing of 
such list shall hâve the force and effect of the fliing of a complaint in 
an action by the county against each pièce or parcel of land in such 
list described, to enforce against it the taxes therein appearing against 
it, and the penalties and interest for the several years for which such 
taxes shall remain unpaid, and to obtain a judgment or decree of the 
court for the sale of such pièce or parcel of land to satisfy the amount 
of such taxes remaining unpaid, with penalties, interest, and costs; 
and also the eflfect of notice of the pendency of such action, to ail 
persons interested in such lands." Section 2 provides that, in case 
the land is rented, a writ of attachment shall issue, upon the applica- 
tion of the county treasurer, to seize such rents, and hâve the same 
applied in payment of the taxes. Sections 3 and 4 provide that the 
88F.-22 
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clerk shall make a copy of the list so filed with him, and shall publish 
the same in a new^apec in the eounty once in each week for tliree 
consécutive w^e^s, ^.nd shall attach to the list as thu^ pablished a 
notice to ail pérsons wlio bave or clàim any esta te, right, title, or inter- 
est in, or claim to, or lien upon, any of the several paréels Of land in 
the list describëd'j'^tàting, in substance, that the list bas been filed by 
the eounty treasurer pursuant to the act in question, and requiring 
each of such persons within 30 days after the last publication of the 
notice to file in the dfiice of the clerk of the court bis answer, in 
writing, setting forth any objection or défense against the tax, or 
penalty, or interest thereon, as to any pièce or parcel of land described 
in the list as to which he claims any intereât or lien; and in default 
thereof that judgment will be entered against such pièce or parcel of 
land for the taxes in the list appearing against it, and for ail penaltiea, 
interest, and cost. Section 5 requires answer to be filed in the office 
of the clerk of the district court within 30 days after the last publica- 
tion of the notice, verified as pleadings in civil actions, and setting 
forth the défense or objections to the tax or penalty. Section 6 pro- 
vides for judgment by default as to parcels In respect of which no an- 
swer is filed. Section 7 pro vides as follows : "If answer shall be filed 
within the time hereinbefore provided as to the taxes or penalties upon 
any pièces or parcels of land embraced in such list as published, such 
answer shall stand for trial at any gênerai term of the district court 
in the eounty. • • • The court shall proceed without delay, Avith- 
out a jury, and summarily hear and détermine objections or défenses 
made by the several auswers, and shall dispose of ail such answers, 
and direct judgment accordingly, at said term, and in the trial there- 
of shall disregard ail technicalities apd matters of form not aiïecting 
the substantial merits, and any person making answer as herein pro- 
vided, shall be entitled to a separate trial upon the issues raised by 
his answer." Section 8 provides -for the entry of judgment for the 
amount of taxes if the court at the hearing shall sustain the same. If 
the court sustains the défense to the taxes and penalties as to any 
parcel of land such parcels are by the judgment discharged from the 
taxes in the list set down against them, and from ail penalties, and 
the court may, in its discrétion, award disbursements against the 
eounty laying such taxes, and in favor of the party answering, as to 
the pièces or parcels so discharged. Section 9 provides that, if ail 
the provisions of law in force at the time of the assessment and levy 
in relation to the assessment and levy of taxes shall bave been com- 
plied with, of which the lists so filed with the clerk shall be prima 
facie évidence, then judgment shall be rendered for such taxes, and 
the interest, penalties, and costs. But no omission of any of the 
things provided by law in relation to such assessment and levy, or of 
anything required by an offlcer to be done prier to the filing of the list 
with the clerk shall be a défense or objection to the taxes appearing 
on any pièce or parcel of land unless it be also made to appear to 
the court that such omission resulted to the préjudice of the party ob- 
jecting, or that the taxes against such pièce or parcel of land bave 
been partially, unfairly, or unequally assessed; and in such case, 
but in no other, the court may reduce the amount of taxes upon such 
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pièce or parcel, and give judgment accordingly. It is a défense when 
inade to appear by ânswer and proof that the taxes hâve been paid, 
or that the property is lawfully exempt from taxation. Section 10 
pfovides that the judgment which the court shall render shall be 
final, except that upon application of the county, or other party 
against whom the court shall hâve decided the point raised by any 
défense or objection, the court may, If in its opinion the point ia of 
great public importance, or likely to arise frequently, make a brief 
stàtement of the facts established bearing on the point, and of its dé- 
cision, and forthwith transmit the same to the clerk of the suprême 
court. Provision is then made for a speedy trial by the suprême 
court of the question so certified. The remaining provisions of the 
âct relate to the sale of property against which judgment has been 
entered by exécution issued upon the judgment. 

Under the provisions of this act the treasurer of Stutsman county 
flled a list of delinquent taxes in the ofiQce of the clerk of the district 
court of that county. Among the lands appearlng in this list are 
several hundred parcels formerly owned by the Northern Pacific 
Railroad Company, and now held by Edwin H. McHenry and Frank 6. 
Bigelow, as receivers, appointed in an action pending in the circuit 
court of the United States for the district of Wisconsin, on the 25th 
day of May, 1896, and in the same action, in the circuit court of the 
United States for the district of North Dakota, on the 27th day of 
May, 1896. Within the time provided by the statute for answering, 
the receivers presented their pétition, together with a bond, to the dis- 
trict court of Stutsman county, for the removal into this court of the 
controversy existing between them and the county. Thereafter 
motion was made by counsel for the county to remand the cause to 
the state court. Jurisdiction of this court is asserted upon two 
grounds: (1) That the suit présents a controversy wholly between 
citizens of différent states, to wit, between the county of Stutsman, a 
corporation organized under the laws of the state of North Dakota, 
and the petitioners, one of whom is a citizen of the state of Minnesota 
and the other a citizen of the state of Wisconsin. (2) That the suit 
anses under the laws of the United States. Jurisdiction of this 
court is resisted upon the grounds: First, that the proceeding for 
the collection of delinquent taxes provided by the statute of North 
Dakota is not a "suit" within the meaning of the act of 1887 and 1888 ; 
second, that such proceeding, if it is a suit, is not a suit of which the 
fédéral courts are given original jurisdiction ; third, that there is no 
separable controversy in the proceeding between the county of Stuts- 
man and the petitioners; fourth, that, the notice to answer being ad- 
dressed to ail persons having any interest in or lien upon the property, 
it may well happen that there are other persons who are résidents of 
North Dakota who are entitled to answer and défend against the 
taxes, and that for this reason the action, even as to the taxes against 
the property of the petitioners, involves défendants whose présence 
would defeat the jurisdiction of this court; flfth, that there may be 
other persons who hâve a right to answer and défend against the 
taxes, who are either citizens of North Dakota or of other states, and 
who should join in the pétition for the removal, and that the possible 
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présence of snch défendants precludes the petitioners from removing 
the cause into this court upon their pétition alone. 

In support of the flrst objection to the jurisdiction of this court it 
is urged that the proceeding is a purely adjîninistrative one for the en- 
forcement of taxes by a sale of the property. An examination of the 
statute will not sustain this position. Ita primary object is to hâve 
the validity of the tax judicially determined, and ail défenses eut off 
before the property is sold. The judgment of the court not only sus- 
tains such taxes as are f ound to be légal, it also cancels those that are 
found to be void. If the only object was to obtain a sale of the prop- 
erty, there was already ample provision in the revenue laws for this, 
as the treasurer was authorized to sell ail property against which 
taxes had been delinquent for a certain period. Such a sale, however, 
left the validity of the tax open to contest, and seriously impaired the 
efflciency of the proceeding as a means of securing the collection of 
the public revenue, and the object of the statute was to place the 
judicial détermination of ail questions affecting the legality of the 
tax before the sale, instead of after it, The proceeding has every 
élément of a "suit," within the meaning of that term as deflned by the 
suprême court in construing the fédéral judiciary acts. It "involves 
the détermination of questions of law and fact, and there are parties 
litigant to contest the case on the. one side and the other." Upshur 
Co. V. Rich, 135 U. S. 467, 477, 10 Sup. Ct. 654. "A claim of the parties, 
capable of pecuniary estimation, is the subject of the litigation, and is 
presented by the pleadings for judicial détermination." Gaines v. 
Fuentes, 92 U. S. 10-20; Pacific Railroad Removal Cases, 115 U. S. 
19, 5 Sup. Ct 1113. It has been expressly held by the suprême courts 
of Minnesota and North Dakota that the proceeding under this stat- 
ute is a suit, and the same conclusive force is given to a judgment 
entered therein as to judgments and decrees in actions at law and 
Buits in equity. Chauncey v. Wass, 35 Minn. 1, 25 N. W. 457, and 30 
N. W. 826; Wells Co. v. McHenry (N. D.) 74 N. W. 241. It is difficult 
to appreciate the force of that reasoning which attaches to a proceed- 
ing in court, as to its effect upon the rights of the parties, ail the con- 
séquences of a suit, but, for the purpose of determining the jurisdic- 
tion of the fédéral courts, holds the same proceeding to be purely ad- 
ministrative. 

In support of the ground for the motion to remand, now under con- 
sidération, counsel rely mainly upon the case entitled In re City of 
Chicago, 64 Fed. 897. Whether that case was correctly decided must 
dépend upon the effect to which the judgment of the county court, 
upon the report of the commissioners in the proceeding there under 
review is entitled. The suprême court of Illinois has repeatedly 
passed upon that question, and has unîformly held that such judg- 
ments possess the same force as judgments in ordinary civil actions, 
and are open to collatéral attack only upon the ground that the court 
failed to acquire jurisdiction. They conclusively establish ail mat- 
ters affecting the validity of the assessment which précède their ren- 
dition, and forever bar a défendant from again litigating any matter 
which he might hâve presented by answer. Lehmer v. People, 80 111. 
601; Clark v. People, 146 Hl. 348, 35 N. E. 60. It is true, as stated in 
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the opinion in 64 Fed. 899, that tlie power of taxation is, as to its 
source, législative, and, as to its exercise, administrative; but the 
power of flnally determining the validity of a tax is judicial. Be- 
fore the property of a citizen can be taken, or conclusively charged 
with liability for a tax, he has the right to a judicial détermination 
of two questions : First, whether the law authorizing the tax is a con- 
stitutionaJ exercise of the législative power; and, second, whether the 
administrative officers, in imposing the tax, hâve pursued the au- 
thority vested in them by the statute. The détermination of thèse 
questions by a judgment which can only be assailed by writ of error 
or appeal is judicial. It can make no différence whether such déter- 
mination is made in the course of a proceeding by the county or 
municipality to levy or enforce the tax, or in a proceeding by the 
owner of the property to defeat it. A judgment which conclusively 
détermines a right or obligation, so that the same matter cannot be 
further litigated, except by writ of error or appeal, is an exercise of 
judicial power; and a proceeding in a court of common law or equity, 
which culminâtes in such a judgment, is a "suit," within the meau- 
ing of the fédéral judiciary acts. Any other détermination exalts 
matters of form above those of substance. Inasmuch, therefore, as 
the proceeding under the Illinois statute terminâtes in a judgment 
having this conclusive force, it would seem that it ought to be regard- 
ed as a suit for the purpose of determining the jurisdiction of fédéral 
courts 

It has been held in several décisions that a case cannot be removed 
into the fédéral courts unless it could originally hâve been begun 
there. Tennessee v. Union & Planters* Bank, 152 U. S. 454, 462, 14 
Sup. et. 654; Eailroad Go. v. Davidson, 157 U. S. 201, 208, 15 Sup. Ct. 
563; In re Cilley, 58 Fed. 977. An examination of thèse décisions, 
however, will show tbat the limitation mentioned is based, not upon 
matters of procédure, but upon those éléments specifled as essential 
to jurisdiction in the flrst section of the act of 1887-88. To confer 
original jurisdiction, the f ollowing f acts, and no others, are necessary : 
(1) A suit of a civil nature at common law or in equity. (2) It must 
involve at least |2,000, exclusive of interest and costs. (3) It must 
arise wholly between citizens of différent states, or présent one of 
the other conditions mentioned in the last part of the flrst section. 
A proceeding which présents thèse éléments is within the original 
jurisdiction of the fédéral courts, notwithstanding it may involve 
matters of procédure which would prevent its commencement in those 
courts. The section deflning the right of removal makes nO' référence 
to suits which might hâve been begun in the fédéral courts, and the 
phrase, "of which the circuit courts are given jurisdiction by the pre- 
ceding section," ought not to be considered as requiring éléments 
not mentioned in the preceding section. The jurisdiction of the 
fédéral courts cannot be made to dépend upon formai or modal mat- 
ters; otherwise it would be in the power of the states to defeat that 
jurisdiction entirely by hostile législation hedging about the com- 
mencement of suits by a statutory procédure, which could not be em- 
ployed in the fédéral courts. Railway Co. v. Jones, 29 Fed. 193 ; In 
re Jamecke Ditch, 69 Fed. 161, 163. It has been uniformly held 
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that miEittel"S of procédure are not jtirisàictionai, btit Personal, and are 
subjéct to waiter by the parties. Powers v. Railway Co., i69 U. S. 
92, 18 Stip; €t. 264; Duncan v. Associated Press, 81 Fed. 417; Fales 
V. Railwâjr Cd., 32 Fed. 673. So, notwitlistanding the proceeding 
under tbe North Dakota statnte for the collection of taxes is of such 
a charàcter, owing to its procédure, that it could not be commenced 
in the fédéral courts, the controversy which has been removed by the 
petitîohers présents every élément mentioned in the first section of 
the judiciary act as essential to original jurisdiction, and jurisdic- 
tion on removal is theref ore complète. The case In re Cilley, 58 Fed. 
977, resta upon the ground that a proceeding to probate a will has 
never belonged to the jurisdiction of courts either of common law or 
chancery, but has for centuries been assigned to separate courts of 
probate. Such is not the case with a proceeding to détermine the 
validity of taxes. Those proceedings hâve uniformly been referred 
to the jurisdiction of courts of chancery or common law. 

The other grounds urged by counsel for the county in support 
df the motion to remand may be considered together. The matter 
which has beeû removed to this court is not a "separable controversy," 
but a separate suit. By section 1 of the statute of North Dakota 
the proceeding présents as many suits as there are parcels of land, 
but a défendant owning several parcels would be entitled to a con- 
solidation, and by joining them in his answer, he accomplishes that 
resuit. Section 7 of the act contemplâtes this by expressly providing 
for a separate trial of the issues raised by each answer, and thus, in 
effect, makes the controversy presented by each answer a separate 
suit. See, also, Pacific Railroad Removal Cases, 115 U. S. 1, 22, 23, 
i Sup. et. 1113. 

The objection that there might be other parties than the petitioners 
entitled to défend as to the same parcels, whose présence would defeat 
jurisdiction, is more imaginary tiian real. In the case of Osborn v. 
Bank, 9 Wheat. 738, 857, Chief Justice Marshall lays it down "as a 
rule that admits of no exception, in a case where jurisdiction dépends 
on the party, it is the party named, in the record." In the proceed- 
ing under considération there are no parties défendant named in the 
record except such as appear and answer, and the petitioners are the 
only défendants who hâve thus appeared with respect to the parcels 
of land mentioned in their pétitions. 

It is not necessary to décide whether the jurisdiction of this court 
can be maintained upon the ground that the suit is one arising under 
the laws of the United States. That would dépend upon whether a 
formai complaint for the enforcement of the taxes would disclose the 
fact that petitioners hold the property as receivers appointed by a 
fédéral court. If such avennent would be necessary, then its omis- 
sion, by reason of the statute making the lîst a substitute for the com- 
plaint, could not avail to defeat jurisdiction. Railroad Co. v. Cody, 
166 U. S. 606, 17 Sup. Ct. 703. But, if such an averment is not essen- 
tial to a complaint for the enforcement of the taxes, then the suit 
is not one arising under the laws of the United States, so as to confer 
jurisdiction on the fédéral courts. Chappell v. Waterworth, 155 U. S. 
102, 15 Sup. Ct. 34; Walker v. Collins, 167 U. S. 57, 17 Sup. Ct. 738. 
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It is urged, in support of the motion to remand, that, if tiiis court 
takes jnrisdiction of the matter removed, it will necessarily bring into 
this court the entire proceeding which was presented to the staté 
court. That, however, is not the case. As already stated, the pro- 
ceeding which has been removed is, to ail intenta and purposes, a sepa- 
rate suit, and as to ail parcels of land mentioned in the list flled in 
the ofiSce of the clerk of the district court of Stutsman county, except 
those mentioned in the receivers' pétition, the proceeding remains be- 
fore the state court, wholly unaffected by the removal. The motion 
to remand is denied. 



COX T. GILMBR et al. 
(Circuit Court, W. D. Virginia. Aprll 30, 1898.) 

1. Pkdebal Jurisdictign— Fédéral Questions— PI/F,adino. 

In an action for false imprlsonment, averments In the déclaration that 
défendants, acting as judges of an élection, caused plaintifC's arrest and 
imprlsonment under color of a state law which Is répugnant to the con- 
stitution of the United States, are not open to the objection of antlcipatlng 
the défense for the purpose of showing that a fédéral question is Involved. 
Whlte V. Greenhow, 5 Sup. Ct. 923. 062, 114 D. S. 307, followed. 

2. CONSTITUTIONÀL LaW— DUB PrOCESS. 

The Virginia statute authorlzing the Judges of élection to order the arrest 
and confinement, for not exceeding 24 hours, of any person who, after 
belng ordered to desist, perslsts In Interfering with, coercing, or Intlml- 
dating votera at the polis (Act March 5, 1890), is not vold for want of due 
process of law. \ 

This was an action by Lewis W. Cox against J. Frank Gilmer, 
Samuel McCue, and Percy F. Payne to recover damages for false im- 
prisonment. The case was heard on demurrer to the déclaration 
for want of fédéral jurisdiction. 

John E. Eoller and ïurner A. Hackman, for plaintifE. 
Sipe & Harris and Geo. W. Morris, for défendants. 

l'AUL, District Judge. This is an action of trespass brought by 
the plaintiff against the défendants to recover damages for false and 
malicious imprisonment. The plaintiff and the défendants are 
ail citizens of the state of Virginia. Omitting the names of the 
plaintifE and the défendants, the déclaration is as f ollows : 

"That the sald défendants contrlvlng and mallciously Intendlng to Injure 
the said plaintiff in his good name, famé, and crédit, and to bring him Into 
public scandai, infamy, and disgrâce, and to cause the sald plaintiff to be 
imprisoned for a long space of time, and thereby to Impoverish, oppress, and 
wholly ruin him, heretofore, to wlt, on the 3d day of November, 1896, in the 
Western district of Virginia aforesald, the sald défendant J. Frank Gilmer 
appeared before J. W. Christmas, J. F. Bumley, and W. Irvlng, then and 
there being judges of élection at an élection then belng held on that day, and 
then and there, before the said judges, falsely and maliciously, and wlthout 
any reason or probable cause whatever, charged the said plaintiff with In- 
tlmldating, coercing, hlnderlng, and tamperlng with the voters at one of the 
precincts at which was then belng held an élection under the laws of the 
state of Virginia and of the United States, which precinct is known as the 
'Second Ward Precinct of the City of CharlottesvlUe,' after he had been ordered 
by a majority of the Judges of élection to desist, and had refused so Iq do. 



844 88 FEDERAL REPORTER. 

and upon such charge, falsely and maliclously, and wlthout any reasonable 
or probable cause whatever, caused and procured the sald judges of élection 
to make and grant, in accordance wlth the provisions of the act of the gên- 
erai assembly of Virginia approved March 5, 1890, entltled 'An act in relation 
to the préservation of order at thé poils,' a certain paper, signed by the 
■ald judges, In the words and figures followlng, to wlt: 

" The Commonwealth of Virginia, Olty of Oharlottesvllle, to wlt; 
" 'To Percy F. Payne, Spécial Constable of Sald City: It appearlng to the 
Judges of élection, or a majorlty of them, at 2d ward prednct In sald clty, 
that votera are belng Intlmldated or coereed, and are belng hlndered and 
tampered wlth, so as to be prevented from castlng a secret ballot, and that 
L. W. Cox are engaged In so Intlmldatlng, coercing, blndering, and tam- 
perlng wlth the voters, and that they hâve been ordered by the sald judges 
of élection, or a majorlty of them, to deslst, and hâve refused so to do: Thèse 
are therefore. In the name of the commonwealth of Virginia, to oommand you 
forthwith to apprehend and brlng before the sald judges of élection at the 
above preclnct the sald L. W. Cîox, to be examined touchlng the above offense, 
and to be further dealt wlth accordlng to law. Given under our hands thla 
3d day of November, A- D. 189S. J. W. Christmas, 

•• 'J. F. Burnley, 
« 'W. Irving, 

" 'Judges of Election.' 

"—For the apprehending and taklng of the said plalntifC, and for bringlng 
the sald plaintlff before the said judges of élection to be dealt with in ac- 
cordance wlth sald law; and the said défendant J. Frank Gllmer, under and 
by vlrtue of said warrant, afterwards, to wlt, on the day and year aforesaid, 
wrongfully, unjustly, and wlthout any reasonable cause whatever, caused the 
said plaîntiff to be arrested by hls body by the défendant Percy F. Payne, 
and to be carrled In custody before the défendant J. Samuel McCue, styling 
blmself mayor of the clty of Charlottesvllle, in the said Western district of 
Virginia, to be examined before hlm touchlng the supposed crime; and the 
défendant J. Samuel McCue, as aforesaid, havlng heard and considered what 
the sald défendant J. Frank Gllmer could say, allège, or prove agalnst the 
said plaintlff touchlng the supposed offense, then and there, to wit, on the 
day and year last aforesaid, in the district aforesaid, adjudged and determlned 
that the said plalntifif should be conveyed and dellvered to the custody of the 
keeper of the jall of the sald clty of Charlottesvllle; the mittimus signed by 
the sald J. Samuel McCue belng In the words and figures followlng, to wlt: 

" 'Mittimus. 
" 'City of Charlottesville: To the Chief of Police of the Clty of Oharlottes- 
vllle, and to the Keeper of the Jall of said City: Thèse are to command you, 
the sald chief of police, in the name uï the commonwealth of Virginia forth- 
with to convey and deliver into the custody of the keeper of the jail, to- 
gether with thls warrant, the body of L. W. Cox, charged before me, J. 
Samuel McCue, mayor of Charlottesvllle, Virginia, on the oath of J. W. 
Christmas, wlth a misdemeanor by hlm eommitted, in this, that the sald L. 
W. Cox on the third day of November 1896 in sald clty did engage in so in- 
tlmldatlng, coercing, hlndering, and tampering with the electors, the said 
L. W. Cox was found guilty as charged and adjudged to pay a fine and costs 

amounting to $ , Is sent to jall, In this payment the accused has defaulted, 

and you, the keeper of the sald jail, are hereby required to receive the said 
L. W. Cox into your jall and custody and there safely keep hlm until be shall 
thence be delivered in due course of law. Given under my hand and seal 
thls 3 day of November 1896. J. Samuel McCue, 

" 'Mayor of Charlottesvllle. [Seal.] ' 

"—And the sald J. Samuel McCue refused to hear the cause upon the merits, 
or to allow the plaintlff to give bail to appear and défend the said charge 
when the same should be called agalnst hlm; and thereupon the said défend- 
ant Percy F. Payne, calllng himself a spécial constable under the laws of 
the State of Virginia, dellvered the said plaintlff to the keeper of the sald 
jaU, by whom, under the sald mittimus, he was kept and detalned in prison 
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for a long space of tlme, to wit, for the space of 30 hours, then next f oUo'wing, 
at the expiration of wliich time the said plaintiff was fully acqultted and duly 
discharged for said offense. That the said défendants committed the tres- 
pass against the said plaintiff hereinbefore complained of under coior of the 
authority of the act of the gênerai assembly of Virginia, approved March 5, 
1890, which Is in the words and figures foUowlng, to wlt: 'Be It enacted by 
the gênerai assembly of Virginia, that the judges of élection. If it sball ap- 
pear that the votera are being intimldated or coerced from any source in the 
exercise of their suffrage by bystanders about the polling place, or that vot- 
ers are belng hindered or tampered with in any way so as to prevent the cast- 
Ing of a secret ballot, may order such person, or persons, so engaged in in- 
tlmidating, coercing, or tamperlng with voters, to cease such action, and If 
such person, or persons, so engaged do not forthwith deslst, the judges of 
élection, or a majorlty of them, may order the arrest of such person, or 
persons, by a constable, or any other person authorized by law to make such 
arrest and confine him, or them, in the county, or city, jail, as the case may 
be, not exceeding 24 hours, and such person, or persons, may be summoned 
by due process of law before the next term of the county, or corporation, 
court having jurisdiction, as the case may be, and upon the production of évi- 
dence proving his, or her, guilt, shall be flned in a sum not less than one 
hundred dollars nor more than five hundred dollars,'— which act is répugnant 
to the constitution of the United States and Invalld for the following rea- 
sons, to wit: In that it deprives a person of his liberty without due process 
of law; punishes a citizen without a trial, without a proper warrant for his 
arrest, and without a trial by jury. By means of which said several prem- 
Ises the said plaintiff bas been and is greatly injured in his said crédit and 
réputation, and brought into public scandai, infainy, and disgrâce with and 
among ail his neighbors and ail other good and worthy citizens of this United 
States, and divers of thèse neighbors and citizens, to whom his innocence in 
the premises was unlinown, hâve by reason of the premises suspected and 
belleved, and still do suspect and believe, that the said plaintiff hath been 
and is guilty of a heinous offense against the laws of the land; and also by 
reason of the premises the said plaintiff hath suffered great anxlety and pain 
of body and mind, and hath been obliged to lay out and expend divers sums 
of money, in the whole amountlng to a large sum, to wit, the sum of $100, 
in and about the procuring of his lischarge from said imprisonment, and in 
defending himself In the premises, and the manifestation of his Innocence in 
that behalf, and hath been greatly hindered by reason of the premises from 
following and transacting his lawful and neeessary affairs and business for a 

long time, to wit, for the space of , and also by reason and means of the 

said premises hath been and is greatly injured and damnified in his crédit 
and circumstances, to the damage of the said plaintiff five thousand dollars; 
and therefore he brings his suit." 

The défendant? demur to the déclaration, and move the court to 
dismiss the case on the ground that this court bas no jurisdiction 
of the same; the plaintiff and the défendants being citizens of the 
same state. The plaintiff contends that, though the parties are ail 
citizens of Virginia, jet this court has jurisdiction of this action, 
because a fédéral question is involved. The fédéral question, as al- 
leged in the déclaration, is that the Virginia statute under color of 
which the défendants acted in securing the arrest and imprisonment 
of the plaintiff is in violation of the fourteenth amendment to the 
constitution of the United States. The clause of the fourteenth 
amendment which it is alleged the Virginia statute of March 5, 1890, 
violâtes, is the second clause of section 1, which is as follows: 

"No state shall make or enforce any law which shall abridge the privilèges 
or immunities of citizens of the United States, nor shall any state deprive any 
person of life, liberty, or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws." 
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THe déclaration, after stating at lëngth the plaintiff's cause of ac- 
tion, which is an action for f aise and illégal imprisonment, allège» 
"that the said défendants commitied the trespass against the said 
plaintifiE hereinbefore complained of under color of the authority of 
an act of the gênerai assembly of Virginia approved March 5, 1890," 
and recites the same. The déclaration continues: 

"Which act is répugnant to the constitution of the United States and invalid 
for the following reasons, to wit: In that it deprives a person of his liberty 
without due process of law, punlshes a citizen without a trial, without a 
proper warrant for his arrest, and without a trial by Jury." 

The flrst ground of demurrer urged by the défendants is that the 
plaintifl, after stating his cause of action, goes further, and antici- 
pâtes the défense that will be relied on by the défendants, — that i.s, 
that they were proceeding under the act of the gênerai assembly of 
Virginia of March 5, 1890; that the plaintiiï thus attempts to con- 
fer jurisdiction on this court by alleging that the défense which 
will be relied on involves a fédéral question. Counsel for défend- 
ants, in support of this position, cite, as a leading case, Tennessee 
V. Union & Planters' Eank, 152 U. S. 454, 14 Sup. Ct. 654. This was 
a suit brought by the state of Tennessee against the Union & Plant- 
ers' Bank to recover taxes assessed by the state on the capital stock 
of the bank, and on shares of stock held by the stockholders of said 
bank; and in the bill it was alleged that the bank claimed exemp- 
tion from such taxation under its charter, and that the act assessing 
it with taxes was in violation of the constitution of the United 
States, in that it impaired the obligation of a contract, — the charter 
of the bank exempting it from the payment of the taxes so assessed 
In that case the suprême court held, as it had previously done in 
Metcalf V. Watertown, 128 U. S. 586, 9 Sup. Ct. 173: 

"Where, however, the original jurisdiction of a circuit court of the United 
States is involïed upon the sole ground that the détermination of the suit dé- 
pends upon some question of a fédéral nature, it must appear at the outset, 
from the déclaration or the bill of the party suing, that the suit is of that 
chàracter; in other words, It must appear In that class of cases that the suit 
was one of which the circuit court, at the time its Jurisdiction is involîed. 
could properly talie cognizance. If it does not so appear, then the court, 
upon demurrer or motion, or upon its own inspection of the pleadlngs. must 
dismiss the suit, just as it would remand to the state court a suit which the 
record, at the time ot removal, fatled to show was wlthin the Jurisdiction of 
the circuit court. It cnnnot retaln It in order to see whether the défendant 
raay not raise some question of a fédéral nature, upon which the right of 
recovery will linaily dépend: and, if so retaiued, the want of Jurisdiction at 
the commencement of the suit is not ciu'ed by an answer or plea which may 
BUggest a (luestion of that l;ind." 

The same doctrine is held in Mining Co. v. Turck, 150 U. S- 138, 
14 Sup. Ct. 35. 

In Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, the su- 
prême court held that : 

"Under the acts of March 3, 1887, c. 373 (24 Stat. 552), and August 13, 1888, 
c. 866 (25 Stat. 433), a case (not depending on the citlzenship of the parties, 
nor otherwise specially provided for) eannot be removed from a state court 
into the circuit court of the United States, as one arising under the constitu- 
tion, lâws, or tieaties of the United States, unless that appears by the plaln- 
liff's statement of his own claîm, and that, if it does not so appear, the want 
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cannot be supplled by any statement In the pétition for removal or tn the 
subséquent pleadings." 

In accordanee with thia décision are the cases of Land Co. y. 
Brown, 155 U. S. 488, 15 Sup. Ct. 357; Postal Tel. Cable Co. v. State 
of Alabama, 155 U. S. 482, 15 Sup. Ct. 192; Railroad Co, v. Skot- 
towe, 162 U. S. 490, 16 Sup. Ct. 869; Kansas v. Atchison, T, & S. 
F. Ry. Ca, 77 Fed. 339. 

But it is contended for the plaintiff that the statement of his cause 
of action does not bring his case within the doctrine established by 
thèse décisions; that in the statement of his case he does not antici- 
pate the défense that will be relied on by the défendants for the 
purpose of raising a fédéral question, so as to give this court juris- 
diction. Counsel for the plaintiff insist that this case is covered by 
the décision of the suprême court in White v. Greenhow, 114 U. S. 
307, 5 Sup. Ct. 923, 962. In that case both the plaintiff and the 
défendant were citizens of the state of Virginia. It was an action 
brought in the circuit court for the Eastern district of Virginia by a 
tax payer who had tendered to the tax collector, in payment of his 
taxes, coupons eut from the bonds of the state, which coupons were 
by an aet of the gênerai assembly of Virginia of March 30, 1871, 
receivable in payment of taxes by virtue of a contract with the state 
of Virginia. The déclaration alleged that the défendant refused to 
receive the said coupons, under color of the authority of the act of 
the gênerai assembly of the state of Virginia passed January 26. 
1882, which forbade Mm to receive the same; that the défendant, 
after refusai of said tender, forcibly and unlawfuUy entered on the 
premises of the plaintiff, and levied upon and seized and carried away 
the Personal property of the plaintiff, in order to sell the same for 
the satisfaction of said taxes, which he claimed to be unpaid and 
delinquent; that the acts of the gênerai assembly of Virginia spec- 
ified in the pleadings, which require the tax collector to refuse to 
receive such coupons in payment of taxes, and to proceed with the 
collection of taxes for the payment of which they hâve been ten- 
dered, as if they were delinquent, impair the obligation of the said 
contract between the state of Virginia and the plaintiff. The déc- 
laration was demurred to, and the demurrer was sustained by the 
circuit court, but overruled by the suprême court, the suprême court 
saying : 

"The présent action, as shown on the face of the déclaration, was a case 
arising under the constitution of the United States, and was one, therefore, 
of which the circuit court had rightful jurisdlction." 

In that case the cause of action was the seizure of the plaintiff's 
property under color of an act of the gênerai assembly of Virginia 
which impaired the obligation of a contract, and was in violation of 
the constitution of the United States. In the case at bar the cause 
of action alleged is the arrest and imprisonment of the plaintiff by 
the défendants under color of an act of the gênerai assembly of Vir- 
ginia, which it is asserted "is répugnant to the constitution of the 
United States and invalid, in this, to wit: that it deprives a per- 
son of his liberty without due process of law, punishes a citizen with 
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out a trial, without a proper warrant for his arrest, and without a 
trial by jury." The court is unable to draw any distinction between 
the averments in the déclaration in White v. Greenhow, supra, and 
the averments in the déclaration in the case we are now consider- 
ing. In each case the injuries complained of are alleged to be the 
direct resuit of the opération of a législative act that is répugnant 
to the constitution of the United States. The plaintifE in this case 
does not, as contended by counsel for the défendants, allège or sug- 
gest thsd the défendants will set up by way of défense a claim that 
they acted under the constitution or laws of the United States, in 
order to raise a fédéral question, of which this court would hâve 
jurisdiction. The doctrine established by the décisions in Tennessee 
V. Union & Planters' Bank, and in the other cases cited supra, is 
not applicable hère. If the act of the gênerai assembly of Virginia 
approved March 5, 1890, is in violation of the constitution of the 
United States, the cause of action is properly stated by the aver- 
ments in the déclaration, and thèse would be suflQcient to give this 
court jurisdiction. 

This conclusion requires an examination of the question whether 
the act of the gênerai assembly of Virginia approved March 5, 1890, 
is aiitagonistic to the constitution of the United States. The par- 
ticulars wherein it is alleged in the déclaration that the act in ques- 
tion is répugnant to the constitution of the United States are, "It 
deprives a person of his liberty without due process of law ; punishes 
a citizen without a trial, without a proper warrant for his arrest, 
and without a trial by jury." The court, in discussing this act of 
the Virginia législature, will necessarily confine itself to the ques- 
tion of its constitutionality. It has no concern with the facts con- 
nected with the arrest and imprisonment of the plaintiff. The power 
conferred by the statute may or may not hâve been abused in this 
instance by the ofi3ciaIs acting under it. They may hâve exceeded 
the power conferred by the statute, and applied it to acts of the plain 
tifE which were not comprehended by its provisions. Wrongful actf 
by an ofHcial cannot affect the validity of the law under which the 
proceedings are taljen. 

The clause of the fourteenth amendment which counsel for the 
plaintiff insist is violated by the act in question, and to which the 
argument for the plaintiff is conflned, is as follows : 

"Nor shall any state deprive any person of life, liberty, or property without 
due process of law, nor deny to any person wlthln Its jurisdiction the equal 
protection of the laws." 

In Walker v. Sauvinet, 92 U. S. 90, the suprême court says: 

"Due process of law is process due aceording to the law of the land. This 
process, in the states, is regulated by the law of the states. Our power over 
that law is only to détermine whether It is In conflict with the suprême law 
Of the land; that Is to say, with the constitution, and laws of the United 
States made in. pursuance thereof, or with any treaty made under authority 
of the United States. Article 6, Const" 

The fifth amendment to the constitution provides that no person 
shall "be deprived of life, liberty, or property, without due process 
of law." In Hurtado v. People of California, 110 U. S. 516, 4 Sup. 
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Ot. 111, 292, Mr. Justice Matthews, i-ef erring to the provision of 
the flfth amendaient, says: 

" 'Due process of law,' In the latter [flfth amendaient], refers to that law of 
the land whlch dérives its authorlty from the législative powers conferred 
upon congress by the constitution of the United States, exercised within the 
limita therein prescrlbed, and Interpreted according to the principles of the 
common law. In the fourteenth amendment, by parlty of reason, it refers 
to that law of the land, in each state, which dérives its authority from the 
inhérent and reserved powers of the state, exerted wlthln the limits of those 
fundamental principles of liberty and justice which lie at the base of ail our 
civil and ppJitical institutions, and the greatest security for which résides In 
the right of the people to make thelr own laws and alter them at their 
pleasure." 

In accordance with the doctrine stated in the foregoing cases, it 
was held in Hurtado v. Calif ornia, supra (syllabus) : 

"That a conviction upon such an information for mnrder In the first degree, 
and a sentence of death thereon, are not illégal by virtue of that clause of the 
fourteenth amendment to the constitution of the United States which prohibits 
the States from depriving any person of life, Uberty, or property without due 
process of law." 

In Wallier v. Sauvinet, supra, it was held that a state statute 
dispensing with a trial by jury in a case at common law is not in 
violation of the fourteenth amendment to the constitution; and this 
notwithstanding that by article 7 of the amendments it is provided 
that "in suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved." 

In Miller v. State of Texas, 153 U. S. 535, 14 Sup. Ct. 874, which 
was a case brought up on a writ of error from the criminal court of 
appeals for the state of Texas, the suprême court used this language: 

"In his motion for a rehearlng, however, défendant claimed that the law of 
the state of Texas forbldding the carrying of weapons, and authorizing the 
arrest without warrant of any person violating such law, under which certain 
questions arose upon the trial of the case, was in conflict with the second "and 
fourth amendments to the constitution of the United States, one of which 
provides that the right of the people to keep and bear arms shall not be In- 
fringed, and the other of which protects the people against unreasonable 
searches and seizures. We hâve examined the record in vain, however, to 
flnd where the défendant was denied the benefit of any ot thèse provisions; 
and, even if he were, It is well settled that the restrictions of thèse amend- 
ments operate only upon the fédéral power, and hâve no référence whatever 
to proceedings in state courts;" citing Barron v. Mayor, etc., of Baltimore, 7 
Pet. 243 (a leading case), and other décisions. 

"Offlcers who, by virtue of their offices, are conservators of the 
peace, hâve, at common law, the right to arrest without warrant ail 
persons who are guilty of a breach of the peace, or other violation 
of criminal law, in their présence." Davis', Cr. Law, 402; Mus- 
coe V. Gom., 86 Va. 443, 10 S. E. 534; 2 Am. & Eng. Enc. Law (2d 
Ed.) 881; Carico v. Wilmore, 51 Ped. 196. The judges of élection in 
Virginia are by the act of 5th March, 1890, made conservators of the 
peace for the purpose of preserving order at élections, as they were, 
and still are, by the provisions of section 144 of the Code of 1887. 
The act complained of is a gênerai law, applicable alike to ail citizens 
of the commonwealth. The particulars wherein it is claimed that it 
deprives a person of his liberty without due process of law are : 
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1. That it punishes a; citizen without a trial. The a,et does- not 
confer upon the judges of élection the power to infl|ct punishment. 
It confers upon tlie judges of élection the authority, where a per- 
son iSjin their judgnient, violating the provisions of the statute, after 
he has been ordered to cease such action, and he refuses to desist, 
to order his arrest, and to commit him for a time nôt: exceeding 24 
hOurs. The act further provides that such person mky,^by due pro- 
«ess of law, be summoned before the next term of the county or cor- 
poration court having jurisdiction, and on proof of his guilt he may 
be flned as the act protides. This is the trial protided by the act, 
and the constitution of the state 6f Virginia guaranties hiin a trial 
by jury. 

2. As to the objection to the statute that it deprives a person of 
his liberty without a proper warrant for his arrfest, we bave seen, 
from the case of Miller ;v. State of Texas, supra, that a state statute 
which provides that a person may be arrested on a criminal charge 
without a warrant is not antagonistic to the constitution of the 
United States. The act of March 5, 1890, passed by the Virginia 
législature, contains no such provision. As a matter of fact, a war- 
rant df arrest was issued in this case. The act of the Virginia lég- 
islature of March 5, 1890, empowers the judges of élection, under cer- 
tain conditions, to order an arrest; and, whether we construe the 
statute as authorizing the arrest with or without a warrant, it does 
not, in vieW of the authorities cited, présent a fédéral question which 
confers jurisdiction on this court. This disposes of ail the grounds 
upon which its jurisdictién is invoked. None of them are tenable. 
The demurrer will be sustained. 



TATLOR et al. v. LOIJISVILLB & N. B. CO. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 
No. 599. 

Fkdkbai. Courts— Jubisdiction— Suit against State OfIttckhs. 

A suit against state offlcers to enjoin them from certifylng a tax, which 
they claimed to do by authority of the state, but which cOmplainant avers 
to be without lawful authority, Is not a suit against the state, withln the 
meaning of the eleventh amendnaent. 

Samb— Injunction against Taxation— State Statutes. 

ïhat a state statute forblds the courts to enjoin collection of alleged 
Illégal taxes, and restricts the remedy to an action to reeover them bacli, 
does not affect the Jurisdiction of a fédéral court, in cases of diverse 
cltlzenshlp, to entertaln a suit to enjoin the state offlcers from certifylng or 
colleeting illégal taxes. 

Enjoinino Collection of Taxes — Equitt JtiRisDicTioN. 

A suit to enjoin the collection of a tax will not be entertalned (at least, 
m the fédéral courts) when the sole ground relied on is that the tax is 
illégal or excessive. It must appear in addition that the' clrcumstances 
make the wrong about to be inflicted of such a peculiar eharacter that 
the remédies at law are inadéquate, and so bring the case under some 
recognized head of egulty jurisdiction. 

Same— Rbmkdy bv Certiorari. 

It would seem that the fact that there is a remedy by certiorari in the 
state courts, which would prevent a multlpllclty of sults In a case of iUe- 
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gai taxation, does not affect the jurlsdictlon ot a fédéral court !n eqnity to 
enjoin: the enforcement of the tax In cases of diverse citizenship, as the 
remedy by certiorari Is not avallable In the fédéral courts, whose powers 
to issue the writ are llmited to cases In whlch It Is necessary for the exer- 
cise of their jurlsdictlon. 

9. Same. 

In any event, certiorari Is not an adéquate remedy where the faet apon 
which the claim for relief is based can only be ruade to appear de hors the 
record. 

•. Taxation— Railkoadb, Tblbqraphs, and Téléphones— Tennessee Stat 

tTTBS. 

Act Tenn. April 5, 1897, In relation to the taxation of rallroad, téléphone, 
and telegraph property, which required the board of assessors thereln 
provlded for to complète their assessment on or before September Ist of 
that year, annulled by Implication, and superseded, the assessment pre- 
vlously made for the same year by the old board of assessors under the 
act of 1895. 

7. Samh — Relevanct of Evidence — Mabket Value of Stock and Bonds. 

In valuing railroad property for purposes of taxation, the market value 
of the bonds and stock of the corporation ownlng it may properly be 
considered, even if, under the statute, each Une of road is to be valued 
by Itself, and not as part of a system. 

8. Same— Equauzation of Assessment. 

TJnder the Tennessee railroad assessment act of 1897, neither the board 
of tax assessors nor the board of equallzatlon are charged vrith the duty 
of equallzing the taxable value of real estate with that of rallroad property. 

9. SamB— CONSTITUTIONAL LAW— EqITALITY 01" TAXATION. 

Under the Tennessee constitution of 1870 (article 2, S 28), declaring 
that ail property shall be taxed "according to Its value," to be ascertained 
as the législature shall direct, "so that taxes shall be equal and uniform 
throughout the state," when It Is the uniform practice In the varions coun- 
ties of the state to assess real property at not exceeding 75 per cent, of 
its true value, an assessment upon railroad property at its fuU value 
violâtes the uniformity of taxation whlch is the main purpose of the 
constltutlonal provision, and will be enjoined, although this involves a 
violation of the letter of the state statute passed pursuaut to the constitu- 
tion, whlch requires ail property to be assessed at its full value. 

10. Samb. 

Equlty wlU not enjoin an assessment of property at its full value, on 
the ground of inequallty resulting from the assessment of other property 
at less than its full value, unless It appears that the assessing offieers, 
whose acts of undervaluation create the unjust burden, intentionally and 
habitually violate the law by assessing property at less than its true 
value; but it need not afflrmatively appear that they did so with Intent 
to injure complainant and his class of taxpayers. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

The LoulsvlUe & NashvlUe Railroad Company— a corporation organized 
and existihg under the laws of the state of Kentucky, and a citizen of that 
state — owns 519 miles of railroad in Tennessee. It flled its bill in equity in 
the circuit court of the United States for the Middle district of Tennessee 
against R. L. Taylor, W. S. Morgan, and E. B. Craig, citlzens of Tennessee, 
wTio constitute a board of equalization of the state of Tennessee, to enjoin 
them from certifylng. In accordance with the act of the législature of Ten- 
nessee, passed Aprll 5, 1897, a tax valuation upon complainant's rallroad in 
Tennessee, to be apportioned by the state comptroller to the 35 counties, 
citles, and towns In which the road lies, Under the act of 1897, railroad, 
téléphone, and telegraph property is assessed biennially by three members, 
known as "State Tax Assessors," whose assessment must be révised upon the 
recbrd by another board, called the "Board of Equalization," composed of the 
governor, secretary of state, and treasurer. The appellate board is given the 
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power to examine each assessment, and Increase or dlmlnlsh the raluatlon 
upon any one or more of the propertles assessed, se as to flx the proper 
value; and, untll thls board bas acted upon the assessments, they are not 
deemed complète. The valuatlons fixed by the appellate board are certlfled 
to the comptroller, and he, In turn, certifies to the varions countles and 
munlcipalitles the valuation upon which taxes are to be coUected by the 
respective countles and munlcipalitles, the apportionment belng graduated 
according to the mileage or value of the property assessed in each county 
and municlpality. Under other laws of Tennessee, real and Personal property 
of ail persons, except railroad, téléphone, and telegraph companies, Is assessed 
by the taxing officers of each county. In countles havlng a population of 
60,000 and over, one assessor for the county Is elected, whose duty It Is to 
assess ail property In the county. In countles havlng a less population, each 
clvU district bas one assessor. Each assessor, before entering upon his duties, 
Is requlred to enter into a bond in the sum of $5,000, condltloned that he 
«hall falthfully and houestly discharge the duties of his office, and to taise 
and subscribe an oath that he will assess property at Its fair cash valuation, 
without fear or favor. A ixiard of equalization is provided for each county, 
composed of the Judge or chairman of the county court, and four freeholders, 
not members of the county court, and not holding any other ofHce,— state, 
■county, or fédéral. Thèse various boards meet In their respective eounties, 
and compare and equalize the assessments of property made in and for the 
particular county. If the board desires to raise the value of any taxpayer's 
property, it can be done, upon notice to the taxpayer. Assessments of real 
estate made in 1896 vrere made for the biennial perlod of 181)6 and 1897. 
Beglnning with 1898, the assessments of realty are to be made every fourth 
year. Personal property is assessed annually. Until 1895 no attempt had 
ever been made to equalize the assessments of real estate or personalty, as 
between the différent eounties; but at Its session in that year the gênerai 
assembly created a state board of equalizers, for the purpose of equalizing the 
values of real estate in the various eounties. The same board was given power 
to assess and apportion the value of rallroads throughout the state. In 1896 the 
board of equalizers assessed the complalnant's railroad for the taxes of 1896 
and 1897 as follows: The main Une, at the rate of $31,000 a mile; the Nash- 
ville & Decatur division, at the rate of $21,000 a mile; the Henderson division, 
at the rate of $20,000 a mile; the Memphis division, at $13,500 a mile; the 
Cumberland Valley division, at the rate of $15,000 a mile; the Clarksville & 
Princeton division, at the rate of $4,000 a mile. By the act of April, 1897, 
the board of equalizers was abolished, and the duty of assessing rallroads 
was imposed on a state board of tax assessors and a revisory board called 
the "Board of Equalization," but no power was given to the new board to 
equalize real estate. The board of state tax assessors made an assessment 
of rallroads for 1897 and 189S, treatlng the assessment by the board of 
equalizers as annulled by the new law. Their valuation of complalnant's 
main Une was $65,000 per mile; of the Nash ville & Decatur division was 
$47,000 per mile; of the Henderson division, $62,000 per mile; of the Memphis 
division, $27,000 per mile; of the Cumberland Valley division, $23,500 per 
mile; of the Clarksville & Princeton division, $5,000 per mile; and of the 
Clarksville & Minerai division, $7,000 per mile. The appellate board of 
equalization on appeal reduced the assessment on the main line from $65,000 
to $60,000; on the Henderson division, from $62,000 to $55,000; on the Nash- 
ville & Decatur division, from $47,000 to $40,000 per mile,— but In other 
respects afflrmed the action of board of assessors. 

Among other grounds set forth in the biU for équitable relief against thia 
increase in the assessment is the followlng averment with référence to the 
évidence brought ont before the state tax assessors: "That the complainant 
also flled in Its behalf before sald assessors a large number of affldavits 
(about 155 In number) made by tax assessors, trustées, other officiais, and 
real-estate owners, which showed that In the eounties through which plaintiff's 
sald roads ran, and In the countles through which other railroad propertles 
assessed at the same tlme by sald assessors ran, real estate, generally and 
systematically, was assessed for taxation at from flfty to seventy per cent, of 
its value. Thèse affldavits varled In form, but the gênerai ténor and resuit 
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of them, and of dépositions taken and flled as évidence by plaintiff, was to 
establish the fact that property generally in Tennessee, other than railroad 
property, by assessments generally and pnrposely made, does net bear a 
burden of taxation at a greater proportion than an average of sixty per cent, 
of its market value; and plaintiff allèges that such is the case, and that its 
sald properties for said years, as flnally fixed by said board of equalization, 
were assessed at more than thelr full value. Eecognizing the fact that through- 
out the State of Tennessee property had been systematically assessed, from 
time immémorial, at a valuation for the purpose of taxation greatly less than 
its actual value, and at a valuation ranging from fifty to about slxty-five per 
cent, thereof, the state of Tennessee, through its board of assessors and 
equalizers, during the years 1895 and 1896 endeavored to systematize the 
county assessments, and bring them up to a common standard or basis of 
valuation. Accordingly the said board established as the basis of assessment 
for taxation in ail of the counties of the state seventy-flve per cent, of the 
actual or true value of the lands or property to be assessed, and raised the 
assessment in the varions counties of the state for both said years, where 
they were less than seventy-flve per cent., to seventy-five per cent. Plaintiff 
further shows that the said board of assessors and equalizers was the first 
Btate board of equalizers in the state of Tennessee, and was a législative récog- 
nition of the systematic usage and custom of valuation prevailing, and the 
législative purpose to render it uniform throughout the state. Plaintiff further 
Btates that said board of assessors and equalizers was not only Intrusted 
with the power of equalizing assessments throughout the state, but also with 
the duty of assessing railroad, telegraph, and téléphone properties for taxa- 
tion; and it avers and charges that the assessment made by said board, 
and the valuation flxed upon said properties, were made by them at the 
rates flxed for the purpose of equalizing the assessments of such properties 
with those of the lands of Tennessee. If said assessments [1. e. those against 
whlch an injunction is prayed] stand, plaintiff will be bearing, in comparison 
with other property assessed in the state of Tennessee, at least twenty-flve 
per cent, more than its just proportion; and the burden of taxation thus im- 
posed upon it will be unequal, and in contravention of the constitution of the 
etate of Tennessee, which provides that ail property shall be taxed according 
to its value, and so that taxes shall be equal and uniform throughout the 
Btate, and so that no one species of property from which a tax may be col 
lected shall be taxed higher than any other species of property of the samn 
value, and also in contravention of the constitution of the United States, which 
guaranties to plaintiff and its property the equal protection of the laws." Ths 
bill further avers: "In pursuance of said assessment act, said board of 
equalizers will, as they hâve Informed plaintifE's counsel, unless preveuted, 
certify at 12 m., November 30, 1897, to the comptroller, the valuatlons so 
fixed by them upon said property. The comptroller will proceed, after said 
assessment shall hâve been certified to him according to the course of law, 
to coUect for the state the taxes so wrongfully assessed, and will certify to 
the several towns, clties, and counties through which said roads pass, the 
sald assessments; and the said towns, cities, and counties will proceed, 
under said act, to collect the same. Under said act, sald taxes so assessed 
in behalf of the state, counties, and cities will become a flrst lien upon the 
property from the lOth of January of the year for which they are assessed. 
If the said taxes are not paid as assessed, distress warrants will Issue against 
petltloner; and, if It shall not pay the same, then the comptroller will, under 
sald act, advertise sald property, and sell the same for cash, free from the 
equlty of rédemption, and exécute to the purchaser a deed or deeds. Said 
roads are assessed for, and taxes will be payable under said assessments to, 
the foUowing counties and towns In the state of Tennessee: Counties: Sum- 
ner, Davidson, Montgomery, Houston, Benton, Fayette, Henry, OarroU, Gib- 
Bon, Stewart, Crockett, Haywood, Tlpton, Shelby, Robertson, Dickson, Clal- 
bome, Campbell, WiUiamson, Maury, and GUes. Cities and towns: Gallatln, 
Nashvllle, Springfleld, Franklin, Columbla, Pulaski, Brownsville, Memphis, 
Erln, McKenzie, Humboldt, Milan, Paris, Clarksville, and a number of others. 
If plainti£f should seek by separate suits to reslst said state tax, and the feTeral 
taxes for said counties and cities, It would cause a muItipUcity of suit*, 
88 F.— 28 
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entalllng great hardshlp and expense; and If It shonld pày said taxes, and 
sue to reeover them, the same resuit would follow. PlaintltE charges and sayi 
that the action of sald board of assessors and of sald board of equalizers 
was arbitrary, oppressive, In violation of the lav?, and wlll, If carrled Into 
effect, Impose upon plalntlff a burden unjust and unequal, as between Itself 
and other property pwners throughout the state of Tennessee." The prayer 
of the blU was for an Injunctlon against the défendants to prevent thelr 
certlfylng and dellverlng In any vi^ay to the comptroller of Tennessee the sald 
assessment of the plaintlfC's property so made by them, and from certlfylng 
or dellverlng In any way to the said comptroller the resuit of thelr action in re- 
spect of the assessment of the sald propertles of plaintlff for the years 1897 and 
1898, or either of them, and that upon final hearlng sald injunctlon be made 
final, and for such further and other relief as the nature of thls case may 
requlre. 

The défendants filed a Joint and sefiarate answer, in which the reply to the 
passage already quoted from the blll was as follows: "Further answering, 
défendants say that complainant filed In Its behalf before sald assessors a 
large number of aflidavits made by county tax assessors, trustées, other of- 
ficiais, real-estate owners, and others. In thirty-flve countles in Tennessee, 
tending to show the assessed value of real estate In said countles. Said atB- 
davlts show that there was no unlformity In assessed values of real estate 
In the countles mentioned, but they did not show that there was any pre- 
coneert or agreement among the assessors touching the standard of value 
flxed upon real estate for the purpose of assessment. The valuations were 
not unlform. In some Instances they were higher than others, and there was 
great irregularity and lack of unlformity In valuations. Défendants deny that 
the gênerai ténor and resuit of said dépositions and aflEldavits taken and filed 
by complainant was to establlsh the fact that property generally In Tennessee, 
other tlian railroad property, by assessments generally and purposely made. 
does not bear a burden of taxation at a greater proportion than the average 
of slxty per cent of its marbet value. Défendants deny the statement that such 
Is the case, and they deny that there was, or ever has been, any custom, Im- 
mémorial or otherwise, of valuing property throughout the state at less than 
its true value. There are ninety-slx countles in the state, and there never 
has been, and in the nature of things coUld not be, any concerted, agreed, 
or unlform basis of valuatlon, différent from that prescribed by law. There 
are seventy-nine countles in the state through which railroads run, and said 
affldavits are from only thirty-flve countles. Défendants say the various rail- 
road companies objectlng to the assessments made by the state tax assessors 
actively and energetically made strenuous efforts to obtain affldavits from 
any possible source showing assessments hâve been made below cash value, 
but none hâve been produced from forty-four countles of the seventy-nine 
havlng railroads in same. It was the function and withln the jurisdiction of 
the assessors. In the first instance, and thèse défendants, acting as the board 
of equalization, to judge of the sufflclency and probatlve force or value of 
sald affldavits as évidence; and their judgment was final and concluslve, and 
cannot be questioned or reviewed. Défendants aiso deny the statement that 
complalnant's said propertles for sald years, as finally flxed by said board of 
equalization, were assessed at more than fuU value. They submlt that the 
valuatlon of sald board, under the laWs of Tennessee, as will be more fuUy 
hereinafter shown, is final and concluslve. Défendants deny that the création 
of the board of equalizers of 1895 and 1896 was a legisktive récognition of the 
systematic usage and custom of valuatlon prevailing, and the législative pur- 
pose to render It unlform throughout the state; but, on thé contrary, said 
board was created for the purpose of puttlng property inadequately assessed, 
ttirôugh the favoritism or mîstalîen judgnperit of local tax authorities, upon 
an equality with the property f airly assessed at its cash value, as requlred by 
lavr, and seeing that ail property withln the jurlsâictlon of the equalizers 
should be assessed at a fair cash value. Défendants deny that the board of 
equalizers of 1895 and 189G, by any officiai action, record, or report, put prop- 
erty in Tennessee upon a basis of seventy-flve pcr cent, of the aetual cash 
value of the same. If such was the basis of purported equ;illz:ition on the 
part of the merabers Of skld board, It was one by some sort of an under- 
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Standing among sald members, never put of record In any ofBclal action, 
and kept from record In its minutes or Inclusion on ita report, and, 1( done, 
was In violation of law, and unauthorized by the statute ereating tlie board, 
and subversive to tbe main purposes for which it was created. Défendants 
deny that the assessments and valuatlons of railroad, telegraph, and téléphone 
properties made by said board for 1895 and 1896 were made at the same rate 
flxed for the purpose of equalizlng the assessment of such properties vrith 
those of the lands of Tennessee. Upon information given by one of the mem- 
bers of said board in his déposition before the state tax assessors, and which 
remains uncontradicted, défendants state that most of the railroad properties 
in the state of Tennessee were assessed and vaUied at less than seventy-five 
per cent, of thelr actual cash value. Défendants deny that, by the assessment 
made, complainant will be bearing, or is made to bear, in comparison with 
other property assessed in the state of Tennessee, at Icast twenty-five per cent, 
more than Its just proportion. Défendants deny that said assessments vio- 
late any provision of the constitution of the state of Tennessee, or the consti- 
tution of the TJnited States." The answer further avers that the complainant 
has an adéquate, sufflcient, and complète remedy at law furnished it by the 
act passed in 1873, which provides that in ail cases In which au cfficer charged 
by law with the collection of revenue due the state shall Institute any yro- 
ceedlngs or talie any steps for the collection of the same, and the person pro- 
ceeded against shall claim the tax to be unjust or illégal, or against any clause 
of the statute or of the constitution of the state, he shall pay the same to 
the state under protest, and file a suit within thirty days thereafter for the 
recovery of the same against the officer, and, if he obtains judgment, then 
the comptroller of the state shall issue his warrant for the amount thereof. 
The act provides that no writ for the prévention of the collection of any 
revenue claimed shall in any wise issue, either in the form of an injunction or 
otherwise. The answer further avers that there is a remedy by certiorarl 
for the correction of errors alleged to hâve been committed by the state tax 
assessors, and that said remedy is exclusive of ail others. 

A temporary restraining order ex parte was issued on the filing of the bill, 
and then the cause came on for bearing on motion for prelimlnary Injunction, 
at which a large amount of évidence was introduced, and the case was fully 
argued. The district judge (Clark) presiding filed an elaborate opinion, dis- 
cussing the issues presented on the bill. It is reported in 86 Fed. 168. The 
circuit court made the following order: "Ordered and adjudged that the writ 
of injunction Issue In this case, restraining and enjolning the défendants, 
Robert L. Taylor (governor), E. B. Craig (treasurer), and W. S. Morgan (secre- 
tary of state), ex officio the board of equalization for the state of Tennessee, 
from certifying and deiivering to the comptroller of the treasury of Tennessee 
the valuation flxed by them upon the property of the complainant In Tennessee 
for taxation for the years 1897 and 1898, as set forth and shown in the bill, 
and restraining and enjoining them from certifying and deiivering the said as- 
sessment or any record thereof, to the said comptroller: provided, however, 
that the complainant shall pay to the proper officers such sum or sums of 
money as shall be equal to the amount or amounts of the taxes assessed 
against and due from said Company on its said property under and according 
to the assessment made in 1896 for the year 1897, and shall pay the same as, 
and it shall be a crédit on, the taxes due from the complainant on its said prop- 
erty for the year 1897, to go as a crédit ou the assessment made in 1897 for 
1897, if sustained on the final hearing; otherwise to be credited as may here- 
after be decreed. And it shall be paid and received without préjudice to any 
right of either of the parties, or the state, counties, and municipalities of thia 
state. Such payment must be made on or before the date at which the tax 
for 1897 must be paid, viz. February 1, 1898; and, if not then paid, the de- 
fendants may, upon notice of such fallure, apply for and obtain a dissolution 
of the said injunction." 

Geo. W. Pickle, Atty. Gen. (James C. Bradford aud Graiibery 
Marks, of counsel), for appellants. 
Dickinson & Waller and Vertrees & Vertrees, for appellee. 
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Before TAFT and LUETON, Circuit Judges, and SEVEKENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts, as above). The corn- 
plainant below is a citizen of the state of Kentucky. The défend- 
ants are citizens of the state of Tennessee. The amount involved 
in the suit exceeds f2,000. The constitution and the laws of the 
United States confer upon circuit courts of the United States jurisdic- 
tion to hear and détermine controversies in law and equity between 
citizens of différent states in which is involved more than $2,000. 
There is no doubt, therefore, of the jurisdiction of the court below to 
hear and décide this case, uniess the fact that the défendants were 
officers of the state of Tennessee, and were claiming to proceed under 
the authority of the state in the acts threatened and now enjoined, 
makes this a suit against the state of Tennessee. If so, then it is 
within the eleventh amendment of the fédéral constitution, which dé- 
clares that the judicial power of the United States shall net extend to 
suits against a state. The complaint of the taxpayer in this case is 
that the défendants are about to exécute a taxing law of the state 
against complainant in such a manner that, in view of the mode in 
which other taxing laws are executed against a large part of the 
taxable property of the state, the défendants will impose upon com- 
plainant an illégal burden, in violation of its right under the state 
constitution to pay only an equal share of the taxes in proportion to 
the value of its property. This is not a suit against the state. It is 
a suit against individuals, seeking to enjoin them from doing certain 
acts which they assert to be by the authority of the state, but which 
the complainant avers to be without lawful authority. The point 
has been so often decided by the suprême court of the United States 
that it is sufficient to refer to a few of the cases. Smyth v. Ames, 
169 U. S. 518, 18 Sup. Ct. 423; Reagan v. Trust Co., 154 U. S. 362, 390, 
391, 14 Sup. Ct. 1047; Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. 
et. 699; Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 903, 962. 
In Cummings v. Bank, 101 U. S. 153, a decree of injunction entered by 
a circuit court of the United States against state ofiQcers to prevent 
the enforcement of a state tax law in a manner violating the consti- 
tution of the state was aflSrraed by the suprême court of the United 
States, and it was then so well settled that such a suit was not within 
the eleventh amendment that the court did not deem it necessary 
to discuss the point. 

The power to tax property is the power to take from the owner that 
which is his, to defray the expense of the beneflt and protection which 
he receives from the government. If the power is illegally exercised, 
either by the législature or the executive, it is an invasion of private 
right; and, uniess there is some spécifie limitation upon the remedy 
imposed by law, the injured taxpayer may resort to the courts to 
vindicate his right against those officers who attempt such an in- 
vasion, by any form of action which he could use against any other 
wrongdoers in respect of the same class of wrongs. The state may 
limit the remédies of the taxpayer to redress wrongs done him by the 
erroneous statutory construction or the unwarranted flnding of fact 
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by adiniuistrative officers to a hearing before administrative tribunals. 
In tax questions, sucli a hearing is due process of law. Murray v. 
Improvement Co., 18 How. 272; Ferry v. U. S., 85 Fed. 550.i The 
State may further curtail the jurisdiction of its courts of equity to 
interfère by injunction with the collection of taxes alleged to be 
illégal by providing that no injunction shall issue in such case. The 
government of the United States has made such a spécifie limitation, 
and no injunction can issue to prevent the collection of taxes levied by 
it. Rev. St. U. S. § 3224. The only remedy of the taxpayer is to pay 
the money, and sue to recover it back. The state of Tennessee has 
made a similar provision viàth respect to taxes eoUected for its use, 
but not as to taxes collected for its counties and cities. City of Nash- 
ville V. Smith, 86 Tenn. 217, 6 S. W. 273. The law of the United 
States forbidding injunctions in fédéral revenue cases prevents the 
issuing of an injunction by any court, whether fédéral or state, be- 
cause the constitution and laws of the United States passed in pur- 
suance thereof are the suprême law of the land. The law of Tennes- 
see, however, aft'ects only the jurisdiction of its own courts of equity. 
It does not restrict or diminish the power or jurisdiction of fédéral 
courts of equity. because only an act of congress can do that. In re 
Tyler, 149 U. S. 164, 13 Sup. Ct 785; Mississippi Mills v. Cohn, 150 
U. S. 202, 14 Sup. Ct. 75; Kirby v. Eailwav Co., 120 U. S. 130, 7 Sup. 
Ct. 430; Furnace CV). v. Witherow, 149 Ù. g. 574, 13 Sup. Ct. 936. 
Hence it follows that if the controversy at bar is one over which the 
circuit court of the United States, sitting in equity, from which this 
appeal has been taken, has jurisdiction by virtue of the constitution 
and laws of the United States, and according to the gênerai princi- 
ples governing equity jurisdiction, its power to issue an injunction 
against state officers is not restricted by a state statute which only 
applies, and can only apply, to injunctions issued out of slate courts. 

We hâve seen that the circuit court has jurisdiction over the cause, 
because it is a suit between citizens of différent states. It only re- 
mains to inquii'e whether any ground exists for invoking the action 
of a court of equity. It is well settled that a suit to enjoin the col- 
lection of a tax will not be entertained in courts of equity, — at least, 
in those of the United States,— in which the sole ground set forth 
in the bill is that the tax is illégal or excessive. It must appear in 
addition that the cireumstances makes the wrong about to be inflicted 
of such a peculiar eharacter that the remédies in a court of law are 
inadéquate, and so bring the case under some recognized head of 
equity jurisdiction. Ogden Citv v. Armstrong, 168 U. S. 224, 236, 18 
Sup. Ct. 98; Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250; 
Allen V. Car Co., 139 U. S. 658, 661, 11 Sup. Ct. 682; Shelton v. Platt, 
139 U. S. 591, 11 Sup. Ct. 646; Eailway Co. v. Cheyenne, 113 U. S. 516, 
525, 5 Sup. Ct. 601; Hannewinkle v. Georgetown, 15 Wall. 547; Dows 
V. City of Chicago, 11 Wall. 108. It appears from the bill that, if the 
assessment made by the défendants in this case is allowed to be certi- 
fled down to the varions counties and eities who are to collect the tax, 
the complainant, in order to vindicate its rights in a suit at law, will 
hâve to bring at least 35 différent suits at law. Courts of equity 
frequently interfère to prevent a multiplicity of suits at law. It is a 

1 29 C. 0. A. 345. 
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well-recognized head of equity jurisdiction. In Sanford v. Poe, 37 
U. S. App. 378, 16 C. G. A. 305, and 69 Fed. 546, this court sustained 
the equity jurisdiction of the circuit court to enjoin a state board for 
the assessment of telegraph and express companies from certifying 
the assessment to a large number of counties, on the ground that by 
the exercise of such jurisdiction a multiplicity of suits at law would 
be pretented, and the questions at issue could ail be settled in one 
suit In many cases in which the question of the équitable jurisdic- 
tion to enjoin a tax is considered by the suprême court of the United 
States, the prévention of a multiplicity of suits is speciflcally men- 
tioned as a suflficient reason for its exercise. Dows v. City of Chi- 
cago, 11 Wall. 108; Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646; 
Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250. 

Another ground for équitable relief is that the excessive tax, if 
not paid, will be a cloud upon the title of the complainaut, for the 
taxes assessed are a lien upon its property in Tennesseee. The tax 
is not void, and the alleged illégal excess does not appear upon the 
record. It créâtes such an apparently valid incumbrance that a 
court of equity will interfère to remove it as a cloud, if in f act it 
is illégal. Ogden City v. Armstrong, 168 U. S. 224, 238, 18 Sup. 
Ot. 98. 

It is argued on behalf of the défendants that there is an adéquate 
remedy at law, which will prevent a multiplicity of suits, and that 
is by certiorari in the state courts. Such a proceeding is in its na- 
ture supervisory and appellate. Circuit courts of the United States 
are limited in their use of the writ of certiorari to those cases in 
which it is necessary for the exercise of their jurisdiction. Rev. St. 
U. S. § 716. Ex parte Vallandigham, 1 Wall. 243. In other words, 
the writ can only be used as ancillary to some other jurisdiction 
conferred by law; and, as no supernsory or appellate jurisdiction 
has been conferred upc^n circuit courts of the United States to revise 
the proceedings of spécial tax tribunals, it would seem clear that 
the circuit court below could not, on its law side, hâve furnished a 
remedy by certiorari to modify the assessments made by the de- 
fendants. The ordinary rule is that statutory remédies at law fur- 
nished by a state in its own courts will not oust the équitable juris- 
diction of the fédéral courts of equity. This has been laid down 
with emphatic clearness by Mr. Justice Harlan, speaking for the su- 
prême court, in Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418. 
In that case it was argued that équitable jurisdiction to enjoin the 
action of a state railroad commission from putting Into force an 
order âxîng conflscatory railroad freight rates was prevented by 
the circumstance that the state had furnished a spécial remedy at 
law in the state suprême court for the revision of any unreasonable 
action by the commission. The argument was not successful. Mr. 
Justice Harlan said : 

"One who Is entltled to sue In the fédéral circuit court may tnvoke It» 
Jurisdiction In equity whenever the established princlples and rules of equity 
permit such a suit In that court, and he cannot be deprived of that right by 
reason of bis belng allowed to sue at law in a state court on the same cause of 
action." 
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In Payne v. Hook, 7 Wall. 425, 430, it was objected to the fédéral 

jurisdiction in equity that there was an adéquate remedy at law, by 
a spécial proceeding in the probate court, but it was held that this 
was insufflcient. We should hâve no doubt upon this point, were 
it not for the décision of the suprême court in Ewing v. City of St. 
Louis, 5 Wall. 418, in which it appears to hâve been held that a 
remedy by certiorari in a state court for the review of spécial state 
tribunals was ground for holding that the circuit court of the United 
States had no équitable jurisdiction to enjoin the action of the state 
tribunal — 

"Unless It should become necessary to prevent a multiplicity of suits or 
Irréparable injury, or uoless the proceeding cought to be anauUed or corrected 
fs valid upoa its face, and the alleged invalidity conslsts In matters to be es- 
tablished by extrinsic évidence. • • * The complainant can asfc no greater 
relief in the coarts of the United States than be eould obtain were he to 
resort to the state courts. If in the latter courts equity would alïord no relief, 
neither wlll It in the former." 

It is difficult to reconcile the case, on its facts with Payne t. 
Hook and Smyth v. Ames, and the statement in the last sentence 
quoted is certainly not in accordance with the views expressed by 
the suprême court in many later cases. See In re Tyler, 149 U. S. 
164, 13 Sup. et. 785; McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 
940. The language of Ewing v. City of St. Louis bas, however, never 
been cited or commented on, or expressly overruled, by the su- 
prême court. We prefer, therefore, to base the équitable jurisdic- 
tion in this case on another ground. It seems clear that the question 
which is raooted before us could not hâve been adequately raised 
upon a proceeding by certiorari. The complaint hère made is that 
the board of equalization did not consider the fact that real and Per- 
sonal property, other than that of railroad companies, was habitu- 
ally and intentionally assessed at 25 per cent, less than its real value, 
as a reason for reducing the assessment of railroad property to the 
same percentage. There was nothing on the record made up by the 
board to show that the défendants did not exercise this power of 
equalization, and did not exercise their best judgment to ûx the as- 
sessment of railroads at 25 per cent, less than their real value. If 
they ought to hâve done so, and if there was no direct évidence that 
they did not, the reviewing court, upon certiorari, would hâve been 
bound to présume that they did so, and no extrinsic évidence would 
hâve been permissible to rebut this presumption. Shelbv Co. v. 
Kailroad Co., 16 Lea, 401, 413, 1 S. W. 32; Ogden City v. Armstrong, 
168 U. S. 224, 237, 18 Sup. Ct. 98; 2 Spell. Extr. Eem. § 2030. 

Coming now to the merits of the bill, and issues raised by it, we 
pass without discussion the averment that the railroad assessment 
law is unconstitutional, because counsel for appellees hâve express- 
ly declined to argue the point at this hearing. 

Another objection to the validity of défendants' action is that they 
hâve made an assessment for the year 1897 without lawful author- 
ity. The state board of equalizers and tax assessors created by the 
act of 1893 had made an assessment of the valuation of railroads 
for the year 1807, and it is contended that this is the valid assess- 
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ment The act of 1897 does not expressly annul the assessment of 
the old board, but we think that such annulment is necessarily im- 
plied. By the first section of the act of 1897, the new board of tax 
assessors was required to meet in May, 1897. By the second section, 
the railroad, telegraph, and téléphone companiea were required to 
flie with the comptroller of the state on or before the Ist of May, 1897, 
and biennially thereafter, schedules and descriptions of their prop- 
erty. Section 4 directs that the state tax assessors shall receive the 
schedules from the comptroller immediately upon their organization, 
and "they shall immediately proceed to ascertain the value of said 
property for taxation." The assessment is required to be complet- 
ed by the assessors, and filed with the comptroller, on or before Sep- 
tember Ist, and by him, within three days, delivered to the board of 
equalization, consisting of the governor, the treasurer, and the sec- 
retary of state, who are required to examine the assessment and rec- 
ords made by the assessors, and complète the same, by afflrming or 
modifying it, before the 3d day of October. The comptroller is then 
at once to distribute the assessment to the various counties of the 
state. Section 15 provides that the taxes so assessed shall be a first 
lien upon the property from the lOth of January of the year for 
which the taxes are assessed. Section 18 provides that the assess- 
ments shall "be made biennially, beginning with the year 1897." 
It is impossible to escape the conclusion, from thèse provisions, that 
the législature intended that the new System should go into opér- 
ation at once, and that the new boards should make an assessment 
for the current year of 1897. Such an intention cannot be reconciled 
with a continuance in force of the assessment of the old board for 
that year. Of course, the assessment of real property by the old 
board still remained valid, though the board was abolished; but as 
to railroad, telegraph, and téléphone property, the act of 1897 was 
an annulment pro tanto. 

The complainant makes a séries of objections to the validity of 
the assessment of défendants, based on the data upon which the as- 
sessments were made, and the refusai of the assessors and the de- 
fendants to consider certain évidence tendered by the complainant. 
We do not propose to discuss the objections seriatim. It is sufficient 
to say that we flnd nothing in the évidence that was before the two 
boards which they might not properly consider, under the laws of 
Tennessee, as circumstances to aid them in reaching a conclusion as 
to the value of that part of the railroad of complainant lying in 
Tennessee. Nor do we discover anything in the record to indicate 
that such évidence was wrongly applied. We do not flnd anything 
in the record or afiidavits afiflirmatively showing that the boards hâve 
included in their assessments property of the complainant not in 
Tennessee, and the défendants, in their report of the assessment 
and in their answer, expressly deny that any such property was in- 
cluded. The exclusion of certain expert évidence to show how un- 
reliable a standard of value are market reports of stocks and bonds 
we do not regard as material. Even if this were a direct proceeding 
to review the action of the défendants, as upon error (which it is 
not), the ruling could hardly be the subject of criticism; for the mat- 
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tere touched upon in the affidavits were matters of gênerai knowl- 
edge, which the défendants and the aseessors might be presumed to 
know. The relevancy of such items of évidence as the market val- 
ues of bonds and stocks, and the amount of gross earnings and the 
net earnings, in reaching a conclusion as to the value of a railroad 
or a telegraph Une, has been so often recognized by the suprême 
court of the United States that we need not discuss it. Eailroad 
Co. V. Backus, 154 U. S. 424, 14 Sup. C5t. 1114; Henderson Bridge 
Oo. T. Kentucky, 166 U. S. 150, 17 Sup. Ct. 532; Adams Express 
Co. V. Ohio State Auditor, 165 U. S. 194, 17 Sup. Ct. 305; Id., 166 
U. S. 185, 17 Sup. Ct. 604. It is contended that the law of Ten- 
nessee, as declared by its suprême court, is that each line of rail- 
road must be valued by itself, and not as part of a System, and there- 
fore that the unit theory, upon which the foregoing décisions were 
based, has no application to Tennessee. If this be true, it only re- 
duces the size of the unit, but it does not destroy the evidential bear- 
ing of stock and bond values upon the value of railroad property; 
and we must présume, in a collatéral attack upon the action of the 
board, such as this is, in the absence of any showing to the contrary, 
that, within the limits of the reasonable discrétion aud judgment 
vested in the défendants, they gave proper considération to the Ten- 
nessee rule, if it differs from the gênerai rule, in weighing and ap- 
plying the évidence of stock and bond values to the issue before 
them. 

The next objection to the assessraent of the défendants, and the 
most serions, is that they hâve assessed the railroad property of the 
state, includlng that of complalnant, at its real value, whereas ail 
other property of the state is habitually and intentionally assessed 
by the assessing officers, who are not the défendants, at not exceed- 
ing 75 per cent, of its real or correct value. We think it clear, from 
the provisions of the railroad assessment act of 1897, that neither 
board thereby created is charged with any duty to equalize the tax- 
able value of real estate with that of railroad property. The board 
of equalization under the act of 1897 is made up of the same state 
officers who composed the state board of examiners under the prier 
act, and they were charged with the duty of revising the assessment 
of railroads made by the board of assessors and equalizers created 
by the act of 1895; but they had no revisory duty connected with 
that board's equalization of real estate throughout the state. Hence 
when, in 1897, the board of assessors and equalizers was abolished, 
the equalization of real estate values was abolished. The contin- 
uation of the state board of examiners under the new name of the 
"Board of Equalization" could hâve no effect to continue in force 
provisions of law as to state equalization of values of real estate, 
because that board never had any duty connected with the assess- 
ment of real estate at ail. It is also clear that the act of 1897 com- 
mands the two boards created, by its terms, to fix the correct value 
of the railroad and other property which they assess. This means 
the real value of the property, and it is conceded that the laws for 
the assessment of real and personal property impose on the assess- 
ing ofQcers the duty of assessing it at the same value. 
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The conteatipu for the complainantls that the oqdervaluatîon of 
real and personal prùperty is intentional and systematio throughout 
the State, and is in accordance with an immémorial and well-recog- 
nized castom; that, combined with the assessment at fnll value of ail 
railroad property, the undervaluation of ail other, property makea 
a System of taxation operating to impose upon complainant, and ail 
others holding the same dass of property, a grosaly unjust share of 
the cost of the state, county, and city governments; that this is in 
violation of the constitution of the state of Tennessee, which enjoins 
uniformity of taxation, according to value, on ail property, and ex- 
pressly forbids that one species of property shall be taxed higher 
than any other; and that a court of equity, because it is unable to 
remedy the glaring injustice done to complainants and others of the 
same class, by compelling the assessment on other property to be 
raised to ita real value, may accomplish the same resuit by enjoining 
the défendants from assessing railroad property at any higher per- 
centage than that at which other property in the state is assessed, 
although this is a departure from the rule of action prescribed for 
them in the statute creating them a taxing board. In considering 
the soundness of this contention, we come flrst to the facts. We 
flnd from the évidence, which is uncontradicted, that generally, in 
the state of Tennessee, for a number of years, the assessors and the 
board of equalization of each county hâve intended to assess, and hâve 
assessed, real and personal property at a uniform percentage less 
than its real value; that this percentage is not uniform between the 
counties, but that it is not substantially less than 25 per cent, in any 
of them. We base our conclusion on 150 affldavits contained in the 
record. They do not cover speciflcally more than 35 counties out of 
the 96 counties in the state ; but when they are supplemented by the 
évidence of the members of the state board of equalizers, who of- 
ûcially investigated the manner of making assessments in each 
county in the state by actual visits and by correspondence, by exam- 
ining the assessing offlcers, and by a comparison of tax values with 
actual sales, we hâve no difflculty in finding the fact to be as above 
stated. The aflfidavits from différent counties are many of them the 
sworn statements of the assessors and county equalizers themselves, 
who made the assessments, and leave not the slightest doubt that in 
each county the undervaluation was systematic, was according to a 
uniform and well-understood rule of réduction, and was for the pur- 
pose of reducing the proportiouate burden of the expenses of the 
state government which the particular county would bave to bear. 
Thèse expenses are, in effect, apportioned to each county in the pro- 
portion which its total tax valuation bears to the total tax valuation 
of ail the property in the state. The motive for undervaluation is 
manifest, and the variation in the percentage, as between the coun- 
ties, is dépendent only on the varying extrêmes to which taxing of- 
flcers of différent counties are willing to go in departing from the 
statutory rule to reduce the state burden on their respective counties. 
We further find that in the year 1897, which is one of the years in 
respect to which relief is asked in the bill, the assessment of real 
estate which was not affected by the repeal of the act of 1895 was 
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eqnalized by the state board of aasessors and equalizere, nnder that 
act, at a basis of 75 per cent, of its real vaine; that this was done in- 
tentionally, and was adopted as a rule of action by that board. This 
is established by the évidence of two of the three members of the 
board, and of the secretary of the board; and although there is a dis- 
crepancy in their statements, as to whether the basis flxed was 70 or 
75 per cent, (two of them saying that it was 70, and the other 75), the 
faet that they deliberately fixed a percentage of real value as their 
basis of assessment is admitted by ail of them. We are relieved from 
considering the weight of the évidence as to the exact basis by the 
averment of the bill, which fixes it at 75 per cent. The assessed value 
of real and personal property, except railroads and telegraph Unes, in 
Tennessee, for the year 1897, was, in round numbers, $312,000,000. 
The value of railroads and telegraph Unes, as assessed by défend- 
ants, was $63,000,000, — an increase of the assessed value of the year 
before of |25,000,000. This makes a total tax value of $375,000,000, 
and imposes on the railroads '^/sto, or about */e of the entire bur- 
den of the state, county, and municipal governments. If the assess- 
ment of the real and personal property were increased to actual value, 
it would be $416,000,000, and the share of the railroad in paying gov- 
ernmental expenses would be a Utile less than '/s of the whole. The 
existence of this glaring inequality no évidence has been introduced 
to contradict. The défendants hâve been content to deny it in a gên- 
erai way in their answer, and hâve adduced no testimony upon the 
point from any one professing to hâve spécifie knowledge on the sub- 
ject. 

The constitution of Tennessee adopted in 1870 (article 2, § 28) pro- 
vides that: 

"AU property— real, personal and mixed— shall be taxed. • • • AU prop- 
erty shaU be taxed according to its value, tbat value to be ascertalned in such 
manner as the législature shall direct, so that taxes shall be equal and uniform 
throughout the state. No one species of property from which a tax may be 
coUected shaU be taxed higher than any other species of property of the 
saaie value." 

The constitution of 1834, in article 2, § 28, provided that: 

"AU property shall be taxed according to its value, that value to be ascer- 
talned in such manner as the législature shall direct, so that the same shall 
be equal and uniform throughout the state. No one species of property, 
from which a tax may be collected, shaU be taxed higher than any other 
species of property of the same value." 

The constitution of 1796 provided that: 

"AU lands llable to taxation in this state, held by deed, grant, or entry, ahall 
be taxed equally and uniform, in such manner that no 100 acres shall be 
taxed higher than another, except town lots, which shall not be taxed higher 
than 200 acres of land each; no freeman shall be taxed higher than 100 acres, 
and no slave higher than 200 acres on each poU." 

In Eeelfoot Lake Levée Dist. v. Dawson, 97 Tenu, 151, 161, 36 S. W. 
1041, 1043, the suprême court of Tennessee, referring to thèse provis- 
ions, said: 

"In every instance the requirement that ail property (except that men- 
tioned for exemption) shall be taxed prohibits the législature from mailing 
additional exemptions. • * * And lilcewlse the requirement that ail prop- 
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erty «hall be taxed accordlng to Its value prolilbits the législature from laying 
a tax on any property In specle, or by the acre. Under the constitution of 
1796, lands were taxed by the hundred acres; but the constitution of 1834, 
llke that of 1870, contained the provision that 'ail property shall be taxed 
accordlng to Us value.' Thls means that every property tax shall be graduated 
by the value of the property on which it Is laid." 

There bas been much discussion at the bar upon tbe point whether 
the constitution of 1870 requires that ail property shall be assessed 
at its full value, or whether it would satisfy the constitution if the 
taxing laws required ail property to be assessed for taxation at a 
uniform percentage,— say 75 per cent, of its real value. Language 
bas been quoted from the opinions of judges of the suprême court of 
Tennessee supporting the former view, but they were obiter, and 
wholly unnecessary to the décision of the cases" before the court. 
Mayor, etc., of Chattanooga v. Nashville, G. & St. L. K. Co., 7 Lea, 569; 
Brown v. Gréer, 3 Head, 696. Speaking for Judge LUETON and 
myself, we should be inclined to hold that any législative System of 
tax assessment of property based on a uniform percentage of its value 
would be "accordlng to its value," and would be a compliance with 
the constitutional mandate. This is, we think, in accordance with 
the latest expression from the suprême court of Tennessee in the 
Reelfoot Lake Levée District Case, already quoted. Judge SEV- 
EEENS doubts, and the différence is not material, for we are unani- 
mously of opinion that the question is not controlling in this case. 
The constitution expressly gives the législature the power to pre- 
scribe that ail property shall be assessed at its true value, and the 
législature has done so. Such a législative command is as binding 
on those whom it affects as if it were in the constitution, because 
passed in pursuance of the fundamental law; and counsel for com- 
plainant do not avoid the difiSeulty which confronts them in the case, 
to wit, that they are seeking to enjoin défendants from doing that 
which the letter of the law requires the défendants to do, by showing 
that the requirement is in a constitutionally enacted statute, rather 
than in the constitution itself. 

The sole and manifest purpose of the constitution was to secure 
ïuniformity and equality of burden upon ail the property in the 
«tate. As a means of doing so (conceding that defendant's con- 
«truction is the correct one), it provided that the assessment should 
be accordlng to its true value. It eniphasized the object of the 
section by expressly providing that no species of property should 
be taxed higher than any other species. We hâve before us a 
case in which the complaining taxpayer, and other taxpayers own- 
ing the same species of property, are taxed at a higher rate than 
the owners of other species of property. This does not corne about 
by législative discrimination, but by the intentional and systematic 
disregard of the law by those chargea with the diity of assessing ail 
other species of ; property than that owned by complainant and its fel- 
lows of the sames; class. This is a flagrant violation of the clause of 
the constitution forbidding discrimination in taxation between dif- 
férent species of property. That clause is self-executing. Reelfoot 
Lake Levée DÏst. V. Dawson, 97 Tenn. 160, 36 S. W. 1043. How is 
it to be remedied? It is said on behaJf of the défendants that the 
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only method consistent with the constitution is by raising the as- 
sessments of the real and personal property. This is no remedy 
at ail. It has been suggested (but we cannot regard the suggestion 
as a serions one) that the railroad companies of the state should go 
before the taxing authorities of each "county, and, af ter notifying 
each taxpayer, attempt to secure an increase in the total tax assess- 
ment of the real and personal property of the state from |312,000,000 
to $416,000,000. The absolute futility of such a course, the enormous 
expense, and the length of time necessary in attempting to follow it, 
need no comment. ïhe question presented is, then, whether, when 
the sole object of an article of the constitution is being llagrantly de- 
feated, to the gross pecnniary injury of a class of litigants, and one 
of them appeals to a court of equity for relief, it must be withheld 
because the only mode of granting it will involve an apparent de- 
parture from the method marked out by the constitution and the 
law for attaining its sole object. We say "apparent" departure from 
the constitutional method, because that instrument contemplated a 
sj'-stem in which ail property should be assessed at its real value. It 
did not intend that a large part should be assessed at 75 per cent., 
and a smaller part at 100 per cent. The method of assessing one 
species of property cannot be truly said to be constitutional, without 
having regard to that pursued with other species; for the essence of 
the constitutional requirement is uniformity, and uniformity cannot 
be afBrmed to exist without a due regard to the methods of assessing 
ail sipecies. Therefore, to enjoin the enforcement of the prescribed 
method of assessment as to one species of property, when there is a 
departure from it as to ail others, if the injunction secures uniformity 
as to ail, is not so great a violation of the method really prescribed 
as that involved in a continuance of the existing conditions, and the 
déniai of relief to the injured taxpayer. The court is placed in a 
dilemma, from which it can only escape by taking that path which, 
while it involves a nominal departure from the letter of the law, does 
injury to no one, and secures that uniformity of tax burden which was 
the sole end of the constitution. To hold otherwise is to make the 
restrictions of the constitution instruments for defeating the very 
purpose they were intended to subserve. It is to stick in the bark, 
and to be blind to the substance of things. It is to sacrifice justice 
to its incident. The same dilemma bas been presented to other 
courts. They bave not always taken the same horn. There is a 
conflict of authority, but we are glad to say that the adjudications 
of that court whose décision we must follow support the views we 
hâve above expressed. Before examining the cases in the suprême 
court of the United States, let us refer to the décisions of some of the 
state courts upon the question : 

In Eandell v. Oity of Bridgeport, 63 Conn. 321, 28 Atl. 523, the 
case came into court on a direct appeal from the action of a board 
of equalization, called the "Board of Relief of the City of Bridge- 
port." The Buperior court found as a f act that it had been the uni- 
form rule of the board of assessors and the board of relief of that 
city to value ail property, for the purpose of taxation, at one-half of 
its f air market value, The court found that the plaintifE's pro^)- 
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erty was assessed at its full market value as the statute required. 
The suprême court held that the complainant was entitled to an 
assessment of one-half the real value of his property, and this in 
the face of a mandatory provision of the statute that ail property 
should be assessed at its true value. The court said : 

"There are two ways in which a taxpayer may be wronged In lerylng 
taxes: An assessment may conform to the statute generally, and the In- 
dlvldual may be assessed in excess of the statutory requirement A wrong 
of that description Is easily redressed. But when the town disregards 
the statute, and establishes a rule of its own, assessing the property at one- 
half of its actual value, and then assesses an individual at the full value of 
the property, while the Injury Is the same, the application of the remedy 
becomes more complleated. Practically, the only way to redress the wrong 
la to reduce the assessment, and that makes the court seem to disresard the 
statute, while, if the wrong is not redressed, there is a déniai of justice, and 
the court practically ignores the statute giving an aggrieved party an appeal, 
and practically ignores the statute which provides that 'said court shall hâve 
power to grant such relief as shall to justice and equity appertain.' Thus we 
are In a dilemma. If we ehoose one horn of it, a public statute is violated, 
not 80 much by the court as by the town, but by an apparent approval of 
the court as to one individual, and that by an express command of another 
statute, and by the dictâtes of justice. If we talie the other horn, the court 
îtself violâtes a remédiai statute, and becomes in a measure a party to the 
wrongdolng. Under the clrcumstances, we do not hesltate to ehoose the 
former, and to redress the wrong." 

This, it is true, was a direct review of the action of the board of 
equalizers; but the court, in reaching its conclusion, expressly pro- 
ceeded under the power given it by statute to grant such relief as to 
justice and equity should appertain. This court is entitled to grant 
to the complainant exactly the same character of relief. As already 
pointed out, the fact that the injunction to assess property at its 
true value is found in the statute, and not in the constitution, cannot 
create any distinction in respect to the point we are now discussing, 
for either is equally binding on the taxing ofiScers and the courts. 
Courts hâve no more right to set aside a lawfully enacted statute 
than they hâve to defeat the opération of the constitution. The 
point of this case, and those about to be cited, is that where either 
the uniformity required by law, or the prescribed means of attain- 
ing it, must be departed from, the court will ehoose the lesser evil. 

In Cocheco Co. v. Strafford, 51 N. H. 455, the law provided that 
the selectmen should appraise ail taxable property at its full and true 
value in money. The statute further provided that the court should 
make such order thereon as justice required. Mr. Justice Doe, upon 
this point, in a coneurring opinion, said : 

"Justice requires an equal rate of taxation of Strafford real estate. If the 
Strafford real estate of others was appralsed In 1870 at a less rate than Its 
full value, the real estate of the plaintiffs should be appraised by the commis- 
sioners at the same rate, so that the plaintiffs shall pay thelr proportion of 
tax and no more. The usual rate in farming towns is well understood, and 
the practice of undervaluation Is so universal as to ralse a presumption of 
fact that It prevails In Strafford. When the commlssloners hâve ascertalned 
tbe fact of the full value of tbe plaintiffs' Strafford real estate on the lat day 
of April, 1870, they should proceed further, and appraise it at its value as 
compared wlth the value at which other Strafford real estate was appraised 
by the selectmen in 1870. This comparative value Is the only question which 
ibe commlssloners are appointed to décide, and Is a pure question of fact" 
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This language was approved in Manchester Mills v. Manchester, 
58 N. H. 38, on a pétition for the abatement of the real-estate tax, 
in which the court appointed a committee to flnd and report— 
First, the true value of the plaintiff's estate; and, second, the trae 
value of real estate of Manchester, other than plaintiff's, compared 
with its assessed value. The question whether tiie second point was 
a proper subject for inquiry came before the court, and it was held 
that it was a proper subject of inquiry, and that the abatement 
should proceed on the findings made upon such iuquiry. 

In Ex parte Ft. Smith & Van Buren Bridge Co., 62 Ark. 461, 36 
S. W. 1060, the case arose on an appeal from the refusai of the 
connty board of equalization to reduce the taxation of assessment 
upon the petitioner's bridge. The assessor had assessed one-half of 
the bridge in Crawford county at $150,000, and the county board 
of equalization had reduced this assessment to $125,000. At the 
trial in the circuit court it appeared that $250,000 was a fair mar- 
ket price for the entire bridge, and that $125,000, therefore, was the 
full value of one-half of the bridge. It further appeared that ail the 
real estate in Crawford county was assessed at 50 per cent of its 
actual value. The appellate court contended that, under the circum- 
stances, the assessment of one-half the bridge should be reduced ac- 
cording to its request to $75,000. The constitution of the state was 
exactly in the words of the Tennessee constitution, to wit: 

'That ail property subject to taxation shall be taxed accordlng to Its value, 
to be ascertained in such manner as the gênerai assembly shall direct, maklng 
the same equal and uniform throughout the state, and provided further that 
no one specles of property, upon whlch taxes shall be levied, shall be taxed 
higher than another specles of property of equal value." 

The law passed in pursuance of this section of the constitution 
required the assessors of the counties in the state to assess the real 
estate at its true market value in money. The court, in construing 
this question, said: 

"It may be said that, Inasmuch as its property was not assessed above Its 
true value, it had no right to complain. But this is not true. It had the rlght 
to demand that no unequal burden be Imposed upon it by taxation. The 
duty to contribute to the support of the state govemment by the payment of 
taxes Is imposed upon ail persons owning property subject to taxation. The 
constitution provides that this burden shall be npportioned among them ac- 
cording to the value of their property, to be ascertained as directed by law. 
When, therefore, the property of a few Is taxed according to Its value, and of 
ail others at one-half its value, then the few are required to contribute double 
their portion of the burden. This is manlfestly a wrong, and justice demands 
that it be redressed whenever it can be done conformably to the laws. • » » 
In this case the county court acquired jurisdiction, by the appeal of the bridge 
company, to grant relief from the illégal, erroneous, or unequal assessment of 
appellant's property, but did not acquire the right or authority to make the 
valuation of ail real property in the county for the purposes of taxation, in 
ail cases in which it had not been done, the true value, by raising it, or to 
change the valuation of any property except the bridge. The assessment of 
no property can be increased without notice first given to the owner by the 
board of equalization. How, then, was the county court to afford relief to 
appellant? The only relief it could hâve alïorded was to reduce the valuation 
so as to malce it conform to the standard adopted in the valuation of the 
other real property in the county, or the average valuation of such property. 
Why should not this relief be grantedî The valuation of property is only 
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a constltutlonal means adopted for the purpose of mahtng the burdens ol" 
goTefnmeiit bear upon each taxpayer In proportion to the value of hls property, 
The relief suggested accpmplishes that end in tliis case. B; granting it, a 
constltutlonal rlght wlll be enforced, and by denylng it, wlll be wltliheld, 
becàuse the means dèTîsed for Its enforcement were not adopted. By pur- 
suing the latter course, the constitution wlll be made the means of def eating 
Itself, by the Imposition of unequal burdens. To avoid this resuit, the relief 
should be granted." 

In the case ôf Board of Sup'rs of Bureau Co, v. Chicago, B. & Q. 
R. Co., 44 111. 229, the appeal was a direct appeal from the board of 
supervisors, which assèssed the value of the property of the railroad 
cotnpàny. It appeared that the valuatiori of property of individuals, 
except that of the railroad company ranged from one-flfth to one- 
third, while that of the railroad company ranged from one-third to 
one-hàlf; and the appellaie court decided that the assessment of the 
railroad property must be at the sâme percentage of the real value 
as that of individuals. The constitution of Illinois required the gên- 
erai asseûibly to provide for levying a tax by valuation, so that 
every person and corporation shall pay a tax in proportion to the 
value of his or her property; such value to be ascertained by some 
person or persons to be elected or appointed in such manner as the 
gênerai assembly shall direct, and not otherwise. The act to carry 
out this section provided that each separate parcel should be val- 
ued at its true value in money. The court held that it was the 
duty of the supervisors to impose the same percentage of assess- 
ment upon the railroad company as had been assèssed by the as- 
sessors upon the property of individuals. The court said: 

"It Is no argument to urge that the fault Is wlth the assessors in the case 
of individuals, and wlth railroad companies in malcing out their schedules for 
the county clerk. If the assessors violate their duty, are railroad companies 
to be the sufferers? If they neglect to act fuliy up to ail the requirements 
of the law, is that any reason why A. should pay forty per cent, more taxes, 
in proportion to value, than B.? The rule adopted by the assessors in this 
State has grown into a custom, and has been tacitly sanctioned by every de- 
partment of the government for a long course of years, and it is now too late 
to challenge it. * * • Would not the sensé of justice of every man in this 
community be outraged by aliowlng this or any other dépréciation to one 
class of people, and demanding of another a higher tax on a similar article 
of the same actual value? The proposition cannot commend itself to the 
favor of any just man, and can receive no countenance in a court of justice. 
It is an admitted fact on both sides to this controversy that the property of 
no one owner in the county of Bureau has been taxed on its real value, and 
that the per cent, added by the board of supervisors to the valuation of the 
property of appellees imposes on them a greater proportionate burden than 
the law requires them to bear. We are of this opinion, and therefore consider 
the action of the board unfounded in Justice, and in direct opposition to the 
constitution. The great and attractive feature of uniformity has been disre- 
garded by the board, and appellees vlctlmized. It may be very désirable 
that the greatest share of the public burdens shall be borne by thèse corpora- 
tions, but, until there be a radical change in our fundamental law, it cannot 
be done. They stand on the platform of equallty before the law, and no greater 
burden for the support of government can be Imposed upon them than can 
be placed on the indivldnal taipayer." 

In the case of Chicago, B. & Q. R. Oo. t. Board of Com'rs of At- 
chison Co., 54 Kan. 781, 39 Pac. 1039, the railroad company filed a 
bill in equity to enjoin the collection of 75 per cent of ita taxes 
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levied against it in Atchison county. The railroad was assessed by 
a State board of railroad assessors, who assessed tbe road at its true 
and actual value. In the county of Atchison ail the city and town- 
ship assessors, for the purpose of carrying on an equal basis the 
assessment, agreed among themselves to assess ail property 25 per 
cent, of the true value of the same. The railroad property was 
thereupon assessed at the true value, while the property of individ- 
uals and other corporations in Atchison county was assessed at 25 
per cent, of its real value. The constitution of the state required 
that the législature should provide for a uniform and equal rate of 
assessment and taxation. The législature provided that ail property 
should be assessed at its true value. The court said: 

"This unequal valuatlon was not the resuit of an accidentai omission of 
property from the assessment list, or an accidentai valuation of property at 
more or less than its true value. The state board of railroad assessors valued 
the railroad property in Atchison county, for taxation, at its true value; but 
the city and township assessors of that county, by an agreeraent between 
themselves, assessed ail the other property of the county at 25 per cent, of Its 
true value. Thus, by concerted action, the statute of the state was flagrantly 
dlsregarded. * * • There has been gross discrimination in the taxation of 
the railroad property. The law has not been observed. The taxes complained 
of are not equal and uniform. While exact equality and uniformity canuot 
be had, and while mistalies and omissions by assessors may uot in ail cases 
be the subject of adéquate remedy in the courts, yet for the gross injustice 
and violation of the law complained of there ought to be some remedy. 
The plalntifif below, having tendered ail of the state taxes, and also its 
just share of the county and other taxes, Is entitled to hâve enjoined the 
collection of the illégal excess." 

As bas already been said, there are cases in which the other horn 
of the dilemma has been taken, the injustice to the complaining class 
of taxpayers has been allowed to continue, and the violation of con- 
stitutional or statutory uniformity and equality has gone on un- 
hindered, in order that the letter of the law may be preserved while 
its spirit is flagrantly broken. Wagoner v. Loomis, 37 Ohio St. 571; 
Central K. Co. v. State Board of Assessors, 48 K J. Law, 1, 2 Atl. 
789. See, also, City of Lowell v. County Com'rs, 152 Mass. 372, 
25 N. E. 469. 

We are relieved from a further discussion of the question by the 
décision of the suprême court of the United States in the case of 
Cummings v. Bank, 101 U. S. 15.3. In that case the assessors of real 
property, the assessors of personal property, and the county auditor 
(who was the assessing oflScer of the first instance for bank shares) 
of the county where the complainant bank was situated agreed to 
assess real and personal property at one-third its value, and money 
or invested capital at six-tenths its value. This agreement was in 
violation of the statutes nnder which they were acting, which re- 
quired assessments to be at the true value in money. The state 
board of equalization for banks increased the assessment of com- 
plainant's bank shares to their full market value. The state board 
had no power to equalize bank shares with real or personal prop- 
erty, and, in assessing thèse bank shares at their full value, it was 
following the exact course prescribed by statute, and the statute was 
passed in accordance with the consititution of Ohio, which requires 

88 P.— 24 
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the législature to pass laws taxing ail property "by unif onn mie at 
its true ^îalue. in money." This action wàs brought by the complain- 
ant bank to enjoin the county treàsurer from coUecting the tax on 
the assessment against its shares which had been certifieci down by 
the state board of assessors. The circuit court of the United States 
enjoined the treàsurer from collecting tax on a valuation greater 
than one-third of the real value of the shares. The effect of this 
order was to annul an assessment by the state board of equalization 
which was strictly in accordance with the letter ôf the statute gov- 
erning it in the discharge of its duties, and which was equally in 
accord with the standard of value for assessment fixed by the con- 
stitution of the state. The decree of the circuit court was afflrmed 
by the suprême court on the principle stated by the court as follows: 

"When a rule or System of valuation Is adopted, by those whose duty it 
js to make the assessment, which Is designed to operate unequally, and to vlo- 
late a fundamental principle of the constitution, and when the rule Is applied, 
not solely to one Indlvldual, but to a large class of Indlvlduals or corporations, 
that equity may properly Interfère to restrain the opération of this unconstl- 
tutlonal exercise of power." 

It should be noted that, although the complainant was a national 
bank, the case did not arise under the act of congress, but was ex- 
pressly based on the right of the complainant, under the state con- 
stitution, to uniformity of taxation according to value. The taxing 
laws of Ohio did not provide one tribunal of appeal for equalizing 
values of ail classes of property, and it was objected on behalf of 
the bank that, in vîew of the constitutional injunction upon the lég- 
islature to pass laws taxing ail property by uniform rule at its true 
value in money, a system in which différent classes of property were 
assessed by independent tribunal», with no common revisory au- 
thority, must be invalid, because so poorly adapted to secure uni- 
formity. The court did not yield to this argument, however. Mr. 
Justice Miller, delivering the opinion of the court, gave its reasons 
for not doing so as follows : 

"But there are two reasons why we cannot so hold: First, It mlght be that 
In every instance the resuit would be the valuation of bank shares at a 
lower ratio In proportion to their real value than that of any other property, 
and therefore plaintiff would hâve no ground of complalnt. And, secondly, 
what is more important, if thèse original valuations and equallzatlons are 
based always, as the constitution requires, on the actual money value of 
the property assessed, the resuit, except as it might be affected by honest mls- 
takes of .ludgment, would necessarily be equality and uniformity, so far as 
It is attainable. So that whlle it may be true that this System of submitting 
the différent kinds of property subject to taxation to différent boards of 
assessors and equalizers, with no common superior to secure uniformity of 
the whole, may glve opportunity for maladministration of the law, and viola- 
tion of the principle of uniformity of taxation and equality of burden, that 
Is not the necessary resuit of thèse laws, or of any one of them; and a law 
cannot be held unoonstitutlonal because, while its just Interprétation is con- 
sistent with the constitution, It Is unfaithfuUy administered by those who are 
charged with Its exécution. Their doings may be unlawf ul, whlle the statute 
Is valld. The évidence, we are compelled to say, shows this to be true of the 
ease before ua." 

The justice then discussed the facts, to show that the laws had 
been unfaithïul^ administered by those charged, with their execu- 
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tion, and that ais the only method provided in the System by which 
constitutional uniformity was to be secured, namely, by taxing ail 
property at its true value in money, though required by statute, had 
been departed from by the administrators of the law in assessing 
other classes of property than that held by the complainant, equity 
might relieve complainant from his unequal burden thus placed on 
him by enjoining taxation on more than one-third of the assess- 
ment against him, though his property had been only taxed at its 
true value. After commenting on the widespread custom or rule in 
many states to undervalue real estate, growing out of the effort of 
the landowner to produce something like equality of burden with 
Personal property which escapes taxation by being hidden, the jus- 
tice concluded: 

"But, whatever may be its cause, when It is reeognized as tlie source of 
manifest injustice to a large class of property, around which the constitutlou 
of the State has thrown the protection of uniformity of taxation and equality 
o( burden, the rule must be held void, and the injustice produced under it 
must be remedied, bo far as the judicial power can give remedy." 

The case before us cannot in any material respect be distiuguished 
from the Cummings Case. In this case, as in that, the injunction 
sought is against the enforcement of an assessment upou complain- 
ant's property which was made at the true value of the property, 
in accordance with the mandate of the constitution and statute, by 
assessing oflQcers who had not themselves discriminated against com- 
plainant's property by undervaluing other species of property, and 
who were not themselves guilty of any fraud. In this case, as in 
that, the unjust opération of the assessment grows out of the sys- 
tematic and intentional undervaluation of other species of property 
by assessors who are not responsible for the assessment complained 
of. In this case, as in that, the eflect of the injunction is to compel 
certain assessors of the state to reduce their assessment to the illégal 
standard of valuation adopted by différent and unfaithful assessors 
of other species of property, and is justifled by the resuit that in 
this way is secured something like the uniformity which is the sole 
purpose of the constitution. It has been pressed upon us that no 
such preconcert of action by the assessing officers, and no such uni- 
form rule of undervaluation, hâve been shown in this case as ap- 
peared in the Cummings Case, and that upon thèse circumstances 
the Cummings Case turned. We hâve already found, from the évi- 
dence, that there is an intentional undervaluation of property in 
each county, and that this is uniform as to ail real and personal 
property, and résulta from a clear understanding between the as- 
sessors and county boards of equalization, who hâve a common mo- 
tive for the réduction. More than this, it is clearly shown that the 
state board of assessors and equalizers in 1896 intentionally equal- 
ized ail real estate in the state at 75 per cent, of its true value for 
the taxation of the year 1897. Could preconcert be clearer than 
this? It is further said that, before the remedy pursued in the 
Gnmmings Case can become applicable, it must appear that the un- 
dervaluation of one species of property was adopted as a rule of 
action by the assessors for the fraudulent purpose of discriminating 



372 88 FEDERAL REPORTER. 

against the complaining taxpayer and his class, and that no sucli 
case is presented to this court. Now, it is true that, before equity 
will relieve in such a case, it must appear that the assessing officers 
whose acts of undervaluation create the unjust burden must inten- 
tionally and habitually violate the law, by assessing property at a 
less valuation than that which they know to be its true value; but 
it is not true that they must be shown affirmatively to intend to 
injure complainant and his class of taxpayers in so doing. It is true 
that in the Cummiugs Case the unfaithful assessors, or some of them, 
did undervalue both real and personal property, and money capital, 
in which were included bank shares, at différent percentages of their 
true value; but the assessment of which complaint was made was 
not the work of thèse assessors at ail, but, as hère, of a state board 
of equalization. An intentional undervaluation of a large class of 
property, when the law enjoins assessment at true value, is neces- 
sarily designed to operate unequally upon other classes of property 
to be assessed by other taxing tribunals, who, it may be presumed, 
will conform to the law. In the case at bar the county assessors 
and board of equalization of each county hâve been actuated in their 
violations of the law by the désire to reduce, as far as may be, their 
county's share of the state burdens. Their undervaluations of prop- 
erty hâve been uniform as to ail property in their county but rail- 
roads. They could not but know that such undervaluation must 
work an injustice against the property of railroads, if assessed at 
its true value by a state board, and taxed for county and state pur- 
poses on that basis. In this sensé, the rule of undervaluations adopt- 
ed in each county is necessarily "designed to operate unequally," 
within the meaning of Mr. Justice Miller in the Cummings Case. 
The ratio decidendi of that case is to be gathered from the facts, and 
the language of the opinion is to be interpreted in the view of the 
facts. The case has been commented on by the suprême court in a 
number of subséquent cases, but it has never been modifled or over- 
ruled. 

Bank v. Kimball, 103 U. S. 732, was a bill to enjoin the col- 
lection of taxes. The bill was dismissed on demurrer. The bill 
averred, in effect, that complainant's bank shares were assessed at 
less than their value, by 50 per cent., but that other property was 
assessed at less even than this, and that for this reason no tax should 
be paid on the bank shares. Referring to the Cummings and other 
cases, Mr. Justice Miller, who spoke for the court, said : 

"It Is held in thèse cases that, when the inequality of valuatlon Is the resiilt 
of a statute of the state designed to discrimina te Injuriously against any 
class of persons or any species of property, a court of equity will give appro- 
priate relief, and also where, though the law itself is unobjectiouable, the 
ofllcers who are appolnted to malie assessments combine together, and estab- 
lish a rule or prlnciple of valuation, the necessary resuit of which is to tax one 
species of property higher than others, and hlgher than the average rate, the 
court will also give relief. But the bill before us allèges no such agreement or 
common action of assessors, and no gênerai rule or discriminating rate adopted 
by a single assessor, but relies on the numerous instances of partial and un- 
equal valuations, which êstablish no rule on the subject." ,, 

In ^upervisors V. Stanley, 105 U. S. 305, the avéraient of the péti- 
tion of a national bank seeking to recover taxes claimed to bave 



TAYLOR V. LOUISVILLE & N. R. CO. 373 

been illegally paid was that the assessment of its shares was at a 
greater rate than was assessed upon other moneyed capital in the 
hands of individual citizens of the state of New York. In grant- 
ing a right to amend and hâve a new trial, Mr. Justice Miller, speak- 
ing for the court, said: 

"If by this it is supposed that a few individual instances may be shown of 
partial assessments t'avoring citizens, as compared with the national banljs, 
we think it is erroneous. But if it is intended to allège that, apart from the 
question of the right of the shareholder to deduct for bis debts,— a question 
which in this case was disposed of, and was in issue,— it can be proved that 
the assessors habitually and intentionally, or by some rule prescribed by 
themselves or by some one whom they were bound to obey, assessed the shares 
of the national banks higher, in proportion to their actual value, than other 
moneyed capital generally, then there is ground for recovery, and a hearing 
as to that should be granted." 

In Stanley v. Super visors, 121 U. S. 550, 7 Sup. Ct. 1239, Mr. Jus- 
tice Field said: 

•'When the overvaluation of property bas arisen from the adoption of a rule 
of appraisement which conflicts with a constitutional or statutory direction, 
and opérâtes unequally, not merely on a single individual, but on a large class 
of indivlduals or corporations, a party aggrieved may resort to a court of 
equity to restrain the exaction of the excess, upon payment or tender of what 
is admitted to be due. This was the course pursued and approved in Cum- 
mings V. Bank, 101 U. S. 153." 

In Bank v. Perea, 147 U. S. 87, 13 Sup. Ct. 194, the law of New 
Mexico required property to be assessed at its cash value. The 
plaintiff's property was originally assessed at its full value, while 
the other property was assessed at 70 per cent. It appealed to the 
board of equalization, which reduced the assessment to 85 per cent. 
Mr. Justice Brewer said: 

"Surely, upon the meie faet that other property happened to be assessed at 
thlrty per cent, below the value, when this did not come from any design or 
eystematic effort on the part of the county officiais, and when the plalntiff has 
had a hearing as to the correct valuation on appeal before the board of equallza- 
tlon, the proper tribunal for review, it cannot be that it can come into a court 
of equity for an injunction, or bave that décision of the board of equalizatlon 
reviewed in this collatéral way." 

We ând nothing in thèse cases which should change our view, al- 
ready expressed, of the efEect of the Cummings Case. They merely 
emphasize the point that equity will not relieve against an assess- 
ment merely because it happens to be at a higher rate than that 
of other property; that such inequalities, due to mistake, to the 
fallibility of human judgment, or to other accidentai causes, must 
be borne, for the reason that absolute uniformity cannot be obtain- 
ed; that, in other words, what may be called "sporadic cases of dis- 
crimj^nation" cannot be remedied bj the chancelier. He can only 
interifere when it is made clear that there is, with respect to certain 
species of property, systematic, intentional, and unlawf ul under 
valuations for taxation by the taxing offlcers, which necessarily effect 
an unjust discrimination against the species of property of which 
the complainant is an owner. The reason for the distinction is ob- 
vions. The occasional and accidentai discriminations are inévitable 
in every assessment, and are not likely to continue, because not the 
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resuit of an illégal purpose on the part of any one. If équitable in 
terference in sucli cases could be inToked, the obstruction to the 
collection of taxes would be so fréquent as to be intolérable. More 
than this, an action to enjoin a tax is a collatéral attack upon the 
judgment of a quasi judicial tribunal; and it cannot be justified ex- 
cept on the ground of an obvions violation of law, or something 
équivalent to fraud. It does net lie where the injury complaiued 
of arises only from the erroneous, but honest, judgment of the law- 
fully constituted tax tribunal. The interférence by the chancellor 
in the case at bar and in the Cummings Case rests on something 
équivalent to fraud in the tribunal imposing the tax. The various 
boards whose united action is by law intended to effect a uniform 
assessment on ail classes of property are to be regarded as one trib- 
unal, and the v?hole assessment on ail classes of property is to be 
regarded as one judgment. If any board which is an essential part 
of the taxing System intentionally, and therefore fraudulently, vio- 
lâtes the law, by uniformly undervaluing certain classes of prop- 
erty, the assessment by other boards of other classes of property at 
the full value, though a literal compliance with the law, makes the 
whole assessment, considered as one judgment, a fraud upon the 
fully-assessed property. And this is true although the particular 
board assessîng the complainant's property may hâve been wholly 
free from fault of fraud or intentional discrimination. Therefore 
the injonction might issue against the assessment upon the fully- 
assessed property, as void altogether, until a new and uniform as- 
sessment upon ail property according to law could be made. And 
such is the rule in some courts. Weeks v. Milwaukee, 10 Wis. 263 ; 
Hersey v. Board, 16 Wis. 192; Smith v. Smith, 19 Wis. 619. The 
inequity of allowing the taxpayer to escape altogether, and the in- 
tolérable inconvenience to the public in the delay incident to such 
a course, however, lead a court of equity to shape its order so as to 
allow only so much of the fraudaient judgment to be enforced against 
the complainant as may be done without imposing on him any in- 
equality of tax burden. We reach the conclusion, tiierefore, that the 
circuit court was right in enjoining the unjust, unequal, and (in the 
sensé already explained) fraudulent assessment against the com- 
plainant; but we think the order should hâve required, as a condi- 
tion of the issuing of the injunction, that the complainant should 
pay to the proper officers a tax upon the 75 per cent, of the assess- 
ment made by défendants. The évidence, taken wlth the averment» 
of the bill, does not establish that the discrimination against the 
complainant's property really exceeds this. The condition imposed 
by the circuit court was the payrûent of the taxes on the assessment 
for 1897 by the state board of assessors and equallzers. That assess- 
ment, as we hâve found, was aùnulled by the act of 1897. TEe or- 
der of the court is that the order of injunction be modifled as above 
stated, and that, as thus modifled, it be afiSrmed, at the costs of the 
appellantg. 
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BBARD V. INDBPENDENT DIST. OF PEI/LA CITY, 

(Circuit Cionrt of Appeals, Bightli Circuit. July 2, 1898.) 

No. 1,052. 

1. FsDBBAL AND Statb Coukts— Tbdst Fundb is Insolvent Kational Bank 
— RuLB OF Pkopeett. 

Tlie right to fasten a spécial trust upon funds held by the recelver of an 
Insolvent bank In lowa not having been created by any statute of that 
State, but dependlng upon the gênerai principles of law and equity ap- 
plicable to the clrcumstances, décisions of the suprême court of that state 
In relation thereto, if not in accord wlth the décisions of the suprême court 
of the United States or the decided welgbt of authority, do not constitute 
a rule of property binding on the fédéral courts. 

â, Insolvent Banks— Following Trust Fund. 

In order that a trust fund may constitute a preferentlal claim agalnst the 
funds of a national banlc in the hands of a receirer, it must appear that 
thèse funds were actually angmented by the receipt of the trust fund. 
And if the trust fund was created' merely by a cbeck on the same bank 
drawn by a gênerai depositor in f avor of the trustée, the amount of whleh 
was then shifted to the iatter's crédit, there is no rlght to a préférence. 

Appeal from the Circuit Court of the United States for the South- 
•ern District of lowa. 

This was a proceeding in equity instituted by the independent 
district of Pella city against R. R. Beard, recelver of the First Na- 
tional Bank of Pella, for the purpose of compelling the recelver to 
recognize as a trust fund, and pay in full, the amount of a balance 
deposited by the treasurer of the district. There was a flnding and 
decree in favor of complainant in the circuit court, and the recelver 
appeals. 

A. B. Cummins, for appellant. 

P. H. Bousquet, I. M. Earle, and S. F. Prouty, for appellee. 

Before SANBORN and THAYEK, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. From the record in this case it appears 
that for some years prior to June, 1895, the First National Bank of 
Pella, a corporation created under the provisions of the act of con- 
gress known as the "National Bank Act," carried on at l'ella, lowa, a 
banking business until about June 1, 1895, when it was declared to be 
insolvent, and B. R. Beard, the appellant, was duly appointed receiver 
thereof by the comptroller of the currency. It further appears that 
for years previous to the appointment of the receiver the treasurer 
of the independent school district of Pella city had been in the habit 
of depositing the funds of the school district in the named bank ; the 
account on the books of the bank being headed, "Treasurer of Inde^ 
pendent School District." The moneys thus deposited were not re- 
ceived by the bank as a spécial deposit, but were treated the same 
as the moneys paid in by other depositors; being intermingled with 
the gênerai funds of the bank. When the bank failed, and was 
placed in the hands of a receiver, the account showed a balance due 
to the treasurer of the school district of |4,676.25; and thereupon the 
independent district brought this proceeding in equity for the pur- 
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pose of cotapelling the receiver to recognize the amount as a trust 
fund belonging to the district, and to pay the same eut of the moneys 
in his hands bef ore paying any dividends to the creditors of the bank, 
— it appearing that the cash assets o^ the bank coming into his hands 
on June Ist amounted to $8,729.93. IJpon the hearing in the circuit 
court it was decreed that complainant was entitled to the relief 
sought, and that the receiver must pay the amount due the independ- 
ent district before making a dividend to the other creditors; and 
the recep^r now seeks a rcTersal oî the decree thus entered. The 
grounds for the conclusion reached by the trial court are very f ully 
and ably set out in the opinion handed down, and report ed in 83 Fed. 
5, in the course of which the leading cases unon the question of the 
right to f oUow and recover trust funds are dited and commented on ; 
and the conclusion is reached that there exists a conflict between 
the rulings of the suprême court of lowa and the current of aùthority 
in the courts of other states and of the United States, and that, if 
free to view the question on its merits, the ruling would be against the 
right to a prefçrential claim existing in the school district, but, in 
déférence to the rulings of the suprême court of lowa, the court would 
hold the right to a préférence to be established. 

The only provision of the statutes of lowa which is involved in this 
case is section 1747 of the Code of lowa of 1873, which enacts that : 

"The treasurer shall hold ail moneys belonging to the district and pay out 
the same on the order of the président, countersigned by the secretary, and 
shall keep a correct account of ail expenses and receipts In a book provlded for 
the purpose." 

Construing this section, the suprême court of lowa holds that un- 
der its provisions the treasurer of a school district holds the money 
of the district as a trustée; that he is not authorized to deposit the 
same in a bank, and by so doing the character of the fund is not 
changed, and the right exists in the district to follow this trust fund 
and assert title thereto. District Tp. v. Morton, 37 lowa, 551; Dis- 
trict Tp. V. Smith, 39 lowa, 10; District Tp. v. Hardinbrook, 40 lowa, 
130; Independént Dist. v. King, 80 lowa, 497, 45 N. W. 908. The stat- 
ute does not deal with the question when, and under what circum- 
stances, a right to a trust fund eau be successfully asserted against 
the rights of third parties. Ail that is established by the construc- 
tion of the statute by the state suprême court is that under its pro- 
visions a district treasurer holds the school funds as a trustée, and 
that he has no légal right to deposit the funda in a bank; but the 
statute does not undertake to déclare that if the money is thus depos- 
ited, and is intermingled with the gênerai funds of the bank, the 
right of the school district to payment out of the gênerai fund is 
paramount to the rights of ail other creditors. If such right exists, 
it is not created by the statute, but is based upon the gênerai princi- 
ples of law and equity applicable to the circumstances; and the rul- 
ings of the suprême court of lowa are not conclusive upon the latter 
question, nor can it bè rightfully said that they constitute a rule 
of property which other courts are bound to follow ; and while we cou- 
cur with the trial court in the gênerai viewa expressed, touching the 
desirability of avoiding conflicting décisions between the state and 
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fédéral courts, we cannot agrée with the learned judge below in hold- 
ing that this considération requires a décision of the question in- 
volved in this case in accordance with the rulings of the suprême 
court of lowa, if the same are not in accord with the rules laid down 
by the suprême court of the United States, or established by the 
decided weight of authority in the cases decided by the courts of other 
States. We must not lose sight of the character of this proceeding. 
The First National Bank of Pella was created under the laws of the 
United States ; and its powers, rights, duties, and obligations, so far 
as they are dépendent upon statutory enactment, are derived from 
the acts of congress, and not from the statutes of lovva. Eecoming 
insolvent, the bank was put into liquidation under the provisions of 
the act of congress, and the receiver was apnointed by the eomptrol- 
ler of the currency; and, under the authority conferred on him by 
the statutes of the United States, he bas taken possession of the as- 
sets of the bank, and in the distribution thereof he is controlled by 
the laws of the United States. The présent bill was filed by the 
complainant against the receiver in his officiai capacity, and for the 
purpose of establishing a preferential claim on the assets of the bank 
in his hands, in favor of complainant; and the real question is 
whether the receiver is bound to obey the îaw as laid down by the 
suprême court of the United States, or by the suprême court of lowa, 
upon the point at issue, assuming for the moment that thèse courts 
are at variance thereon. The argument in favor of uniformity of 
décision, upon which reliance was placed. by the trial court, makes 
in favor of uniformity of ruling among the courts which may be 
called upon to direct the distribution of the assets of insolvent na- 
tional banks, which can only be secured by following in ail cases the 
rule laid down by the suprême court of the United States. The ques- 
tion for décision is, what rule should be followed by a receiver of a 
national bank in distributing the assets of the bank, which bave corne 
into his hands under the provisions of the laws of the United States, 
in cases wherein it appears that trust funds bave been received by 
the bank in the course of its business? The gênerai question of the 
right to follow trust funds was fully considered by Mr. Justice Bradley 
in Frelinghuysen v. Nugent, 36 Fed. 229, and the conclusion reached 
was stated as follows: 

"Formerly the équitable right of following tnisapplled money or other prop- 
erty, in the hands of the party receiving it, depended upon the ability of 
identifying it; the equlty attaching only to the very property misapplied. 
This right was first extended to the proceeds of the property, namely, to that 
which was procured in place of it by exchange, purchase or sale. But if it 
beeame confused with other property of the same kind, so as not to be dls- 
tlnguishable, without any fault on the part of the possessor, the equity was 
lest. Plnally, however, it was held, as the better doctrine, that contusion does 
not destroy the equlty entirely, but converts it Into a charge upon the entire 
masa, giving to the party injured by the unlawful diversion a priorlty of rlght 
over other creditors of the possessor." 

Counsel for appellant and appelles concède that the for^oing ex- 
tract from the opinion of Mr. Justice Bradley fairly states the rule 
recognized by the suprême court of the United States, which in Peters 
V. Bane, 133 U. 8. 670, 10 Sup. Ct. 354, quoted the same approvingly; 
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and, withoiit furthèr citation of authorities, we may accept the same 
as a siic(iînct statemènt of thé rule now in force in the courts of the 
United States. 

It is claimed that the suprême court of lowa has extended the rule 
as above stated, by holding that where trust funds hâve been inter- 
mingled with the gênerai assets of an insolvent estate, thereby in- 
creasing the amount thereof, the person to whom the trust funds be- 
long has a preferential lieu, not only upon the spécifie fiuid into 
which it is traeed, but upon the gênerai assets of the insolvent estate; 
and, in support of this daim, reliance is placed on the cases of Inde- 
pendent Dist. v. King, 80 loM'a, 498, 45 N. W. 908, and Dist. Tp. of 
Eurêka v. Farmers' Bank, 88 lowa, 194, 53 N. W. 342. It cannot 
be questioned that the gênerai language found in the opinion in the 
former case gives support to the contention that it was intended to 
lay down the broad proposition that, as against the gênerai cred- 
itors, the owner of a trust fund passing into the hands of another 
who becomes insolvent, will hâve a preferential lien upon the estate 
of the insolvent; but the décision in the subséquent case of Dist. Tp. 
of Eurêka v. Farmers' Bank, supra, clearly shows that such is not 
the doctrine intended to be enunciated by that court. In the latter 
case one Taylor was carrying on a banking business under the nanie 
of the Farmers' Bank of Fontanelle. On the lOth day of Deceni- 
ber, 1890, the bank being insolvent, Taylor made a gênerai assign- 
ment for the beneflt of creditors. It appeared that the treasurer of 
the school district for some years had deposited the money of the 
district in Taylor's bank; there being to his crédit, when the assigii- 
ment was made, the sum of |2,303. The school district brought suit 
in the district court of Adair county, asking that the amount Vie 
declared to be a trust fund, and be decreed to be a preferred claim 
against the property transferred to the assignée of the owner of the 
bank by the deed of assignment, and the district court entered a à<>- 
cree providing for the payment of the trust money out of any funds 
which should corne into the hands of the assignée. Upon appeal 
the suprême court reversed the decree in this particular because it 
appeared that the deed of assignment conveyed to the assignée real 
property, to the acquisition of which the money of the school di.strict 
had not contributed, and in the course of the opinion it is said: 

"In Independent Dist. v. King. 80 lowa, 408, 45 N. W. 908,— a case in many 
respects lilve this,— tlie identical money deposîteri was not shown to hâve been 
delivered to tlie assiguee; and it was said that, if a trust for the amouuts de- 
posited were establlshed, 'it must be on the ground that the deposits must be 
held to hâve increased the estate of the insolvents, and that the balance due 
is fepresented by an increase now in the hands of the assignée.' • * • It 
is Insisted, however, that the trust fund has been traeed Into the estate of the 
insolvent, which Is In the hands of the assignée. We do not think it Is 
necessary to trace the depostt into any spécifie property In the hands of the 
assignée, in order to establlsh a trust, but it should be shown— presumptively, 
at least— that the estate in his hands has been augmented by the trust fund. 
The equities of plalntifC, as against property to which its money contributed 
nothlng, dlrectly or Indlréctly, are no greater than those of the gênerai 
creditor." 

Thus we hâve in this case a cohstètiction of the opinion given in 
the earlîer case of lùdependent Dist. v. King; and it is made clear, 
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beyond question, that the suprême- court of lowa does net hold the 
rule that a trust fund may be declared to be a preferential lien upon 
tàe entire estate of an insolvent, into whose liands tlie trust fund 
may liave corne, but sucà preferential lien will be beld to exist against 
any fund or property coming into the liands of an assignée, the 
amount or value of which bas been augmented by reason of the trust 
fund coming into possession of the assignor. It is difBcult to see 
wherein the rule thus enunciated and applied by the suprême coui't 
of lowa differs from that recognized by Mr. Justice Bradley in Fre- 
linghuysen v. Nugent, supra, and approved by the suprême court, to 
the effect that confusion with other like property, as by intermingling 
money in a common fund, does not destroy the equity, but couverts it 
into a charge upon the entire mass with which the trust fund bas 
been confused. The foundation of the right on part of the owner 
of a trust fund to a préférence over gênerai creditors in payment out 
of a fund or estate that bas passed to the assignée or receiver of an 
insolvent person or corporation is, that the trust fund has been wrong- 
fully confused or intermingled with the property of the insolvent, or 
has been used to increase the value of property, thereby increasing 
the amount or value of the funds or estate passing into possession of 
the assignée or receiver; that, if this intermingling had not taken 
place, the fund passing to the receiver would hâve been so much less; 
that the creditors hâve only the right to subject the property of the 
debtor to the payment of their claims, and therefore "the creditors 
cannot complain if the total fund coming into the haods of the re- 
ceiver is reduced by the amount necessary to make good to the owner 
of the trust fund the sum which was wrougfully used in augmenting 
the fund or property passing to the receiver. Unless it appears that 
the fund or estate coming into possession of the recei\ er has been aug- 
mented or benefited by the wrongful use of the trust fund, no reason 
exists for giving the owner of the trust fund a préférence over the 
gênerai creditors, and this we understand to be the doctrine recog- 
nized by the suprême court of lowa and the suprême court of the 
United States aJike. 

In the bill flled in this case it is averred that when the bank closed 
its doors it had on hand cash to the amount of |8,000, which passed 
into possession of the receiver; it being further averred that the 
trust money belonging to the school district, and amounting to 
$4,676, formed part of this cash fund. Upon this question of fact 
the rights of the complainant dépend. If this fund, coming into pos- 
session of the receiver as part of the assets of the insolvent bank, in- 
cludes the money belonging to the school district, then the district 
is entitled to a préférence in payment therefrom over the creditors 
of the bank ; but, unless it appears that this fund does include such 
trust fund, the right to a préférence does not exist. The évidence 
shows that when the bank closed its doors, on June 1, 1895, ail the 
money credited on account to the independent district had been 
drawn out, and the balance of |4,676, claimed to be due, grows out of 
two crédits entered on the account, — one for ?614, under date of May 
6. 1895, and one for |4,340, under date of May 13, 1895; and it is 
admitted that thèse entries do not represent cash then actually paid 
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into the bank, but represent cbecks given on the bank itself, tbe 
amount of each being chargea on the books of the bank against the 
drawer of the check, and then entered to the crédit of the treasurer 
of the school district. The check for $4,340 was drawn by the treas- 
urer of Marion county in favor of the treasurer of the school district, 
and represented taxes collected for school purposes for the beneflt 
of the independent district of Pella. The account kept with the 
treasurer of the independent district, on the books of the bank, shows 
that money was drawn ont of the bank from time to time for the use 
and beneflt of the school district; and it further appeàrs that were it 
not for the crédit given by reason of the two checks drawn May 6th 
and May 13th, and aggregating $4,954, the account would hâve been 
overdrawn, and the treasurer of the district would hâve been in debt 
to the bank in the sum of $614. It thus appears that the balance of 
$4,670 now claimed by the school district is not composed of money 
actually paid into the bank on May 6th and 13th, whereby the cash 
assets of the bank were increased to that extent, but this balance is 
made to appear to be due to the school district by entries upon the 
books which neither increased nor diminished the cash held by the 
bank. That this is true will appear from an examination of the daily 
balance book of the bank, which is in évidence. This shows that on 
the Hth of May the total cash held by the bank amounted to |7,949, 
and the amojant then to the crédit of the school district was $707. 
May 12, 1895, being Sunday, no entry appears for that day. On May 
13th the cash balance was $8,436, or an increase of |487 over the 
amount on hand on Saturday, May llth. The amount to the crédit 
of the school district on the 13th was $5,047, or an increase over the 
amount on Saturday, May llth, of $4,340, — just the amount of the 
check drawn by the treasurer of Marion county on the bank, and by 
it credited to the account of the school district ; but the amount of 
cash held by the bank was not increased by this amount, but re- 
mained at just the figure it would hâve showu if this interchange of 
crédits between the treasurer of Manon county and the treasurer 
of the school district had not taken place. Under thèse circumstan- 
ces, can it be successfuUy maintained that the cash fund coming 
into the hands of the receiver bas been auginented by the addition 
thereto of a trust fund belonging to the school district, which may be 
subtracted from the fund without infriuging on the rights of the gên- 
erai creditors? The relation existing between the bank and the 
treasurer of Marion county was simply that of debtor and créditer. 
In order to pay the amount of taxes due to the school district, the 
treasurer of the county drew his check on the bank for the sum of 
$4,340, and delivered it to the treasurer of the school district. The 
fund on which the check was drawn was not a trust fund, and the 
delivery of the check to the treasurer of the school district did not 
change the character of the account against which it was drawn. If, 
after the acceptance of the check by the treasurer of the school dis- 
trict, but before its présentation, the bank had failed and closed its 
doors, it could not be claimed that the bank held the sum in trust for 
any one. The only obligation resting on the bank was to pay the 
'îheck on présentation, and, if not paid, the bank would be indebted 
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for the amount, not as a holder of a trust fund, but as an ordinary 
debtor. It is claimed in argument tliat the court must treat the 
case just as though the treasurer of tlie school district had presented 
the check, had obtained the money thereon, and had then deposited 
the money in the bank as the money of the school district, but this 
was not in fact done; and as against the creditors, whose money in 
fact created the cash amount coming into the hands of the receiver, 
why should fiction be resorted to in order to sustain a préférence on 
behalf of the school district to payment out of a fund not augmented 
in fact by any sum belonging to the district? 

The object of the bill flled in this case is to obtain a preferential 
payment of the sum of |4,976 out of the cash fund coming into the 
hands of the receiver as part of the assets of the bank, and the f ounda- 
tion of the right to a préférence is the claim that this fund had been 
augmented and increased by the addition thereto of a trust fund be- 
longing to the school district. The évidence clearly shows that if 
the treasurer of the school district had ne ver deposited a cent in the 
bank, or had closed his account therewith on the 5th day of May, 
1895, the sum of money coming into the hands of the receiver on 
June Ist would hâve been just the same that did in fact corne into 
his hands; and the évidence therefore does not prove that the cash 
fund in the hands of the receiver bas been augmented or increased by 
the addition thereto of a trust fund belonging to the school district. 
If the évidence showed that there had been in the hands of the treas- 
urer of the school district a sum of money which he in fact placed in 
the bank as an addition to the cash fund which subsequently passed 
into the hands of the receiver, the school district could make claim 
to this amount as a trust fund, without being required to prove the 
methods by which the money came into the hands of its treasurer; 
but, as the évidence in this case clearly shows that the cash fund com- 
ing into the receiver's hands does not include any cash aetually paid 
into the bank by the treasurer of the school district, the complain- 
ant, in order to show that it has any claim against the bank, is com- 
pelled to avail itself of the action of its treasurer in accepting from 
the treasurer of Marion county a check drawn on the bank, and 
against an ordinary açcount, not containing trust funds, and in hav- 
ing the amount of the check credited to the treasurer of the district. 
If the treasurer of the district had presented the check to the bank 
for acceptance, and it had been accepted or certifled as good by the 
bank, but before payment the bank had failed, certainly, if the school 
district desired to avail itself of a daim against the bank, it could only 
do so by assuming the position of its treasurer, which would be that 
of a créditer of the bank, holding an accepted or certifled check. It 
certainly could not assert that the accepted check had becorae a 
trust fund, which must be paid in préférence to the debts due other 
creditors. By accepting the check, the bank would bind itself for the 
payment of the amount thereof ; and, in effect, that was ail that was 
done in this case, in that when the check was drawn the amount 
thereof was credited up to the account of the treasurer of the school 
district, and by so doing the bank acknowledged the check to be 
good, and became bound to pay the amount thereof when called 
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for by the treasurer of tbe district Th« school district can wholly 
ignore ail thèse dealings bçtween it» treasurer and thè bank, and, 
under the décisions of the suprême court of lowa, can hold its treas- 
urer and his sureties for the amount of school funds coming under hia 
control; but when, as in this case, thé school district endeavors to 
establish a claim against the bank, it ought not to be allowed to avail 
itself of the beneflt of the transactions between its treasurers and 
the bank, but avoid their obligations. This case is not one wherein it 
is made to appear that the school treasurer and the bank were in 
collusion to commit a fraud hpon the district, and the actual contest 
is between the school district and the gênerai creditors of the bank. 
It is open to the school district to assume the position occupied by 
its treasurer, and, by acknowledging his acts, become a creditor of the 
bank for the balance shown to be due to the school treasurer; but 
when the district attempts to avoid the position of a creditor, and to 
assume that of the owner of a trust fund, and as such to assert a 
preferential right to payment in fuU out of the cash fund coming 
into the hands of the receiver, to the détriment of the gênerai cred- 
itors, it ought to be held to satisfactory proof of the fact upon which 
the right to a préférence rests, to wit, that the fund coming into the 
receiver's hands has been augmented and increased by the addition 
thereto of the trust money, not as a matter of inference, nor as a re- 
sult of mère entries on bôoks of account, but because the fund or 
property against which the préférence is sought to be enforced has 
been in fact augmented or benefited by the addition thereto of the 
trust fund. 

To illustrate the situation, let it be assumed that on the 13th day 
of May, when the check of the treasurer of Marion county was en- 
tered upon the books of the bank to the crédit of the treasurer of the 
district, there was no cash then in the bank. Certainly the draw- 
ing of the check, and the entry thereof to the crédit of the school 
treasurer, would not hâve placed in the hands of the bank any cash 
whatever; and, had the bank then closed its doors, it would be true 
that the school district could assert, as against the bank, that the 
amount due it was a trust fund, yet it would be but a barren claim, be- 
cause there would be no fund in the hands of the receiver against 
which a preferential claim could be asserted. Assume, however, that, 
before the bank closed its doors, some third party had made a deposit 
of |5,00O in cash, and this sum had passed to the receiver, as part 
of the assets of the bank; would a court of equity be justifled in hold- 
ing that under such circumstances the school district could assert 
a right to payment in fuU out of this fund, to the exclusion of the 
creditor of the bank who had created the fund by depositing it in the 
bank? In the supposed case it would appear, beyond question, that 
the trust funds belonging to the district had not aided in creating or 
augmenting the cash fund coming into the receiver's hands, and 
clearly it would be inéquitable to give préférence to the claim of the 
school district over that of the party whose money had in fact cre- 
ated the fund. In substance, that is the situation disclosed by th« 
«vidence in this case. As already stated, on the 5th day of May, 
1895, the treasurer of the school district had no funds in the hands 
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of the bank, but, on the contrarj, the account was overdrawn. On 
the 6tli and 13th days of May, crédits on the account were entered, 
of checks drawn on the bank, which did not add one dollar to the cash 
in hand or other assets of the bank. The cash fund which passed 
into the receiver's hands is the balance of the f unds on hand on May 
5th, of which no part belonged to the school fund, the ti'easurer'a 
account being then overdrawn, and the cash paid in since May 5th, 
less the amount paid out ; ail of the cash paid in coming from sources 
other than from the treasurer of the school district. It is not suffi- 
cient for complainant to show that the account carried on the books 
of the bank under the heading, "Treasurer of the Independeut School 
District," represented a trust fund, and that the amount shown to be 
due thereon from the bank was increased by crediting up the checks 
of the county treasurer. The point at issue is not between the 
school district and the bank, but it is between the school district and 
the creditors of the bank, represented by the receiver; and, to entitle 
the school district to enforce a prier equity or claim against the cash 
fund in the hands of the receiver, it must prove that this fund bas 
been augmented by the addition thereto of trust funds belonging to 
the district, and, for the reasons stated, we hold that this bas not 
been doue; and therefore complainant is not entitled to a priority of 
payment out of the funds in the receiver's hands, nor to a prior lieu 
upon the gênerai assets of the bank. The decree appealed from ia 
reversed, and the case is remanded to the circuit court with instruc- 
tions to dismiss the bill on the mérita 
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(Circuit Court, D. Kentucky. June 4, 1898.) 

No. 6,555. 

1. Injunction against Taxation — Eqditt Jcrisdiction. 

A suit In the fédéral court to enjoln the collection of a tax wlll not lie 
on the sole ground that it is illégal and Toid. It must appear from the 
spécial circumstances avei-red that there is no adéquate remedy at law. 
and that there Is some recognized ground of equity jurisdlction, such a.s 
that the enforcement of the tax would lead to a multiplicity of suits or 
produce irréparable Injury. 

2. Same— Action to Rbcover Back. 

In Kentucky an action to recover taxes paid does not lie except when the 
payment has been made under duress of a distraint made by the collec- 
tion officers. 

& Same — Adequact of Rbmedt at Law. 

In a State where an action to recover taxes paid will only lie when they 
hâve been paid under duress of a distraint, such remedy is not an adéquate 
one where the taxing officers, instead of distraining, may brlng an action 
at law to coUect the tax. A remedy at law cannot be adéquate if its 
adequacy dépends upon the will of the opposing party. 

4. Same— Action at Law by Taxing Officeks. 

The right to défend against an action at law to coUect taxes on the 
ground of the invalidity of the statute under which they wei'e assessed la 
not an adéquate remedy when the statute, like the Kentucky revenue law 
©f November 11, 1892, provides that the party failing to pay the tax 
withiu a specifled time shall be subject to a penalty and to a fine for eacli 
day of delay, to be enforced by Indictment or civil action. 
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& BaMB— DlSTHAINT AOAUTST BaNK. 

In a State where payment of taxes is held to be rbluntary nnless made 
under duress of a dlstraint, It would seem that the rlght of action to recover 
back a tax levled agalnst a bank' Is an inadéquate remedy, in vlew of the 
Interférence with its business and the injury to its crédit whlch would be 
caused by a dlstresîs upon its personal property. 

i. SaME— MULTIPLICITT OF SUITS. 

Where a party daims that its exemption from taxation nnder the par- 
ticular statute in question bas been established by prior adjudications ot 
the highest court of the state, the fact that it is threatened with suits for 
future taxes under such statute, and also with the danger of harassing 
suits for fines and penalties, which the statute permlts to be brought for 
each day's delay in paylng the taxes, would seem to afford sufflcient ground 
for équitable intervention. 

7. Res Judicata— Suits for eoLLEcriON of Taxes. 

A judgment In a suit for collection of taxes opérâtes as an estoppel 
agalnst the state or any agency of the state in a suit for taxes subsequently 
accruing. City of New Orléans v. Citizens' Bank of Louislana, 17 Sup. 
et. 905, 167 U. S. 371, followed. 

8. Same — Mattbrs Concluded. 

A judgment that a statutory provision exempting "such bank and its 
shares of stock * • * from ail other tax.ation whatsoever" is an irrév- 
ocable contract, which prevents the Imposition of a llcense tax, is con- 
clusive, in a subséquent suit, that no direct tax on the bank's property, 
tangible and Intangible, can be Imposed. 
fl. Same — Parties Concludbd. 

A judgment enjoining a town and county from enforclng an illégal tax 
Is conclusive In a subséquent suit to restrain the board of assessors of such 
county and town from certifying such a tax for collection. ïhe members 
of the board, being but the agents of the real parties in Interest, are, in 
respect to the former judgment, privy to the county and city. 

10. Same — Writ of PROiiiBiTroN. 

A writ of prohibition was brought to prevent the judge of a city court 
from proceeding in a criminal case to enforce collection of a tax. From 
the judgment entered, an appeal was taken, to which the city, being the 
real party in interest, became also a formai party, and the judgment was 
affirmed. Held, that this judgment was conclusive, in a subséquent pro- 
ceeding, upon the city itseif. 

11. JURISDIOTION OF FEDERAL COURTS — FEDERAL QUESTIONS. 

In a suit to enjoin the collection of a tax, complainant alleged that it 
had a contract with the state In respect to taxation, the obligation of which 
défendants were attempting to impair by seeking to enforce a subsé- 
quent law of the state. The court held that a certain prior adjudication 
of the state court was conclusive on the parties that the law in question 
impaired the obligation of the contract, and therefore did not re-examine 
that question as an original one between the parties. Hdâ,, that this con- 
clusion did not oust the court's jurisdiction, although based solely on the 
ground that it involved a question arlsing under the constitution or laws 
of the United States. 

12. Bame— Fédéral Courts— Following State Deci8io;îs— Ees Judicata. 

The rule that, in considering the question whether a state law impairs 
the obligation of a contract, the fédéral court wlll not accept as conclu- 
sive the construction which the suprême court of the state bas put upon 
its constitution or laws in determining the existence of the contract and its 
violation, applies only where the judgment of the. staté court is under 
direct review, or where its opinion is merely cited as an authority, and not 
to a case in which a prior judgment of the state court between the same 
parties is set up as res Judicata. 

IS. Same— Enjoining State Courts. 

The fact that a proceeding by mandamus is pending in a state court to 
compel a city and Its board of valuation and assessment to certify the 
apportioned valuation of a bank for purposes of taxation does not render a 
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suit subseqnently Instltuted by the bank, to restrain the dty and the 
board of valuation from taklng thls action, a suit to enjoln the proceedlngi 
In a State court 

This is a bill in equity filed by the Bank of Kentucky, a corpora- 
tion organized under the lawa of Kentucky, to restrain the assess- 
ment and collection of certain taxes for the beneflt of the défend- 
ants the city of LouisTille, the county of Franklin, and the city of 
Frankfort. Samuel H. Stone is the auditor of public accounts for 
the State of Kentucky, Charles Finley is the secretary of state, and 
George W. Long is the state treasurer; and thèse three offlcers, 
also made défendants herein, constitute the state board of valuation 
and assessment. The bill avers that the complainant bas an irrév- 
ocable contract with the state of Kentucky, by which taxes are 
limited to a certain amount per share upon its stock, and the usual 
local taxes on its real estate, but that the revenue act of the légis- 
lature of Kentucky passed November 11, 1892, impairs that con- 
tract, and is in violation of the constitution of the United States. 

The case made by the bill is as follows: 

The complainant was created a body politic and corporate by an act of the 
gênerai assembly of Kentucky approved February 22, 1834. The term of Its 
corporate existence was fixed at 30 years from tlie date of its Incorporation. 
It was authorlzed to do a banking business and to issue banli notes. It was 
directed to keep its principal office of discount and deposit in the city of 
Louisville, and to locate a branch at Frankfort, tlie seat of the govemment, 
to aid and manage the fiscal affalrs of the state. The state was given a voice 
In the control of the bank by a provision that the government of the common- 
wealth should appoint three of the bank's directors. By the flfteenth section 
of the original charter It was provlded that the bank should pay to the treas- 
urer of the commonwealth 25 cents on each $100 of stock held and paid for in 
sald bank, which should be in fuU of ail tax and bonus, provlded that the 
législature might increase or diminish the same; but that at no tlme should 
the tax exceed 50 cents on each $100 of stock paid for in said bank. By an 
act of February 12, 1836, the tax was increased to 50 cents a share. By the 
act of February 15, 1858, It was provlded that the charter privilèges of the 
complainant should continue In full force for 20 years from Oetober 1, 1864; 
but thls extension was deelared to be granted on certain conditions. The ex- 
tension was duly accepted by complainant. On May 17, 1888, an act called 
the "Hewltt Act" was passed, to make taxation equal and uniform. It pro- 
vlded that ail state and national banks should pay Into the state treasury 
75 cents on each share of their capital stock, and should, in addition, pay into 
said treasury, on their surplus, undivided profit, and accumulations In excess 
of 10 per cent, of their capital stock, a tax at the same rate as that assessed 
on real property; and that the said taxation should be in full of ail tax,— 
state, county, and municipal,— except that the real estate and buildings owned 
and used by the banks In conducting their business should not be exempted 
from taxation for municipal or county purposes; and that such real estate 
alone might be taxed for county and municipal purposes, as other real estate 
was taxed. The fourth section of the second article of the act provided that 
each of the banks, institutions, and corporations, by Its proper corporate au- 
thority, with the consent of a majority in Interest of a quorum of Its stock- 
holders at a regular or called meeting thereof, might give Its consent to the 
levying of sald tax, and agrée to pay the same, and waive and release ail rlght 
under the act of congress or under the charters of the state banks, to a dif- 
férent mode or a smaller rate of taxation, which consent and agreement to 
and with the state of Kentucky should be evidenced by writlng, under the 
seal of sald bank, and delivered to the governor of the commonwealth before 
the next meeting of the législature; and sald agreement and consent being de- 
livered, and In considération thereof, such bank and its shares of stock should 
88 F.— 25 
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be exempt from ail other taxation whatsoever, so long as sald taxation should 
be paWi dijrlng thecorporate. existence of the banli. Ou JvineZS, 1887, wittiin 
the proper time, at a stocliholders' meeting, by a vote of the Btoicliholders, ttie 
complainants gave tlielr consent to the levying of said tax, and to ttie waiver 
and release of ail right under ttieir charter to a différent mode and a lower 
rate of taxation; and thls consent was duly certified by the governor of the 
commonwëalth. Since 1887 the complainants hâve paid this tax under the 
so-called "Hewitt Act." On Novemtieri 11, 1892, the législature of Kentucky, 
under a oonstitutiQUt adopted in 1891, paesed an act dealing with the assess- 
ment of certain corporatioiis; among others, banks. The, act provided that 
every Incorporated bank should, in addition to other taxes Imposed on it by 
law, annrialiy pay a tax on Its franchise to thè state, and a local tax thereon 
to the county, incorporated eity, town, or taxing district •wherè its franchise 
might be exerclsed. ïhe auditor, treasurer, and secretary of state are by said 
act constituted a board of valuation and assessment for fixing the value of said 
franchise. The board is required to apportlon the .value of the franchise 
among the several taxing Jurisdictlons entltled to a share of such tax, and 
for Buch apportionment the auditor of state is required, at the expiration of 
30 days, to certtfy to the county clerks of the counties where any portion of the 
corporate franchise of such banks shall be liable to local taxation the amount 
thereof liable for county or state taxes; and the county clerk is required to 
certify the same to the collectlng offlcer of the county and city for collection. 
If a bank faiis to pay its taxes, penalties, and interest after 30 days' notice. 
It is to be deemed guil.ty of a misdemeanor, aad upon conviction Is to be flned 
$50 for each day during which the tax repiains unpaid, to be recovered by In- 
dictment or by civil action, of which the Franklin circuit court shall hâve 
Jurisdictlon. The bill avers that the amount of tax which the complainant 
wouid hâve to pay to the board of valuation and assessment over and above 
what It bas to pay under the Hewitt law would be more than $20,000 per an- 
num. 

The complainant avers: That the défendants are conclusively estopped by 
previous litlgation to contend In this suit that the complainant has not an 
irrévocable contract wIth the state limiting its taxes to those flxed in the 
Hewitt act. That on February 28, 1894, the complainant filed in the circuit 
court of Franklin county, that belng a court of gênerai jurisdictlon, its pétition 
against the county court of Franklin and R. D. Armstrong, sheriff of said 
county, settlng forth the contracts between complainant and the state In regard 
to taxes under its original charter and under the Hewitt law, clalmlng that 
no taxes could be collected from the complainant except .under the Hewitt law 
during its charter life, and, further, that the act of the législature of Novem- 
ber 11, 1892, was unconstitutional and void as impairiug the obligation of its 
contracts aforesald. That the prayer of the pétition was that the court 
should establish the contracts, and should enjoln Franklin county and Arm- 
strong, its sherifC, from attempting to coUect ahy taxes contrary to said con- 
tracta. That a decree was entered upon this pétition in the Franklin circuit 
court, adjudging that the act of November 11, 1892, did not violate any con- 
tract between the complainant and the state, and the pétition for Injunction 
was denled. That the complainant thereupon appealed from the decree to 
the court of appeals of Kentucky, which court reversed the Judgment of the 
lower court, and remanded It to the circuit court of Franklin county for 
Judgment In conformity to Its opinion. Tbat the circuit court entered the 
foUowing judgment on January 21, 1896, which Is stiil in full force and 
effect: "Thls day came the parties by thelr attorneys, and this, cause havlng 
been heretofore submitted for a Judgment conforming to the opinion and man- 
date of the court of appeals heretofore flled, reverslng thei former Judgment 
of this court, and the court being now sufflciently advlsed, it is adjudged that 
article 2 of the act of the gênerai assembly entltled 'An Act to aménd the 
revenue laws of the eommcnwéalth of Kentucky,* approyed May 17, 1886 (Gen. 
St c. 92, art. 2), and the acceptance of the provision thereof by the plaintitt, 
constituted a contract between the plaintiff and the commonwëalth, which 
the latter cannot alter or change without the consent of the former, by the 
tenus of which contract the plaintiff cannot, during the continuance of Its 
charter, be assessed for taxation or taxed for state pûrposes In a différent mode 
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or at a greater rate of tasatlon than as prescribed in the sald act, and can be 
assessed for taxation and taxed for county and municipal purposes only upon 
Ita real estate used by it In conducting its business; tbat tbe provisions of the 
présent constitution qf this state and the aet of November 11, 1892 (Acts 
1891-93, e. 103, art. 3), in so far as they were Intended to provide for any 
assessment or taxation of tbe plaintiffs property, rights of property, or fran- 
chise, except to assess and tax for county and municipal purposes its real 
estate used in conducting its business, are in violation of and répugnant to the 
fédéral constitution, and void; that the board of valuation and assessment 
provided for in said act of November 11, 1892, had and bas no authority in law 
to assess or value the plaintifï's franchise for taxation, or the auditor to 
apportion or certify the same, or any part of the same, for county or municipal 
taxation; that the temporary injunction which was granted in this cause at 
the commencement of the action be, and the same is now, made perpétuai, 
and the défendants Franlslin county and R. D. Armstrong, sheriff of said 
county, be, and each of them are, perpetually enjoined and restrained from 
levylng upon or selling any property of the plaintifit, or in any manner coUect- 
Ing from the plaintiff any taxes for the purposes of l'rankun county upon the 
franchise or property of the plaintiff, exeept taxes upon its real estate in eon- 
ducting Its business. And it is further adjudged that the plaintiff recover of 
the défendant its costs in this action expended." That a similar suit was 
filed in the same court by the complainant against the board of councilmen of 
the City of Frankfort, to enjoin it from attempting to coUect municipal taxes 
on the apportioned valuation of the franchise certifled to the city by the board 
of valuation and assessment, setting forth exactiy the same objection to the 
validity of the tax. That the court entered a decree for the défendants, and 
an appeal was taken to the court of appeals, which reversed the decree of 
the circuit court, and directed that a new decree be entered In conformity with 
the opinion transmltted. That thereupon the Franijlln circuit court entered 
a Judgment enjoinlng the city of Frankfort in exactiy the same terms as that 
already set forth above in the case against the county court of Franklin. 
That In February, 1894, the city of Louisville, claiming to act under authority 
given it by an act of the Kentucky législature afftcting the government of 
cities of the flrst class, of which the city of Louisville was the only one, 
passed an ordinance requiring the banks of the city of Louisville to pay to the 
city an annual tax of 4 per cent, upon their annual gross earnings. That the 
complainant failed to pay the tax, and thereupon, under the act referred to, 
a warrant was sued ont in a criminal prosecution against the complainant 
in the city court of Louisville. That the complainant then, in the manner 
provided by law, filed its pétition in the Jeffersou circuit court for a writ of 
prohibition against R. H. Thompson, judge of the police court of the city of 
Louisville, setting out in apt terms its incorporation, its original charter, the 
extensions thereof, the passage of the Hewitt law, the contract entered into 
in conformity therewith, and claiming the benefit of Its said contractual rela- 
tions wlth the State. That the pétition alleged that the said ordinance of 
the city of Louisville was void bccause it Impaired the obligation of the com- 
plainant's contract, and any authority given to the city of Louisville to pass 
such ordinance was likewlse void for the same reason, and prayed that the 
judge might be prohibited from taking jurisdiction of the proceeding against 
the complainant for a violation of the ordinance. That issue was joined ou 
this pétition by the défendant, the judge of the police court of the city of 
Louisville. That the city of Louisville, though not a party In name in that 
court, was. In reality, the party défendant, and appeared by counsel. That 
the court found the Issues In favor of the complainant, entered a Judgment 
accordingly, and . thereupon the défendant the city of Louisville caused an 
appeal to be taken In its name from the judgment to the court of appeals of 
Kentucky, In which court the cause was argued by counsel for the city of 
Louisville and for the commonwealth of Kentucky, That the court of appeals 
aÉQrmed the judgment of the Jefferson county circuit court, and sent a man- 
date of affirmance to the court of original jurisdiction, where it was duly 
entered. That the averment of the pétition In that case, upon which Issue 
w^s joined, and which presented the only point for adjudication, was as fol- 
lows: "The plaintiff states that the said act granting a charter to cities of 
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the first claM, and the said ordlnance passed !n pnrsuance tliereof, are botk 
unconstitutlonal and vold, In that they Impair the obligation of the contract 
between the plaintif! and the commonwealth of Kentucky, as embodled In Its 
charter as atoresald, and as embodled in its agreement as aforesaid, made 
under the revenue law of May 17, 1886, and are a violation of the constitu- 
tion of the United States, and especlally the section thereof provlding that no 
State shall pass any lavr Impalring the obligation of a contract [Article 1, 
S 10.] The plalntlfl! avers and submlts that the said act charterlng cltles of 
the flrst class, and the said ordlnance as aforesaid, are both unconstitutional 
and vold, as above set forth; that the grantlng and acceptance of Its charter, 
and the several acts extendlng and contlnulng the same, whlch were accepted 
and acted upon by said bank, constltuted a contract between the state, on 
the one part, and the bank and its stockholders, on the other part, contlnulng 
during the légal existence of the corporation, and the state never had, and bas 
not now, the right to repeal or annul said agreement or the rlghts conferred 
by said charter, limitlng the right of the state to Impose a tax on said bank 
wlthout the consent of said bank. The plalntifT further states that it did glve 
its consent to said act of May 17, 1886, and did, upon the considérations 
thereln recited, waive and release Its right under its charter to a différent mode 
or a smaller rate of taxation than is therein provided. Said consent and 
waiver were made on the belief that the said act was Intended to put in opér- 
ation a permanent législative policy governing the taxation of ail banka 
then existing whlch would accept its provisions, to endure at least during 
the corporate existence of ail said assentlng banks. The plaintiff submlts 
that such is the true construction of said act, and that said act and its accept- 
ance constltuted a contract which the state cannot annul or repeal, and which 
Is bindlng on the state In ail its departments." That the pétition was de- 
murred to, the demurrer was overruled, and Judgment given for plaintiff, and 
the police judge was prohibited from proceeding with the crlminal prosecutlon 
against complainant. 

The suits of the Bank of Kentucky against the Franklin connty 
court, against the board of councilmen of the city of Frankfort, and 
against the judge of the police court of the city of Louisville, were 
argued and heard at the same time by the court of appeals of Ken- 
tucky, and were decided by that court in one opinion, flled June 1, 

1895, and reported as the Bank Tax Cases, 97 Ky. 590, 31 S. W. 
1013, A majority of the court of appeals held that the complain- 
ants hère had an irrévocable contract with the state and ail its 
agencies, by virtue of its charter and the extensions thereof, and its 
due acceptance of the provisions of the Hewitt act, and that the 
act of 1892 impaired the obligation of that contract, in violation 
of the constitution of the United States, and was therefore null and 
void, 

The nineteenth clause of the bill in the case at bar is as follows: 

The complainant says that the défendants Samuel H. Stone, Charles Fin- 
iey, and George W. Long are threatening, and, uniess restrained by this hon- 
orable court, wlll proceed, to value the franchise of the complainant in the 
manner set forth under the act of November 11, 1892, for the years 1895, 

1896, and 1897, and certlfy such value to the county cierk of JefCerson county, 
to be by him certifled to the collecting offlcer of the city of Louisville and 
to the county clerk of Franklin county, to be by him certifled to the collecting 
offlcer of the board of councilmen of the city of Frankfort and the collecting 
offlcer of the county of Franklin; that such assessments wlll be illégal, in 
violation pf the complainant's contract, as bas been heretofore in causes be- 
tween the complainant and the said several défendants adjudged, and wlll 
be unlawful and violatlve of complainant's contract, ând will cast a cloud over 
complainant's franchise, cause a multipiicity of sults to be brought against 
complainant, and damage it in a way that cannot be repaired or estimatêd 
at the common law; and from thèse threatened wrongs the complainant bas 
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no remedy at the common law, but Its only remedy Is by a blll In equlty; and, 
unless restrained by thls honorable court, the défendants the clty o( Louisville, 
the county of Franklin, and the board of counellmen of the city of Frankfort 
will attempt to levy and collect taxes based upon the apportionment of the 
Taluation found by sald board of valuation and assessment, and will subject 
the complainant to the embarrassment of many suits, and cast a cloud upon 
Its franchises and property, and an effort will be made to enforce penaltiea 
against this complainant, as hereinbefore set out 

It further appears that after the décision in the Bank Tax Cases, 
97 Ky. 590, 31 S. W. 1013, the personnel of the court of appeals 
changed somewhat ; and when a new séries of bank tax cases, present- 
ing the same question, came to that court, a diiïerent conclusion 
was reached. A majority of the court ovérruled the prior décision, 
rendered in 1895, and held that the banks, by accepting the provi- 
sions of the Hewitt act, did not acquire any contract rights with 
the state with référence to the mode or right of taxation, and that 
the act of November 11, 1892, was valid. Deposit Bank v. Daviess 
Co., 39 S. W. 1030. 

The défendants the Franklin county court and the board of coun- 
cilmen of the city of Frankfort hâve filed a gênerai demurrer to the 
bill. The défendants Stone, Finley, and Long, and the city of 
Louisville hâve filed a demurrer — First, to the jurisdiction; and, sec- 
ond, for want of equity. By stipulation of counsel for the com- 
plainant, défendants were also permitted to aie answers without 
waiving demurrer. The only averment of the answer that is mate- 
rial is as follows: 

"Thèse défendants allège that to grant the Injnnction prayed for would be, 
In effect, to enjoin the state of Kentucky, through her ofBcers, from executlng 
the state constitution and the présent revenue law of the state, as construed 
by the court of last resort of the state. Thèse défendants allège that to 
grant the Injunction prayed for would be, in effect and in fact, to enjoin ail 
proceedings in the state courts for collection of the taxes in controversy, 
contrary to section 720 of the Revised Statutes of the United States. The laws 
of Kentucky authorize the collection of taxes by suit in the circuit and county 
courts of the state. There is now pending in the Franklin circuit court, at 
Frankfort, Ky., a suit by thèse défendants against complainant and others 
for mandamus to compel the state board of assessment to value and apportion 
complainant's franchise, and the auditor to certify the valuation and appor- 
tionment thereof to the county clerk of Franklin county. In order to secure 
collection of the taxes now in controversy herein between thèse défendants 
and the complainant." 

The cause came on for hearing upon the demurrer to the bill, and 
upon a motion for a preliminary injunction. 

Humphrey & Davie^ for complainant. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, Charles Finley, and 
G. W. Long, the board of valuation and assessment of the state of 
Kentucky. 

Henry L. Stone, for city of Louisville. 

James H. Polsgrove, for Franklin county. 

Ira & W. H. Julian, for city of Frankfort. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 
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TAPT, Circuit Judge (after stating the facts). The Mil attacks 
the validity of the Kentucky revenue law of November, 1892, and 
seeks relief against its enforcement on the ground that, in its ap- 
plication to the complainant bank, it violâtes that clause of the 
fédéral constitution which forbids a state to pass a law impairing 
the obligation of a contract. The case is therefore one arising 
under the constitution of the United States, and, as it involves more 
than $2,000, it is within the jurisdiction of this court. Do the facts 
stated in the bill bring it within the equity jurisdiction of the court? 
It is well settled that in the fédéral courts an action in equity will 
not lie to restrain the collection of a tax on the sole ground that it 
ia illégal and void, and independently of every other considération. 
See Eich v. Braxton, 158 U. S. 375, 405, 15 Sup. Ct. 1006. It must 
appear from the spécial circumstances averred that there is no 
adéquate remedy at law, and that there is some recognized ground 
for equity jurisdiction, such as that the enforcement of the tax 
would lead to a multiplicity of suits or prodûce irréparable injury. 
Ogden City v. Armstrong, 168 U. S. 224, 236, 18 Sup. Ct. 98; Ex- 
press Co. V. Seibert, 142 U. S. 339, 12 Sup. Ct. 250; Allen v. Car Co., 
139 U. S. 658, 661, 11 Sup. Ct. 682; Shelton v. Platt, 139 U. S. 591, 
11 Sup. Ct. 646; Kailway Co. v. Cheyenne, 113 U. S. 516, 525, 
5 Sup. Ct. 601; Hannewinkle v. Georgetown, 15 Wall. 547; Dows 
v. City of Chicago, 11 Wall. 108. What are the remédies at law 
which the complainant has? If the collecting oflScers proceed to 
collect the tax by distraint, the bank may, under the duress of the 
threatened trespass, pay the taxes alleged to be illégal, and then 
sue the city of Louisville, the county of Franklin, and the city of 
Frankfort to recover them back. Bailroad Co. v. Commissioners, 
98 U. S. 541. It is to be observed, however, that no such action 
will lie except upon payment under duress. The bank could not 
simply pay under protest, and sue to recover back. Such a payment 
would be voluntary. There is no statute of Kentucky providing 
such a remedy, as there was in Tennessee in the case of Shelton v. 
Platt. The remedy of paying and suing to recover back in Ken- 
tucky exists only when the collecting offlcer resorts to distraint. 
But the collecting ofûcers are not obliged to collect the taxes by 
distraint; they may resort to a simple suit at law for them. 1ji 
that case the bank may défend on the ground of the invalidity of 
the law under which the taxes hâve been assessed. This remedy, 
except where the taxes are a cloud upon real estate, would ordi- 
narily be adéquate; but, under the provisions of the revenue law 
of November, 1892, we do not think it is. By that law, the bank, 
on failing to pay the taxes assessed, according to its provisions, 
within 30 days after notice from the collecting officer, is subjected 
to a penalty of 10 per cent., and to a fine of $50 a day for every 
day of the delinquency, to be enforced by indictment or by civil 
action. It follows that the remedy of defending a suit at law for 
taxes under this revenue act is attended with the risk of being com- 
pelled to pay $50 a day for every day of the time necessarily con- 
sumed in the reasonable litigation of the question of the validity of 
the tax. By bill in equity, the bank may enjoin the assessment. 
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and pendiug the litigation, however long the delay, no fines or 
penalties can accrue against the unsuccessful litigant, because, by 
the ternis of the act, they do not begin to accrue until 30 days after 
notice to pay has been given by the collecting offlcer. It is mani- 
fest that the remedy at law by defending a tax suit in such cases 
is attended with a great and oppressive burden of risk, which ia 
absent in au action in equity. ïhe remedy at law is therefore 
entirely inadéquate. Smyth v. Ames, 169 U. S. 466, 518, 18 Sup. 
et. 418; Express Co. v. Seibert, 44 Fed. 315. It is no answer to 
say that the payment of the tax and the action to recover it back 
constitute an adéquate remedy, because no such action will lie, as 
aiready explained, unless there is a distraint, actual or threatened, 
and the collecting ofiScer, by not distraining, may wholly deprive the 
taxpayer of this remedy. Indeed, the counsel for the city of Louis- 
ville vigorously contends that the collecting ofBcer in that city has 
no power to distrain for bank taxes. However this may be, it 
would seem clear that a court of equity will not withhold relief from 
a suitor merely because he may hâve an adéquate remedy at law if 
his adversary chooses to give it to him. The remedy at law cannot 
be adéquate if its adequacy dépends upon the will of the opposing 
party. To refuse relief in equity upon the ground that there is a 
remedy at law, it must appear that the remedy at law is "as practi- 
cal and efQcient to the ends of justice and its prompt administra- 
tion as the remedy in equity." Boyce v. Grundy, 3 Pet. 210, 215; 
Sullivan v. Railroad Co., 94 U. S. 806, 811. And the application of 
the rule dépends upon the circumstances of each case. Watson v. 
Sutherland, 5 Wall. 74, 79. 

The practice of the state courts of Kentucky in issning injunc 
tions against the collection of taxes cannot, of course, be a control- 
ling considération in determining the limits of the equity jurisdiction 
in the fédéral courts in such cases; for it is settled that if a case, 
"in its essence, be one cognizable in equity, the plaintiff (the re- 
quired value being in dispute) may invoke the equity powers of the 
proper circuit court of the United States whenever jurisdiction at- 
taches by reason of diverse citizenship or upon anv other ground of 
fédéral jurisdiction." Smyth v. Ames, 169 U. S. '466, 516, 18 Sup. 
et. 418. But it is worthy of note that the court of appeals of Ken 
tucky has held that, in the absence of a statute allowing an action 
to recover back from the state taxes illegally collected, the remedy 
by injunction is the only adéquate one. 

In Gates v. Barnett, 79 Ky. 295, 296, the court, in a suit to enjoin 
a distraint upon certain tobacco for the collection of taxes, said: 

"The right to bave an injunction to restrain tlie collection of an illégal tax 
has been so long recognized and acted upon In this state that it is unnecessary 
to stop to inquire upon what ground that jurisdiction is exercised by courts 
of equity. The jurisdiction In this case, however, may be placed upon the 
ground of the inadequacy of the remedy at law. The offlcer, acting in good 
faith and under color of right, Is justified by hls process, and is not liable as 
a trespasser; and, as a suit would not lie against the state dlrectly, the only 
complète remedy Is by injunction." 

It is by no means clear that distraints or threatened distraluts 
against a bank, in view of the character of its business, may not 
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involve such serious détriment to its business, and incidentally to 
the public, as to justify équitable intervention. 

In the case of Lenawee Co. Sav. Bank v. City of Adrian, 66 Mich.. 
273, 276, 33 N. W. 304, 306, a levy upon and seizure of the bank 
furniture and fixtures was in progress when an injunction was is- 
sued. Mr. Justice Campbell, speaking for the court, said: 

"No point was made In the pleadings or on the argument against the jurls- 
dlctlon of equlty in thls case. As the banli was not liable to taxation at ail 
on its Personal property, and the levy was made in such a way as to directly 
Interfère with its business, the case cornes within the analogies of the cases 
represented by Osborn v, Bank, 9 Wheat, 738, from whlch It cannot be readily 
distinguished. The court below does not appear to hâve doubted the jurisdic- 
tion, altbough decldlng in favor of défendants on the merits." 

In Eailway Co. v. Cheyenne, 113 U. S. 516, 525, 5 Sup. Ct. 601, 605, 
Mr. Justice Bradley said: 

"It cannot be denied that bills in equity to restrain the collection of taxes 
Ulegally imposed hâve been frequently sustained. But it is well settled that 
there ought to be some équitable ground for relief besides the mère liiegailty 
of the tax; for It must be presumed that the law furnishes a remedy for illégal 
taxation. It often happons, however, that the case is such that the person 
Ulegally taxeû would suffer irrémédiable damage or be subject to vexatious 
litigation if he were compelled to resort to his légal remedy alone. For ex- 
emple, if the légal remedy consisted only of an action to recover back the 
money after It had been collected by distress and sale of the taxpayer's lands, 
the loss of his freehold by means of a tax sale would be a mischief hard to be 
remedied." 

The interférence with the business of a bank and the injury to 
its crédit caused by a distress against its Personal property would 
seem to be a mischief equally hard to be remedied by a mère suit to 
recover the money back when thus collected. 

If it were necessary, we do not think that it would be diflScult to 
sustain the jurisdiction hère on the ground that it will prevent a 
multiplicity of suits. The complainant is seeking to enforce a privi- 
lège or exemption which it avers has already been established by the 
décision of the highest court of the state. To how much more liti- 
gation is it to be subjected? Can it not hâve a remedy in equity 
against future attempts to invade the privilège already decided to 
belong to it? 

In Osborn v. Bank, 9 Wheat. 738, 842, Chief Justice Marshall 
said: 

"The single act of levying the tàx, in the flrst instance, is the cause of an ac 
tion at law; but that afCords a remedy only for the single act, and is not equal 
to the remedy In chancery, which prevents Its répétition and protects the 
privilège." 

fiée, also, Morris Canal & Banking Co. v. Mayor, etc., of Jersey 
City, 12 N. J. Eq. 227; High, Inj. § 530. 

In addition to the suits for future taxes, there is also danger of 
harassing suits for fines and penalties which the law permits to 
be brought for each day's delay in the payment of the taxes after 
they hâve been demanded. We hâve no doubt that if the complain- 
ant shows that the act of November, 1892, violâtes an exemption 
secured to it by contract, it may hâve équitable relief. 
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The second question in the case îs that raised by the averment 
of former adjudication. Tlie case of City of New Orléans v. Citizens' 
Bank of Louisana, 167 U. S. 371, 17 Sup. Ct. 905, it is impossible to 
distinguish from that before us upon the point of res judicata. The 
Citizens' Bank, in New Orléans, was exempted from taxation by an 
act of the législature of Louisiana, of January 30, 1836. Exten- 
sion of its charter was granted and accepted, and the question was 
mooted whether the exemption from taxation continued after exten- 
sion. The bank brought suit in the district court of New Orléans 
to enjoin the collection of a tax against it, on the ground that it 
had, by législative contract, exemption from the same. The district 
court sustained the claim, and enjoined the collection of the tax. 
A second suit, brought to enjoin another year's taxes, resulted in 
a similar judgment. Some years later, the city of New Orléans hav- 
ing attempted to collect a tax for a subséquent year, in violation of 
the exemption, the bank filed its bill in equity in the circuit court 
of the United States for the Eastern district of Louisiana, to enjoin 
the ofQcers of the state and the city from proceeding to collect the 
tax, and set forth the former adjudication as a conclusive estoppel 
upon the défendants as to the point of the previous litigation, namely, 
that there was a contract between the state and the bank forbidding 
such taxation. The causes of action were not the same in the 
case brought in the fédéral court and the cases adjudged in the 
state courts, because they involved taxes for différent years; but 
the thing adjudged, to wit, the existence and binding effect of the 
contract for the exemption from the particular taxation, was the 
same. The suprême court of the United States in this case held 
that the city of New Orléans and the state taxing authorities were 
conclusively estopped by the judgments in the state courts from as- 
serting any right to collect the tax in violation of the contract ad- 
judged to exist in the prier litigation, and held that, the contract 
having been thus established, the bank was entitled to relief from 
a violation of that contract by any acts of the state ofQcials acting 
under the authority of state législation. It had theretofcre beeii 
doubted in some courts whether a judgment in a suit for taxes 
could be held to be an estoppel against a state or any agency of the 
state for the collection of taxes in a suit for taxes subsequently ac- 
cruing, but the question is now deflnitely settled. Mr. Justice 
White, in delivering the judgment of the court, in a most élaborât© 
opinion, said: 

"The proposition tbat, because a suit for a tax of one year is a différent de- 
mand from the suit for a tax for another, therefore res Judicata cannot apply, 
whilst admittlng in form the principle of the thing adjudged. In reality sub- 
stantially dénies and destroys it. The estoppel resulting from the thing ad- 
judged does not dépend upon whether there Is the same demand in both 
cases, but exista, even though there be différent demands, when the question 
upon whlch the recovery of the second demand dépends has under identlcal 
clrcumstances and conditions been prevlously concluded by a Judgment be- 
tween the parties or their privies. Thls Is the elemental raie, stated In the 
text-books, and enforced by many décisions of this court * • • It foUows, 
then, that the mère f act that the demand In thls case la for a tax for one year, 
and the demands In the adjudged cases were for taxes for other years, does 
not prevent tbe opération of the thing adjudged If, In the prlor cases, the 
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question of ejcemptlon was ,iiecessarlly presented and determined upon 
identically the same facts upon which the rlght of exemption is now claimed." 

In the case before us there can be no question, from the state- 
oient of facts and an examination of the records in previous cases 
as set forth therein, that the question which was adjudged in them 
was the identical question presented in the same way and for the 
same purpose as in the case at bar, to wit, whether there was a 
contract between the banli and the state which forbade the imposi- 
tion of higher taxes than those imposed under the Hewitt act. It 
was distinctly adjudged, in behalf of the complainant against Franli- 
lin county and the city of Frankfort, by the court of appeals, by tlie 
décision rendered in 1895, and by a mandate issued from that court 
to the Franklin circuit court, that such a contract in fact existed, 
and rendered null and void the provisions of the revenue act of No- 
vember 11, 1892, under which the défendants now seek to impose 
taxes upon the complainant. 

It is vigorously pressed upon us, however, that the judgment in 
the prohibition suit cannot be relied upon by the complainant bauk tci 
establish the existence of a contract of exemption between it and 
the city of Louisville, because there is nothing in the record to show 
that the issue made by the demurrer to the pétition in that suit was 
the existence of such an exemption and its violation. Neither the 
mandate of the court of appeals nor the judgment of the Jefferson 
court States the ground for holding the ordinance void. It is said 
that some 30 days before the décision of the prohibition case by 
the court of appeals that court, in Le^i v. City of Louisville, 97 
Ky. 394, 30 S. W. 973, held that the city of Louisville had no power 
under the constitution to substitute a license tax for ad valorem 
tax on Personal property, and that this ruling must hâve led to 
overruling the demurrer to the pétition in the prohibition suit, be- 
cause it necessarily rendered the license tax upon the banks void. 
The Levi Case was a suit by an owner of real estate to enjoin the 
collection of an ad valorem tax on his land, on the ground that the 
city had net imposed such a tax on personalty, but had substituted 
therefor a license tax upon it, and so had discriminated in favor of 
Personal property and against realty. The court of appeals held 
that it was the duty of the city to impose an ad valorem tax on per- 
sonalty, and that it could only impose a license tax on a business iii 
addition to an ad valorem tax on property. We confess we cannot 
see how this décision would hâve determined the question at issue 
between the complainant bank and the city of Louisville, in the 
prohibition suit. There was nothing in the pétition for prohibition 
to show that the license tax was a substitute for an ad valorem tax 
upon the personal property of the bank. There was nothing to 
show that the city of Louisville had not, under the revenue act of 
1892, assessed an ad valorem tax on the bank's personalty. The li- 
cense tax was graduated by a perceijtage, not of the bank's personal 
property, but of the bank's gross receipts, and did not therefore pur 
port to be a taxation on its personal property. The pétition waa 
not therefore demurrable under the Levi Case. When we further 
consider that the sole ground stated in the pétition for a prohibi 
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tion was that the license tax was void, because it impaired the bank's 
contract of exemption, and so violated the constitution of the United 
States, and we find that this was the sole ground considered by the 
court of appeals in its opinion, we can hâve no doubt what was the 
point adjudged. 

The case of City of New Orléans v. Citizens' Bank of Louisiana, 
167 U. S. 371, 17 Sup. Ct. 905, is relied on to support the contention 
that a judg-ment that a license tax violated the bank's contract of 
exemption cannot be pleaded as res judicata in a case presenting 
the question whelher a franchise tax violâtes its right of exemption. 
In the City of New Orléans Case the language of the exemption 
was: "The capital of said bank shall be exempt from any tax laid 
by the state, or by any parish or body politic under the authority 
of the state, duriug the coutinu'ance of its charter." It was held 
that a judgment holding this to be a valid exemption, and one which 
rendered void any attempt to tax its capital or real and personal 
property used in its business, or to tax its shareholders by imposing 
an obligation on the bank to pay a tax on its stock for them, did 
not estop the city and the taxing oiBcers from taxing property held 
by the bank, but not as capital, or from taxing shares of stock in the 
hands of the shareholders, or from imposing a license tax. This 
resuit was reached, as the court points out, because the exemption 
clause might be entirely valid and inviolable as a contract, so as to 
exempt capital and business property, and yet, under many décisions 
of the court, might not prevent the taxation of the shares of stock, 
and upon the same principle might not prevent a tax or license upon 
its business. In the case at bar the situation is very différent. The 
provision of the exemption clause in the Hewitt act is that "such 
bank and its shares of stock shall be exempt from ail other taxation 
whatsoever, so long as said tax shall be paid during the corporate 
existence of such bank." If this exemption clause is irrévocable, 
it certainly prevents any additional tax upon the property of the 
bank. That is clear. The former adjudication was that this ex- 
emption was irrévocable, and prevented the imposition of a tax even 
in the form of a license tax upon its business. If it prevents a li- 
cense tax, a fortiori does it prevent a direct tax upon its property, 
tangible and intangible. The tax imposed by the revenue act of 
1892 was called a "franchise tax," but it bas been held, both by the 
suprême court of the United States and of the court of appeals of 
Kentucky, to be in fact nothing but an ad valorem property tax. 
Henderson Bridge Co. v. Kentucky, 166 U. S. 150, 17 Sup. Ct 532; 
Adams Exp. Co. v. Kentucky, 166 U. S. 171, 17 Sup. Ct. 527; Hender- 
son Bridge Co. v. Com., 99 Ky. 623, 31 S. W. 486. 

Nor can there be any doubt that the parties to the former adjudi- 
cations and this litigation are the same. The real parties in inter- 
est in this cause among the défendants are Franklin county, the 
city of Frankfort, and the city of Louisville. It is for them that 
the board of valuation and assessment are about to apportion the 
estimated value of the franchise, and to certify it to them for the 
oollection of taxes. The members of the board of valuation are 
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nothing but their agents created under the law for the purpose of 
assessing this tax. If the parties in interest in whose favor the 
tax is to be assessed are bound by-the prior litigation, certainly the 
agencies acting for them under the law are equally bound. In 
this light the board of valuation and assessment is in respect to 
the former judgments priTy to the city of Louisville and county of 
Franklin and the city of Frankfort. There is no dispute that the 
county of Franklin and the city of Frankfort were parties to the 
respective suits pleaded as former adjudications. The only con- 
troversy which is made is whether the city of Louisville was a 
party to the prohibition suit set forth in the bill. The original liti- 
gation was in form a criminal prosecution against the bank for fail- 
ure to pay a license. That prosecution was in the name of the 
city of Louisville. The subséquent litigation, however, was in the 
form of a proceeding in prohibition against the judge of the city 
court, in which the criminal prosecution had been conducted, on 
the ground that that court was exceeding its jurisdiction, because 
proceeding under a void law. To that writ of prohibition the city 
of Louisville was not formally made a party in the Jefferson cir- 
cuit court, but the litigation before the Jefferson circuit court was 
conducted by the city of Louisville. It was the real party in in- 
terest. It was against it that the writ of prohibition was really 
directed, for at its instance and for its benefit the criminal prosecu- 
tion had been begun. When, therefore, an appeal had been taken 
from the Jefferson circuit court to the court of appeals, the appe- 
lants were the city of Louisville and the judge of the police court. 
By this means the city of Louisville formally made itself a party 
to the record, and the mandate which went down was as binding 
upon it as upon the judge of its court. Had it attempted to pro- 
ceed with the prosecution, it might hâve been attached for con- 
tempt. Bac. Abr. "Prohibition," M. It is urged that the litiga- 
tion was really a criminal litigation, and that a judgment in a 
•criminal case cannot be made the basis of a plea of res judicata 
în a civil action. The original case was criminal in form, but the 
subséquent litigation by writ of prohibition was civil, and the real 
parties to it were the défendant in the police court and the city 
of Louisville, in whose interest the suit was prosecuted in that 
court. It would hâve been entirely proper to make the city of 
Louisville a party défendant to the original writ of prohibition. 
Indeed, some courts would hold that it was a necessary party. 
Armstrong v. County Court, 15 W. Va. 190 ; Walton v. Greenwood, 
60 Me. 356. However this may be, the city of Louisville, admitting 
its interest, did appear as appellant, and so made itself a party 
to the whole litigation, and was so treated by the court of appeals 
of Kentucky. As the parties to this litigation are the same as 
those in the former suits except the board of assessment, which is 
in privity with the other défendants, and as the point adjudged 
is exactly the same, we can see no escape from the conclusion that 
the défendants hère are estopped from asserting that the complain- 
ant bas not a contract exempting it from any other taxation than 
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that provided in the Hewitt law, and, therefore, that the act of 
iSTovember 11, 1892, is an infringement of that contract, and impairs 
its obligation in violation of the constitution of the United States. 

It is suggested that such a conclusion ousts this court from juris- 
diction, because it makes the case turn on a question which doea 
not avise under the laws or constitution oi the United States. We 
cannot assent to this suggestion. The complainant asserts that it 
has a contract with the commonwealth in respect to taxation, the 
obligation of which the city of Louisville, the city of Frankfort, 
and the county of Franklin, by the euforcement of a subséquent 
law of the state, are seeking to impair. The défendants deny the 
existence of such a contract, and we must détermine whether, as 
between the parties, such a contract exists. It appears that, as be- 
tween the complainant and the défendants, it has been conclusively 
adjudicated that such a contract exists. This relieves the court 
from re-examining that question as an original one between the 
présent parties; but it does not free the court from the obligation 
to enforce the constitution of the United States, in favor of the 
complainant, by enjoining the enforcement of a law which will im- 
pair the obligation of a contract thus conclusively established. The 
case of City of New Orléans v. Citizens' Bank of Louisiana, 1C7 U. S. 
371, 17 Sup. et. 527, which presented precisely this aspect, was 
begun in the circuit court of the United States, and was carried to 
the suprême court of the United States, and the jurisdiction by the 
circuit court was not even questioned. 

It is argued that the fédéral courts, in considering the question 
whether a state law impairs the obligation of a contract, will not 
accept as conclusive the construction which the suprême court of the 
state has put upon its constitution or laws in determining the ex- 
istence of a contract and its violation. This is true, and is settled 
by a long line of authorities. Shelby Co. v. Union & Planters' Bank, 
161 U. S. 149, 16 Sup. et. 558; Mobile & 0. R. Oo. v. Tennessee, 
153 U. S. 492, 493, 14 Sup. Ct. 968; Brvan v. Board, 151 U. S. «50, 
14 Sup. Ct. 465; Railroad Co. v. Palmes, 109 U. S. 256, 3 Sup. Ct. 
193; Douglas v. Kentucky, 168 U. S. 488, 502, 18 Sup. Ct. 199, and 
cases cited. But the rule has application only where the judgment 
of the state court is under direct review, or in cases in which the 
opinion of the state court is cited merely as an authority and a 
précèdent. It has no application to a case in which a prior judg- 
ment of the state court between the same parties is pleaded or is 
offered in évidence in a subséquent suit in a fédéral court as res 
judicata binding the parties. The state court is as much bound 
by the constitution of the United States as a fédéral court, aud is 
vested with as complète jurisdiction in causes otherwise within its 
cognizance to décide, between the parties before it, whether a stat- 
ute of the state impairs the obligation of a contract. Robb v. 
Connolly, 111 U. S. 624, 637, 4 Sup. Ct. 544. Such décision, em- 
bodied in a judgment unreversed, is as binding with respect to the 
point adjudged as if it had been rendered by the suprême court of 
the United States. The distinction between the right and duty of 
the suprême court to décide for itself the question of contract or 
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ao contraot without regard to the state décisions, and its obligations 
to respect the bar of res judicata as between the parties, is quite 
Jlearly made in Douglas v. Kentucky, 168 U. S. 488, 503, 18 Sup. Ct. 
199, although net expressly commented on. In that case, after 
naintaining in the strongest terms the obligation of the suprême 
îourt to exercise an independent judgment in determining the ex- 
fistence of a contract and its impairment, and after declining to 
foUow a prior décision of the state court upon the subject, the court 
3onsidered as a distinct matter the question whether the point had 
not been formerly adjudged in a state court between the same 
parties, and pointed ont with much care that the point of the former 
adjudication was not the same as that then before the court. The 
whole discussion would hâve been wholly unnecessary if, as con- 
tended by counsel for défendants, the doctrine of res judicata has 
ao application in the fédéral courts when the former adjudication 
fis that of a state court upon a question arising under the fédéral 
constitution. 

One other point remains for considération. The answer pleads 
that a mandamus proceeding has been instituted in a state court 
by the city of Frankfort to compel the board of valuation and as- 
seBsment to certify the apportioned valuation of the franchises 
of the complainant; that this mandamus proceeding was begun 
before the action under considération, and is pending; and that 
the preliminary injunction issued by this court will be in eflect an 
injunction against that proceeding in the state court. We do not 
think so. It is settled that the pendency of a suit in a state court 
is no bar to a suit upon the same subject-matter in this court. 
Oity of North Muskegon v. Clark, 22 U. S. App. 522, 10 G. C. A. 
591, and 62 Fed. 694, and cases therein cited. The injunction which 
we shall grant may be offered as a défense by the board of valuation 
and assessment in the court where the mandamus proceeding is 
pending, just as a judgment rendered in one of two pending suits 
for the same cause of action may be offered by supplemental plead- 
ing in the other. The snflaciency of the défense will be for that 
court. We do not enjoin any suit at ail by our order; ail we do 
enjoin is the certification of the taxes. That does not require 
the défendants to disobey an order of any other court, or restrain 
their prosecution of a suit therein. The demurrer to the bill must 
therefore be overruled, and the preliminary injunction prayed for 
must issue. 
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SAME V. STONB et al. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. 6,568 and 6,567. 

1. Attoknkt and Client — Powers of City Attokney — Ageeement to Abidb 
BT Judoment in Test Case. 

A city attorney charged with the duty of managing ail the clty's litiga- 
tlon may bind the oity, in a number of controversies, to ablde by the 
resuit of a test case to be brought involving the same questions. 
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3. Rbb Judicata. 

A bank whlch agrées, by Its attorney, wlth the attomey of a elty, that a 
suit to be brought by It agalnst the clty shall abide tbe result of the judg- 
ment to be entered in a test case involving the same questions, may claim 
the beneflt of the estoppel of the judgment whlch la subsequently rendered 
against the clty In the test case. 

Heard on demurrer to the bill and motion for preliminary injunc- 
tion. 

The Bank of Commerce is a state bank of Kentucky, organized 
under a statute of that state approved Pebruary 3, 1865. It is 
situated in Louisville, and when the Hewitt act was passed, to amend 
the revenue laws of the commonwealth of Kentucky, May 17, 1886, 
it duly accepted the terms of that act before the meeting of the 
next législature of Kentucky. One of the grounds relied upon in 
the bill was that of res judicata. The averments of the bill upon 
this point were contained in paragraphs i and 5 of the bill, as fol- 
lows: 

Paragraph 4. Yonr orator shows that early in the year 1894, and before the 
4th of May, 1894, the défendant the clty of Louisville, clalming to act under 
the authority of the statute governing cltles of the first class, and of its ordl- 
nances adopted in pursuance thereof, demanded of your orator, and of every 
other banli and trust company in the city of Louisville, a tax equal to 4 per 
cent, of its gross receipts; and, this demand being refused, légal proceedlngs 
were commenced In the city court of Louisville, in behalf of the city, against 
ail of said banljs and trust companles, including your orator. At that date 
the tax upon the gross receipts of the banlts, if enforceable, was payable to 
the sinking fund of the city of Louisville; and, witb a view of embarrassing 
the sinking fund of the city as little as possible, the banks, through their 
committee, held a meeting with the commissioners of the sinking fund; and 
it was agreed between the city of Louisville and its sinking fund commission- 
ers, upon the one part, and the banks and trust companles of the city of 
Louisville, including your orator, upon the other, that pending the lltlgation 
whlch, by the agreement, was to be inaugurated, and without préjudice t& 
the right of the banks they would make payments and loans to said sinking 
fund, as follows: First. ïhe sinking fund was to accept from each of said 
banks and trust companles a payment equal to the différence between the 
amount which the banks and trust companies would hâve to pay to the state 
under the présent law and the amount which they would be required to paj 
for state taxes under the provisions of the Hewitt bill. This sum, it was pro- 
vided, shouid be an actual payment, and not be repaid under any circum- 
stances; but its payment was not in any manner or to any extent to préjudice 
the banks or trust companies paying it, or to be taken as a waiver of any légal 
right which they might hâve In the premises. Second. In addition to makiug 
the above payments, the banks and trust companies, save those which were 
to be selected to test the question involved, should each lend to the sinking 
fund a sum which, added to said payment, would equal 4 per centum of its 
gross earnings during the year 1893; and the sinking fund would exécute 
for said loans its obligations, agreeing to repay the same with interest at 4 
per centum per annum; and if it should be flnally adjudged by the court of 
last resort that said banks or trust companies were not liabie to pay the license 
fee required by the ordinance aforesaid, but if it should be flnally adjudged 
that they were liabie to pay said license fee, then said loan shouid be taken 
and deemed as a payment of said license fee, and the obligation to repay same 
should be void. Tbird. It was agreed that the banks or companies selected 
to test the questions involved would each lend the sinking fund a sum equal 
to 4 per centum of the gross earnings for the year 1893, and would reçoive 
therefor the obligations of the sinking fund, as above described. Fourth. It 
was further agreed that that arrangement was entered iuto with the under- 
standing that the l)anks and companies would institute without delay, and 
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(iiUgently prosecute, such action as might be necessary to settle and adjndga 
the rlght and liabnities of the parties In the premlses, and pendlng such pro- 
ceedlngs the sinklng fund would not prosecute them, or any of them, for doing 
business wlthout llcense. The substance of thls agreement was spread ai 
large upon the records of the slnking fund, and a copy thereof Is flled herewlth 
as part hereof, marked "A." 

The Exhibit A referred to is as foUows: 

sinklng Fund Office, February 13, 1894. 

A commutée, conslsting of Messrs. Thomas L. Barrett, John H. I^eathers, 
and George W. Swearlngen, appeared before the board on behalf of the banks. 
who are members of the Louisville Clearing House, and stated that It was the 
purposé ot said banks to resist the payment of the llcense fee demanded of 
them under the llcense ordinance approved January 29, 1894, on the ground 
that sâld banks were not legally Ilable to pay the same; but, In order to save 
the sinklng f uBd from any embarrassment occasloned by thelr refusai to pay 
sald llcense fee, the banks, wlth two or three exceptions, were wiUing to enter 
into an trrangement, whereby they would jiay a part of the amount demanded 
of them, and lend the sinklng fund the balance thereof, to be repaid. with inter^ 
est at four per centum per annum. If it was flnally decided and adjudged that 
the banks were not Uable to pay said llcense fées. After discussion, the prési- 
dent was, on motion of Mr. Tyler, seconded by Mr. Summers, authorized to en- 
ter Into the following arrangement with the différent banks, trust and title com- 
panies who wlU be subject to the payment of the license fées if the license 
ordinance Is flnally adjudged to be valid and enforceable: First. To accept 
from eaeh of said banks and companies a payment equal to the différence be- 
tween the amount they now pay to the state for state taxes and the amount 
they would be requlred to pay for state taxes under the provisions of what 
Is known as the "Hewltt Bill." This sum shall be an actual payment, not 
to be repaid under any circumstances, but its payment shall not in any man- 
ner or to any extent préjudice the banks or companies paying It, or be taken 
as a waiver of any légal right which they hâve in the promises. Second. In 
addition to maklng the above payments, the sald banks and companies, save 
those selected to test the question Involved, shall each lend the slnking fund 
a sum whlch, added to said payment, will equal 4 per centum of its gross 
earnings during the year 1893, and the sinklng fund will exécute for said 
loans its obligations agreeing to repay the same, with interest at four per 
centum per annum, when and If It shall be finally adjudged by the court of 
last resort that sald banks or companies are not liable to pay the license fee 
required by the ordinance aforesald; but, If It is finally adjudged that they 
are liable to pay said license fee, then the said loan shall be taken and deenr^d 
as a payment of said license fee, and the obligation to repay the same shall 
be void. Thlrd. The banks or companies selected to test the questions in- 
volved wlU each lend the sinklng fund a sum equal to four per centum of 
thelr gross earnings for the year 1893, and will receive therefor the obligations 
of the sinklng fund as above described. Fourth. This agreement Is to be en- 
tered into with the understandlng that the Sald banks and companies will 
institute wlthout delay, and diligently prosecute, such actions as may be neces- 
sary to settle and adjudge the right and liabilities of the parties In the prem- 
lses, and pendlng such proceedings the sinking fund will not prosecute them, or 
any of them, for doing business wlthout llcense. 

A true copy. Attest: J. M. Terry, 

Secretary and Treasurer. 

Stipulation between the city of Louisville, the commissioners ol 
the sinking fnnd of the city of Louisville, andthe banks, trust and 
title companies of the city of Louisville: 

It Is agreed between the city of Louisville, the commissioners of the sinking 
fund of the city of Louisville, represented by H. S. Barker, city attorney, 
actlng under the advice and by the authority of the board of sinking fund 
commissioners, given at a regular meeting of sald board and the mayor of 
ihe city of Louisville, on one part, and the varlous banks, trust and title 
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companles of the city of LouisvlUe, actlng by Humphrey & Davle and Helm 
& Bruce, thelr attorneys, of the other part— First. That In February, 1894, 
It was agreed between the clty of LouisTllle and the board of sinklng fund 
commissloners, actlng together In the Interest of the sald clty, and the various 
banks, trust and tltle companles, actlng through thelr committee, to wlt, 
Messrs. Thomas L. Barrett, John H. Leathers, and George W. Swearlngen, 
and thelr counsel, to wlt, Messrs. Humphrey & Davle and Helm & Bruce, 
that the question of the llablllty of sald banks and trust and title companles 
to pay municipal taxes, elther Ilcense or ad valorem, otherwise than as pro- 
vlded by the revenue law, commonly known as the "Hewitt Bill," should be 
tested by appropriate litigatlon looklng to that end. Second. In order to 
efEectually test the question as to ail of sald companles, they were dlvlded Into 
three classes, It being understood that ail who had accepted the provisions 
of the said Hewitt bill would fall in one or the other of the classes named, 
to wlt: (A) Banks whose charters had been granted prior to 1856; (B) 
banks whose charters had been granted subséquent to 1856; (C) national 
banks,— It being understood that the trust and title companies which had ac- 
cepted the provisions of the Hewitt bill would fall in class B, named above. 
Thlrd. In pursuance of that agreement, the sinklng fund commissloners caus- 
ed to be Issued warrants against the Bank of Kentucky, representing clasa 
A, the Louisville Banking Company, representing class B, and the Third 
National Bank, representing class C; and thèse banks respectively applied 
for writ of prohibition against the city court of Louisville proceeding with the 
hearing, that being the manner polnted out by the city charter for testing 
the validity of city ordinances. It was distinctly understood and agreed at 
that time — and this agreement was made for the best interest of ail parties 
to it— that If any bank in any class should eventually fall to establish the ex- 
istence and validity of thé contraet which it was claimed was made under the 
Hewitt blll, that ail of that class should thereafter regularly and promptly 
submlt to the existing laws, and pay their taxes. And it was also agreed that 
If any bank of any class should succeed in establishing a contraet and the 
validity thereof under the Hewitt bill, that that should exempt ail banks and 
companies falling within that class from the payment of taxes, except as 
provided in the Hewitt bill. Fourth. On the faith of this agreement, ail of 
the banks and companies aforesaid paid into the sinklng fund the amounts 
of taxes claimed against them, under the terms and conditions named in the 
minutes of the sinking fund commissloners, of February 13, 1894, an attested 
copy of which Is hereto attached as part hereof; but at a later date, and in 
further relia nce upon said agreement, ail said banks and companies, except 
those actually involved In the test cases, paid the whole of the amount ol 
taxes claimed as against them by the city of Louisville, without réservation 
untll the question thus raised should be flnally disposed of. 

Humphrey & Davle. 

Helm & Bruce, 
For thfi Banks, Trust and Title Companies of the City of Louisville. 

H. S. Barker, 

City Attorney. 
Approved: C. H. Gibson, 

Prest. Comrs. Sinklng Fund City of Louisville. 
A true copy. Attest: Huston Quin, 

Arthur Peter, 

M. McLoughlin.' 

So much of the certifled transcript of the judgment in the pro 
ceedings in prohibition as is of importance has been set forth in 
the report of the case of Bank of Kentucky v. Stone, 88 Fed. 383. 

Helm & Bruce, for complainant. 
Henry L. Stone, for défendant city of Louisville. 
W. S. Taylor, Atty. Gen., for défendants Samuel H. Stone, etc., 
board of valuation and assessment of the state of Kentucky. 
88 F.— 26 
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Before HAELAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). In the 
case of Bank of Kentucky V. Stone, 88 Fed. 383, just decided, we 
hâve held that, by tlie judgment of tlie court of appeals and bf tbe Jef- 
ferson circuit court in tlie prohibition suits, the cîtj bf Louisville was 
estopped to deny, as against the parties to that judgment, that 
they had an irrévocable con tract of exemption from any greater 
burden of taxation than that imposed in the Hewitt act. The com- 
plainant in the case now before us was not a party to the record 
in either of the three prohibition suits, but it claims the beneflt 
of the judgment therein as a privy to tlie parties. This privity is 
said to arise from an agreement between the city of Louisville, on 
the one part, and certain banks bf Louisville, including the com- 
plainant, on the other, by which it was stipulated that the contro- 
versies between ail the banks and the city should abide the event 
in test suits to be instituted by three banks selected to represent 
three classes. 

Two questions are presented for our considération : First. Was 
the contract described in the bill, and attached to it as an exhibit, 
the contract of the city of Louisville? Second. If so, did the con- 
tract bring the complainant into such relation to the prohibition 
judgment and the parties thereto that it may claim the beneflt of 
the estoppel of that judgment? 

First. The averment of the bill is that the contract set forth was 
signed by the président of the sinking fund, and by the attorney 
for the city, under the authority and direction of the mayor and 
board of sinking fund commissioners, and by the couhsel who rep- 
resented the banks in said litigations. The bill further recites 
that the agreement was made between the city of Louisville and 
its sinking fund commissioners and the banks and trust companies, 
including the complainant. Upon demurrer to the bill, thèse aver- 
ments would doubtless be suflEicient to show that the contract which 
was made was the contract of the city of Louisville. But the case 
is pending also upon the motion for a preliminary injunction ; and 
upon that motion it is proper for us to consider the answer of the 
city of Louisville, which, by stipulation, was permitted to be flled 
without the withdrawal of the demurrer. The answer contains thia 
averment: 

"This défendant dénies that said alleged agreement, an alleged copy of 
which or the substance of which ta filed with complainant's bill, marlced 
'A,' was signed by the attorney for the city of Louisville, under the authority 
of the mayor, or that this défendant execnted or delivered said alleged con- 
tract or agreement, or that the same was ever authorlzed, ratlfled, or approved 
by the gênerai council and mayor of the city of Louisville; and said alleged 
agreement or contract set forth in said copy, marked 'A,' is not the act and 
deed of this défendant, and, In so far as the same purports to be an agree- 
ment or contract by or wlth thls défendant, It was beyond the lawful power 
•r authority of the city attorney, mayor, or any other offlcer of thls défendant 
to exécute or deliver for or on behalf of thls défendant; and the same was 
made without express authority of law, and waâ and is null and vold, and 
of no binding force or effect upon thls défendant; nor does the same operate 
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to prevent or defeat the power and authority vested in thls défendant by said 
act entitled 'An act for the governmeut of cities of the flrst class,' approved 
July 1, 1893, to levy and collect its municipal taxes from the complainant and 
other banUs and trust eompanies. This défendant states that said commis- 
Bioners of the sinking fund of the city of Louisville was in 1894, and long 
prior thereto and ever since bas been, a separate and distinct corporation from 
this défendant, organized and existing umler the laws of the state of Ken- 
tucliy, with power to sue and be sued, coutract and be contracted with, and 
to do and perform ail things necessary to exécute the duties required and 
powers given by the act incorporating the same and the amendnients thereto; 
but neither said commissioners of the sinking fund of the city of Louisville, 
nor the président nor the attorney thereof, nor ail of them togetlier, had 
any lawful power or authority thus to bind or obligàte défendant by the 
terms, conditions, stipulations, or covenants, or either of them, coutained in 
said alleged agreement or contract at the time, in the manner, or uuder the 
circura stances alleged in complainant's bill or otherwise." 

Upon a motion for preliminary injunction, therefore, tlie issue is 
raised whether those who signed the coutract on behalf of the city 
of Louisville were authorized to bind it thereto. We are of opinion 
that the city attorney was vested with ample authority to bind the 
city of Louisville to the contract meutioned in so far as it affected 
the complainant herein. By section 2909 of the Revised Statutes of 
Kentucky it is provided that: 

"There shall be elected by the gênerai council, immediately upon the as- 
sembling of the new board, a city attorney, whose duty it siiall be to give 
légal advice to the mayor and members of the gênerai council, and ail other 
offlcers and boards of the city in the discharge of their officiai duties. If 
requested, he shall give his opinions in writing and they sUall be preserved 
for référence. It shall also be his duty to prosecute and défend ail suits for 
and against the city, and to attend to such other légal business as may be 
prescribed by the gênerai council." 

The foregoing section makes this oiïicer the retained attorney of 
the city in every suit brought against it. The question at issue 
between the banks and the city of Louisville was whether the city 
could collect license taxes under one of its ordinances. The banks 
notified the city attorney and the commissioners of the sinking fund, 
whose duty it was to receive the money for the benefit of the city, 
that they intended to resist the collection of the tax by litigation. 
It was the duty of the city attorney, under the statute above set 
forth, to take charge of the litigation thus about to be brought. It 
was his duty, as the attorney of the city, to save, so far as he could 
without préjudice to the city's interests, costs which might be ac- 
cumulated should suits to the number of 20 be brought and won 
by the banks against the city. It seems plain to us that it was 
within his gênerai authority as attorney to malte an arrangement 
with the intended litigants, by which the litigation to be brought 
should be reduced in volume to as few cases as possible by means 
of a stipulation that ail the suits involving the same questions should 
abide the result in one suit to be brought. We think that such a 
Btipulation was a mère step in the management of the litigation, 
and was entirely under the control of the attorney retained for the 
Buits. It did not work to the préjudice of the city in the slightest. 
Had the suits actually been brought, a stipulation between the city 
attorney and the attorneys for the banks of this character would 
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have been as clearly part of the ordinary management of the suits 
as any other arrangement for expediting their trial. No material 
distinction can be suggested between the power of the city attorney 
to make an agreement of this character with respect to iutended 
suits and suits actually filed. The control that an attorney has 
by virtue of his ofifice over the suit in which he is employed is very 
wide in respect to those matters that relate to the progress of the 
suit and the mode of reaching a conclusion, and whieh do not de- 
prive the client of a full opportunity to be heard by his attorney 
on the issues raised in the case. Such authority inheres in the re- 
lation between an attorney and client in respect to litigation, and the 
authorities fully sustain this conclusion. 

In Eailroad Co. v. Stephens, 36 Mo. 150, the plaintiff railroad Com- 
pany brought seyeral suits against différent stockholders in which 
the questions were precisely the same. The attorneys for the re- 
spective parties entered into a written agreement stating that, as the 
same facts arose in ail the cases, they would abide by the judgment 
that should be rendered in one of them, and that a like judgment 
should be rendered in each of the several cases. It was contended 
in that case that the attorneys who made the agreement had no 
authority to make the agreement, and that it was void. The court 
sustained the agreement as within the authority of the attorney. It 
said: 

"The arrangement In this case Is not a 'compromise' accordlng to the usual 
acceptation of that term, for that generally applies to releasing a part of the 
debt, taking land Instead of money, or changing the nature and character of 
the thing to be recovered. It cornes nearer within the gênerai management 
of the case." 

In Ohlquest v. Farwell, 71 lowa, 231, 32 N. W. 277, a client was 
a party to two suits involving substantially the same question. It 
was held compétent for his attorney to bind him by an agreement 
that only one of the cases should be tried, and that the judgment 
resulting from such trial should détermine the kind of judgment to 
be entered in the other case. In delivering the opinion of the court, 
Judge Beck said: 

"It is undoubtedly true that an attorney cannot consent to a judgment 
against his client, or waive any cause of action or défense in the case; neither 
can he settle or compromise It without spécial authority. But he is, by his 
gênerai employment, authorized to do ail acta necessary or incidental to the 
prosecution or défense which pertain to the remedy pursued. The choice 
of proceedings, the manner of trial, and the lilie, are ail within the sphère 
of his gênerai authority, and, as to thèse matters, his client is bound by his 
action. Thèse rules are conceded by counsel in this case. It cannot be 
doubted that, under them, counsel for parties in several suits, involving the 
same issues, may, in the exercise of their gênerai authority, consent to the 
consolidation of ail for trial, or stlpulate that the trial of one shall détermine 
the others. This pertalns to the remedy pursued,— to the manner of trial,— 
and is not an agreement for judgment or a compromise. The parties are not 
deprived of a trial, nor is judgment rendered by consent. The counsel simply 
assent to a triai In a particular manner; that one trial shall settle the same 
issues in several cases. This is just what was done by the counsel for Beclier 
in this case. The form of agreement is that judgment In his case should fol- 
low a trial In another action. This is not an agreement for a judgment, but 
in efCect an agreement for a manner of trial." 
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See, also, Eidam v. Finnegan, 48 Minn. 53, 50 N. W. 933; Gil- 
more v. Insurance Co., 67 Cal. 366, 7 Pac. 787. 
In Thompson on Trials (volume 1, § 195) the author says: 

"Where several cases are pending in court, depending upon the same facts 
or questions of law, it is compétent for the attorueys, in virtue of their gên- 
erai retainers, to stipulate that only one shall be trled, and that the others 
shall ablde the resuit of that one." 

We think, therefore, that, in so far as the issues arising between 
the banks not actuallj engagea in the litigation and the city of 
Louisville were the same as in the three suits which were brought 
as test cases, the contract made by the city attorney was binding 
upon the city. 

The next question is whether the contract made enables the com- 
plainant bank to claim the benefit of the estoppel of the judgments 
thereafter rendered. We think it does. In Patton v. Caldwell, 
reported in 1 Dali. 419, the action was on a policy of insurance. 
Counsel for plaintif? offered to read in évidence a spécial verdict 
that had been given in another action against a différent under- 
writer. This was objected to on the ground that the verdict was 
given between other parties, and therefore not admissible, upon 
which an agreement of ail the underwriters to be bound by one 
verdict was proven. McKean, C. J., said : 

"The défendant had no opportunity of cross-examining upon the former 
trial; and the answer Is that he, with the rest of the underwriters, had 
agreed to be bound by one verdict, which is certalnly the only ground for 
ofCering the évidence proposed by the plaintifC's counsel. Whether this 
agreement was made in person or by a broker mutually employed, it is 
equally binding on the parties; and, under the agreement, aJl the under- 
writers were fully entitled to Interfère upon the former trial, and to cross- 
examine the wituesspj; then produeed. Although, therefore, we should not 
hâve allowed the spécial verdict to be read, without full proof of the agree- 
ment, yet, on receiving iliat satisfaction, we think it would be unfair to sup- 
press it; and, for the future, we désire that ail such agreements may be en- 
tered on the records of the court." 

The court then held that the verdict thus offered was not conclu- 
sive. As the latter proposition, however, is in conflict with the 
ruie laid down by the suprême court of the United States in a ré- 
cent case of Southern Pac. R. Co. v. U. S., 168 U. S. 1, 18 Sup. Ct. 
18, that part of the décision cannot be regarded as authority hère. 

In Brown v. Sprague, 5 Denio, 545, several ejectments were pend- 
ing between one claiming title and persons having only the naked 
possession of the lands. An agreement was made between ail the 
parties that the suits should be stayed and await the event of a 
suit between other parties in which the same questions arose. It 
was held that a judgment in that suit would operate as an estoppel 
between the parties to the agreement. 

Mr. Freeman, in his work on Judgments, says (section 174) : 

"Neither the benefit of judgments, on the one side, nor the obligations, on 
the other, are limited exclusively to parties and their privies. Or, in other 
words, there Is a numerous and important class of persons who, being neither 
parties upon the record, nor acquirers of Interests from those parties after 
the commencement of the suit, are, nevertheless, bound by the judgment. 
Prominent among thèse are persons on whose behalf and under whose direc- 
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tlon the suit Is prosecuted or defended In the name of some other person-. 
• • * The fact that an action is prosecuted In the names of nominal par- 
ties cannot: divest the case of its reâl character, but the issues made by the 
real parties, and the actual interests Involved, must détermine what persona 
are precluded from again agitating the question, and who are estopped by the 
previous décision. Whenever one has an interest in the prosecution or dé- 
fense of an action, and he, In the advancement or protection of such interest, 
openly talées substantial control of such prosecution or défense, the judgment, 
when recovered therein, is conclusive for and against him to the same extent 
as If he were the nominal as well as the real party to the action. ♦ • • 
Where one seelss the benefit of an estoppel by judgment on the ground that 
he was the real party in interest in an action, he must show that he conducted 
the action or défense openly, to the knowledge of the adverse party, and for 
the protection of his own interests." 

Thèse principles are sustained by the cases cited by the learned 
author. See Cole v. Favorite, 69 111. 457; Wood v. Ensel, 63 Mo. 
193; Tate's Ex'rs v. Hunter, 3 Strob. Eq. 136-140; Palmer v. Hayes, 
112 Ind. 289, 13 N. E. 882; Gill v. U. S., 7 Ot. Cl. 522, 526. See, 
also, Herm. Estop. § 139. 

In 1 Greenl. Et. § 523, the principle is stated as foUows: 

"But, to giye full effect to the principle by which parties are held bound by 
a judgment, ail persons who are represented by the parties, and claim under 
them or In privity with them, are equally concluded by the same proceedings. 
We hâve already seen that the term 'privity' dénotes mutual or successive 
relationship to the same rights of property. The ground, therefore. upon 
which persons standing In this relation to the litigating party are bound by 
the proceedings to which he was a party, Is that they are identified with them 
in interest; and, wherever this identity Is found to exist, ail are alilie con- 
cluded. Henee ail privies, whether in estate, in blood, or in law, are estop- 
ped from litigating that which is conclusive upon them with whom they are 
in privity. And if one covenants for the results or conséquences of a suit 
between others, as if he covenants that a certain mortgage assigned by him 
shall produce a specified sum, he thereby connects hlmself in privity with the 
proceedings, and the record of the judgment in that suit will be conclusive 
évidence against him." 

In the case of Rapelye v. Prince, 4 Hill, 119, Mr. Justice Bronson, 
speaking for the suprême court of New York, said : 

"When one covenants for the results or conséquences of a suit between 
other parties, the decree or judgment in such suit is évidence against him, 
although he was not a party." 

In the présent case there can be no doubt from an examination 
of the contract and the averments of the bill that the threë suits 
which were conducted were openly conducted in the interest of ail 
the parties to the agreement with the knowledge and by the consent 
of the city of Louisville, and that the counsel who appeared for the 
parties to the records were at the same time disch'arging their duties 
as counsel for the other banks who had made the agreement. If 
any one can be bound by a judgment to which he is not a party, it 
would seem that the banks heré must hâve been so bound. Had the 
resuit gone the other way, and a judgment been rendered in favor 
of the city of Louisville in the cases referred to, it cannot admit 
of doubt that ail the banks would hâve been bound by the décision. 
As part of the considération for the settlement of the litigation in 
the manner flxed by the agreement, the banks paid to the sinking 
fund oommissioners for the city of Louisville the substantial sum of 
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^150,000. Had the agreement not been entered into, it is certain 
that the complainant would hâve obtained formai judgment in a 
prohibition suit, and would now hâve been in the same position as 
the Louisville Banking Company. Eelying on the binding charac- 
ter of the agreement, however, judgment was not taken in the name 
of complainant. Equity and justice require that efiPect should be 
given to an agreement upon the faith of which |150,000 was imme- 
diately paid to the city, and a formai judgment was not taken. It 
is just that, inasmuch as the banks would hâve been bouud by a 
diverse judgment, they shall hâve the benefit of a judgment which 
was rendered in favor of their colleagues selected to represent them 
in the suit. This conclusion necessarily leads to the resuit that 
the demurrer to the bill mnst be overruled, and the motion for a 
preliminary injunction allowed. 



LOUISVILLE TRUST CO. T. STONE et al. SAME T. CITT OF LOUIS- 
VILLE. FIDELITY TRUST & SAFETY VAULT CO. y. STONE 
et al. SAME v. CITY OF LOUISVILLE. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. G,583, 6,584, 6,581, and 0,582. 

t. Attornbt and Client — Power to Bind Client bt Agreement. 

Tlie power of an attorney to bind lils client by consenting tliat a 3e- 
cision in another case sb-iU be binding on him in the case In question ean 
only exist wbere the two cases involve the same questions of law ancl 
fact. 

2. Same. 

Whetber trust companies having no gênerai banlîing powers, by ac- 
cepting the burdens of the Kentuclîy tax law of May 17, 1886 (the "Hewitt 
Act"), thereby acquired an irrévocable contract right to exemption from 
other forma of taxation, is a différent question from that as to whether 
regular banking corporations, by like conduct, acquired such a right; and 
henee, in proceedings brought by trust companies and banks against a 
city to establish an exemption on this ground, the city attorney bas no 
authority to bind the city by an agreement tliat the suits involving the 
rights of the trust companies shall abide the resuit of suits involving 
the rights of the banks. 

8. Rbs Judicata— Questions Concluded. 

An adjudication that banks accepting the provisions of the "Hewitt 
Tax Law" (Act Ky. May 17, 1886) acquired an irrévocable right to exemp- 
tion from other forms of taxation is not conclusive that trust companies, 
having no gênerai banking powers, by like acceptance, acquired a similar 
exemption. 

Helm & Bruce, for complainants. 
Henry L. Stone, for city of Louisville. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of val- 
uation and assessment of the state of Kentucky. 

Before HAELAÎf, Circuit Justice, and TAFT and LUETON, Cir- 
fiuit Judges. 

TAFT, Circuit Judge. The Louisville Trust Company and the 
Pidelity Trust & Safety Vault Company were parties to the agrée- 
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ment made between the baaks of Louis ville and thé dty attorney, 
by which the question of the liability of the banks of LouisTille 
under the license ordinance of the city of Louisville was carried 
by three test cases to the court of appeals. By that agreement 
thèse trust companies were included within the clause represented 
by the Louisville Banking Company, as a bank of the state, orgau- 
ized since the act of 1856. The trust companies were organized 
under charters each of which contained the f oUowing clause : "But 
Qothing herein shall be construed to permit said company to dis- 
count paper or to engage in the business of banking." By subsé- 
quent amendments some additional powers were given which are 
usually exercised by banks, but there was no amendment to the 
charter of either permitting it to engage in the business of regular 
or gênerai banking. The power to qualify and act in varions trust 
or fiduciary capacities constituted the chief object in the organiza- 
tion of thèse companies. Section 5 of the amended charter of the 
Louisville Trust Company contains the following: 

"For purposes of taxation, thls éompany shall be classed and treated as one 
of the banks of thls state, and shall be subject to and pay the same rate of 
taxes, to same parties, at the same tlme, in same manner, and for the same 
purposes only, as may be provlded by law from time to tlme, as the banks 
dolng business In thls state." Laws 1885-86, p. 687. 

In the case of Louisville Trust Co. v. City of Louisville (Ky.) 30 
S. W. 991, Judge Grâce, in the course of his opinion, expressed the 
view that this was not a bank, and that it was not entitled to any 
exemption from taxation, because it rendered no public service to 
the state, and that this was the only ground upon which it could 
be excused from taxation under the old constitution. It bas been 
held by the court of appeals of Kentucky that it was compétent to 
exempt banks, under that constitution, because they did render 
public services. It is thus apparent that the question wbether 
the trust companies had an irrévocable contract under the Hewitt 
act (Act Ky. May 17, 1886) was not the same as that presented with 
respect to the banks. The power of an attorney to bind his client 
by consenting that a décision in another case shall be binding upon 
him in the case in question can only exist where the two cases 
involve the same questions of law and f act ; otherwise, the attorney 
might conclude his client's rights by an event having no relevant 
relation to the merits of the controversy in which he is acting as 
attorney. Hence it follows that the contract of the city attorney 
on behalf of the city of Louisville, in so far as it attempted to make 
the taxation of the trust companies dépend upon the judgments in 
the three test cases of the banks, was beyond his authority, and that 
the trust companies cannot rely on those judgments as res judicata. 
Indeed, the same conclusion may be reached irrespective of the 
city attorney's authority. The point adjudged in the three cases 
was that banks accepting the Héwitt act had an irrévocable tax ex- 
emption. The point at issue hère concerns the tax exemption of 
the trust companies. This is a différent question, as we bave seen, 
and is not foreclosed, therefore, by the judgment in favor of the 
banks. The indispensable élément in a successful plea of res judi- 
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cata is that the point adjudged and the point at issue shall be the 
same. If the complainants cannot rely on the bar of the prior ad- 
judication, we must, of course, reach the same conclusion upon 
the question of irrévocable contract on its merits that we hâve 
reached in the case of the Northern Bank of Kentucky. The mo- 
tion for preliminary injonction must therefore be denied, the de- 
murrers to the bills sustained, and the bills dismissed. 



FIRST NAT. BANK v. STONB et al. SAME v. CITY OF LOUISVILLE. 
AMERICAN NAT. BANK v. STONE et al. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. 6,569, 6,575, 6,576. 

1. State Taxation dp National Banks. 

The Kentucky revenue act of November 11, 1892, providing for the taxa- 
tion of banks and other corporations, as applied to national banks, Is a 
tax, not on the franchise granted by congress, but on the équivalent in 
value of its shares of capital stock, and is not therefore in violation of 
Rev. St. U. S. § 5219, prescribing the naanner in which national banks may 
be taxed by the states. 

a. Same— Dischimination. 

When a state taxing statute by its terms is designed to operate equally 
upon ail banks, state and national, but, through the application of the 
doctrine of res judieata, certain state banks are exemptée from its opéra- 
tion, this does not resuit in sueh a discrimination against national banks 
as is forbidden by Rev. St. U. S. § 5219. 

Helm & Bruce, for complainants. 
Henry L. Stone, for city of Louisville. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of valu- 
ation and assessment of the state of Kentucky. 

Before HAELAN, Circuit Justice, and TAFT and LUETON, Cir- 
cuit Judges. 

TAFT, Circuit Judge. The First National Bank was organized 
in October, 1863, under the national banking laws, and its charter 
rights were extended September 6, 1882. It did not formally ac- 
cept the Hewitt act, in accordance with the terms of that act. The 
averment of the bill upon this point is: 

"Your orator shows that from the Ist day of July, 1887, although It was 
not by the United States banking acts bound to submlt to taxation under the 
'Hewitt Bill,' It nevertheless dld so, and from said date regularly reported 
to the audltor of public accounts of the state of Kentucky, under, and in ac- 
cordance with the provisions of said Hewitt bill; and the sald state, through 
its proper ofHcers, received and appropriated said taxes paid by your orator 
as aforesaid. Your orator has no real estate, and never had. In the way 
above stated, your orator accepted the provisions of the Hewitt bill." 

The American National Bank was organized after the passage of 
the Hewitt act, so that it could not accept that act in accordance 
with its provisions. The averment of its bill upon this point is: 

"Your orator shows that from the Ist day of July, 1890, although It was 
not. by the United States banking acts bound to submit to taxation under the 
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Hewitt bill, It nevertheless dld so, and froro sald date regularly report e<i; 
to the auditor of public accounts of the state of Kentucty, under, and In ac- 
cordance wlth the provisions of sald Hewitt bill; and tlie said state, tlirougii 
Its proper offlcers, received and approprlated said taxes paid by your orator 
as aforesaid. Your orator bas since its organlzation paid, to ttie city, taxes- 
on the building in which it does business. In the way above stated, your 
orator accepted the provisions of the Hewitt bill." 

Each of the bills in the above-entitled causes contained thèse aver- 
ments : 

"Your orator respectfuliy shows to the court that the existing laws of the 
state of Kentucky do not provide for taxing the shares of your orator as per- 
raitted by the act of congress, but attempt to subject to taxation its fran- 
chise granted by the congress of the United States and its other intangible 
property, such as its surplus, undivided profits, and investments, withoiit 
lawful right to do so, and contrary to the act of congress in such cases made 
and provided. Your orator bas never consented to this inethod of taxation, 
but bas always protested against the saroe as illégal and contrary to the act 
of congress. And your orator respectfuliy submits that said statute of ttie 
state of Kentucky is répugnant to the act of congress in such cases inade and 
provided, and, because of said repugnancy, Is void and of no binding force 
as against your orator. Your orator further shows and submits to the couit 
that by reason of the formai contract entered Into by ail the other baul-;s 
and trust companies in the city of Louisville, and by reaaon of the former 
adjudication in favor of said banks and trust companies establishing tlu; 
validity of said contract, they will escape local taxation, except on the houscs 
owned by them respectively, in which they respectively do business; au'l 
your orator, coming, as it does, into direct compétition with said institutions. 
will be driven out of business if subjected to local taxation; wherefore it 
respectfuliy insists it Is protected by the acts of congress against such unjust 
discrimination." 

The first question is whether the revenue act of November, 1892, 
taxes the national banks in a way inconsistent with the permission 
given by congress. 

Section 5219 of the Eevised Statutes of the United States is as 
f ollows : 

"Nothing herein shall prevent ail the shares in any association from being 
included in tlie valuation of the Personal property of the owner or holder of 
such shares in assesslng taxes imposed by authority of the state withiu 
which the association is located; but the législature of each state may déter- 
mine and direct the manner and place of taxing ail the shares of national 
banklng associations located within the state, subject only to the two re- 
strictions, that the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of such state, 
and that the shares of any national banklng association owned by nonresi- 
dents of any stàte shall be taxed in the city or town where the bank la 
located and not elsewliere. Nothing herein shall be construed to exempt the 
real property of associations from either state, county or municipal taxes, to 
the same extent accordlng to Its value, as other real property is taxed." 

The state dérives its power to tax national banks from this sec- 
tion. The question is whether the provision for taxation of banks 
under the revenue act of November, 1892, is a violation of this sec- 
tion. The provisions of that act are that ail banks shall be taxed 
upon their real property and personal property, and also taxed upon 
their franchises to be assessed by subtracting the value of the 
tangible property from the value of the capital stock of the Com- 
pany. It is argued that the state has no right to tax the franchises 
conferred by the government of the United States. But it has been 
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decided in the cases of Henderson Bridge Co. v. Kentucky, 166 U. 
S. 150, 17 Sup. et. 532, and Adams Exp. Co. v. Kentucky, 166 U. S. 
171, 17 Sup. et. 527, that the word "franchise," in the revenue act 
of 1892 was not employed in a technical sensé, and that the législa- 
tive intention was plain that the entire property, tangible and in- 
tangible, of ail foreign and domestic corporations, and ail foreign 
and domestic companies, possessing no franchise, should be valued 
as an entirety, that the value of the tangible property should be de- 
■ducted, and that the value of the intangible property thus ascer- 
tained should be taxed under thèse provisions. It will be seen, 
therefore, that the taxation upon ail banks is nothing but a tax 
upon the value of its capital stock. There is no discrimination 
whatever against national banks in favor of state banks, because 
they are ail subject to the same rule of taxation. 

The suprême court of the United States has given section 5219 a 
very libéral construction in sustaining state taxation of national 
banks if not inconsistent with the purpose of congress to prevent a 
discrimination in favor of state banks as against national banks. 
Mr. Justice Miller, in delivering the opinion of the court in the case 
of Davenport Nat. Bank v. Davenport Board of Equalization, 123 U. 
S. 83, 8 Sup. et. 73, said: 

"It has never been held by this court tbat the states should abandon Sys- 
tems of taxation of their own banks, or of money in the hands of their other 
corporations, whlch they may think the most wise and efficient modes of 
taxing their own corporate organizations, in order to make that taxation con- 
form to the System of taxing the national banks upon the shares oï their 
stock in the hands of their owners. Ail that has ever been held to be neces- 
sary is that the System of state taxation of its own citizens, of its own banks, 
and of Its own corporations shall not work a discrimination unfavorable to 
the holders of the shares of the national banks. Nor does the act of con- 
gress require anything more than this. Nelther its language nor its purpose 
can be construed to go any further. Wlthin thèse limits, the manner of as- 
sesslng and collecting ail taxes by the states is uncontroUed by the act of 
congress." 

See, also. Mercantile Bank v. eity of New York, 121 U. S. 138, 7 
Sup. et. 826, and Bank of Rédemption v. Boston, 125 U, S. 60, 8 Sup. 
et. 772; Palmer v. McMahon, 133 U. S. 660, 10 Sup. Ct. 324. 

It is contended, however, that the définition given to the term 
"capital stock," used in the revenue act of 1892, includes more than 
the sum of the values of the shares of the capital stock of a corporation. 
It is true that in the case referred to (Henderson Bridge eo. v. Com., 31 
S. W. 486) the court of appeals of Kentucky held that it was proper 
for the board of valuation and assessment to fix a valuation of the 
capital stock of the Henderson Bridge Company at more than the 
market value of the sum of the shares of the capital stock. In that 
Company the shares of capital stock aggregated $1,000,000, the mar- 
ket value of which was 90 cents on the dollar. It had a mortgage 
upon its property to secure a bonded indebtedness of $2,000,000. In 
reaching the amount of the capital stock of the bridge company, the 
board added the market value of the shares of the capital stock to the 
market value of the mortgage bonds, taking it for granted that that 
would show the real amount of property, tangible and intangibl*. 
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owned by the company. This mode of assessing the capital stock 
was hdd to be proper under the law. In such a case, of course, the 
assessment for taxation would be more than the value of the shares 
of the capital stock, "Hiere could be no such resuit, however, in 
the application of the law to national banks, because they are not 
permitted to issue bonds, and do not hold property under mort- 
gage. It is not averred in the bill, and it does not appear, that the 
assessment of valuation for taxation against thèse complainant 
banks exceeds the market value of their shares of capital stock» 
However the law may operate, therefore, upon that class of corpo- 
rations which hâve bonded indebtedhess, it certainly does not in 
the case of the national banks tax anything more than the équivalent 
in value of the shares of the capital stock. If it does so, there 
ought to be some averment to show this. Supervisors v. Stanley, 
105 U. S. 311. The bill contains no such statement. 

Another objection to the opération of the revenue act upon the 
complainants is that certain of the state banks and national banks 
are now, by reason of the préviens litigation, enabled to escape ail 
taxation except that provided under the Hewitt act, and that this is 
a discrimination against them, in violation of section 5219, above 
quoted. 

In Lionberger v. Eouse, 9 Wall. 468, the fact that a state could not 
coUect a tax past a certain amount in the two banks of issue, which 
it had at that time, was held no bar to the collection of the tax on 
the shares of the national banks for a greater amount. In this case 
Mr. Justice Davis, who delivered the opinion of the court, concluded 
as follows: 

"Without pursuing the subject further, It Is ecough to say, in our opinion, 
congress meant no more by the second Hmitation in the provlso to the forty- 
flrst section of the national banliing act than to requlre of each state, as a 
condition to the exercise of the power to tax the shares In national banks, 
that it should, as far as it had the capacity, tax lu lilte manner the shares of 
banks of issue of its own création." 

In the former litigation certain banks hâve been declared to be 
free from taxation by reason of a contract of exemption. By subsé- 
quent décisions in the same court, if that be a material question in 
tiiat court, the former ruling was declared erroneous. But, by the 
doctrine of res judicata, the particular banks engaged in the prier 
litigation are able to rely upon it as a bar to the enforcement of 
the law of 1892. That law, by its terms, applied to ail banks equally. 
In so far as the state bas had the power to do so, therefore, it has 
made the taxation of ail banks equal. We do not think that the ex- 
ceptions to the opération of the law, produced by the accident of 
litigation, can make the discrimination arising between the partie» 
to the litigation and those who were not parties, — a discrimination 
within the inhibition of section 5219 of the national banking act. 
The motions for preliminary injunction will be denied, the demur- 
rers to the bills will be sustained, and the bills dismissed. 
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NORTHEEN BANK OF KENTUCKY v. STONE et aL 

(Circuit Court, D. Kentucky. June 4, 1898.) 

No. 6,585. 

1. Kes .Iudicata — Parties Concludbd. 

In a suit by a banls to enjoin a county from collecting a tax, an ad- 
judication that ttie banli liad an irrévocable contract with tlie state for 
exemption from sueli taxes by reason of accepting tlie provisions of a cer- 
tain prior act is not conclusive, in a subséquent suit Involving tlie right 
of other countles and certain municipal corporations to collect taxes from 
the bank under the same statute. 

a. BAME — CONCLDSIVBNESS AS TO PaRTT NOT OF RECORD — PRESENCE OF At- 
TORNBT. 

The fact that, in a suit to restrain a county from enforcing collection 
of a tax under a state law, the attorney gênerai of the state appears in 
the court of appeals in behalf of the commonwealth, which Is not a party 
to the record, does not make the adjudication res judicata as against the 
state, and as against other counties and municipalities thereof. 
8. Corporations— Rbpeal of Charter— Irrévocable Contracts. 

Act Ky. 1856, declaring that ail charters and grants of or to corporations, 
or amendments thereof, and ail other statutes, "shall be subject to amend- 
ment or repeal at the will of the législature, unless a contrary intent be 
thereln plalnly expressed," applies not only to subséquent grants of 
original charters, but to extensions of pre-existing charters. 

4. Same— Extension of Bank Charter. 

The Kentucky statute of 1884 extending the charter of the Northern Bank 
of Kentucky wlthout new conditions, except that the extension shall be 
formaJly accepted by the bank, shows no Intention that the extended char- 
ter shall not be subject to repeal or amendment in accordance with the 
provisions of the act of 1856. 

B. Taxation of Banks— Contract Exemptions. 

The Kentucky statute of 1886 known as the "Hewitt Act" lays a tax 
of 75 cents per share on banks and certain other corporations, and, in sec- 
tion 4 of article 2, déclares that ail banks and corporations accepting the 
act shall be exempt from ail other taxation so long as sald tax shall be 
pald. Section 6 provides that the act shall be subject to the act of 1856, 
making repealable and amendable ail charters or amendments, and other 
statutes thereafter passed. Bdd^ that the aceeptance of the act by a bank 
merely created a contract exemption from other taxation which the légis- 
lature could revoke at pleasure. 

Bill by the président, directors, and company of the Northern 
Bank of Kentucky against Samuel H. Stone and others. 

The blU in this case averred that the complainant bank was a corporation 
orlglnaUy organized by an act of the gênerai assembly of Kentucky approved 
February 20, 1835, to do a gênerai banking business. Its corporate lite 
was made to termlnate May 1, 1865. The act of February 15, 1858, eontinued 
the charter privilèges of the complainant in fuU force for 20 years from May 
1, 1865, upon Its aceeptance of certain conditions, to which the complainant 
duly consented. An act approved February 6, 1882, provided that the charter 
rlghtB and privilèges of the complainant should continue and extend in full 
force for 20 years from and after May 1, 1885; reserved to the gênerai assem- 
bly the rlgbt to alter, change, amend, or repeal the act, and the charter and 
amendmenta thereto; and required that, before the act should go Into effect, 
It should be approved and accepted by a majority In interest of the stock- 
holders. The act was never accepted or approved by the stockholders. 
Thereafter another act was passed, approved March 6, 1884, provlding that 
tlie chartered rigbts and privilèges of the complainant should be extended 
lu full force for 20 years from and after the Ist of May, 1885, and that the 
act should go Into efiCect when It should be approved by the stockholders of 
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the bank and notice of the approval given to the governor of the common- 
wealth. It dld not contaln the cla.use reservlng to the législature the power 
of repeal. It was duly aceepted. The fifteenth section ôf the original charter 
of the complainant requlred the cashier to pay to the treasurer of the com- 
monwealth 25 cents on eaeh $100 of stock held and paid for In sald bank 
whlch should be în full of ail tax or bonus: provided, that the législature might 
increase or dlminish the same, but at no time should the tax exceed 50 cents 
on each $100 of stock paid for In said bank. By an aet of 1836 the législa- 
ture increased the tax to 50 cents; and thls the complainant paid each year 
down to July 1, 1886, vvhen the Hewitt law was passed. The court of ap- 
peals of Kentucky, as early as 1838, héld that the language in the complain- 
ant's charter constituted a contract with the state, which was inviolable, 
and a limitation on the législative power to tax the stock of the bank or Its 
property. Johnson v. Com., 7 Dana, 330. By a subséquent décision It was 
determined by the same court that the limitation included taxation by any 
of the municipal subdivisions of the state, and therefore prevented such mu- 
nicipal subdivisions from taxing the real estate of the bank, although sltu- 
ated withln their boundaries. Farmers' Bank of Kentucky v. Com., 6 Bush, 
127. The complainant duly aceepted withln the required time, the beneiit 
of the Hçwitt act, by filing a consent In writing, under the seàl of the bank, 
with the governor of the commonwealth, and paid the tax under the Hewitt 
act from that time down to July 1, 1893. Thereafter the audltor of 
state refused to receive the tax under the Hewitt law, although tendered by 
the complainant. Upon the announcement of the décision of the court of 
appeals in 1895 (31 S. W. 1013), payment was aceepted from the bank for the 
amount due under the Hewitt law from 1803 to 1896. The principal office 
of the complainant is in the clty of Lexington, in the county of Fayette. It 
has one branch in the city of Paris, In the county of Bourbon, and another 
In the city of Covlngton. The blU avers that the revenue act of 1892 violâtes 
the contract between it and the state in the charter and the amendments to 
the charter and the contract between It and the state under the Hewitt law. 
The bill f urther avers that under the revenue act of 1892 the board of valu- 
atlon and assessment certlfled to the authoritles of the county of Bourbon the 
proportion of the franchises found to be taxable by the county of Bourbon 
In the year 1893; that thereupon the county of Bourbon caused to be placed 
in the hands of James McClure, sherlfT of said county, and the coilector of 
Its revenue, the tax bill made out âccordingly; that on July 13, 1894, the 
complainant flled in the circuit court of Bourbon county (that being a court 
of gênerai Jurlsdlction) its pétition against the sald county and sheriff, set- 
tlng forth in said pétition, in apt terms, the contract between it and the state 
in regard to taxation under the original charter and under the Hewitt law, 
elaiming that no taxes could be collected from the complainant except in pur- 
suance thereof during its charter life, and that the act of November 11, 1892, 
was unconstltutlonal and vold, as impairlng the obligation of thèse contracts, 
and praylng the court to establish thèse contracts, and to enjoln the said 
Bourbon county and McClure, the sheriff, from attemptlng to coUect any 
taxes contrary thereto; that, Issue having been joined upon the complaln- 
ant's said suit, a Judgment was rendered In the Bourbon circuit court to the 
efifect that the act of November 11, 1892, did not vlolate any contract between 
the complainant and the state, and judgment was entered âccordingly; that 
thereupon the complainant appealed frohi sald judgment to the court of 
appeals of Kentucky; that in that cotlrt Its appeal, having come on to be 
heard, was argued by coupsel, among others, by thé attbrney gênerai for the 
commonwealth of Kentucky on behalf of the commcynwealth, who insisted 
upon the afflrmance of the Judgment; but the court àdjudged that the judg- 
ment of the lower court was erroneous, and remanded the case to the Bourbon 
circuit court for a judgment In conformlty to Its opinion, in which opinion it 
was held that the Northern Bank of Kentucky had an Irrévocable contract 
under the Hewitt act and Its charter, whlch prevented the authoritles of the 
state or any of Its municipal subdivisions from Imposing any other tax than 
that prescrlbed In the Hevritt act. The bill coiicludes as foUows: "The 
premlses consldered, the complainant says it has been fully and flnally adju- 
^Icated In proceedlngs between It and thé sald Bourbo'iï ieounty (whlch rep- 
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resented the commonwealth, and In law ail otlier municipalities dei'iving 
power from the commonwealth) that complainant's contract Is valid and en- 
forceable, and that the complainant cannot be subjected to any greater rate 
of taxation than that agreed upon by it under the Hewitt law; if the com- 
monwealth of Kentucky shaU be adjudged to hâve retired from said con- 
tract, then to no greater rate of taxation than Is provlded for under the 
complainant's charter and amendments." 

J. D. Hunt and Humphrey & Davie, for complainant. 
W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of 
valuation and assessment of the state of Kentucky. 
John K. Allen, for Fayette county. 
W. P. Kimball, for city of Lexington. 
W. McD. Shaw, for city of Covington. 

Before HAELAN, Circuit Justice, and TAPT and LUKTON, Cir- 
cuit Judges. 

TAPT, Circuit Judge (after stating the facts as above). Under 
the décision already rendered in the case of the Bank of Kentucky 
against Stone and others, there can be no doubt that, on the case 
made both in the bill and on the proof, the défendants the board of 
valuation and assessment and Bourbon county are estopped by the 
former adjudication from asserting that the complainant bank is 
liable for any taxes to Bourbon county under the revenue act of 
1892, because, as between the complainant and that county, it was 
adjudicated that the complainant had an irrévocable contract with 
the commonwealth by which ail taxation against it should be lim- 
ited to the tax provided in the Hewitt act, and that the tax upon 
the franchise under the revenue act was a violation of such contract. 

It is also contended on behalf of the complainant .that the other 
défendants, Fayette county, the city of Lexington, the city of Cov- 
ington, and the city of Paris, are equally bound bv the adjudication 
against the county of Bourbon. We do not think that this con- 
tention can be sustained. The theory seems to be that, as the 
county of Bourbon is a municipal corporation under the state gov- 
ernment, the state is bound by the adjudication against it, and 
therefore every other subdivision is bound. It seems to us that this 
would be extending the doctrine of res judicata further than any 
authority will justify. The argument is based upon the décision 
of the court of appeals of Kentucky in Franklin County Court v. 
Deposit Bank of Frankfort, 87 Ky. 382, 9 S. W. 212. In that case 
the Deposit Bank of Frankfort was seeking to enjoin the county 
court of Franklin county from levying a tax upon its property in 
addition to the tax of 50 cents a share upon its stock which its 
«harter provided shonld be in full of ail tax or bonus. It was held 
that this was a contract which prevented any addîtîonal tax in any 
form upon its property by the state. The court then continued : 

"But It la contended that Its terms do not bar the county and city from lev- 
ying and collectlng taxes for county and city purposes. In this position 
eounsel clearly overlook the fact that the county and city are intégrant part» 
•f the state, and that they cannot levy and coUect taxes wlthout the author- 
tty of the state conf erring that right upon them. So, the absurdity is present- 
ed that the state contracta with the appellee, in considération of its paying 
flfty cents on each ose hnnâred dollars of its capital stock, to release It of ail 
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tax or bonus (this Is the meaning of the language), and at the same time 
authorizea its local subdivisions to levy and collect other taxes off of the ap- 
pellee; tliat Is to say, that the state, by its contract with the appellee, de- 
prives itself of the right to levy and collect other taxes ofl of the appellee, 
but may, notwithstanding, authorize ail of its subdivisions, If the appellee's 
property were distributed in ail of them, to levy and collect other or addl- 
tional taxes off of It. It seems that it would occur to one at flrst blush that 
such a procédure would be a palpable violation of the contract. Under such 
a contract between individuals, a doubt could not exist. The state, when 
she makes a contract based upon a valuable considération, stands upon pre- 
cisely the same footing." 

This décision adjudged two things: First, that the state had 
power by contract to impose a limitation upon the taxing power, 
whether exercised by itself or by municipalities in which it might 
vest the same power; and, second, that the language of the restric- 
tion in this case must be construed as intended to limit the whole 
power, whether exercised by state or with the state's permission 
by municipalities. The argument of counsel assumes that as the 
county dérives its power to tax from the state, which is ail that 
was decided in the case cited, it is, in levying taxes, the mère agent 
of the state, and therefore a judgment against the county on a tax 
question is a judgment against the agent in respect of the business 
of the principal, and is binding upon the latter as a privy. Indeed, 
the argument goes further. It assumes that a county is a part of 
the state goyernment, and therefore a judgment against the county 
is a judgment in fact against the state. This is applying the doc- 
trines of agency and privity under circumstances to which they hâve 
but little application. The source of ail political power including 
the power to tax is in the people of the state. By a constitution 
they create a state government and a législature, and confer upon 
the législature power to organize local municipal governments, and 
to give such governments the power to levy taxes in order to dis- 
charge their other appointed functions. The municipal govern- 
ments are entities distinct from the state government, incurring 
liabilities of their own in no way binding upon the state, and ac- 
quiring rights and property in which the state bas no property in- 
terest. Except where the law makes the municipal government an 
agent for the state in collecting the state's taxes or in discharging 
some other state function, there is no relation between the one and 
the other of principal and agent, as that relation is usually under- 
stood in the law. The state may, through its législative branch, 
confer upon, and withdraw from, the counties and cities, power of 
taxation. But, when the power thus conferred is for the benefit 
of the local community in which it is to be exercised, its exercise 
is not by an agent for a principal; it is by a quasi independent gov- 
ernment, for the benefit of the people within its limits. The légis- 
lature, if not restrained by the constitution, may, by contract with 
individuals, limit its power either to levy taxes itself or to grant 
the right of taxation to municipalities; and the individual may 
avail himself of such restriction byresisting taxation in violation 
thereof either by the state or municipality. But in a controversy 
between the individual and the municipality as to the restriction, 
its existence or extent, the latter is contending for the benefit of 



NORTHEEN BANK OF KKNTUi.:KY V. STONE. 417 

itself and its people, not for the state and its people. The taxes it 
proposes to collect are to be spent, not for the state at large, but 
for the convenience and beneflt of the people within its limits. In 
seeking by suit to establish its right to tax, therefore, the city or 
countj is not acting as agent for the state, but for itself. Hen-ce 
the judgment is not binding upon the state as principal. 

The only other possible relation of privity of the state to the liti- 
gation must grow out of the fact that it involves the validity of a 
power granted by the state to the city or county; but this does not 
make the state privy to the judgment. In granting the power, the 
state did not enter into an enforceable covenant of warranty with 
the counties and cities that the power as against every individual 
was valid. Certainly, it cannot be claimed that the state could be 
vouched in by the county or city as a warranter of the validity of 
the power, or, by notice of the pendency of the suit, could be bound 
conclusively by the subséquent judgment. If the contention of 
counsel for the complainant is sound, it must follow that the state 
and ail its municipalities, great and small, would, by a judgment in 
favor of an individual or corporation against a village in a remote 
county adjudging a limitation upon the taxing power of the state, 
be estopped to deny the limitation in any future litigation with 
the sanie individual or corporation, although no appeal may hâve 
been taken to a higher court, and although neither the state nor 
the other municipalities may hâve had any notice whatever of the 
litigation, or any right or opportunity to be heard upon the question 
deçided. We do not décide, because it is not necessary to do so, 
whether a county or city would be privy to a judgment against the 
etate adjudging a limitation upon the taxing power; but it suifices 
to say that the question is in some important respects différent 
from the one we hâve been discussing. 

The case of People v. Holladay, 93 Cal. 241, 29 Pac. 54, does not, 
it seems to us, support the contention of the complainant. In 
that case the question was of the title to certain property claimed 
to hâve been dedicated as a park. The lot was situated in the 
city of San Francisco, and the city and county of San Francisco 
brought a suit in ejectment to recover possession of the tract from 
the défendant, who had obstructed the use of the same by the pub- 
lic, and excluded them therefrom. In this action the city and 
county were defeated, and a judgment rendered finding that the 
défendant was the owner of the undivided **/2o of land, and his 
title thereto was quieted as against the city and county. Subse- 
quently, the attorney gênerai, on behalf of the people of the state, 
on relation of one Bryant, brought another suit raising the same 
question, and seeking to oust the défendant from the possession 
of the same tract. It was held that the city and county of San 
Francisco had the authority to maintain an action for the purpose 
of preserving the rights of the gênerai public to the use of squares, 
or land claimed as such, within its limits, and in such action it was 
authorized to put in issue the alleged rights of the people to such 
easement; and the state was bound by the resuit of such litigation, 
If the same was not collusive. It is unnecessary for us to ex 
88 F.— 27 



418 88 FEDERAL REPORTER. 

prëss an opinion upon tbe correctness of this décision, because it 
can be easilj distinguished from the case at bar. The citj aud 
county of San Francisco in the former litigation represented the 
same public which was represented by the state in the case before 
tbe court. The controversy was over the public Use in the city 
of land claimed as a public square. It was obvious that the city, 
county, and state were representing the same interest and the same 
right with respect to exactly the same subject-matter. In the prés- 
ent case the subject-matter of the former litigation was the taxes 
due from the complainant bank to Bourbon county, — taxes which 
were to be expended by Bourbon county for county purposes and 
for the benelit of the people living in Bourbon county. The sub- 
ject-matter of the présent action which it is sought to conclude by 
the former action is the taxes due from the complainant bank to 
the city of Paris, to be expended for the beneflt of the people of 
that city; to the county of Fayette, to be expended for the beneflt 
of the people of Fayette; to the city of Lexington, to be expended 
for the beneflt of the people of Lexington; and to the city of Cov- 
ington, to be expended for the beneflt of the people of the city of 
CoTington. The rights of thèse varions municipal corporations to 
the taxes claimed grow out of the same revenue act of November, 
1892, but the parties and the persons in interest are différent. 

We hâve not deemed it necessary to consider another serions ob- 
jection which might be urged to the use of a decree against Bour- 
bon county to bar the state and other counties, and that is that, in 
the absence of power to enjoin the state in a suit, it would be diffi- 
cult to justify the plea against the state of res judicata based on a 
decree of injunction against a municipality or state agency which 
does not enjoy the same immunity. To give the decree such an eflfect 
would seem to violate the state's exemption from suit. It suffices, 
however, to place our décision on the ground flrst above stated. 

The fact that the attorney gênerai appeared on behalf of the com- 
monwealth in this litigation when it reached the court of appeals is 
not a circumstance which could be held tô bind the commonwealth 
and ail of ita agencies by the litigation. There were a great many 
tax cases pending before the court at the same time. In some of 
thèse cases the commonwealth was a party, and the attorney gênerai 
was therefore présent to argue the question on its behalf in those 
cases. Even if this had not been the case, the case of Carr v. U. S., 
98 U. S. 433, shows that the appearance of the attorney gênerai on be- 
half of the counties could not bind the state. In the case referred 
to, the point in controversy was over the title to land of the United 
States to certain lots in possession of its offlcers in San Francisco. 
The United States flled a bill to quiet title to the property. The 
défendant set up, by Way of estoppel, certain judgments in eject: 
ment rendered by the state court at the suit of his grantor against 
certain offlcers of the government, who, as its agents, had possession 
of the lots. In those actions the United States district attorney and 
additional counsel employed by the secretary of the treasury ap- 
peared for the défendants, and the question of title had been the 
same. It waa held that tbe former judgmënt was not an estoppel 
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against the United Statea. Mr. Justice Bradley, in delivering the 
opinion of the court, said: 

"It may be contended that the United States consented to hâve Its title 
determined in thèse cases, and that such consent was maulfested by the 
employment of the district attorney and additional counsel to aid in the 
défense. But we do net think that any such infereuce can be legally deduced 
frona the action of the secretary of the treasury. He may bave deemed it 
prudent to assist the officers who were sued, without intending to waive any 
of the rights of the government; and, in fact, he had no authority to waive 
thèse rights." 

Tlie attorney gênerai of the state in thèse cases, in appearing in 
the court of appeals of Kentucky for the eounty of Bourbon, did not 
intend to waive any rights of tïie state, and, s'o far as appeared, he 
had no authority to do so. Our conclusion, therefore, is, that the 
complainant bank cannot, in its controversy with the city of Lexing- 
ton, Fayette eounty, the city of Paris, and the city of Covington, 
and with the board of valuation and assessment so far as concerns 
the apportionment and certification of the assessment by the board 
to those municipalities, rely upon or dérive any benefit from the de- 
crée in the complainant's favor against Bourbon coanty. 

We are thus brought to the question whether, as between the de- 
fendants just named and the Northern Bank of kentucky, the latter 
has, by virtue of its acceptance of the Hewitt act, an irrévocable 
contract with the state of Kentucky, by which the taxes to be im- 
posed during its corporate existence upon it shall be limited to those 
provided in the Hewitt act. A second and alternative question is 
presented by the bill of the bank and by the argument of its coun- 
sel. It is contended that, even if the state had the right at any 
time to withdraw from the contract with the complainant bank en- 
tered into by the latter's acceptance of the Hewitt act, there must 
be restored to the complainant the tax limitation under its charter 
which it was enjoying when it accepted the terms of the Hewitt act. 

The original charter of the bank, granted in 1835, provided that it 
should pay into the treasury 25 cents a share of stock, which should 
"be in full of ail tax or bonus: provided, that the législature may 
increase or diminish the same, but at no time shall the tax exceed 
flfty cents on each" share of stock. In 1836 the législature in- 
creased the tax to 50 cents a share. In 1838 this was held by the 
court of appeals of Kentucky to be an irrévocable contract between 
the bank and the state, preventing the state from taxing the prop- 
erty of the bank or its stock either against the bank or against its 
holders. Johnson v. Com., 7 Dana, 339. In 1869 it was held by 
the same court that the same contract in another charter prevented 
taxation of the bank by counties and cities. Farmers' Bank of 
Kentucky v. Com., 6 Bush. 127. Thèse décisions never hâve been 
overruled. Manifestly, if the limitation was continued in exten- 
sions of the charter, it was broad enough to prevent taxation by the 
counties and cities, défendants in this case, under the revenue act 
of 1892. The original charter of the bank expired May 1, 1865. By 
an act approved February 15, 1858, the chartered privilèges and 
rights of the président, directors, and company of the Northern Bank 



420 88 FEDERAL REPORTER. 

of Kentucky were contînued in force for 20 years from tlie Ist day 
of May, 1865. The extension was granted subject to certain restric- 
tions on the powers of tlie bank not contained in the original char- 
ter, and imposed on it the obligation to establish certain branches. 
In 1882 the législature passed an act to extend the charter of the 
bank for 20 years from May 1, 1885. That act contained this clause: 

"Sec. 3. The gênerai assembly of the commonwealth of Kentucky hereby 
reserres to Itself the rlght to alter, change, amend or repeal this act, and the 
jharter and amendments thereto extending this act at Its pleasure." 

This act was not accepted by the bank in accordance with its 
terms. Two years later another act was passed, which read as 
follows: 

"Section 1. That the chartered rlghts and privilèges of the président, direct- 
ors and Company of the Northern Bank of Kentucky shall continue and be 
extended In full force for twenty years from and after the flrst day of May, 
one thousand and eight hundred and eighty-five. 

"Sec. 2. That sald bank, under the contlnuance and extension hereby 
granted, shall be subject to ail the restrictions, limitations, penalties, condi- 
tions and duties, and be entitled to ail the rlghts granted to and Imposed upon 
it by the act of its incorporation, and the acts amendatory of or relating 
thereto. 

"Sec. 3. Said bank may be known by, and sue and be sued, contract and be 
eontracted with, by and under the name of the Northern Bank of Kentucky, 
as fully as by and under its présent name. 

"Sec. 4. This act shall go into eiïect when it shall be approyed by the stock- 
holders of said bank at their regular annual meeting, or at a called meeting 
ordered for that purpose by the président and directors of said board, at 
which called meeting a majority in interest of said stockholders shall be 
présent. Notice of said approval shall be given by the président of the bank 
to the governor of this commonwealth." 

The question is whether this act is to be construed and read with 
the act of 1856 as a part of it. The act of 1856 read as follows: 

"Section 1. That ail charters and granta of or to corporations, or amend- 
ments thereof, and ail other statutes, shall be subject to amendment or repeal 
at the will of the législature, unless a contrary intent be therein plainly ex- 
pressed: provided, that whilst privilèges and franchises so granted may be 
changed or repealed, no amendment or repeal shall Impair other rlghts pre- 
vlously vested. 

"Sec. 2. That when any corporation shall expire or be dlssolved, or its cor- 
porate rights and privilèges shaU cease by reason of a repeal of its charter, 
or otherwise, and no différent provision is made by law, ail its Works and 
property, and ail debts payable to it, shall be subject to the payment of debts 
owing by it, and then to distribution among the members according to their 
respective Interests; and such corporation may sue and be sued as before, for 
the purpose of settlement and distribution as aforesald. 

"Sec. 3. That the provisions of this act shall only apply to charters and acts 
of Incorporations to be granted hereafter; and that this act shall take efCect 
from Its passage." 

The court of appeals of Kentucky, in the case of the Franklin 
Oounty Court t. Deposit Bank of Prankfort (June, 1888) 87 Ky. 
382, 9 S. W. 212, held that the act of 1856 did not apply to subsé- 
quent acts extending charters granted before its passage, and that 
the exemption from further taxation was as inviolable under the 
extended charter as it was during the life of the original charter. 
But in the case of Deposit Bank of Owensboro v. Daviess Co. (Ky. ; 
Maroh, 1897) 39 S. W. 1030, a majority of the court of appeals ex- 
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pressly overruled the décision in Franklin County Court v. Deposit 
Bank of Frankfort, and lield that the act of 1856 must be read into 
ail charter extensions granted after its passage, whether the orig- 
inal charter was granted before the act of 1856 or net. It is said 
that the last ruling was obiter dictum, and iinnecessary in deciding 
the case before the court. But this is by no ineans clear. In the 
latter case the question involved the construction of the Hewitt 
act. In ail discussions of that act it had been supposed to be a 
material preliminary step to détermine whether there were any 
banks which would surrender an irrévocable tax exemption privi- 
lège in accepting the terms of the Hewitt act. We think we must 
therefore treat the two décisions above cited as conflicting; and, in 
any event, it is for us now to exercise an independent judgment in 
the matter. In the earlier décision the court of appeals held that 
the extension related back to the date of the original charter, and 
that, therefore, the act of 1836 did not apply, because, by its third 
section, its application was limited "to charters and acts of incorpo- 
rations to be granted" thereafter. It was further held that, even 
if the act of 1856 would apply to extensions of old charters, it did 
not do so hère, because the various provisions of the extension act 
of 1872 manifested an intention of the législature, so clear as to be 
"plainly expressed," that the act of 1856 should not apply. We eau 
not concur in the view that the act of 1856 did not apply to subse 
quent extensions of old charters. The purpose of such a réserva- 
tion act is too clear to be misunderstood. It was to prevent the 
granting of corporate powers, franchises, or privilèges in such a 
way as to be beyond the control and régulation of the législature, 
unless the législature "plainly expressed" its purpose to reserve the 
power to alter, amend, or repeal. The reason for the act was the 
inconvenience experienced from the irrévocable charters thereto- 
fore granted. Is it to be supposed that the législature, in the act 
of 1836, intended to allow those charters, which had led to the 
enactment of the law, to be extended without being affected by its 
restrictive provisions? The first section of the act api)lies "to ail 
charters and grants of or to corporations or amendments thereof, 
and ail other statutes." The third section limits the application of 
the act "to charters and acts of incorporations to be granted hère 
after." We think that this extension was a grant to a corporation 
or an act of incorporation granted after the act of 1856. It seem» 
to us a strained and narrow construction to carry back its date by 
relation to the time of the original charter. In some sensés it is 
trùe that the extension merely carries on the same old corporation, 
giving it additional life; but, within the purpose of the act of 
1856 to prevent the granting of irrévocable exemptions, the giving 
of additional life to such an immunity was a new grant, — a new 
charter. It is our duty to give effect to this act so as to avoid the 
evil aimed at by the législature, and no reflned reasoning as to the 
question whether an extension is the lengthening of an old life, 
or the granting of a new one, ought to blind us to the palpable in- 
tention of the législature to prevent, except by express words, the 
future granting of irrévocable powers, privilèges, or exceptions. 



422 88 FEDERAL REPORTER. 

It Is well settled by the suprême court of the United States that tax 
exemptions are not faTored, and are to be given the strictest con- 
struction (Trust Co. V. Debolt, 16 How. 435); and it may well follow, 
as a corollary to thèse principles, that laws passed by the législa- 
ture to prevent irrévocable tax exemptions are to be liberally con- 
strued. 

The next question is whether there is anything in the act of ex- 
tension to justify us in holding that there is an intention "plainly 
expressed" in it to make the rights and privilèges therein extended 
irrévocable. The act of extension under considération in the case 
of Franklin County Court v. Deposit Bank of Frankf ort, supra, waa 
the flrst act of extension, which v?as quite elaborate, and contained 
many new conditions; but the one we hâve to consider is a simple 
extension without new conditions, except that it shall be formally 
accepted by the bank. We are unable to perceive any plain ex- 
pression of the intention of the législature to make the rights and 
privilèges granted irrévocable. They are granted for 20 years, 
and, without the rule of construction enjoined in the act of 1856, 
this would be held to imply an intention that they should not be 
subject to amendment or repeal during that period. But the act 
of 1856 was passed for the précise purpose of avoiding the usual 
implication, and of requiring afiirmative language to sustain the 
claim that rights and privilèges granted for any length of time 
could not be revoked before its expiration. GriflSn v. Insurance Co., 
3 Bush, 592; Cumberland & 0. R. Co. v. Barren County Court, 10 
Bush, 609. We find no such affirmative language in this act. We 
cannot attach the signiflcance that counsel do to the passage of two 
acts extending the charter of the Northern Bank, the one containing 
an express réservation, and the other enacted two years later omit- 
ting it. Each act must be construed as it stands, and, in the ab- 
sence of something afQrmative in the latter act itself to exclude 
the act of 1856, it is to be treated as part thereof. This conclusion 
makes it unnecessary for us to consider the soundness of the prop- 
osition that, upon repeal of the Hewitt act, those who had surren- 
dered exemptions were entitled to a restoration of them. 

We come, then, to the question: Did the Hewitt act confer on the 
banks accepting it a contractual immunity from taxation incapable 
of repeal during their corporate existence? The flrst section of the 
second article of the Hewitt act provided that shares of stock in state 
and national banks, and other institutions of loan and discount, and 
in ail corporations required by law to be taxed on their capital 
stock, should be taxed 75 cents a share, and upon ail surplus over 
and above 10 per cent on their capital stock the same rate of taxa- 
tion as was assessed upon real estate, which, it was declared, should 
be in full of ail tax, state, county, and municipal. The fourth ajid 
remaining sections of the article we give below : 

, "Sec. 4. That each ol sald banks, Institutions and corporations, by Ita 
proper corporate authorlty, wlth the consent of a majorlty in Interest of a 
quorum of its stockholders, at a regular or called meeting thereof, may give 
Its consent to the levylng of sald tax, and agrée to pay the ^ame as hereia 
provided, and to waive and reiease ail right under the acts lôf congress or 
under the charters of the state banks to a différent mode or smaller rate of 
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taxation, whlch consent or agreement to and wJth the state of Kentuclty 
shall be evidenced by writlng under the seal of such bank and delivered to 
the governor of thls commonwealth; and upon such agreement and consent 
being delivered, and in considération thereof, such banlj and its shares of 
stock shall be exempt from ail other taxation whatsoever, so long as said 
tax shall be paid during the corporate existence of such bank. 

"Sec. 5. The said banks may take the proceeding authorized by section 4 of 
this act at any time until the meeting of the next gênerai asserably: provided, 
they pay the tax provided in section 1 from the passage of this act. 

"Sec. 6. This act shall be subjeet to the provisions of section 8, chapter 68, 
of the General Sta tûtes. 

"Sec. 7. If any bank, state or national, shall refuse or fall to pay the tax 
Imposed by this act, or shall fail or refuse to make the consent and agree- 
ment as prescribed In section 4, the shares of stock of such bank, institution 
or corporation, and its surplus, undivided accumulations and undivided 
profits, shali be assessed as dlrected by section 2 of this act. and the same 
taxes— state, county and municipal— shall be imposed, Icvicd and collected 
upon the assessed shares, surplus, undivided profits and undividod accumu- 
lations as is imposed on the assessed taxable property in the hands of indi- 
viduals: provided, that nothing herein contained shall be construed as ex- 
empting from taxation for county or municipal purposes any real estate or 
building owned or used by said banks or corporations for conducting their 
business, but the same may be taxed for county and municipal purposes as 
Other real estate Is taxed." 

Section 8, chapter 68, of the General Statutes, referred to in sec- 
tion 6, was the above act of 1856. 

But for the respect we feel for the judgment of the majority of 
the court of appeals, deciding the ]?ank Tax Cases, 97 Ky. 591, 31 
S. W. 1013, and the very ahle opinion of Chief Justice Pryor in 
support of that judgment, we should hâve thought that there could 
be no doubt of the necessary construction of the article of the Hewitt 
act above quoted. The act of 1856 is incorporated in the article of 
the Hewitt act above quoted, not nierely by a rule of construction en- 
joined by a preceding législature, and presumably accepted by the 
législature passing the Hewitt act, but the latter législature has 
expressly and affirmatively adopted it as part of the article. 
. It is said, however, that the sixth section was not intended to 
apply at ail to the contract of limited tax exemption contained in the 
fourth section, but that its purpose is to be found in, and limited to, 
the désire of the législature to secure to itself the right to repeal 
the act before the acceptance of its terms by the banlis. The sug- 
gestion seems to us utterly inadéquate to explain the insertion of the 
section in the act. AU the banks were required to accept the act be- 
fore the next meeting of the législature, so that the right to repeal 
must, in this view, hâve been limited to the short time remaining of 
the pending session of the législature, and the interval when the lég- 
islature was not in session. With submission, a construction limiting 
the réservation clause to so Inconsequential a purpose is unreasona- 
ble, Since the décision by the suprême court in Btink v. Knoop, 
16 How. 369, in 1853, that a state might restrict its taxing power 
over a corporation by charter provisions in the nature of a contract 
which was irrévocable, the main object of the clause reserving power 
in the législature to alter or repeal charters and acts of incorpora- 
tion has been to render tax exemption revocable; and it is to miss 
whoUy the signiflcance of such a clause to hold that it has no applica- 
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tion to a tax limitation, when it is expressly made part of the act de- 
daring such limitation. It would be extremely diflacult for a court, 
bound to follow the décisions of the suprême court of the United 
States, to hold that a clause of an act expressly reserving in the lég- 
islature the right to amend or repeal it does not apply to tax exemp- 
tions conferred by the same act. In Tomlinson v. Jessup, 15 Wall. 
454, an act of South Carolina provided that every charter or incorpo- 
ration granted or renewed should at ail times be subject to amend- 
ment, altération, or repeal, unless the granting or renewing act 
should in express terms provide otherwise. The question was 
whether this applied to a tax exemption of the property of a Com- 
pany which was in terms to last during the continuance of tlie ex- 
isting charter. The suprême court held that it did. Mr. Justice 
Field said, in delivering the opinion of the court: 

"There Is no subject over which It is of greater moment for the state to 
préserve its power than that of taxation. It has, nevertheless, been held by 
this court, not, however, witliout occaslonal earnest dissent from a minority, 
that the power of taxation over particular parcels of property, or over prop- 
erty of particular persons or corporations, may be surrendered by one lég- 
islative body, so as to bind Its successors and the state. * • * In thcse 
cases, and in others of a similar character, the exemption is upheld as being 
made upon considérations moving to the state which give to the transaction 
the character of a contract. It Is thus that it is brought within the pro- 
tection of the fédéral constitution. In the case of a corporation, the ex- 
emption. If orlginally made in the act of Incorporation, is supported upon 
the considération of the duties and liabilities which the corporators assume 
by accepting the charter. When made, as In the présent case, by an amend- 
ment of the charter, It Is supported upon the considération of the greater 
efflciency wlth which the corporation will thus be enabled to discharge the 
duties originally assumed by the corporators to the public, or of the greater 
facllity wlth which it will support its liabilities and carry out the purposes 
of its création. Immunity from taxation, constituting in thèse cases a part 
of the contract wlth the government, Is, by the réservation of power such 
as Is contained In the law of 1841, subject to be revolied equally wlth 
any othcT provision of the charter whenever the législature may deem it 
expédient for the public interests that the revocation shall be made. The 
réservation affects the entire relation between the state and the corporation, 
and places under législative control ail rights, privilèges, and immuuitiès 
derived by Ita charter directly from the state. Rights acquired by third 
parties, and which hâve become vested under the charter, in the legitimate 
exercise of its powers, stand upon a différent footing; but of such rights it is 
unnecessary to speak hère. The state only asserts in the présent case the 
power under the réservation to modify its own contract with the corporators. 
It does not contend for a power to révolte the contracta of the corparation 
wlth other parties, or to impair any vested rights thereby acquired." 

The "réservation" clause has been applied to tax exemption privi- 
lèges in accordance with the doctrine above declared in Atlantic & 
G. R. Co, V. Georgia, 98 U. S. 359, and Hoge v, Railroad Co., 99 U. 
S. 348. 

The court of appeals of Kentucky in the Bank Tax Cases relied 
much on the case of New Jersey v. Yard, 95 U. S. 104. In that case 
the question was whether a tax exemption was subject to repeal 
under a gênerai réservation act. The railroad company which was 
claiming the exemption had been organized in 1835, before the 
passage of the réservation act. A supplément was passed expressly 
reserving the power of repeal. A second supplément without any 
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réservation was passed. This second supplément related to a tax 
controversy, and provided for a settlement of it by written accept- 
ance by the railroad company. It was held that the gênerai réser- 
vation act did not apply to a limited tax exemption granted to the 
company in this supplément. The court pointed out that gênerai 
acts of réservation passed by one législature are binding on a sub- 
séquent législature only so far as it chooses to conform to them, and 
that it is a question in every case whether the législature making 
a contract intends the former réservation act to become by implica- 
tion a part of the contract. In the case before the court it was 
held that the provision for spécifie rate of taxation was inconsistent 
with such an implication, because there was a fair adjustment of a 
subject of dispute for a valuable considération on both sides, be- 
cause the contract assumed the shape of a formai written contract, 
and because of the scope of the words of the contract, which were 
that "this tax shall be in lieu and satisfaction of ail other taxation 
or imposition whatsoever by or under the authority of this state or 
any law thereof." Were it not for the sixth section of the Hewitt 
act, the case would hâve a most important bearing in considering 
whether the législature passing the Hewitt act intended that the 
act of 1856 should be incorporated by implication in the Hewitt 
act. But that which was a matter of inference and argument in 
New Jersey v. Yard is in the case before us determiiied by the ex- 
press déclaration of the législature passing the Hewitt act. Those 
circumstances and that language of the act under considération 
which were regarded in the Yard Case as inconsistent with an im- 
plication that the gênerai réservation act should be read into it 
cannot prevail against the express direction by the législature that 
the réservation act must be applied to it. It is, as the suprême 
court déclares it to be, only a question of législative intentioi! ; 
and, when the intention is expressly declared, there is no room for 
implication. 

The fourth section of the Hewitt act, construed in the light of the 
reserved power of repeal in the sixth section, was a propoaal to the 
banks that they should pay a certain tax, and no more, during their 
corporate existence, unless the législature should see fit sooner to- 
withdraw from the agreement. The question is asked why the 
old banks should surrender their charter right to a lower tax assess- 
ment for the rate flxed under the Hewitt act if it is true that the 
législature could withdraw from it at pleasure. It is a sulHcient 
answer to say that they had in fact no irrévocable exemption to 
surrender; and though they claimed it, and had then the décision 
of a State circuit court upholding the claim, it was so doubtful 
that they preferred to accept a somewhat higher rate of taxation 
by the state alone than to run the risk of being snbjected to the 
much heavier taxation, both state and local, imposed by the seventh 
section of the Hewitt act upon banks which should not accept the pro- 
posai of the fourth section. 

Having concluded that the act of 1856 must be applied to the 
fourth section, the question remained whether the tax exemption, 
aftep acceptance by the banks, was a "right previously vested"^ 
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within the proviso of that act. If so, it cannot be impaired. The 
court of appeals beld that it was such a right. We cannot concur 
in this View. It seems to us that the législature in this proviso 
was merely expressing in words the limitation that always exista 
upon the reserved power of amendment or repeal of corpora te char- 
ters. A législature cannot, by amendment or repeal of a charter, 
deprive the members of a corporation of the property or contract 
rights it has acquired by the exercise of its corporate powers. 
Oom. V. Essex Co., 13 Gray, 239; Miller v. State, 15 Wall. 478; Sage 
V. Billard, 15 B. Mon. 349; Holyoke Co. v. Lyman, 15 Wall. 500. 
It cannot annul contracta made by the corporation with third per- 
sons in the exercise of its lawful franchises. It cannot undo that 
which is done. It cannot say that that does not exist which does 
in fact exist. It cannot recall an executed grant of property. But 
it can revoke for the future anything in the charter of a promissory 
character, whether it is contractuaJ or merely gratuitous. In 
Greenwood v. Freight Co., 105 TJ. S. 13, 19, the question was of the 
effect of the repeal of an act conferring a charter upon a street- 
railway company that had built its track in the streets. Mr. Jus- 
tice Miller, speaking for the court, said: 

"If the essence of the grant of the chaiter be to operate a railroad and to 
use the streets of the city for that purpose, it can no longer so use the streets 
of the city, and no longer exercise the franchise of running a railroafl in the 
city. In short, whatever power Is dépendent solely upon the grant of the 
charter, and which could not be exercised by unincorporated private persons 
under the gênerai laws of the state, is abrogated by the repeal of the law 
which granted thèse spécial rights." 

See, also, Miller v. Eailroad Co., 21 Barb. 513; Zabriskie v. Rail- 
road Co., 18 N. J. Eq. 178; Eailroad Co. v. Veazie, 39 Me. 571; 
Ilawthorne v. Calef, 2 Wall. 10-24; Corn. v. Essex Co., 13 Gray, 239. 

The limited tax exemption under the Hewitt act was a contract 
between the bank and the state. The reserved right to repeal made 
the contract one which the state could revoke at pleasure. ïhe 
court of appeals, in the Bank Tax Cases, relied on Commissioners 
of Sinking Fund v. Green & B. R. Nav. Co., 79 Ky. 73. In that 
case it was decided that the législature could not, under the act of 
1856, take from the navigation company, without making compen- 
sation therefor, the right it had acquired under a contract with the 
state to take for a term of years tolls from vessels navigating the 
Green and Barren rivers, in considération of its agreement, theu 
fully performed, to put in repair, and maintain at its own expense, 
the Une of navigation. It may be hard to reconcile this case with 
Greenwood y. Freight Co., but it can be distinguished from the 
case at bar. In the case cited, the court treated the right which 
the state proposed to exercise as a reserved right of rescission, and 
held that it could only be exercised on condition that the grantee 
of the state should receive compensation for the money advanced 
to improve the property of the state the use of which he was not 
permitted to enjoy. In the case at bar, the banks surrendered noth 
ing of value to the state for the limited tax exemption of the Hew- 
itt act, and the power of revocation waa not in any view, therefore, 
trammeled by conditions. 
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In yiew of our conclusion that the complainant lias not estab- 
lished, as against any of the défendants except Bourbon county, tbe 
existence of an irrévocable contract of tax exemption, either by res 
judicata or on the merits, and as this issue thus presented and de- 
cided is the only one upon which complainant, a corporate citizen 
of Kentucky, can ask a fédéral court for relief, we do not pass upon 
or décide the question raised by complainant under the state déci- 
sions whether prior décisions of the court of appeals, though now 
overruled, prevent the collection of taxes accruing during those 
years when the prior décisions holding them uncollectible and void 
remained unreversed. For the reasons given, the order of the 
court will be that the motion for an injunction against Bourbon 
county and the certiiication of the assessment to it by the board of 
valuation is granted, and to this extent the demurrers to the bills 
are overruled; but, as to the certifications of the assessment to the 
other municipalities, the demurrers are sustained, and the bill dis- 
missed. 



WELSBACH LIGHT CO. v. MAHLER. 
(Circuit Court, S. D. New York. June 6, 18ÛS.) 

EqOITT PrACTICE— DiSCONTINUANCE. 

When a cause has been at issue for over two years by flling of replica- 
tion, and nothing wliatever has slnee been done, complainant cannot then 
discontinue; and défendant is entitled to put the cause on the calendar, 
and take an order dismissing the bill. 

This was a suit in equity by the Welsbach Light Company against 
William Mahler. The cause was heard on complainant's motion for 
leave to discontinue. 

John R. Bennett, for the motion. 
Edward K Dickerson, opposed. 

LACOMBE, Circuit Judge. This case was at issue by flling of rep- 
lication more than two years ago. Since that time nothing has been 
done by complainant, except serving the papers for this motion. In con- 
séquence, there is no évidence upon which complainant could ask for 
judgment ; nor has the time to take testimony been extended by order 
of court, nor by express stipulation nor by implied stipulation, as in 
cases where both sides take testimony after the expiration of the time 
fixed by ruie. Défendant is therefore entitled to put the cause on 
the equity calendar, and take an order dismissing the complaint. To 
allow the plaintiff to discontinue would deprive défendant of the right 
to enter such judgment of dismissal, and possibly avail of it hereafter 
in future litigation between the same parties. The motion for leave 
to discontinue is denied ; but, if complainant so desires, a decree may 
be entered reciting the progress of the action, and dismissing com- 
plaint, wlth costs to défendant 
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BICKPOED et al. v. McCOMB. 

(Circuit Court, W. D. Tennessee, W. D. May 20, 1898.) 

No. 421. 

1. LiABiLiTT oï- StOckholder— Bill to Subject Assets— Parties. 

Mill. & V. Code Tenn. § 4168, allowing any créditer or stockholder, 
whether he has recovered a judgment or not, to file a bill to subject assets 
to the payment of his debt, is not applicable to a suit to wbich the cor- 
poration is not a party, and in which a judgment creditor seeks to subject 
assets in the hands o£ a creditor or stockholder; and in sueh case the bill 
must show exécution and nulla bona return. 

2. InsoiiVent Corpouation— Bill for Contribution— Nulla Bona Return. 

Wliere a Judgment creditor of an insolvent corporation, wUo was not a 
party to the insolvency proceedings, files a bill for contribution against a 
distributee who has received more than his équitable share of the assets. 
he need not make the corporation or other creditors parties, nor allège 
exécution and nulla bona return. 

8. Equitt— Suit for Conthibution against Distributbbs of Insolvent — 
Lâches. 

Where InsolTency proceedings against a corporation were pending for 
nearly ten years, a résident creditor, engaged for over four years of the 
time in litigation with the corporation over a claim growing out of his 
relation as its landlord, who does not beeome a party to the insolvency 
proceedings, and flle his claim therein, is guilty of both willful neglect and 
want of diligence, and cannot maintain a suit agaiust distributees for 
contribution. 

This is a suit in equity by W. A. Bickford and H. R. Sherrod 
against J. J. McComb to subject to tlie paymont of tlieir judgments 
against tlie Soutliern Oil Works assets of sueh corporation received 
by him on tinal distribution in insolvency proceedings. It was sub- 
mitted on the pleadings, certain record évidence, and an agreed state- 
ment of facts. 

Prier to the transactions hereinafter mentioned, the Southern Oil Works was 
a Tennessee corporation, doing business at Memphis. On the 27th of May, 
1875, the State, upon the relation of Kortrecht and other stockholders, flled a 
bill in equity to dissolve the corporation, wind up its affairs, seil its assets, 
and pay its debts, as provided in the statutes of Tennessee in sueh cases. 
MlU. & V. Code, §§ 4146-4168 (Thomp. & S. Code, §§ .3409-3431). J. J. McComb, 
the principal stockholder, was also a very large creditor, both as a lienholder 
and as a gênerai creditor. He liled a cross blU for the enforcement of his 
lien and the collection of his debt, not only by the sale of its properties, but 
also by an assessment for the unpald stock of the stockholders. Âfter about: 
10 years of volumlnous and formidable litigation, there was a final decree 
dlsposlng of the assets by sale, assessing the stocl^holders upon the unpaid 
stock, and a distribution of the proceeds among the creditors, according to 
the terms of that decree. The date of this decree was Jauuary 7, 1885. Mc- 
Comb was declared a créditer for $126,190.30, and he was assessed, as unpaid 
on his shares of stock, $36,375, which was credlted upon his debt. From the 
assessments on other stockholders and other assets there also was realized by 
hlm In the distribution a further sum of $25,172.42, which was also credited 
upon his debt against.the company; making a total crédit of $61,547.42 which 
he received out of the assets, leavlng a balance due to him of $64,642.88. 
Pending that suit, and about a year after it was begun, W. A. Bickford and 
H. B. Sherrod, the plaintifEs in this case, leased to the Southern Oil Works 
certain storehouses in the clty of Memphis, to be used as a warehotise for the 
storage of Its products. On the 28th of November, 1876, this building col 
lapsed, and was totally destroyed. On the 18th of January, 1881, Bickforil 
and Sherrod respectively began sults against the Southern Oil Works claim- 
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Ing that the damage was caused by overloading the floors of the building 
contrary to the terms of the lease, and on the 5th of May, 1885, In the suprême 
court of Tennessee, each recovered a judgment for the sum of $4,080. Goun- 
eel say In their briefs that an exécution Issued upon thèse judgments, and 
was returned nulla bona. It Is not so stated in the blU flled in this case, does 
not appear so by the transcript of the record of the suit flled as proof in the 
case, does not appear so in the agreed statement of facts flled by counsel, and 
1 bave had the records searched which were agreed to be used in évidence, 
by the clerk, who does not find any such exécution or return. If In fact they 
ever existed. But on the Ist of January, 1887, they flled this bill in the chan- 
cery court of the state, from whlch It was removed to this court, against J. J. 
McOomb alone, except that they made the Memphis & Charleston Kailroad, In 
which he was a stocltholder, a party, for the purpose of securing service upon 
him in this suit by attachment, which became unnecessary, as he subse- 
quently appeared and answered. The company was named a défendant, but 
there was never any service of process to bring it in as a party. 

ïhe bill States substantlally the foregoing facts. Allèges that the judgments 
hâve never been paid; that McComb had appropriated ail the assets to the pay- 
ment of his own debt against the company, of which he was the principal, 
if not the only, créditer, and the largest stocliholder; allèges that Bickford 
and Sherrod had no notice of the pendency of that .suit at the time they made 
the leases or at any subséquent time, and no lïnowledge whatever of its char- 
acter and object; that the company contested the claim for damages, taliing 
the case to the suprême court of the state, where the judgments obtained were 
finally afiirmed. It sets up that the company was at the time of the flling of 
this bill insolvent, and that at the time of the filing of the Kortrecht bill it was 
insolvent, and wholly unable to pay its debts; that, being so insolvent, its 
assets bave passed into the hands of McComb as a trust fund for the payment 
of Its debts, and particularly for the payment of thèse judgments; and then 
prays that ail the money and property heretofore owned by the Southern Oil 
Works, and heretofore delivered and paid to the défendant McComb, sis well 
as the unpaid capital stock of McComb in the Soiitliern Oil Works, be declared 
a trust fund for the payment of the debts of the Southern Oil Works, and 
that the same may be administered in this court according to the practice of 
courts of equity. It prays for an account, for a decree upon flnai hearing, for 
the amount due upon the judgments, and that the payment thercof by the 
sald McComb be decreed, or a just and équitable proportion thereof, aecordirii: 
to the amounts found to be due, and for gênerai relief. The answer of Mc- 
Comb sets up and pleads the Kortrecht suit and decrees as a bar to the relief 
prayed for in the bill, and also relies upon the facts in that suit; that McComb 
is a credltor with preferred liens, and, after having advanced very large sums 
of money, bas still a large amount due him, as appears by the record in that 
suit. It avers that. If the plaintiffs were not formai parties to that suit, they 
were, by opération of law, substantial parties to it as creditors of an insolvent 
corporation bound to take notice of its winding up; that if, in fact, they had 
no notice of the pendency of that proceedlng, they were nevertheless chargea- 
ble with notice of the pendency of the suit, and that their contra et of lease 
was actually made after the suit was commenced, and under circumstances 
requiring them to take notice of its condition, and the fact thnt it was belng 
wound up as an insolvent corporation; that they were résidents of the city of 
Memphis at the time of the bringing of this suit, at the time of the makins 
of their lease and of obtalning their judgments, of the filing of this bill. 
and continuously during the whole progress of the proceedings in that suit; 
and that they were as efCectively and completely bound by the said decrees 
as If they had been formai parties thereto. The respoudent also states that 
he has already had assessed against him the unpaid, outstanding amounts 
due on hls shares of stock, and that he is not llable for any further or other 
assessments In this suit. He then sets up his Indebtedness against the com- 
pany, and réitérâtes hls clalm against it, and dénies any responsibility to the 
plaintiffs by reason of the facts for the judgments they hâve obtained against 
the company. 

To save the expense of taklng the testlmony and producing the records, the 
parties hâve 51ed a stipulation, by whlch It Is agreed as follows; 
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"In the above cause, with the rlew of saflng the trouble and expense of 
taklng testlmoiny, and in order to fix the facts upon whlch the case Is to be 
trled, it Is agireed as follows: (1) That the charter of thë SouthèrO OU Works 
is eontained In ehapter 105, pp. 592-594, of the Acts of thé General Assembly 
of the State of Tennessee of 1869-70 (Prlvate), to whlch référence Is hereby 
made, and such charter may be usedih évidence for àll the purposes of this 
suit. (2) It is further agreed that the stjit mentloned in the blll and also 
in the ans^èr of J. J. McOomb, on file herèln, was brought In the First chan- 
eery court of Shelby county, Tenn., on the 27th day of March, 1875, and that 
the bill was flled under sections 4146-4168 (3409-3431) of the Ctode of Tennes- 
see, and more particùlarly under the last-named section; that Is, 4168 (3431). 
(3) It is further agreed that ail the statements of fact eontained In the said 
answer of the said J. J. McComb are' to be taken as true for ail the purposes 
of this suit, except where the same are contradicted by the statements eon- 
tained in this agreement, and in such cases this agreement Is to be taken as 
true. (4) It is further agreed that the copy of the decree of the chancery 
iourt of Shelby county, Tennessee, attached to and made an exhibit to the sald 
answer of the said J. J. McComb, is a true copy of the decree pronounced by 
the said chancery court in the suit mentioned in the second paragraph of this 
agreement, and that the said decree bas never been reversed, vacated, or set 
aside. (5) It is further agreed that the original records in the two suits of 
W. A. Bickford v. The Southern 011 Works et als. and H. R. Sherrod v. 
The Southern Oil Works et als., mentioned in the blll in this ' cause, or 
certlfled copies of such records, includlng the records in the circuit court, 
and the records in the suprême court, and a certifled copy of final judg- 
ment in said court, may be considéred as évidence in this cause for ail 
proper purposes. (6) It is further agreed that both W. A. Bickford and H. R. 
Sherrod resided in Shelby county frbin the beginning of the suit mentioned 
in the second paragraph of this agreement until the end of it, but neither one of 
them was made a party plaintiff or défendant in the suit, and neither one of 
chem was served with process thereln, ôr appeared therein, or asked to be made 
a party thereto. 

"January 24, 1893." 

J. M. Gregory and Gantt & Patterson, for complainants. 
Wm. M. Randolph & Sons, for défendants. 

HAMMOND, J. (after stating the facts), Because of its vague- 
ness and too gênerai averments it is difflcult to détermine the tech- 
nical character and purpose of this bill. Seemingly, it is a bill to 
administer the assets of the corporation in insolvency, and yet it 
makes only one of the stockholders a party, and does not make the 
Company itself a party, but sélects one of the stockholders who had, 
through légal proceedings for that purpose, been paid out of the as- 
sets of the Company a part of the debt due him as a creditor, and 
who, by the same légal proceedings, has paid ail that was due from 
him as a stockholder, and asks to charge him as a trustée of the 
assets for the payment of its debts. It does not seek to bring in 
other creditors to share in those assets, but confines its opération to 
the simple purpose of having that stockholder and creditor pay the 
judgments of the plaintiffs. In efEect, it is a bill to charge McComb 
with the payment of those debts as if he were himself the judgment 
debtor, upon the theory that he has corne into the possession of as- 
sets of the Company which would hâve been liable to exécution in 
satisfaction of thèse judgments if the assets had remained in the 
hands of the company, treating the légal proceedings by which Mc- 
Comb was paid his own debt against the company as having had no 
effect whatever in establishing any right to the possession of thaï 
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which he has received. This is a very broad, if not loose, view of the 
doctrine that the assets of a corporation are a trust fund for the pay- 
aient of its debts, wherever the assets may be found. There can 
be no doubt about the doctrine in its gênerai statement nor in its 
particular application, as suegested hère, that a créditer cannot sel- 
fishly appropriate the assets to the payment of his own debt, ignor- 
ing ail other créditera; but, thus broadly stated, the principle is 
confined to an appropriation by the créditer, which the courts will 
not sustain as a lawful application of the assets, to the payment of 
his debt. It does not follow from the gênerai doctrine that when a 
créditer has by a judgment and an exécution levied upon the as- 
sets, er by any ether légal proceeding adéquate for the purpose, pro- 
cured a judicial judgment and decree that the assets are liable to the 
payment of his claim, and by like judicial judgment and decree ap- 
propriâtes particular assets to that purpose, that he can be in that 
condition always, and under ail circumstances, chargea as a trustée 
for ether creditors who hâve not been paid. It dépends, of course, 
upon the validity of the proceedings and their légal effect. Even if 
a créditer, by his vigilance and diligence, has succeeded in cellecting 
eut ef the inselvent corporation more than ether creditors bave re- 
eeired, it is not, as a matter of course, to charge him as a trustée for 
the benefit ef ether creditors. The outstanding creditors must hâve 
some equity as against him arising out of the wrongfulness of his 
advantage in the pr émises. 

Treatiug the bill as one te charge a stockholder or a créditer with 
l'ability for the debts ef the corporation because of his possession 
of the assets, it may be very doubtful whether such a bill can be 
maintained, at least in the fédéral courts, uniess there has been an 
exhaustion of remédies against the corporation itself, at least to the 
exteut of an exécution and nulla bona return, and this, even though 
the corporation be inselvent. Taylor v. Bewker, 111 U. S. 110, 4 
Sup. et. 397; Jones v. Green, 1 Wall. 330. But, assuming that this 
équitable remedy has been enlarged by the Tennessee statute (Mill. 
& V. Code, § 4168), which allows any créditer or any stockholder, 
whether he has recovered a judgment er not, te file a bill to sub- 
ject the assets to the payment of his debt, this bill cannot be treat- 
ed as a suit of that kind, for the reason that the corporation is not 
made a party, and therefore the bill dees not corne within the pro- 
visions of that statute. It is a bill against McComb only, and the 
^ase must be determined with sole référence to the rights ef thèse 
creditors against him seeking to charge him as trustée, and it weuld 
seem to fall directly within the above-cited cases requiring a judg- 
ment and nulla bona return. For want of an averment in the bill 
that there has been an exécution issued, and nulla bona return, and 
fer want of preef ef that fact, it might be sufQcient to dismiss this 
bill upon the apparent theory of its draftsman as a bill to enforce a 
trust against the assets of a corporation. But under the gênerai 
allégations of the bill, and its prayer for gênerai relief, there is an- 
other view ef the rights of the plaintiffs to maintain it which was 
snggested and argued. Eeasonably, it may be treated as a bill for 
contiibutiou against a distributee of an insolvent corporation to 
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compel him to refund, for the beneflt df any créditer who has not 
received his share of the insolvent assets, whatsoever part may be- 
long to him as a surplus over and above that which he, the said dis- 
tributee, ought to hâve received upon ian équitable distribution of 
the assets. The principle is stated in the case of Williams v. Gibbes, 
17 How. 239, 255, as "• • * well settled, it respect of proceed- 
ings in chàncery for the distribution of a common fund among the 
several parties interested, that an absent party who had no notice 
of the proceedings, and was not guilty of willful lâches or unrea- 
sonable neglect, will not be precluded by the decree of distribution 
frôm the assertion of his right by bill or pétition against the trustée, 
exécuter, or administrator; or, in case they hâve distributed the 
fund in pursuance of an erder of court, against the distributees." 
Quoting from the case of David v. Frowd, 1 Mylne & K. 200, the 
court, flrst relating the practice of giving notice by advertisement 
fer creditors and others interested in the distribution of the fund to 
appear and file their claims, remarks upon the fact that such adver- 
tisements may aud must in many cases not reach the parties really 
entitled, because they are abroad, or from a multitude of circum- 
stances, and then observes as f ollows : 

"If a créditer does not happen to discover tlie proceedings In court until af ter 
distribution has been actually made, by order of the court, amongst the par- 
ties having, by the master's report, an apparent tltle, although the court wlU 
protect the administrator who has acted under the orders of the court, yet, 
upon a bill filed by that créditer against the parties to whom the property has 
beén distributed, the court will, upon proof of no willful default on the part 
of such creditor, and no want of diligence on his part, compel the parties de- 
fendant to restore to the créditer that which of right belongs to him." 

A gain, referring to the case of Gillespie v. Alexander, 3 Russ. 130, 
with approval, the court further says that : 

"If the creditor does not come in until after the executor has pald away the 
residue, he is not without remedy, though he is barred the beneflt of that de- 
cree,— that is, the decree of distribution. If he has a mind to sue the legatees, 
and bring back the fund, he may do so; but he cannot affect the legatees 
except by suit, and he cannot aflrect the executor at ail." 

I cannot flnd that any of the cases on this subject require that the 
creditor shall hâve a judgment and nulla bona return. He stands 
in the suit against the overpaid distributee precisely as if he were 
appearing in the original suit where the assets were distributed to 
prove his claim. It seems to me that the bill, in this aspect of it, 
is not subject to objection for want of parties, or for the want of 
judgment and nulla bona return; and the only question in the case 
is whether or not the absent party who has failed to receive his part 
of the assets has been "guilty of willful lâches or unreasonable neg- 
lect," or has made "proof of no willful default, and no want of rea- 
sonable diligence on his part." 

It is agreed between the parties that the plaintiflfs in this case 
were neither parties plaintifEs nor défendants in the suit of the state 
ex rel. Kortrecht against the Southern Oil Works; that neither of 
them was ever served or appeared therein, or asked to be made a 
pai'ty thereto; and it is further agreed that they both resided in 
Shelby county from the beginning of that suit until the end of it. 
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It otherwise appears from the records in évidence that the suit was 
actually pending at tlie time their lease commenced, and had been 
for more than a year. After the coUapse of the warehouse, which 
took place more than a year and a half from the beginning of the 
lease, they brought a suit for damages, which was dismissed with- 
out a trial on the merits. For what reason, does not appear. A 
second suit was brought on the 12th of January, 1881, more than 
four years after the disaster, and nearly flve years after the Kort- 
recht suit was commenced, and while it was still pending, and about 
flve years before the final decree in that suit, being about six years 
before the filing of thf bill in this case. It is stated in briefs of coun- 
sel for the plaintlfEs that McComb was the only créditer appearing 
in the suit, that there was never any advertisement for other cred- 
itors to appear and file their claims, but this fact is not covered by 
the agreement of counsel, and the court hère does not know how 
the fact may be. Occupying the relation of landlords to the South- 
ern Oil Works it would seem almost incredible that thèse plaintiffs 
should allow 11 years to elapse without any knowledge of the cir- 
cumstance of that suit, or without any information as to the exist- 
ing conditions that would hâve put them upon inquiry as to the 
affairs of the corporation. ïhey lived in the same city, and were 
for nine years of that period engagea in litigation with the company 
to establish their claims for damages. Indeed, they waited nearly 
two years after they obtained the judgments before they flled this 
bill, and ail this time, both before and after judgment, they allège 
that they were in ignorance of the existence of the Kortrecht suit. 

It is to be observed that the cases establishing the right of the 
outlying creditor to sue the distributees for contribution not only 
require that he shall be without willful default, but that he shall 
establish by proof that there was no want of reasonable diligence on 
his part in ascertaining the true condition of affairs. In the case 
of Board of Public Works v. Columbia Collège, 17 Wall. 521, 530, 
it is held that the rule requiring the existence of spécial circumstan- 
ces bringing the case under some recognized head of equity juris- 
diction should not only be insisted upon with rigor whenever the 
property sought to be reached constitutes, as hère, assets of a de- 
ceased debtor which hâve already been subjected to administration 
and distribution, but some satisfactory excuse should be given for the 
failure of the creditor to présent his claim in the mode prescribed by 
law before the distribution. It is true that thèse creditors were 
suing at law to establish their claim for damages; that the South- 
ern Oil Works was resisting the claim step by step; that the com- 
pany carried the case by appeal to the suprême court, and submitted 
to judgment only in the court of last resort; and it is true that that 
litigation was for some reason protracted during a period of more 
than nine years counting from the beginning of the second suit to 
the final judgment in the suprême court. But ail thèse facts do not 
answer the rule of diligence, because they hâve no relation to the 
duty of the plaintiffs, whether they procured judgment or not upon 
their claims, to take the necessary steps to présent them in the court 
of insolvency, where the assets were being administered. They could 
88 F.--28 
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not actas iif the peadejacy pf their snits were a lien on the assets, 
as if hy judgment or.attachment on the biU. A;ll they had to do 
in order to share in the assets of the Southern Ôil Works in the 
Kortrecht suit was to appeal, and file their pétition stating the pen- 
dency of their suits at law, their expectation of judgment, and ask- 
ing the court of insolvency to retain a sufflcient amount of the as- 
sets to answer that judgment, or to then and there itself adjudicate 
the amount due, and pay the plaintiffs their pro rata according to the 
allégations of the pétitions and tlie order of the court. Ignorance in 
f act of the pendency of the proceedings is not an answer to the rule 
of diligence, because, if it were, there would be no limitation upon 
the rule that an absent creditor, who is as ignorant, might corne 
in under any circumstances, and ask for a contribution and restora- 
tion of a sufflcient amount to pay his claims. But we hâve seen that 
this is not the rule. The question is, has there been any willfnl 
neglect on the part of thèse plaintiffs to appear in the Kortrecht suit, 
and take the necessary steps to protect their interests and receive 
their share, or has there been diligence on their part to inform them- 
selves of the facts in that behalf ? It seems to me too plain for any 
argument that on the facts stated there has been both a willful neg- 
lect and a want of diligence. Common prudential considérations on 
the part of one bearing the relation that thèse plaintiffs bore to the 
Southern Oil Works in respect of their claims, both as landlords 
and claimants, for damages, would require that inquiry should be 
made as to the condition of the company and its aflairs. Common 
repute about the courts and about the town would hâve been suffl- 
cient to hâve put the plaintiffs, who were renting to the Southern 
Oil Works, and claiming damages against them, upon inquiry as to 
whether or not it was a solvent or insolvent corporation, and wheth- 
er it was being administered in insolvency or not; and the mère 
lapse of time during the pendency of those proceedings is almost con- 
clusive of a want of diligence and willful neglect where the parties 
did not réside abroad, and there are no spécial circumstances to ac- 
count for the alleged ignorance of the facts. Nothing is shown in 
the proof in this case to excuse this ignorance. Nothing is set up in 
the proof to explain it. It is relied upon as a bare fact, without 
explanation or excuse, as a ground of equity to support this bill. 
It would break down ail the safeguards of légal proceedings to al- 
low them to be disturbed under such circumstances. 

This view of the case makes it unnecessary to consider many of 
the other questions that hâve been argued in the case, especially 
those in relation to the right of a creditor to pursue the assets of 
an insolvent corporation for the pajment of its debt by proper pro- 
ceedings for that purpose. I do not think this is that kind of a bill, 
but, if it can be held to be so, it must fail for want of proper par- 
ties. I doubt very much if that principle would authorize a cred- 
itor to file what is substantially a second bill to administer the affairs 
of an insolvent corporation for the payment of its debts and the dis- 
tribution of its assets; and, if the bill can be supported at ail, it 
can only be upon the ground mentioned in the case of Williams v. 
Gibbes, supra, of the right of a creditor to sue the distributees inde- 
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pendentlj, and npon distinctive and wholly différent gronnds of eqni- 
ty than those involved in a bill to administer the assets of an in- 
solvent corporation. 

The bill will be dismissed at the plaintifls' costs. Ordered accord- 
ingly. 



WRIGHTMAN y. BOONE OOUNTY. 

(Circuit Court of Appeals, Blghth Circuit June 27, 1S98.) 

No. 1,038. 

1. Construction of Btatutes— Rbtbospective Lboislation. 

A statute is net to be given a rétrospective effect unless It elearly and 
unequivocally appears ttiat sucli was the législative intent. 

3. Limitation of Actions — Rbvivob of Judoment — Rétrospective Législa- 

tion. 

Act Arlî. April 8, 1891, providing tliat no scire facias to revive a Judgment 
"sliall be Issued but wlttiin ten years froin the date of the rendition of 
the judgment," and that the act should talie effect one year from its date, 
was intended to bave a rétrospective opération. 
8. Circuit Courts of Appeal — Jurisdiction— Constitutional Questions. 

Under Act March 3, 1891, §§ 5, 6, a circuit court of appeals bas no jurls- 
dietion of a case in which the question is wbether a state statute Is void 
because it contravenes the constitution of the United States. 

4. Sahb. 

If it is claimed that a law of a state is void because It contravenes the 
constitution of the United States, a circuit court of appeals bas no juris- 
diction of tbe case, although it may involve the considetatlon of many other 
Questions. 

In Error to the Circuit Conrt of the United States for the West- 
ern District of Arkansas. 

O. W. Watkins, for plaintiiï in error. 

Joseph M. Hill and James Brizzolara, for défendant in error. 

Before SANBORN and THAYEB, Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. On April 6, 1897, George W. Wright- 
man, the plaintifiE in error, sued out a writ of scire facias to revive a 
judgment which he had recovered in the court below on May 13, 
1880, against Boone county, in the state of Arkansas, the défendant 
in error. The county answered, among other things, that the scire 
facias was not issued until after more than 10 years had elapsed from 
the rendition of the judgment, that the judgment had never been re- 
vived, that more than 10 years had elapsed since the last payment 
was made thereon, and that the action was barred by the statute 
of limitations. Upon a demurrer, and at the close of the trial, the 
court below sustained this défense, and rendered a judgment against 
the plaintiff. Its ruling is based upon this state of the law: On 
and prior to April 8, 1891, the owner of a judgment in the state of 
Arkansas had the right to a writ of scire facias to revive it at any 
tirao within 20 years after its rendition. Brearly v. Peay, 23 Ark. 
172, 171; Craiie v. Crâne, 51 Aïk. 287, 294, 11 S. W. 1. On that 
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day the législature of the state of Arkansas passed, and the governor 
of that state approved, an act in thèse words : 

"Section 1. That no scire facias to revive a judgment shall be issued but 
within ten years from the date of the rendition of the judgment; or if the 
judgment shall hâve been aforetlme revlved theu within ten years from the 
order of revlvor. 

"Sec. 2. This act shall take effect and be in force from and after one year 
from the date of Its passage." 

Acts Ark. 1891, p. 1S2 (Sand. & H. Dig. § 4208). 

The court below held that this law was a bar to the prosecution of 
this action, and this ruling is challenged on the ground that, if this 
act was intended to hâve that effect, it was in violation of section 10 
of article 1 of the constitution of the United States, that no state 
shall pass any law impairing the obligation of a contract. Of course, 
the question whether or not the act was intended to hâve a rétro- 
spective effect, whether or not it was intended to prevent the issue 
of writs of scire facias to revive judgments rendered before it was 
enacted, accompanies, and is presented with, thé question of its con- 
stitutionality as it. always is when a law is challenged under this 
clause of the constitution ; but no other question of any importance 
is raised by the record before us. It is conceded that a construction 
which gives to a statute a rétrospective effect should not be adopted 
unless it clearly and unequivocally appears that the législature enact- 
ed it with the intention to cause that effect. End. Interp. St. § 271 ; 
Twenty Per Cent. Cases, 20 Wall. 179, 187; Shreve v. Cheesman, 
32 U. S. App. 676, 689, 16 C. C. A. 413, 417, and 69 Ped. 785, 792; 
Bank v. Keithmann, 49 U. S. App. 144, 25 C. C. A. 101, and 79 Fed. 
582; Jaedicke v. U. S., 29 C. C. A. 199, 85 Fed. 372, 375. An ex- 
amination of the law in question, however, has left no doubt in our 
minds that the législature of Arkansas intended that this act should 
affect judgments rendered before as well as those rendered after its 
passage. It provides that no scire facias shall issue to revive any 
judgment except within 10 years from its rendition. The législa- 
ture had the power to except from this broad prohibition judgments 
rendered before the enactment of the law, but it did not do so. The 
fact that it failed to make any exception raises a strong presumption 
that it intended to make none, and brings any exception that a court 
might be disposed to make into the forbidden category of judicial 
législation. Madden v. Lancaster Co., 27 U. S. App. 528, 540, 12 
C. C. A. 566, 573, and 65 Fed. 188, 195; Morgan v. City of Des Moines, 
19 U. S. App. 593, 8 C. C. A. 569, and 60 Fed. 208; Paving Co. v. 
Ward, 55 U. S. App. 730, 741, 28 C. O. A. 667, and 85 Fed. 27, 35; 
Mclver v. Eagan, 2 Wheat. 25, 29; Bank v. Dalton, 9 How. 522, 528; 
Vance v. Vance, 108 U. S. 514, 521, 2 Sup. Ct, 854. The second sec- 
tion of the act provides that it shall not take effect until one year 
after its passage. The plain purpose of this provision was to give 
the holders of judgments rendered 10 years or more before the pas- 
sage of the act a reasonable time within which to revive their judg- 
ments before the law took effect. A construction that the act has no 
application to judgments rendered before its enactment would render 
this provision nugatory, and would fly in the teeth of the maxim 
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that "ail the words of a law must hâve effect, rather than that part 
sbould perish by construction." City of St. Louis v. Lane, 110 Mo. 
254, 258, 19 S. W. 533; Knox Co. v. Morton, 32 U. S. App. 513, 518, 
15 C. C. A. 671, 675, and 68 Ped. 787, 790; Paving Co. v. Ward, 55 
U. S. App. 730, 741, 28 C. C. A. 667, and 85 Fed. 27, 35. The re- 
suit is that the real question in the case is whether or not this law 
of the state of Arkansas is void because it is in contravention of the 
constitution of the United States. But section 5 of the act of March 
3, 1891 (26 Stat. 828, c. 517), déclares that appeals may be taken to 
the suprême court "(6) in any case in which the constitution or law 
of a state is claimed to be in contravention of the constitution of the 
United States." Section 6 provides that in cases other than those 
provided for in section 5 the circuit courts of appeals may exercise 
appellate jurisdiction unless otherwise provided by law. This is not 
a case other than those provided for in section 5, and consequently 
this court has no jurisdiction of it. A careful examination of thèse 
sections of the act of congress in Hastings v. Ames, 82 U. S. App. 
485, 15 C. C. A. 628, and 68 Fed. 726, and in Pauley Jail Bldg. & 
Mfg. Co. V. Crawford Co., 28 C. C. A. 579, 84 Fed. 942, led us to the 
conclusion that, if it is claimed that a law of a state is void because 
it contravenes the constitution of the United States a circuit court) 
of appeals has no jurisdiction of the case, although it may involve 
the considération of many other questions. Upon the authority of 
thèse cases the writ of error in this case is dismissed for want of juris- 
diction. 



LEZIXSKY V. METROPOLITAN ST. RY. CO. 

(Circuit Court oC Appeals, Second Circuit. June 24, 1898.) 

No. 112. 

1. Street Railwats — LrABii^tTY for Tort— Unadthorized Acts of Employés. 
In the absence of testimony showing authority from the Company, 
the act of a street-railway conductor in causing the arrest of a former 
passenger immediately after ejectlng him from the car for refusing to pay 
fare is outside the course of his employment, so that no action will lie 
agalnst the company for mallclous prosecutlon and f aise imprisonment. 

S. Same— Ratification of Unauthorized Act. 

The action of a clerk in the claims department of a street-railway Com- 
pany, in endeavorlng to convince a magistrate that a conductor was right 
in causing the arrest of a passenger after ejectlng him from the car for 
refusai to pay fare, is not a ratification of the conductor's unauthorized 
action, where the clerk was merely directed by his superior to go to the 
police court, "and see what the matter was." 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law by Eugène Lezinsky against the Metro- 
politan Street-Railway Company for malicious prosecution and faJse 
imprisonment. In the circuit court a verdict was directed for de- 
fendant, and judgment entered accordingly, to review which the 
plaintlff sued out this writ of error. 
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Samuel S. Slater, for plaintifE in error. 
Charles F. prown, for défendant in error. 

Bef ore WALLACE and SHIPMAJSf, Circuit Judges. 

SHIPMAN, Circuit Judge. This is a writ of error to review a 
judgment in the circuit court for the Southern district of New York 
for the défendant, upon a verdict which was directed by the court 
upon the defendant's motion at the close of the plaintifE's case. The 
action was against the Metropolitan Street-Eailway Company for 
malicious prosecution and for false imprisonment. The facts were 
as follows: The plaintiff, on April 3, 1896, at 12:30 p. m., entered 
at Spring street, in New York City, a car of the défendant, which 
was going uptown, and paid his fare. The car stopped, on account 
of a blockade, before it reached Houston street, when the con- 
ductor told the passengers that, if they were in haste, they had 
better walk to Houston street, where cars were being switched back, 
and take an uptown car, that he had no transfers, but that "it would 
be ail right" if the passengers would explain to the inspector who 
was in charge of switching the cars. The plaintiflE walked to Hous- 
ton street, but a car had just left. The inspector told him to ex- 
plain to the conductor of the next northward car the circumstances 
in regard to the payment of fare, and that a new payment would not 
be required. The plaintiiï, with other passengers from the original 
car, boarded a car at Bleecker street, a block above Houston street ; 
but its conductor demanded fare from ail the passengers, would 
not recognize the previous payment, stopped the car at Ninth 
street, and ordered the passengers to pay the fare or to leave the 
car. The plaintiff refused to obey either direction, was ejected, and 
thereupon the conductor chargea him with disorderly conduct, and 
requested a policeman to arrest him. He was put under arrest, 
and made a countercharge against the conductor, who was also 
arrested, and both were taken to the station house, detained 2| 
hours, when the plaintiff was tried and discharged. Upon the way 
to the station house, the party met the conductor of the flrst car, 
who explained the facts to the second conductor, but he persisted 
in making the charge. At the station house, one Isaacson, a clerk 
in the defendant's claim department, who was sent there by some 
one of the defendant's oflBcers to find out what the matter was, 
endeavored to persuade the plaintiff to withdraw his charge, saying 
that the conductor would also withdraw; but the plaintiff refused, 
and the case was heard, Isaacson arguing before the magistrate in 
support of the charge against the plaintiff. 

The complaint was not brought to recover damages for the de- 
fendant's unlawful éjection of the plaintiff from the car, but to 
recover for a malicious prosecution and false imprisonment by the 
defendant's agent, after the plaintiff left the car. The defendant's 
liability dépends upon the answer to the questions: First. Was 
the conductor acting in the course of his employment and within 
the seope of his authority, express or implied, in causing the arrest 
of the plaintiff, after he left the car, for his prior disobedience?- 
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And, secondly, if the conductor acted witliout authority, was there 
any testimony from which a jury could properly infer a ratification 
bj the défendant of the conductor's act in causing the arrest? 

The défendant is a common carrier, and it was its duty, iipon the 
payment of fare, to exercise due care in the safe carriage of the 
défendant to the point upon the line of the road where be wished 
to go; and for his improper removal from the car it would hâve 
been liable in damages, because the carrier's obligation to transport 
safely "includes the duty of protecting the passenger from any in- 
jury cause by the act of any subordinate or third person engaged 
in any part of the service required by the act of transportation.' 
Steamship Co. v. Kane (decided at the présent term of this court) 
88 Fed. 197. The subséquent act ot the conductor in causing the 
arrest of the passenger was apparently outside of the course oi 
his employment, outside of his service as a conductor, and was his 
act as an individual. It cannot be inferred, in the absence oi 
testimony, that it is in the course of the employment of a conductor 
of a Street cable car to cause the immédiate arrest of a former pas- 
senger for his conduct in refusing to pay fare or to leave the car, and 
thus to take the risk of being compelled to leave his car in thr 
Street temporarily unprovided vvith a conductor. A criminal charge, 
under the circumstances of this case, was baseless (Lynch v. Kailway 
Co., 90 N. Y. 77); and while it is established that "a corporation is 
liable civiliter for torts committed by its servants or agents pre- 
cisely as a natural person, and that it is liable as a natural person 
for the acts of its agents done by its authority, express or implied," 
though there be no written appointment or authority (Eaiiway v. 
Harris, 122 U. S. 597, 7 Sup. Ct. 1286; State v. Morris & E. R Co., 
23 N. J. Law, 309; Bounds v. Railroad Co., 64 K Y. 129; Mott v. 
Ice Co., 73 K Y. 343), yet there should be some testimony or some 
circumstance to show that authority had been conferred for such a 
manifest apparent departure from the line of the business of a con- 
ductor of a Street eleetric car. 

It was sought to show ratification of the act by the attendauce 
and conduct of one Isaacson at the hearing before the magistrate, 
and by the scope of Isaacson's employment. He was a clerk in the 
defendant's claim department, which had charge of the préparation 
of accident cases for trial, and was sent by his superior offlcers to 
go to the police court, "and see what the matter was." Inasmueb 
as a conductor had' left his car, and been taken to the station house 
in charge of an ofïicer, the direction was a very natural one to give. 
Isaacson went, and after ineffectually trying to induce the plaintifT 
to abandon his charge, and hâve a dismissal of both cases, he en- 
deavored to show the magistrate that the conductor was in the 
right, and, in so doing, imitated the conductor in departîng from his 
employment, without authority and with intrusive meddlesomeness. 
There would bave been no propriety in submitting to the jury the 
question of ratification, based upon Isaacson's act or authority or 
course of businesa The judgment of the circuit court is afSrmed, 
with costa 
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^TNA LIFE INS. 00. v. SMITH. 

(Circuit Court o£ Appeals, Elghth Circuit June 27, 1898.) 

No. 1,036. 

1. Life Insubance— Delat in Patino Pkbmiums— Pkemium Rbcbipth. 

On the back Of a premium receipt was printed, among other thîngs> the 
foUowing: "Provlded satisfactory évidence and guaranty Is furnislied that 
the person whose life was Insured is in good liealth and acceptable for new 
Insurance, which guaranty shall be binding upon the insured and bene- 
tlciaries under said pollcy, the agent will receire a premium, and the In- 
surance will be revived by the dellvery of this receipt within 60 days from 
the time said premium became due." Held, that (applying the rule that 
contracta written on forms prepared by the insurer will, when ambiguous, 
be construed most favorably to the Insured) the above provision was a 
mère direction by the company to Its agents, so that the mère aceeptance 
of such a receipt on the payment oî an overdue premium would not imply 
a guaranty of good health on the part of the insured. 

8. Samb— Violation oi" Rules by Agents — Knowledge dp thb Company's 
Ofpicebs. 

Where, in violation of the rules of the company, it is the practice of its 
agents to accept overdue premlums without requiring a guaranty that the 
insured is in good health, and this course of business is shown to be such 
that a reasonably prudent man, acting in the capacity of an executive 
offlcer, ought to bave known of it, this is sufllcient to warrant a flnding 
that the executive offlcer of the company did in fact hâve knowledge of 
the practice. 

8. SAME — AOTHOBITY OF AGENTS — ACQUIESCENCB ET COMPANT. 

By knowingly permitting Its agents to accept for a considérable period 
overdue premiums without taking health certificates, the company grants 
them authority so to do, and cannot avoid the effect thereof by showing 
that its printed instructions did not authorize the practice. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

ïhis action was upon two life Insurance policles, ooth dated February 16, 
1893,— one for the sum of $20,000, and the other for $5,000,— insuring the life 
of Cassius G. Merritt, who subsequently died on April 27, 1894, at Duluth, 
Minn, The suit was brought by Hanson B. Smith, the défendant in error, 
as administrator with the will annexed of said deeeased. In his complalnt 
he alleged, among other things, that the deeeased paid ail the premiums that 
accrued on both of said policies prior to his death; that the last premiums 
thereon, which fell due February 16, 1894, were not paid until March 6, 1894, 
at which time the défendant company accepted said premiums and gave re- 
ceipts therefor as provided in its policies. The défenses interposed by the 
défendant company were as foUows: 

That the premiums on said policies which became due on the 16th day of 
February, 1894, were not paid, and that said policies, by the terms thereof, 
became void and inoperative. That on March 6, 1894, one Merrill M. Clark, 
a friend and agent of Cassius C. Merritt, volunteered to pay to the defend- 
ant's agent at Duluth, Minn., the amount of the premiums due on the afore- 
sald policies on February 16, 1894. That said agent of the défendant com- 
pany consented to receive the same, and to deliver receipts therefor, upon the 
express condition that the premiums should not be deemed paid, nor the re- 
ceipts be deemed delivered, unless said Merritt was at the time in good health; 
that. If he was not then In good health, the said premium money should be 
retumed and the receipts surrendered upon demand. That at the time in 
question, March 6, 1894, neither the défendant company nor its agent had any 
knowledge of the state of health of said Merritt, but that In fact, as the said 
Alerrltt and said Clark well knew, the said Merritt was not in good health, 
but was sick and dlseased, and aiready suffering from the complalnt of which 
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he subsequently died. That withln a few days thereafter, and during the 
month of March, 1894, It came to the knowledge of the defendant's agent that 
sald Merritt was not In good health when the aforesaid premiums were paid. 
ïhat said agent thereupon demanded the return of sald receipts from said 
Clark upon the ground that the insured at the time of the delivery thereof was 
not in good health, and ofiCered to, and did in fact, return the premium money. 
And that said receipts were thereupon surrendered by sald Clark to the de- 
fendant's agent, in pursuance of the condition upon which they had been 
originally delivered. The défendant company further alleged: ïhat it was 
expressly stipulated in the written application for the aforesaid policies that no 
person other than the executive officers of the défendant company could 
make any agreement binding upon said company, and that in and by one of 
the conditions of said policies it was stipulated that no other person, save 
one of the executive officers of the company, could aiter or waive any of 
the conditions of said policies, or make an agreement binding upon the de- 
fendant company. That the premium receipts referred to in the complaint, 
which were delivered on March 6, 1894, were in the following torm: 

"Hartford, Conn., February 16, 1894. 
"Recelved the annual premium on policy No. 43,726, on the life of C. C. 
Merritt, continuing sald policy in force for twelve months from date, ending 
at five o'cloek p. m. on the 16 day of February, 1895. Premium, ,$557.40. 
"Not binding without date of payment and signature of agent hère. 
"Paid this 6th day of February, 1894. • • » 

"J. L. English, Secretarv, 

"St. Paul. 
"G. H. MaeCieiland, Agent at 
"Duiuth, Minn." 

—That upon the back of said receipt was plainly printed the following, to wit: 
"Take Notice. No grâce is allowed for the payment of premiums. Policies 
cease and détermine in accordance with their provisions if the premiums are 
not paid on or before the date stipulated therein for snch payment. Any 
receipt given therefor must be signed by the président or secretary of the com- 
pany, and the only évidence to the assured of the authority of any agent to 
receive a premium is the possession of such a receipt. Tliis receipt will not 
bind the company unless the date when the premium is paid is stated hereon 
by the the agent over his signature. Provided satisfactory évidence and 
guaranty is furnisbed that the person whose life was insured Is in good health 
and acceptable for new insurance, which guaranty shali be binding upon the 
insured and beneflciaries under said policy, the agent m.ay receive the pre- 
mium, and the insurance wili be revived by the delivery of this receipt within 
sixty days from the time when said premium became due. After the ex- 
piration of said sixty days, the delivery of this receipt on any terms will not 
revive the insurance, nor bind the company. Ail policies and agreements made 
by this company are signed by its président, vice président, secretary or as- 
sistant secretary. No other person can aller or waive any of the conditions 
of its policies, or issue permits of any kind, or make agreements binding upon 
the company." 

It was further alleged that the foregoing provisions contained in said ap- 
plication, policies, and receipts were well knowu to Cassius C. Merritt, the 
deceased, and to persons connected on his behalf with the payment of said 
premiums, Including the said Merrill M. Clark; that, as said persons well 
knew, the sald agent had no authority to receive the premiums which were 
paid to him, or to surrender the receipts, without receiving the guaranty re- 
ferred to on the back of said receipt, that the insured was then in good health 
and acceptable for new insurance; and that the said local agent of the défend- 
ant company, as the said Merritt and ail persons representing him well knew, 
was not authorized or empowered to waive any of the conditions of said ap- 
plication for insurance, or of said policies of Insurance, or of said receipts, or 
to surrender the sald receipts, or to receive the said premium money, under 
other circumstances than therein prescribed. 

For a reply to thèse averments of the answer the plalntiff below alleged. In 
«ubstance, that It was not true, as therein stated, that said Merrill M. Clark 
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on March 6, 1894, volunteered to pay the orerdue premlums on said policies, 
actlng in that behalf as the friend and agent of sald Merritt; that it was not 
true that the premlums so pald wére accepted on the express condition alleged 
in the answer, that, if sald Merritt waS not then In good health, the money 
pald as premlums should be returned by the défendant company, and tlie 
premium recelpts glven therefor should be surrendered by the Insured; that 
in truth and in fact the premlums due on February 16, 1894, were paid and 
accepted, and renewàl receipts were glven therefor, on March 6, 1894. under 
and subject to no conditions whatsoever, and the policies were thereby le- 
newed for the succeedlng year; that afterwards, on March 11, 1S04, ilic agent 
of the défendant company at Duluth falsely represented to said Claik that 
the company had refused to accept the money theretofore paid as premiums 
on said policies, and requested a return of the renewal receipts theretofore 
delivered, and that said Olarli having aecess to said receipts as security for 
money which he had loaned to the insured to pay the premiums, and being 
deceived and misled by sald false statetnent, was thereby induced to sui- 
render the receipts to the défendant company's agent, and to accept a check 
for the amount of the premiums theretofore pald, dolng so wholly without tlie 
Knowledge, consent, or sanction of the insured; that the statement so ma de 
to said Clarli by the defendant's agent as a means of obtainlng the renewal 
receipts was wholly false, the fact belng that the défendant company had 
before that tlme accepted and treated as its own the money that was paid as 
premiums on March 6, 1894, and the fact belng that the premium receipts 
which were glven therefor, a copy of which is correctly set forth above in 
the defendant's answer, had been in the possession of the defendant's agent 
at Duluth, awaiting payment, for more than 30 days before they were de- 
livered to the insured. 

On thèse Issues the case was tried before a jury, which returned a verdict 
in favor of the plaintiff. The case cornes to this court on a writ of error whicli 
was sued out by the défendant company. 

W. W. Billson (G. A. Congdon and D. A. Dickinson, on brief), for 
plaintiff in error. 

A. A. Harris and W. O. Pealer (Henry E. Harris and Bert Fessier. 
on brief), for défendant in error. 

Before SANBOEN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The principal issue in this case which was raised by the pleadings, 
and concerning which there was most controversy at the trial, was 
whether the premiums on the two policies in suit that were due on 
February 16, 1894, and were not paid until March 6, 1894, were paid 
at the latter date in pursuance of an express agreement, between the 
agent of the company and those who at the time were acting for the 
insured, that, if it transpired that the latter was not at that time in 
good health, the premium money so paid should be refunded to the in- 
sured, and the premium or renewal receipts given therefor surren- 
dered to the company. The défendant contended that the premiums 
were paid in pursuance of such an agreement, the insured being at 
the time absent from home, and his physical condition being unknown 
to its agent, while the plaintiff below juSt as strenuously insisted that 
the money was accepted by the defendant's agent at Duluth unèondi- 
tionally, and that such acceptance operated to renew the policies until 
February 16, 1895, long after the insured died. This issue was fairly 
Bubmitted to the jury, under appropriate instructions, of which no 
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complaint is made; the finding was against the défendant; and it 
must be taken for granted by this court that there was no express 
agreement made on March 6, 1894, entitling the défendant company 
to refund the premiums on that day paid, and to demand the surren- 
der or cancellation of its renewal receipts, if it subsequently ascer- 
tained that the insured was not in good health when the premiums 
were paid. Failing to obtain a favorable verdict on this issue of fact, 
the défendant now contends that the raere acceptance of the renewal 
receipts, with the notice indorsed on the back thereof , constituted a 
guaranty by the insured that he was then in good health, and that, 
if such was not the case, the policies were not renewed, smi that 
there can be no recovery thereon. The case is likened by counsel to 
those in which persons accepting warehouse or express receipts, hav- 
ing statements indorsed thereon showing upon what conditions the 
property is received, or the terms upon which it will be transported, 
hâve been held bound thereby, even without an express oral assent 
to such terms or conditions. Watkins v. Kymill (1883) 10 Q. B. Div. 
178; Duntley v. Eailroad (N. H.) 20Atl.327; Oppenheimer v. Express 
Ce, 69 111. 62, 69; Hart v. Eailroad Co., 112 U. S. 342, 5 Sup. Ct. 151. 
It is questionable, to say the least, whether this latter défense, 
namely, that the insured guarantied that he was in good health on 
March 6, 1894, was pleaded in the defendant's answer, or intended to 
be pleaded. The portion of the answer which is relied upon as con- 
taining in substance such a plea would seem to hâve been framed for 
a far différent purpose, namely, for the purpose of showing that the 
defendant's agent had no power to waive a régulation requiring him 
to cause policy holders whose premiums were overdue to sign health 
certificates, as a condition of reinstatement, — that being the usual 
manner in which a policy holder's state of health was made known to 
the company's agents, — and that the insured was advised of siuch 
want of authority on the part of its agent to dispense with the signing 
of a health certiflcate. But, waiving the defendant's failure to plead 
speciflcally that the insured guarantied that he was in good health, 
and that the guaranty was broken, we think that the défense which is 
attempted is untenable for other reasons. To establish the existence 
of a guaranty of good health, reliance is placed on a clause printed 
on the back of the renewal receipt, quoted above in the statement, 
which clause, when transposed so as to make its meaning more ap- 
parent, reads as follows: 

"The agent may recelve the premlum, and the Insurance wlU be revlved by 
ihe dellvery of this receipt wlthln sixty days from the tlme -when said pre- 
mlum became due: provided satisfactory évidence and guaranty is furnislied 
that the person whose llfe was Insured Is In good health, and acceptable for 
new Insurance, which guaranty shall be blndlng upon the Insured and bene- 
dclarles under sald policy." 

This clause on the back of the receipt does not say to the insured, 
as it should hâve done if the mère delivery and acceptance thereof 
were intended to bind him by a contract of guaranty, that the accept- 
ance of the receipt by the insured should be construed as a guaranty 
that he was at the timè in good health, and that the policy should not 
stand renewed unless such was the fact ; but it contains, rather, a di- 
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rection to the agent of the company as to the mode and manner of dis- 
charging his duty. It required him, when a preiùiam was overdue, 
to obtain satisfactory évidence and a guaranty that the insured was 
in good health and acceptable for insurance, before accepting the 
premium and ddivering the receipt. Being, therefôre, in the nature 
of a direction by the insurer to its agent, the law, we think, will not 
imply a guaranty of good health on the part of the insured from the 
mère acceptance of the receipt. Even if the language contained in 
the notice on the back of the receipts was sufadent to give some color 
to the claim that the mère acceptance thereof by the insured was 
tantamount to a guaranty of good health, yet inasmuch as the receipts 
in question, like the policies in suit, were written on f orms which were 
prepared by the défendant company or its légal advisers for use in its 
daily business, we should esteem it our duty, the intent of the parties 
not being clear, to résolve any doubt against the company, and to do 
so in obédience to the well-established rule, that, where contracts are 
written on forms which are prepared by the insurer, they are to be in- 
terpreted in ail cases of doubt or uncertainty in a manner which is 
most favorable to the insured. National Bank v. Insurance Co., 95 
U. S. 673, 679; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. 
et. 1019; Insurance Co. v. McConkey, 127 U. S. 661, 666, 8 Sup. Ct. 
1360; Indemnity Co. v. Dorgan, 16 TJ. S. App. 290, 309, 7 C. C. A. 581, 
58 Fed. 945; Insurance Co. v. Randolph, 24 C. C. A. 305, 78 Fed. 754, 
761, 762. 

On the trial in the circuit court the plaintiff below undertook to 
show by proper évidence that while the defendant's agents were re- 
quired, by directions contained on the back of its renewal or premiuni 
receipts, to obtain from persons whose premiums were overdue "satis- 
factory évidence and a guaranty" that such persons were in good 
health, before accepting their overdue premiums, yet that, in the 
actual transaction of the company's business, its agents frequently 
accepted overdue premiums, and turned them over to the company, 
without requiring such a guaranty. In other words, the plaintiff 
undertook to prove that the company's agents in the state of Minne- 
sota were vested with an authority, to be exercised in their discrétion, 
to accept overdue premiums without a guaranty, and that they exer- 
cised that power, doing so in the Case at bar. The évidence in sup- 
port of that contention, stated briefly and in substance, consisted of 
proof that guaranties of good health, in the case of overdue premiums, 
were taken on a form prescribed by the company, termed a "health 
certiflcate," which was signed by or in behalf of the insured, and of 
reports of premium collections inade by agents to the home office, 
which reports showed that, in a good many instances, premiums had 
been coUected after maturity without exacting such health certifl- 
cates. It was conceded on the oral argument, as we understand, 
that the proof in question was adéquate to support the flnding that 
the agents of the défendant company were clothed with the discre- 
tionary power abOve described, and no doubt can well be entertained 
on that pioint. It is inslsted, however, that the trial court erred in 
its charge on this issue, in thatùt juistructed the jury, in one part of 
its charge, as follows: "The plaintiff is not required to show that the 
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executive oflBcers of the défendant actually knew personally of the 
practice of its agents in receiving renewal premiums, and delivering 
renewal receipts th'erefor, after the same were past due, without re- 
quiring évidence and guaranty that the insured persons were then in 
good health," — and that it thereby permitted agents of the company to 
acquire an enlarged authority, différent from that conferred by the 
company's renewal receipts, by a mère practice or course of business 
which was not known to the company's executive oflScers. This criti- 
cism of the instruction is not tenable, we think, because the trial court 
immediately explained the meaning of that part of the charge which is 
last quoted; saying to the jury, in substance, that it meant merely 
this: That the plaintiff was not required to prove by direct évidence 
that the executive officers had knowledge of the practice of the com- 
pany's agents, and that, if the plaintiff had shown that the course of 
business was such that a reasonably prudent man ought to hâve 
known what the practice or course of business on the part of the com; 
pany's agents was, such évidence was sufficient to warrant a flnding 
that the executive officers did in fact hâve knowledge of the practice. 
As thus modifled and explained, we think that the instruction given 
was substantially right. The jury might well be left to infer that 
the executive officers of the company were acquainted with the prac- 
tice of its agents, if, in view of the course of dealing and method of 
transacting business, in the exercise of a reasonable supervision over 
the company's afifairs, they would hâve known it. 

Complaint is further made by the défendant company that the trial 
court erred in excluding from the jury a pamphlet entitled "Instruc- 
tions to Agents," which purported to hâve been compiled by it in the 
year 1891. This pamphlet was attached to a déposition which was 
read in évidence by the défendant, and was offered, as we shall as- 
sume, for the purpose of showing that the printed instructions issued 
by the défendant to its agents did not permit them to accept overdue 
premiums without exacting a written certiâcate or guaranty of good 
health, signed by the insured. It may be conceded that the pamphlet 
had a tendency to prove that such were the company's printed instruc- 
tions, but there are several reasons, we think, why the exclusion of 
this pamphlet cannot be regarded as a material error. In the first 
place, the pamphlet contained the same directions to agents, requir- 
ing them to obtain a written guaranty of good health in case of the 
payment of an overdue premium, that were printed on the back of the 
renewal receipts heretofore mentioned, which were already in évi- 
dence. The proof therefore was merely cumulative in its character. 
In the second place, two witnesses testified for the défendant, and 
without objection, to substantially ail the faicts which the printed in- 
structions tended to establish. But a more conclusive reason why 
the exclusion of the pamphlet cannot be regarded as a material error 
is found in the fact that for the purpose of establishing that the 
agents of the company had power to accept overdue premiums, in 
their discrétion, without exacting a guaranty of good health, the 
plaintiff relied exclusively upon proof of their actual practice in that 
regard, as shown by their reports to the home office, and the pamphlet 
had no tendency to disprove the practice in question. The défendant 
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could not aToid the necessary effect of knowingly permitting its 
agents, for a considérable period, to accept overdue premiums with- 
out taiing health certificates, by showing that its printed instructions 
did not authorize such a practice. Its agents could acquire the 
power in question by exercising it for a considérable period with the 
knowledge of the executive offlcers of the company, as well as by 
printed or written instructions. 

There are some other alleged errors enumerated in the lengthy 
written argument with which we hâve been favored by counsel for 
the défendant company, but the questions of law which they présent 
are subordinate to those heretofore discussed, and are in effect decided 
by what has already been said. We flnd no error in the record 
which would warrant a reversai, and the judgment below is therefore 
afQrmed. 



DOOLBY V. PEASB, 

(Circuit Court of Appeals, Seventh Circuit July 26, 1898.) 

No. 4T2. 

1. Afpbal akd Brbor—Rkview— Spécial Findinqs of Fact. 

Whether a spécial flndlng of fact made by the circuit court Is in ac- 
cordance with the prépondérance of the évidence, cannot be considered on 
a wrlt of error. 

H. Samh— MixBD Questions oi' Law and Fact. 

The décision of a circuit court on a mixed question of law and fact cannot 
be reviewed on a wrlt of error. 
t. Salk—Validitt— Change of Possession. 

A sale of perso'nalty, not followed by open and visible or notorlous 
change of possession or ownershlp, Is void, under the law of Illinois, as 
agalnst credltors of the seller. 

In Error to the Circuit court of the United States for the Northern 
Division of the Northern District of Illinois. 

Counsel for plaintiff in error submitted on brief. 
Lockwood Honore, for défendant in error. 

Before WOODS and SHOWALTEK, Circuit Judges, and BUNN, 
District Judge. 

. WOODS, Circuit Judge. This was an action of trespass by the 
plaintiff in error, Michael F. Dooley, as receiver of the First National 
Bank of Willimantic, Conn,, against the défendant in error, James 
Pease, charging him with having forcibly seized and carried away 
a stock of goods in store at Nos. 213 and 215 Fifth avenue, in the 
city of Chicago. The défendant pleaded the gênerai issue, under 
which it was agreed that ail défenses, of whatever nature, might 
be proved as if specialiy pleaded; and by stipulation in writing a 
jury was waived, and the court made a spécial flnding of facts, upon 
which it pronounçed the défendant not guilty, ai^d gave judgment 
accordingly. Error is assigned to the effect that the judgment is not 
*npported by the facts found. , 
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The spécial findîng is made of great length by the statement of 
many facts which, though relevant and important, are evidentiaiy 
only of the ultiniate facts found. For the présent purpose a short 
statement will be sufflcient: At the time of the allèged trespass 
(May 20, 1895) the défendant, Pease, was the sherifl of Cook county, 
m, He seized the goods by virtue of a writ of attachment for 
the sum of $14,786.53, issued ont of the circuit court of Cook 
county against the Natchaug Silk Company, a corporation of Con- 
necticut; and four days later he levied on the goods another 
attachment ont of the same court, against the same company, for a 
sum exceeding $8,000. The validity of the writs under which the 
seizure was made is not questioned. The dispute is over the owner- 
ship of the goods at the time of the seizure. They had belonged to 
the attachment défendant, the Natchaug Silk Company, prier to 
and on April 25, 1895; and the point of dispute is whether the 
instrument of sale that day executed in the name of the company 
by its président was valid and effective to transfer title to the plain- 
tiflf in error, as receiver of the First National Bank of Willimantic, 
Conn. The validity of that instrument is denied on several grounds. 
The first is that the président of the company was without authority 
to make the sale. Upon this point the court found, as a fact, and 
also as a matter of légal conclusion, that the président of the com- 
pany had no authority to make the sale, and seems to hâve placed 
its décision of the case mainly upon that ground. It is insisted that 
certain facts specifically stated in the finding require the contrary 
conclusion. The facts chiefly relied on are that the président of the 
company had also been made its gênerai manager; that, as prési- 
dent, he was empowered by a by-law of the corporation to "perform 
ail duties especially required of him by the statute laws of this 
state [Connecticut], but his charge of the executive business of the 
company shall be subject to the control of the directors"; and that 
by an amendment of the by-laws a gênerai manager was to be chosen 
annually, who should "hâve entire charge of the business and affairs 
of the said company, subject to the order and approval of the board 
of directors." On the authority of Dooley v. Hadden, 38 U. S. App. 
651, 20 C. C. A. 494, and 74 Fed. 729, Scudder v. Anderson, 54 Mich. 
122, 19 N. W. 775, and especially of Lewis v. Manufacturing Co., 56 
Conn. 25, 12 Atl. 637, it is insisted that the power of gênerai manage- 
ment so given to the président of the company included the power 
to pay the debts of the company by the application of any portion 
or ail of its personal property. Manifestly, however, such a ques- 
tion is not one of law, purely, but also of fact, dépendent upon the 
circumstances of each case. The cases mentioned, it is to be as- 
sumed, were decided correctly upon the proofs adduced. In this 
case the court found the fact to be that the sale was unauthorized, 
and had never been ratifled, by the company; and there are many 
circumstances and evidentiary facts set forth in the spécial flnding 
which tend to support the conclusion, — the chief being that the 
debtor company was at the time absolutely insolvent and on the 
verge of suspending business, and that, without the sanction of anj 
other ofificer or member of the company, the président, knowing the 
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situation, made this sale, anâ others, covering the entire property 
of the compapy, to particular créditer s, for the purpose of prefer- 
ring them ovep other creditors. Whether the finding of the court 
upon this question was according to the prépondérance of the évi- 
dence is a question which this court cannot consider. Besides the 
provision in section 1011 of the Eevised Statutes, that "there shall 
be no reversai • • • upon a writ of error • • * for any 
errer of fact," it is well settled that under sections 649 and 700 the 
right of review, when judgment has been rendered upon a spécial 
flnding, extends only to "the rulings of the court in the progrès» of 
the trial," and to "the détermination of the sufflciency of the facts 
proved to support the judgment." The cases on the subject in the 
suprême court and in the circuit courts of appeals are numerous. 
See Fourth Nat. Bank of St. Louis v. City of Belleville, 53 U. S. 
App 28, 27 C. C. A. 674, and 83 Fed. 675; Smiley v. Barker, 55 U. S. 
App. 125, 28 C. C. A. 9, and 83 Fed. 684; Stanley v. Supervisors, 121 
U. S. 535, 7 Sup. et. 1234; Hathaway v. Bank, 134 U. S. 494, 10 Sup 
et. 608; St. Louis v. Eutz, 138 U. S. 226, 11 Sup. Ct. 337. In Runkle 
V. Burnham, 153 U. S. 216, 14 Sup. Ct. 837, it is said that "flndings 
of fact made by the court below are binding hère, if therè be any 
évidence to support them." It necessarily follows, and has often 
been decided, that a mixed question of law and fact cannot be re- 
viewed on a writ of error. Dennistown v. Stewart, 18 How. 565; 
Jewell V. Knight, 123 U. S. 426, 8 Sup. Ct. 193; Smith v. Craft, 123 
'U. S. 436, 8 Sup. Ct. 196; Burnham v. Eailway Co., 46 U. S. App. 
«70, 23 C. C. A. 677, and 78 Fed.- 101, When the trial is by jury, 
the law part of such mixed questions may be saved for review on 
exceptions to the rulings of the court. Norris v. Jackson, 9 Wall. 
125. But, if a party sees fit to waive a jury in a case involving a 
question of that kind, he puts it beyond his power to challenge the 
court's flnding, unless he may chance to be able to do so upon an 
exception to a ruling during the progress of the trial. For instance, 
if the issue be négligence, which rarely is resolved into a pure 
question of law, a spécial finding of the ultimate fact either way 
cannot be overthrown by force of merely evidentiary facts stated in 
the finding, however strong; and so, hère, the flnding that the sale 
was unauthorized, and had not been ratifled, cannot be impeached on 
the strength of the circumstances stated tending to show the contrary. 
The sale, made as it was without authority, did not pass title, and 
the goods were therefore subject to seizure by virtue of the writs 
of attachment. 

Another ground on which the sale was clearly invalid is the find- 
ing of the court that the sale was not foUowed by an open or visible 
or notorious change of possession or ownership unless, as matter of 
law, the facts stated in the finding constituted suiHcient information 
to the public of the change. The facts so stated were evidentiary 
only, and, instead of being conclusive of publicity, tended rather to 
«how intentional concealment. They were certainly sufficient, even 
if we were required to look into the évidence, to support the flnding 
of tlie ultimate fact. The sale was therefore void, under the law of 
minois, which "will not permit the owner of personal property to 
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sell it, and still continue in the possesmon of it." Green v. Van 
Buskirk, 7 Wall. 139; Hervey v. Locomotive Works, 93 U. S. 664; 
Martin v. Duncan, 156 111. 274, 41 N. E. 43; Harkness v. Russell, 
118 U. S. 663, 7 Sup. Ct. 51; PuUman's Palace-Oar Co. v. Pennsyl- 
vania, 141 U. S. 18, 11 Sup. Ct. 876. It is urged that while the 
fédéral courts follow the rule of the state, that a transfer of Per- 
sonal property, where the vendor is permitted to remain in pos- 
session, is fraudulent and void as to creditors, the fédéral courts 
are not bound to give heed to the opinions of the suprême court of 
Illinois upon matters of fact, and that what will constitute a suf- 
flcient change of possession must necessarily be determined upon the 
facts of each case. That may be conceded; but the court hère 
having determined the fact against the appellant, -whether according 
to the weight of the évidence or not, the flnding, by the authorities 
already cited, cannot be reviewed. 

There are other propositions embraced in the finding, which, it 
is urged, are sufflcient to support the judgment rendered, but thejp 
need not be considered. The judgment is affinned. 



OITY OF SOTJTH ST. PAUL, v. LAMPRECHT BROS. CO. 

(Circuit Court of Appeals, Eighth Circuit. June 27, 1898.) 

No. 1,043. 

1. Validitt of^tatdtbs— Subjects Expressed ik Title. 

A constltutional provision that no law sliall embrace more than one 
subject, which shall be expressed In its title, does not prevent the légis- 
lature from inserting in an act any provision which is germane to the 
gênerai subject to which the act relates. It Is only intended to prevent 
surreptitious législation, and the union in the same act of incongruous 
matters, having no natural relation to each other, or to the gênerai subject 
wlth which the act deals. 
a, Samb — Act Ambnding Municipal Charteh. 

An act revising and amending the charter of a clty located on the 
bank of a large river is not obnoxlous to a constltutional provision limiting 
législative measures to one subject, merely because it authorizes the mu- 
nlcipality, among other thlngs, to iasue bonds to defray the cost of a rail- 
road and wagon bridge aeross the river. 
8. Municipal Bonds — Récitals — Bona Fidk Pdhchaseks. 

The issuance of bonds containing the représentation that they are "au- 
thorized by" a certain act of the législature estops the municlpallty from 
tendering proof, as against a bona fide purchaser, that they were not so 
authorlzed, and that certain requlslte prellmlnary steps weré not in fact 
taken. 
4, Same— AuTHOBiTT to Constkuct Bkidgb. 

A charter provision authorlzlng a clty situated on one bank of a river 
to Issue bonds to ald "in def raying tbe cost and expense of constructing 
a combination rallroad and wagon bridge" is sufflcient authorlty for issu- 
ing bonds to ald In building sucb a bridge aeross the river in question, 
though part of the bridge wlU necessarily be outslde the corporate limlts. 
6. 8amb— Bona ï'idb Purghabers. 

A purchaser in the open market of municipal bonds purporting to hâve 
been Issued to ald In constructing a bridge acrosa a navigable river !■ 
entltled to présume that the secretary of war bad approved the proposed 
location of the bridge. i 

88 F.— 29 
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6. SAMB^PaTUSITT Oï B0NDP.(,. ; Ji,'. L 

Under a pharter proTlgipri authorlzlng the -Iss^ance of bonds "payable 
àt such tlmes not to éicéèa 30 jrears" aà mày bé d'etermlhed, the bonds 
are not" vbid when they ruo 30 years from the timé they flrst begin to 
bear Interest, though tJiis Is inore thaln 30 years from the tlme they were 
executed^ • 

In Errpr to the Circuit (Jbiirt of the United States for the District 
of Minnesota. ' ' 

Albert Schaller, for plaintiff in error- 

O. M. Metcalf and Henry C. James, for défendant in errer. 

Before SANBOEN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

THAYEE, Circuit Judge. This was an action on coupons detach- 
ed from 74 municipal bonds which were issued by the city of South 
St. Paul in the year 1891, to aid in defraying the cost of constructing 
a railroad and wagon bridge across the Mississippi river, on which 
said city is located. The case was tried in the circuit court on 
a written stipulation waiving a jury, and the trial judge made a spé- 
cial finding of facts. The questions to be considered, therefore, are 
those which were raised during the trial by exceptions to the admis- 
sion and exclusion of évidence, or such as are comprehended by the 
gênerai inquiry whether the facts found by the trial judge are suf- 
flcient to sustain the judgment. Searcy Co. v. Thompson, 27 U. S. 
App. 715, 13 0. 0. A. 349, and 66 Ped. 92. We will consider them 
mainly in the order in which they hâve been discussed by counsel. 

The flrst proposition to be noticed is the contention of the défendant 
city that the bonds from which the coupons were detached were is- 
sued without authority of law, and are therefore void. On April 23, 
1891, the législature of the state of Minnesota passed an act entitled 
"An act to amend 'An act to incorporate the City of South St. Paul,' 
as amended by the several acts amendatory thereof, and to authorize 
«said city to issue bonds for various purposes." Sp. Laws Minn. 1891, 
p, 674, c. 58. This act altered varions pirovisions of the law under 
and by virtue of which the city of South St. Paul had been incor- 
porated, and was in the nature of a revision of the existlng city char- 
ter. Ail the provisions of thé act related to the pdwers which the 
city might exercise, or to the mode and manner of their exécution. 
ïhe eighteenth section of said act was as foUows: 

"The common epuncU Is hereby authorlzed to Isstie the bonds of said city 
for the purpôse of'aldlnglh defraying the cost and eipense of constructing a 
combinatlon railroad and wagon bridge, or both, as may be determlned here- 
af ter, to an amount not to exceed iSé^ènty-flve thousand dollars (575,000.00), 
to be Issued In sudb dénominations 'and payable at sndi tlines not to exceed 
thlrty (30) years, and at such Mte "Oï lùterest not to exeèefl'slx (6) per cent, 
per annum, and at such place" as tnaybé;determliiedi"' ' '' 

It was tlienprovided, in substance, that; before the bonds should be 
issued, the common council, by a three-fourthé Vote Of ail its mem- 
bers, should agrée upon à ''proposai or plan" for constructing the 
bridge wJiiich ,sli<>uld embpdy an estinuite of Jts total cost ; that the 
proposition to issue bonds should be submitted to a popular vote of 
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the eleetors of the city, at a spécial élection, and receive the approval 
of a majority of the eleetors voting at sucb élection before tiie bonds 
were issued; and that such élection should be called within 60 days 
after the adoption by the council of the proposai or plan for building 
the bridge. 

It is cïaimed by counsel for the city, as we understand, that, because 
the aforesaid act contained a provision conferring power to issue bonds 
for the construction of a bridge, it embraced more than one subject, 
and was therefore obnoxious to section 27, art. 4, of the constitution 
of the State of Minnesota, which déclares that "no law shall embrace 
inore than one subject which shall be expressed in ils title." This 
contention, we think, is based upon a misconception of the meaning 
and purpose of the constitutional provision in question. It was not 
adopted to prevent the législature from inserting in an act any pro- 
vision which is germane to the gênerai subject to which the act re- 
lates, but to prevent surreptitious législation, and the union in the 
same act of incongruous matters, which hâve no natural relation to 
each other, or to the gênerai subject with which an act deals. Citv 
of Omaha v. Union Pac. Ry. Co., 36 U. S. App. 615, 623, 20 C. C, A. 219, 
and 73 Fed. 1013; Travelers' Ins. Co. v. Township of Oswego. 19 U. 
S. App. 321, 332, 7 C. C. A. 669, and 59 Fed. 58; Tabor v. Bank, 27 
U. S. App. 111, 10 C. C. A. 429. and 62 Fed. 383; Johnson v. Har 
rison, 47 Minn. 575, 577, 50 N. W. 923; Montclair v. Ramsdell, 107 
U. S. 147, 2 Sup. et. 391; Cooley, Const. Lim. (6th Ed.) pp. 169-172. 
and cases there cited. 

This provision of the constitution ought not to receive a narrow or 
technical construction, which will embarrass législation by making 
laws unnecessarily restrictive in their scope and opération; but. like 
ail provisions of the organic law, it should be fairly and liberally in- 
terpreted and enforced, so that it will serve to prevent the abuses at 
which it was aimed, without placing unnecessary restraints upon 
législative action. An act like the one now in hand, which revises 
and amends the charter of a city located on the bank of a large river, 
is certainly not obnoxious to a constitutional provision limiting légis- 
lative measures to one subject, merely because the act authorizes the 
municipality, among other things, to issue bonds for the purpose of 
defraying the cost of a railroad and wagon bridge across such river. 
A provision of that kind bas a natural and an obvious relation to the 
gênerai subject, to which the attention of the législature was for the 
time being addressed, and for that reason such a provision must be 
pronounced germane to the gênerai purpose of the act. We hâve no 
doubt that the act of April 23, 1891, would be pronounced valid by 
the courts of Minnesota. City of St. Paul v. Colter, 12 Minn. 41, 50 
(Gil. 16); dity of Winona v. School Dist No. 82, 40 Minn. 13, 41 N. 
W, 539; Boyle v. Vanderhoof, 45 Minn. 31, 47 N. W. 396; Johnson 
V. Harrison, 47 Minn. 575, 50 N. W. 923; State v. La Vaque, 47 Minn. 
106, 49 K W. 525; Willis v.Mabon, 48 Minn. 140, 155, SON. W. 1110. 

A varjety of other questions are suggested in the brief of counsel 
for the city, and hâve been argued at some length, which, for the 
saïke of brevity, may be dîsposed of collectively. It is contended, ip 
substaDce, that the act of April 23, 1891, did not authorize an i^sije 
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of boncls tô bufld a bridge like the one involved in the case at bar, 
which wàs partly outside of the corporate limits of the city; that it 
did not warrant the issuance of bonds to build a bridge across a navi- 
gable stream uniess the consent of the secretary of war to the pro- 
posed location of the bridge had been obtained; that the common 
council did not adopt a proposai or plan for building the bridge, with- 
in the fair intent and meaning of the act of April 23, 1891, before the 
bonds in controversy were issued; that the proposai or plan, such as 
it was, contained no estimate of the cost of the structure; that the 
original resolution of the council adopting such proposai or plan, if 
the same was adopted by the council, was never signed by the mayor 
of the city, as it should hâve been to become operative; that William 
Thuet, who signed the bonds as comptroller of the city, was not at the 
time a city offlcer; that no valid élection was held to obtain aUthority 
from the electors to issue the bonds; and that the provisions of the 
charter of the city of South St. Paul relative to the signing and publi- 
cation of ordinances and resolutions were not foUowed in so far as 
the ordinances and resolutions relating to the issuance of the bonds 
in suit were concerned. 

It is to be observed, however, that some of the assumptions of fact 
contained in the foregoing propositions are contrary to the spécial 
finding which was made by the tHal judge. The trial judge found, 
among other things: 

"That the common council of South St. Paul, by a vote of more than 
three-fourths of ail Its members, agreed to adopt, and did adopt, on or about 
May 7, 1891, a proposai or plan for building a combina tion railroad and wagon 
bridge across the Mississippi river, at or near South St Paul, which proposai 
or plan stated the plan and specifléations for constructing said bridge, to- 
gether with an estimate of the total oost thereof, and that on the same date 
said common couîicil of South St. Paul determlned to submit to the qualifled 
electors of sàld city the proposition of Issuing the bonds described in the com- 
plalnt, in aid of said bridge, and gave due notice to the qualifled electors 
that an élection would be held in the several élection districts to détermine 
the question whether the said bonds should be issued, and that an élection 
was accordingly held on the 28th day of May, 1891, at which time a majority 
of the qualifled electors voting at said élection voted in favor of issuing said 
boûds; • * • that thereafter, on May 28, 1891, at a meeting duly held, 
the common council of the city of South St. Paul adopted a resolution of 
which Exhiblt B (the same being a resolution authorizing the issuance of 
the bonds In suit) attached to the answer Is a true copy, and that the same 
waa duly signed by the mayor; • * • that William Thuet was on the 
29th day of May, 1891, the city comptroller of the city of South St. Paul; 
• * ♦ that the plaintiffi purchased the coupons described In the complaint 
before maturlty, * » ♦ and In the open marliet, and is a bona flde holder 
thereof." 

Inasmuch as the findings by the trial judge are not open to dispute 
in this court, but must be acceptéd as conclusive (Insurance Go. of 
North America v. International Trust Co., 36 U. S. App. 291, 302, 303, 
17 0. C. A. 616, and 71 Fed. 88), it follows that several of the conten- 
tions above mentioned are without merit. But, if such was not the 
case, it is nevértheless true, we think, that the défendant city ia 
estopped in this action from asserting the invalidity of the bonds on 
any of the groundâ last above indicated, by the récital which the bonds 
contained, and by the finding of the trial court that the plaintiff pur- 
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chased the coupons in suit before maturity in the open marliet, and is 
a bona flde holder thereof. The récital last referred to is as follows: 

"This bond is one of a séries of seventy-five bonds, issued to ald In building 
a bridge, and authorized by act of the législature of the state of Minnesota, 
at a session thereof held in the year 1891 , and in compliance with a resolution 
of the common council of the city of South St. Paul, at a regular meeting 
thereof, held May 28, 1891; and, to the payment of this bond and interest 
thereon, the faith and crédit of the city of South St. Paul are irrevocably 
pledged." 

The bonds were signed by the mayor of the city of South St. Paul 
They were attested by the city clerk, countersigned by the city comp- 
troller, and bore the imprint of the corporate seal. It was a part of 
the officiai duty of thèse otBcers to exécute and deliver the bonds, 
and, before doiiig so, to ascertain and détermine whether ail of the 
antécédent conditions prescribed by the act under which tlsey were 
issued, such as the adoption of a proposai or plan, the holding of a 
lawful élection, and the passage of proper resolutions or ordinances, 
had been duly performed. Under thèse circumstances, the fact that 
bonds were issued containing a représentation that they were "au- 
thorized by act of the législature of the state of Minnesota at a session 
thereof held in the year 1891" estops the municipality from tendering 
proof, as against a bona fide holder of the securities, that they were 
not so authorized, and that certain prelimlnary action necessary to 
validate the bonds had not in fact been taken. A power having been 
vested in the city, by the act to which référence is ma de in the bond, 
to issue such obligations for the purpose therein expressed, an inno- 
cent purchaser was entitled to rely on the représentation that they 
were authorized by the act, the same being a représentation, in sub- 
stance, that ail antécédent conditions named in the act had been 
duly performed. City of Huron v. Second Ward Sav. Bank, 30 C. C. 
A. 88, 86 Fed. 272; National Life Ins. Co. of Montpelior v. Board of 
Education of Huron, 27 U. S. App. 244, 2Gt;, 10 C. C. A. 637, and 62 
Fed. 778; E. H. Rollins & Sons v. Board of Com'rs, 49 U. S. App. 390, 
26 C. C. A. 91, and 80 Fed. 692; School Dist. v. Stone, 106 U. S. 183, 
187, 1 Sup. et. 84; Town of Colloma v. Eaves, 92 U. S. 484; Commis- 
sioners y. Belles, 94 U. S. 104; Countv Com'rs v. Beal, 113 U. S. 227, 
238, 239, 5 Sup. Ct. 433; Cairo y. Zane, 149 U. S. 122, 13 Sup. Ct. 803; 
Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613; Commis- 
Bioners v. Block, 99 U. S. 686; San Antonio y. Mehaffy, 96 U. S. 312. 

With respect to tlie- claim that the bonds in controversy were in- 
valid because the bridge as projected did not lie wholly within the 
corporate limits of the city of South St. Paul, and that they were fur- 
ther affected by the fact that at the date of their issue the secretary 
of war had not flxed the exact location of the structure or approyed 
of the proposed location, it may be said, in this connection, that 
neither of thèse considérations can be held to hâve impaired the 
yalidity of the bonds. Such considérations could in no event impair 
their yalidity in the hands of an innocent purchaser for value. The 
power to issue bonds, which was granted by section 18 of the act 
of April 23| 1891, was doubtless conferred for the express purpose of 
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enabling the city to aid in the construction of a bridge across the 
Mississippi river, a part of which structure would neeessarily be on 
the opposite or east banli of the river, and outside of the city limita ; 
and the bridge sd had in view was of as great advantage to the city as 
it would hâve been if located whoUy within the corporate boundaries. 
Ample authority is found in the act for the construction of the bridge 
now in question. 

We are also of opinion that a purchaser of the bonds in the open 
market was not bound to inquire whether the secretary of war had ap- 
proved of the proposed location of the bridge on account of which 
they purported to hâve been issued. The congress of the United 
States had authorized the bridging of the Mississippi river with a rail- 
road, wagon, and foot passenger bridge "at a point suitable to the in- 
terest of navigation, • * * at or near the city of South St. Paul." 
This act was passed on April 26, 1890 (26 Stat. 69, c. 163). And, 
since the city had undert^en to aid in the construction of such a 
bridge across the river at that point, it was the duty of the city au- 
thorities to obtain from the secretary of war an approval of the plan 
of the structure and its proposed location before the bonds were is- 
sued ; and a purchaser of the bonds in the open market was entitled 
to présume from their mère présence in the market that this duty had 
been duly performed, and that such approval had been obtained. 

The validity of the bonds is also challenged on the ground that they 
were issued to aid in the construction or equipment of a railroad, and 
were in excess of the amount which could be lawfully issued for that 
purpose, under section 15, art. 9, of the constitution of the state of 
Minnesota. That section of the constitution, in substance, limits the 
sum which any municipal corporation may contribute, in the shape of 
bonds or otherwise, to aid in the construction or equipment of any 
railroad, to 5 per centum of the value of the taxable property within 
such corporation, to be ascertained by the last assessment on said 
property for state and county taxation préviens to incurring such in- 
debtedness ; and it is assumed, in support of the argument in behalf 
of the city, not only that the bonds in suit were railroad aid 
bonds, within the meaning of the constitution, but also that the bonds 
were not issued until 1894, when the assessment of the city had fallen 
to a point which would not warrant an issue of bonds to the amount 
of $75,000, that being the amount which was actually voted and is- 
sued. We are strongly disposed to conclude that bonds like those in- 
volved in the présent controversy, which were issued in aid of building 
a bridge over the Mississippi river that was désigned for the use o' 
wagons and pedestrians as well as for the transportation of railroad 
trains, should be esteemed bond» issued in aid of a local improvement, 
and that they were in no proper sensé "railroad aid bonds," within the 
meaning of the constitution. But, be this as it may, thèse bonds were 
executed on May 29, 1891. The trial court so found, and that finding 
inust be regarded as concluaive. The last assessment preceding that 
date, according to the statôment of counsel for the city, showed that 
the aggregate amount of city property subject to taxation was $1,654,- 
343, which was a sum nlore than sufficient to warrant the issue 
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hère in question. The resuit is that the plea that the issne was ex- 
cessive, and in riolation of the constitution, is, in any event, nntena 
ble. 

It is finally urged that the bonds were void upon their face, because 
they did net mature for more than 30 years after they were executed, 
and for that reason were not authorized by section 18 of the act of 
April 23, 1891. The fact is, however, that the bonds did not begin to 
bear interest until June 1, 1894, and they were payable on that day 
30 years thereafter. This was a substantial compliance with the 
law, as has several times been held, and the bonds were not void, nor 
the validity thereof in any wise affected, for the reason last assigned. 
Township of Eock Creeli v. Strong, 96 U. S. 271, 277; Dows v. Town 
of Elmwood, 34 Ped. 114, 117. 

The resuit is that the record before us discloses no error, and the 
judgment of the circuit court is therefore affirmed. 



ALABAMA G. S. EY. CO. v. COGGINS. 
(Circuit Court of Appeals, Sixth Circuit. July 5, 1898.) 
No. 520. 

1. Cabribrs of PAssENflEBs— Négligence— Personal Iïîjdribs at Statioh. 
Where a railroad passenger, without objection by the company or its 
agents, aliglits at an Intermediate station, where passengers are recelved 
and discharged, for any reasonable and usual purpose, lilie that of re- 
freshment, the sending or receipt of telegrams, or of exercise by wallsing 
up and down the platform, or of the lilce, he does not cease to be a pas- 
senger, and is justifled In the belief that the company Is exercising due earo 
for hls safety. 

a. Samb— Question for Jury. 

Plaintiff, an employé of a telegraph company, whose Une extended along 
the railroad, was travellng In the caboose of a freight train to a point 
where repairs were to be made. Near an intermediate station the train 
stopped at the usual place for the allghting of passengers, which was some 
1,500 feet from the station proper. Plaintiff allghted, and, according to 
the testimony In hls behalf, started to walk to the station, to see If there 
was any telegram for him from hls employer, going by the only practicable 
way, whlch lay between the train tracs, and a slde track. The évidence 
for défendant was that plaintiff had no business at the station, and was 
merely loitering between the tracks. He was struek while on a cut-ofî 
track by a car which the trainmen were swltchlng to the slde track. Helâ^ 
that the question whether, at the tlme, he was entltled to the degree of 
care due a passenger, or merely to that due a stranger on the tracks, wa» 
properly left to the jury, nnder proper Instructions. 

8. Négligence— Efpect of Georgia Statdtbs. 

Code Ga. §§ 2072, 3034, change the common law In respect to liability for 
négligence only in the partlcular that when there Is négligence by both 
parties, whlch Is concurrent and contrlbutes to the injury, plaintiff Is not 
barred entlrely, but may recover damages reduced below full compensation 
by an amount proportioned to the amount of the fault attrlbutable to hlm. 

i. Cabribbs of SPassengebs— Négligence at Railwat Station. 

When a passenger Is proeeedlng In the usual way from a train tb the 
station, he has a rlght to assume that the company wlll not expose him to 
danger without full warnlng; and, though this does not relieve him from 
exercising ordlnary care in a yard where trains are movlng about, It is a 
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question for the Jury whether he Is not Justifled In assumlne that a 
train on the main track would not suddenly be switched across the only 
practicaWe patli open to him, without some spécial warning. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee 

Wm. L. Frierson, for plaintiff in error. 
Chanipe S. Andrews, for défendant in error. 

Before TAFT and LURTON, Circuit Juc-ges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is a writ of error to reverse the judg- 
ment for the plaintiff below in an action for damages for a personal 
injury inflicted in Georgia. The plaintiff, Coggins, was a lineman 
or telegraph repairer in the employ of the Western Union Telegraph 
Company. His wages were |50 a month, and his expansés. He was 
furnished by his employer with an annual pass over the defendant's 
road. Upon what considération this annual pass was issued by the 
railroad company to the telegraph company did not appear in the 
évidence. The contract was called for by plaintiff's counsel, and 
was not produced. The court charged the jury that the rights of 
Coggins were the same as if he had paid his fare, and this, thongh ex- 
cepted to, is npt assigned for error. The évidence for the plaintiff 
tended to show the foUowing state of facts: Coggins was directed 
by his superior to take passage on this train, which was a freight 
train carrying passengers, for Crudup, where the telegraph line 
needed repair. At Rising Fawn, Ga., an intermediate station, the 
train stopped to do some switching. The caboose in whicli Coggins 
was riding stopped about 1,500 feet from the station. This was the 
usual place for passengers by freight trains to alight. The only prac- 
ticable way of reaching the station from this point was to walk be- 
tween the main track and the house or scale track, which lay parallel 
to the main track on the right. Coggins had inquired of the brake- 
man how long the train would remain at Rising Fawn, and, on being 
told that its stay would be half an hour in length, alighted from the 
caboose, and walked between the tracks towards the station, to in- 
quire whether there were any telegraph messages to him from his 
superior. It was customary for his superior, when he was ont on the 
line, to telegraph orders to points where his train was lilîely to stop. 
As Coggins walked towards the station, he saw part of the train upon 
which he had come backing towards him on the main track. As it 
approached, he concluded it would be safer to cross over near to the 
house or scale track, lying parallel. A cut-off or switch track cross- 
ing diagonally from the main track to the house track lay just in front 
of him, and at his side. He crossed this, towards the scale track. 
His left side was now towards the approaching train. As he stepped 
over the second rail of the cut-off track, he heard a brakeman on the 
ground back of him calling in a loud voice to another brakeman on 
the approaching train. To see the cause of the calling, he turned 
half round towards the right, just as he reached the end of the ties of 
the cut-off track. As he did so, the cars, which, instead of continuing 
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on the main track, as he expected, had been switched on to the cut- 
oft track, struck his right shoulder, whirled him about, and threw 
him on his back, with his left arm under the wheels. He was more 
or less familiar with the yard at Rising Fawn, and the brakeman en- 
gaged in switching the train had told him that they were about to 
switch a number of cars on to the furnace tracks, which lay to the 
east of the main track, and on the side opposite to the house or scale 
track. Hence he did not anticipate that the train, as it approached, 
would be switched over on the house track cut-off. Both the brake- 
men engagea in switching the train were where they could hâve seen 
Coggins had they looked; and one did see him, but was made so 
speechless at the sight of his danger as not to give him warning, and 
the other one, who was on the rear end of the baeking train, did call, 
but not until it was too late for Coggins to escape. This is the case 
for the plaintiff. 

The défendant introduced eA'idence to show that the accident oc- 
curred 15 or 20 minutes after the train stopped at Eising Fawn ; that 
Coggins was loitering along between the tracks, talking with ac- 
quaintances whom he met there; that he had no ground to anticinate 
the receipt of télégraphie orders at that point; and that he was stand- 
ing on or near the track, looking np at the telegraph wires, when 
struck. Counsel for the railroad company excepted to that part of 
the charge of the court in which, after explaining the high degree of 
care a railroad company owes to its passengers, the court submitted 
to the jury as an issue of fact whether Coggins was to be regarded as 
a passenger when he was injured. Upon this point the court said: 

"Now, tlien, when the company undertook to carry him on this freight v.w 
so long and while he was a passenger, the. company owed to him the highesi 
degree of care for his protection, for his safety, as It did to any other pas- 
senger; provided, of course, that a passenj;or who talces or undertakes to 
ride on a freight car understands Ihere is a ditrerence between that and a pas- 
senger car, that it is managed differently, that the appliances are différent., 
that its conveniences are dilïerent; and, of course, it is only the exercise of 
that high degree of care, such as it might practically exercise with a freight 
train as distinguished from a passenger train. The increased danger of 
riding on a freight train as compared with a passenger train the passenger 
undertook hlmself, and the company was required to exercise care of the 
highest character in the management of a freight train, but not of the same 
degree it would be bound to do in a passenger train. 

"Now, when they reached Rising Fawn, that not being the plalntilï's place 
of destination, if he alighted from the car intending to go direct to the dépôt 
for a particular business purpose, and with the intention of returning when 
that purpose was aecomplished, he would, while .going to and from the dépôt, 
exercising the proper diligence due frora a passenger, remain a passenger, 
and would be entitled to the degree of care belonging to a passenger. Now, 
that rule applies until he had time to get off the car, going along exercising 
reasonable prudence to do so, attend to his business (if he had any), and return, 
and no longer. The llabillty of the company to him as a passenger lasted only 
so long as to glve him a reasonable time in which to get to the dépôt and re- 
turn, after transacting his business, and did not extend to him after the lapse 
of that time. After that they owed him no duty, except that which they 
owed to any stranger, — not to wantonly or unnecessarily injure him. 

"Now, then, coming back after the train stopped: If they stopped that 
train at the place where It was usual for passengers to get out and alight 
from a train whose point of destination was there, where It was usual for 
passengers to get out and go to the dépôt on proper business, and tbls man 
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Coggins'gqt ogi.and went along. <>a bis business, as an ordinarily prudent ipan 
would do,:sSX>d was on hls way to the; dépôt, the company owed him that 
degreè of çâre that It owes to its passengers not to Ttiurt him, ànd so operate 
Its trains as that during the tlme necessary for him to get ont and back, 
that thèy would nbt strike him on his waly, jprovided he was movlng along the 
iisual wày of goiug to the dépôt; and If the compauy failed to exercise that. 
degrés of care,, and he was struck and in]<;ired, it would be liable for the acci- 
dent. Now, on the contrary, if, after they had got in the yard, he got out ot. 
the train, wlthout haring any business that required him to go to the dépôt, 
that not being his point of destination, or wlthout havlng any particular 
business to goto the dépôt, and instead of golng by the direct and usual route 
and wlthin a reasonable tlme, such as any other man (a prudent man) would 
hâve required to go to the dépôt; and If, Instead of that, he, out of mère 
curloslty, got out to look through the yard and talk wlth the employés in the 
yard,— If he étoppéd in the yard, and began to talk and loiter abêtit the yards 
there in conversation, or if he began to look at the overhead wires, as one of 
the wltnesses Indieates probably he dld (at least, there Is a sllent proof that 
tends to show that),— why, then, in each of thèse contlngencies, he would 
cease to be a passenger, but would be there on the switch yard at his péril; 
and the only duty the défendant company would owe to him In such a situ- 
ation as that would be the duty not to wantonly or unnecessarlly injure him, 
and they would owe him no greater duty than they would owe to a stranger 
in the yard wlthout any business." 

The foregoing states the law correctly, and leaves to the jury the 
issue in such a way as to enable them, without diflBculty, justly to 
détermine whether Coggins was entitled to the high degree of care 
from the railroad company due a passenger when he was struck. 
The Georgia Code (section 2067) provides that : 

"A carrier of passengers is bound to extraordinary diligence on behalf of 
himself and agents to protect the lives and persons of his passengers, but h« 
is not liable for injuries to the person after havlng used such diligence." 

As the accident happened in Georgia, this section fuiuishes the 
law of the présent case. Eailroad Co. v. Ihlenberg, 4.3 U. S. App. 
726, 21 C. C. A. 546, and 75 Fed. 873. But the section is only de- 
claratory of the common law, and the question when one who has 
been a passenger ceases to be such must still be determined by the 
common law. It is well settled that the obligation of a common 
carrier of passengers continues so long as they conform to the reason 
able régulations of the carrier; not only while they are on the cuis 
or other vehicle of transportation, but also while tliey are on the car- 
rier's premises for the purpose of the journey in going to or coming 
from the meaus of coûveyance. Gaynor v. Eailway Co., 100 Mass. 
208 j Terry v. Jewett, 78 N. Y. 338; Brassell v. Kailroad Co., 84 K Y. 
241; Klein v. Jewett, 26 N. J. Eq. 474, affirmed in 27 X. J. Eq. 550; 
and Baltimore & O. E. Co. v. State, 60 Md. 449, 463. The authori- 
ties are not quite so uniform upon the question whether the obliga- 
tion of the cairier extends to the same degree of care over the saf ety 
of its passengers when they alight at intermediate stations, and go 
to the station house while the train is waiting. But we think the 
weight of authority, reason, and custom ail require us to hold that 
where a passenger, wit|ioat objection by the company or its agents, 
alights at an ^nternfiediàte station, which is a station, for the discharge 
and réception of passengers, for any reasonable and usual purpose, 
like that of refteshment, of the sending; or receiptof telegrams, or of 
exet-cise by walking up and down the 'plitî6rm,oi''the like, he does 
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not cease to be a passenger, and is justified in the belief that the 
Company is exercising due care for his safety. The question is fuUy 
considered in a most satisfactory opinion in Dodge v. Steamsliip Ce, 
148 Mass. 207, 19 N. E. 373; in which the conclusion just stated is an- 
nounced, and is fortifled by many authorities. Other cases in which 
the same view is taken are McKimble v. Railro^d Ce, 141 Mass. 463, 
470, 5 N. E. 804; Parsons v. Eailroad Co., 1L3 N. Y. 362, 363, 21 N. E. 
145; Packet Co. v. True, 88 111. 612; Dice v. Locks Co., 8 Or. 60; 
Railroad Co. v. Rilev, 39 Ind. 568; Eailroad Co. v. Shean, 18 Colo. 
368, 33 Pac. 108; Clussman v. Railroad Co., 9 Hun, 618, approved 
73 N. Y. 606; and Hrebrik v. Carr, 29 Ped. 298, 300. There is noth- 
ing in the case of Railroad Co. v. Thompson, 76 Ga. 776, which in 
any way conflicts with thèse cases. There are two cases in which 
the contrary view is announced, though the facts of each case were 
such that it would seem to hâve been unnecessary i^o the décision. 
State V. Grand Trunk E. Co., 58 Me. 176; De Kay v. Eailway Co., 41 
Minn. 178, 43 N. W. 182. 

In the case at bar it was well established that the point at which 
the caboose of the freight train stopped was more than 1,500 feet 
from the station; that this was the usual point for the alighting of 
passengers from that train; and that the only practicable way to 
reach the station house from there was to walk between the train 
track and the house track, as the plaintifE did. It was in évidence 
that he had reason to expect to flnd a telegram for him at the station, 
and that he went directly there to get it. If this was true, he was 
a passenger, and had a right to rely on the company's exercising a 
high degree of care not to run him down. His évidence was contra- 
dicted, and the testimony of the railroad company tended to show that 
he loitered between the tracks, and had no business at the station. 
That made an issue for the jury, which the court left to them under 
proper instructions. 

Another exception by défendant was based on the refusai of the 
court to give a charge in the words f ollowing : 

"If the plaintifE was himself at fault in having exposed himself to the 
danger of being hit by a moving car, he cannot recover at ail, unless he bas 
shown by a prépondérance of the évidence that the servants of the défendant 
were guilty of such négligence as would amount to wantonness." 

The législature of Georgia has enacted laws deflning the cases in 
which liability for négligence arises. They are as f ollows : 

Code, i 2972: "If the plaintiff by ordinary care could hâve avoided the con- 
séquences to himself, caused by the defendant's négligence, he is not entitled 
to recover. But in other cases the défendant is not relieved, although the 
plaintiff may in some way hâve contributed to the Injury sustained." 

Section 2067: "A carrier of passengers is bound to extraordinary diligence 
on behalf of himself and agents to protect the lives and persons of his pas- 
sengers, but he is not liable for Injuries to the person after having used sucb 
diligence." 

Section 3033: "A railroad company shall be liable for any damage done to 
persons, stock, or other property, by running of the locomotives or cars, or 
other machinery of such company, or for damage done by any person in the 
employment and service of such company, unless the company shall make It 
appear that thelr agents hâve exercised ail ordinary and reasonable care and 
diligence, the presumption in ail cases belng against the company." 
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Section 3034: "No person shall recorer damages from a rallroad company 
for Injury to hlmself or his property, where the same is done by his consent, 
or is caused by his bwn négligence. If the complainant and agents of the 
Company are both at fault, the former may recover, but the damages shall 
be diminished by the jury in proportion to the amount of default attributablc 
to him." 

Sections 29T2 and 3034, when read together, introduce a varia- 
tion from the common law in one respect only. They déclare, first, 
that a plaintiff shall not recover when the accident is caused by his 
own négligence. They further déclare that, even if the défendant 
was négligent in such a way as to cause the injury, the plaintifl shall 
not recover if, with the defendant's négligence as an existing condi- 
tion of the situation, he could hâve avoided its conséquences by ordi- 
nary care. So far thèse ru les are the same as those established at 
the common law. Coasting Co. v. Toison, 139 U. S. 556, 11 Sup. CL 
653. Finally, however, they provide that, when the négligence of 
both parties is concurrent and contributes to the injury, then the 
plaintifE shall not, as at common law, be barred entirely, but may 
recover damages reduced below full compensation for the injury by 
an amount proportioned to the amount of the default attributable to 
him. The décisions of the Georgia court in construing thèse sections 
hâve not always been as clear and as intelligible as might be desired; 
but the f oregoing coïncides with the construction which has been put 
upon them by that court in the latest and earliest cases, which hâve 
been called to our attention. Railroad Co. v. Luckie, 87 Ga. 6, 13 
S. E. 105; Kailroad Co. v. Johnson, 38 Ga. 409, 433. In the case at 
bar, if the plaintifE was négligent, it was in stepping upon the cut-oiï 
track in the face of an approaching train, on the assumption that 
the train was about to pass him on the main track. If the défend- 
ant was négligent, it was in failing to warn the plaintiff, a passeu- 
ger, that the train was to be switched off onto the cut-ofï. If the 
jury were to flnd both parties thus négligent, their négligence would 
be concurrent, and the damages mnst be apportioned. The case was 
not one where the négligence of défendant had begun, or was actually 
existing as a condition of the situation when the plaintiff's want of 
due care intervened, but the want of due care on the part of both 
was concurrent. Hence the charge asked was not applicable to the 
case. 

Finally, it is assigned for error that the court refused to direct a 
verdict for the défendant as requested. In this the court was clearly 
right. If the plaintifl was a passenger at the time of the accident, 
as the jury might hâve found from the évidence, then the same rules 
for determining the existence of contributory négligence on his part 
do not apply as if he were a traveler at a railway crossing. Terry 
V. Jewett, 78 N. Y. 338; Brassell v. Railroad Co,, 84 N. Y. 241; Klein 
V. Jewett, 26 N. J. Eq. 474. When a passenger is proceeding in the 
usual way from the train to the station, he has a right to assume that 
the company will not expose him to danger without full warning; 
iand, though this does not relieve him from the duty of exercising 
ordinary care in a yard where trains are moving about, it might wel) 
be left to a ja,ry to say whethér it did not justify him in assuming 
that a tifain'on a main track would not suddenly be switched across 
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the oulj practicable path open to him in reaching the station, without 
some spécial warning. The judgment of the circuit court is alfirmed, 
with costs. 



STEWART et al. v. MORKIS et al. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1808.) 

No. 476. 

1. SbT-OPF— MUTUALITT OF Demakds — Shkvivtnq Paktners. 

In au action by a partnership, tlie défendant may plead in set-ofC a 
demand against a former partnersliip, of which the plaintilïs are tlie 
survlving nieinbers, and to which they succeeded. 

2. WiTNKssEs— Use dp Mémorandum. 

Under the rule in Illinois, which is followed by the fédéral courts in 
that State, a witness may use a mémorandum to refresh bis memory only 
when he has an Independent recollection of the facts. If he can only testify 
to them because he flnds them on his mémorandum, he cannot properiy 
elther read or speaii from It. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

S. P. McConnell, for plaintiff in error. 
Chas. H. Aldrich, for défendant in error. 

Before WOODS and SHOWALTER, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. This action vvas brought by Robert B. 
Stewart and Elisha B. Overstreet, co-partners, doing business under 
the iirm name of Stewart & Overstreet, against Nelson Morris, Frank 
E. Vogel, and Edward Morris, co-partners, doing business as Nelson 
Morris & Co., to recover the purchase price of cattle, amounting to 
$14,931.44, sold by the plaintiffs to the défendants on December 31, 
1894, and January 1, 1895. The défendants pleaded a set-otT of 
$15,406.71, arising from the failure of title to cattle which they 
had purchased from the co-partnership of Cash, Stewart & Over- 
street on December 10, 1890, which firm was then coraposed of the 
plaintiffs in this case, and James G. Cash, who died in April, 1891. 
The ârm of Cash, Stewart & Overstreet was succeeded by Stewart 
& Overstreet. It is urged that there is wanting hère that mutuality 
of demands which is essential to the right of set-off ; but the author- 
ities leave no room for doubt on that subject. The question of 
mutuality is to be determined by the relations of the parties to the 
several demands at the time when the set-off is pleaded. 22 Am. 
& Eng. Enc, Law, 295, 296; Wat. Set-Off, §§ 227, 229. 

The errors assigned on rulings of the court during the progress of 
the trial, excepting one, relate to questions which were purely tech- 
nical, and which manifestly had nothing to do with the resuit; but 
an error was committed in admitting testimony which cannot be 
said, with certainty, to hâve been harmless. A witness was called 
to prove statements made by one of the plaintiffs in. error, of which 
statements the witness had made a mémorandum in longhand. The 
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witoesB, having been told by the court, over objection, that, "if he 
thought his recollection would be pef reshed by ref erring to the notes, 
he might «se them for such purpose," said: 

"I would say, thls is a matter of over six years ago, and I would not be able 
to give the language of Mr. Overstreet. But by looklng at thèse memoranda 
I could tell almost rerbatim what Mr. Overstreet stated, and I would prêter 
to State what took placé at that tlroe from my memoranda, instead of trusting 
to my memory. I can't tell whether I could recoUect back to January 24, 1891, 
and State what took place, or what I recoUect from the notes taken at that 
time. So I would prêter to refresh m y memory by reading the memoranda 
as it took place exactly, because I do not wish to make any statement not in 
exact accordance with the facts." 

Thereupon, with the permission of the court, the witness pro- 
ceeded to read his mémorandum to the jury. 

While there is eonflict of authority on tlie subject, such testimony 
having been held admissible in some instances (Halsey v. Sinese- 
baugh, 15 N. Y. 485, cited in Maxwell's Ex'rs v. Wilkinson, 113 U. 
S. 656, 5 Sup. et 691; Clark v. Vorce, 15 Wend. 193; Insurance Cos. 
V. Weides, 14 Wall. 375; 1 Greenl. Ev. § 437, and notes), it seems to 
be clear that in Illinois such évidence is not admissible: Elston v. 
Kennicott, 46 111. 187; Railroad Co. v. Adler, 56 111. 344. At page 
348 in the last-named case it is said: 

"It has been held by this court that a witness may use a mémorandum to 
refresh his memory. Dunlap v. Berry, 4 Scam. 327. But, while the witness 
may use the mémorandum to refresh his memory, he must be able to state 
that he remembers the facts. If he has no recollection of the circumstances, 
and can only say that they are true because he flnds them on his mémorandum, 
It would not be proper to permit the witness to either read or speak from the 
mémorandum." 

The fédéral courts foUow the rule of the state in vs-hich the trial 
is had. Ex parte Fisk, 113 U, S. 713, 720, 5 Snp. Ct. 724; Citv of 
Chicago V. Baker, 30 C. C. A. 364, 86 Fed. 753. The judgment below 
is therefore reversed, with direction to grant a new trial. 



ROGERS V. LOUISVILLB & N. R. CO. 

(Circuit Court, W. D. Tennessee. May 28, 1898.) 

No. 130. 

Mastbr and Servant— Dbfbctivb Car— EvroaNCB— Dihbcting Verdict. 

The mère fact that a brakeman was killed by falling at night from 
a freight train, composed of 12 or 14 cars, and being r'un over, is not suffi- 
clent to warrant an Inference that he sllpped from the roof of a certain 
car, whieh was defective In having no footboard; and, In the absence of 
ail other évidence, the court will direct a verdict for défendant. 

Action by Susan Bogers, administratrix, against the Louisville & 
Nashville Railroad Company, for the deatu of her son. The court 
directs verdict for défendant. 

Thomason & Thomason, for plaintift. 
Sweeney & Farobough, for défendant. 
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HAMMOND, J. (charging jury). Because the plaintiff has.failed 
to show, by a prépondérance of the proof in this case, that her son 
lost his life by the négligence alleged in the déclaration, I am con- 
strained to direct that your verdict should be for the défendant, and 
it will be entered accordingly. 

Technically, this is ail I need say to you, and we migbt end the case 
with that direction; but it is my great désire, and constantly my 
habit, whenever I take that course with a case, to justify, as far as I 
am able to do so, the action of the court, by giving to the gentlemen 
of the jury the reasons that actuate me in giving that direction, so 
that it may find approval in your own intelligence, if it can find ap- 
proval at ail. 

The great trouble about ail thèse cases is the human sympathy 
that demands and overwhelmingly suggests to everybody that where 
a man loses his life through such a calamity as came upon this plain- 
tifC's son, and he was in the service of a railroad company, we should 
like to see her compensated for the loss in some way, by having a sum 
of money that will help take care of her, in the absence of the son 
upon whom she depended. But it would be utterly impossible to in- 
troduce into our law the practice that would make a railroad company 
an accident or a life Insurance company, to pay ail of its employés 
ivho are hurt and injured in its service a sum of money to compensate 
those who are dépendent upon them. There is no such law as that, 
and it is the greatest injustice to the railroad companies to proceed 
upon the theory of compelling them to pay money to everybody who is 
injured in their service. They do not get any pay, like accident In- 
surance companies. You had a trial of an instance of that before 
you, — that, where there is a life Insurance policy or an accident iii- 
surance policy, the company gets its regular premiums, which are ad- 
justed according to the circumstances of the case, and according to 
the risk, which premiums are supposed to compensate that company 
for its promise to pay damages when an accident occurs or when his 
life terminâtes. The railroad companies do not receive any such pre- 
miums as that. They pay high wages, and good wages, for the serv- 
ices that men do for them, and they pay them, and must pay them, 
upon the theory that the man's wages compensâtes him for the risk 
that he takes; and every man who enters into the service of a rail- 
road company agrées, when he goes into it, — as a matter of bargain 
and as a matter of contract, he agrées with the railroad company, — 
that he will take the ordinary risks that belong to the service into 
which he enters. There is not in the history of human affairs any 
more dangerous employment, scarcely, than that of a railroad brake- 
man. Perhaps there are some more hazardous employments, in the 
handling of dynamite, gun cotton, powder, and explosives of that kind, 
but, outside of that class of business, men do not engage in any busi- 
ness 80 hazardous, and with so many risks attendant to it, as that 
of a railroad brakeman, and ail that risk he takes when he goes into 
the service of the company ; and statistics show that a very, very large 
per cent, ai the men who go into it are sooner or later in some way 
injured or lose their lives. 
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' Now, the railroad company, on ita part, enters intô a bargain tliat 
it will furfaish to the men who woub foï it reasonably safe appliances, 
that are known to the business, for the purpose of their protection 
against the dangers that are involved in the service; and the law 
rigidly requires that every railroad company shall perform that obli- 
gation of its contract, and that it shall hâve its appliances for doing 
the work in a reasonably safe and proper condition ; if the safety dé- 
pends upon the structures and appliances, that the railroad shall 
hâve that which is reasonably safe. ^ They are not required to hâve 
the best. You can sit down and calculate that, by the high art of 
mechanics, one structure would be saf er than another. We are a 
great deal safer if we take an océan greyhound to go across the At- 
lantic océan than we would be were we to take a common, everyday 
tramp ship, but if we take the tramp ship we take the risks that attend 
the tramp ship, The company that runs the tramp steamer is nof 
bound to furnish us ail the safety that we flnd upon the. océan grey- 
hound. And so it is with thèse railroads. They are not bound to 
furnish the best appliances that are known to the art of railroading 
to their employés. They hâve the right to furnish such as they are 
able to pay for, such as their business demands, and such as are in 
common use among railroad corporations in doing the transportation 
of the country, and that appliance which is ordinarily in use by them 
and considered safe is that which they hâve the right to supply; and, 
when a man goes into their service, he knows what kind of railroad 
company it is, what kind of appliances they hâve, and he knows what 
their ordinary method of doing business is, and he takes the risks 
that are incident to that service. 

Now, we know, and it is in this record, that in making up thèse 
freight trains, for passing over the railroad, in what we call the 
"freight transportation department," the company may use cars that 
are furnished with air brakes, and when they use those cars, and bave 
a train made up of cars that are using the ordinary air brake, the 
brakemen probably do not hâve to walk over the cars, and that danger 
is eliminated from that kind of a train, and it is a great deal safer 
than one where the brakeman has to walk about and over the train, 
and turn the crank or the wheel that sets the brakes on the freight 
cars. But we also know, as a mattêr of history, — the history of our 
country, — that the railroad companies do not ail of them hâve their 
cars furnished with air brakes. They may not ail be able to pay for 
them; at least, they ail hâve not got them. We bave a law, of 
course, that requires them now to use that kind of brake, and the 
interstate commerce commission has given them two years longer in 
which to equip their service with that kind of less dangerous and 
more useful brake, and also to put in a less dangerous coupling; but 
until that law takes effect, and the dangers incident to the service 
are lessened by obédience to the law of having the air brakes, and 
having the patent couplers, the brakemen, when they are in the serv- 
ice, take the risk of such appliances as they hâve. 

And we know that, in the common everyday transportation of rail- 
roads and interchange of trafiQc with each other, they congregate to- 
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gether, in a train, cars that are not uniform in their construction, 
and they are not uniform in the appliances that they hâve for the 
protection and safety of the brakemen. Whatever danger there is in 
tliis want of uniformity the brakeman takes. He knows, when he 
goes into the service of the Louisville & Nashville Eailroad Company, 
or any other railroad company in this country. no matter where it is 
located, that it is utterly impossible to provide a perfectly uniform 
train, with référence to its appliances and to the heights of the cars, 
and those things that would go to minimize and lessen the dangers, 
and therefore, when he goes into the service, he takes the risks of any 
inequalities that there may be about the train. 

But, taking ail that into considération, there is nothing better set- 
tled in our law — because it is settled by a décision of the suprême 
court of the United States — than that, whenever a railroad company 
receives from another company a railroad car to be transported on its 
own line, it owes a duty to its railroad hands that they shall see that 
that car is reasonably safe for the service into which they are to 
put it. They are bound to inspect it, not only for the purpose of 
seeing to it that the wheels are ail right and whether the brakes are 
ail right, but they are bound to inspect it ail over and every where, 
and see whether it is properly constructed, and properly adapted to 
the uses to which they are about to put it, and if they do not make 
that kind of an inspection they are guilty of négligence. If they 
do make that kind of an inspection, and they accept and put into the 
service a déficient and defective car, which is not reasonably safe, they 
are négligent; and I would submit it to you, as a question for your 
détermination in this case, whether or not it was not an act of nég- 
ligence on the part of the Louisville & Nashville Eailroad Company 
to put in its train on this occasion a car whioh had a roof that was 
oval or cylindrical in its construction, and from 14 to 30 inches higher 
than the ordinary cars that they used in their freight trains, and 
without that car with the oval roof having on it the ordinary footrun 
for the safety of the brakeman, which we lind on the ordinary freight 
cars. They might hâve put a temporary footrun u7)on it, or they 
might hâve rejected it and declined it entirely; but I hâve not any 
doubt, if you found, from the facts in this case, that this car was 
that kind of a car, and it had no footrun npon it, and they took it 
in that way, it would be an act of négligence, and I would so sav tn 
you, if I had any occasion to submit that question to you. 

But the difflculty which the plaintifï has in this case is this: That 
the law requires every plaintiff to show, as I told you before, — not 
beyond a reasonable doubt, but by a prépondérance of the testimony, 
— that the injury occurred through the particular négligence which 
is alleged against the railroad company. It is not sufflcient to show 
that thé railroad company was négligent, and the plaintiff has not 
entitled herself to a verdict when she shows that this railroad com- 
pany was négligent in taking this car into its freight train without 
a footboard for the brakeman to walk over. She must go further 
than that, and show that it was by that spécifie act of négligence that 
the man was killed. 
88F.-30 
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Now, whatproof is there in this record thait tlig,t was so? It is not 
necessary,.and certainly it would be unreasoipaWe, to demand that 
when tjiefie trains are worked in the night, and when the accident oc- 
curs, as this did, about daylight in the morning, the plaintifl should 
be required to bring forward hère some eyewitness that saw him f ail 
off the top of that car that did not hâve the footboard on it. No 
such unreasonable demand as that could be made upon the plaintifï. 
But it is her duty to show, by whatever prooî is at hand,— if she has 
not got eyewitnesses, there must be circunistances or conditions that 
exist in the case f rom which you can see that it is a fair and reiason- 
able inference upon a prepoijderance of the testimony, — that her son's 
life was lost by reason of that particular defect that was in the train. 

If that kind of condition and that kind of circumstance are not 
found in the physical facts and in the proof, it is the plaintiff's mis- 
fortune. The law présumes everything in favor of the défendant un- 
til the plaintiff has proved the case by the prépondérance of the tes- 
timony. You cannot charge négligence against a défendant upon 
mère inferences that are unfounded from the facts and circumstances 
of the case. Négligence mnst be proved in every case by either the 
positive testimony of witnesses who saw and can testify as to the facts 
in dispute, or by facts and circumstances — what we ordinarily call 
"circumstantial évidence" — that are reasonably conclusive of that 
fact. 

This young man fell ofl the train not far from Bells, beyond ail 
question, and was killed, but the proof hère is that there were 12 or 
14 cars in the train. We know, as well as we can know anything, 
that it is an easy thing for a man to hâve fallen ofE of any one of 
those 14 cars. He might hâve fallen between any one of the 14 
cars that were on the train. He certainly might hâve fallen between 
any one of them that were in and about the middle part of the train, 
where it was his business to work. This car was in the rear part of 
the train, — the second car in front of the caboose, — and it is true 
that he had to pass over this unprotected roof in order to get to his 
place of working; but it does not folio w, because he had to pass 
over it, that his foot slipped for want of a footboard on that car. 
It might hâve slipped after he had walked entirely across the train. 
It might bave slipped as he went from one of those cars to the other. 
He might hâve gone entirely across that train, to a place on the other 
end, and been turning a brake in some other place, and hâve fallen 
off. It is not at ail a reasonable inference to say, from the simple 
fact that there was a defective car in this train, that this man lost 
his life because of that defect, without any other fact to point to it 
as the place where he did slip ofl- 

I hâve been very carefully Ilstening to Col. Thomason's argument, 
and hâve been looking and searching through ail the facts of this 
case to see if there was a single circumstance to lead to the fact 
that this man slipped ofl of this particular car any more than any 
other car, or that he might hâve fallen between this car any more 
than he might hâve fallen between any other car, — but it was appar- 
ent that he fell in between some car, as the wheels erushed him, but 
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it is impossible to identify the particular car tbat did run over him, 
because Ms coat sieeves protected or kept the wheels from being 
spattered up witb the blood, — but I bave been unable to flnd a 
single fact or a single circumstance tbat would point, reasonably 
or unreasonably, to an inference tbat this man fell off of tbis détective 
car, or fell between this dejEective car and the one next to it (for 
tbat was the way be was hurt unquestlonably), any more tban tbat 
be fell between any otber two cars in tbat train ; and, iu the absence 
of sucb a fact or of siich a circumstance, it is a pure assumption to 
say tbat be was burt by falling in between the détective car aud the 
one next to it. The fact tbat it was détective does not prove tbat 
fact. It might bave been tbat be lost bis footing in some otber 
way, and there are so many otber ways in which be migbt bave donc 
it that it is not reasonable to say tbat be lost it by tbat particular 
car simply because tbat particular car happened to be on this train; 
and for tbat reason I do not submit this question of the négligence 
of the Company to your judgment, and do not submit the question 
of bis falling ofï the train to you, because the plaintiff bas wbolly 
failed, in my judgment, to show by a prépondérance of the testimony 
that her son's life was lost by reason of the defect which had been 
proved against tbis railroad company on tbis trair>, if you sbould 
come to the conclusion that it was sucb a defect as tbat. 

The only matter tbat bas troubled my judgment abont it bas been 
wbether or not I sbould leave it to the jury to say, from the existence 
of the defect itself, that it was the cause of the accident; but I bave 
come to the conclusion that, in the absence of any otber fact or any 
otber circumstance to show that it was lost by the détective car, it 
is my duty, instead of submitting it to you, to say to you there is 
no proof in this record that the plaintiff lost his life by the alleged 
négligence in the déclaration, and for that reason I hâve directed 
your verdict, and let it be so recorded. 



TURNBR r. HAMILTON. 

(Circuit Court, W. D. Missouri, W. D. June 27, 1898.) 

tJsuBT — Action on Judombkt — Res Judicata. 

In Kentucky, one who negleets to plead usury to an action for tlie debt, 
and suffers judgmeut to go against tiim, cannot, in an action on sucli judg- 
ment, interpose as a défense the amount of usurious interest paid prior to 
the Judgment, though, under the state statutes as construed by the state 
courts, he would hâve a right, after paying the judgment, to sue, within one 
year, to recover the amount of usury embodled in It. 

Stone & Suddath, E. G. Kern, Chas. W. Sloan, and F. M. Black, 
for plaintiff. 

Karnes, Holmes & Krauthoflf, for défendant. 

PHILIPS, District Judge. On the 3d day of September, 1891, 
the New Farmers' Bank, a Kentucky banking corporation, recovered 
judgment against George Hamilton, A. W. Hamilton, and the above- 
named défendant, W. W. Hamilton, in the circuit court for Bath 
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county, in said state, a court of record of gênerai ju jisdiction, for tlie 
sum of $25,000, and interest thereon at the rate of 6 per cent, per 
annum from May 30, 1891, until paid; and the further sum of 
13,898.45, with interest thereon at the rate of 6 per cent, per annum 
from the 4th day of June, 1891; and the further sum of |575.18, with 
interest thereon at the rate of 6 per cent, per annum from the 20th 
day of June, 1891; and the further sum of |10.55, as costs, — 
on which judgments various sums were afterwards paid, leav- 
ing a balance of |15,550.67, including interest to the 22d day of 
April, 1897. In 1893 said bank executed a deed of assignment for 
the beneflt of creditors under the statute laws of the state of Ken- 
tucky. The plaintiff is trustée under said deed of assignment for 
its exécution and administration. An action at law on said judg- 
ment was brought in this court October 2, 1897, against the said W. 
W. Hamilton, who has filed answer herein. Among the défenses 
pleaded by the défendant is the f oUowing : 

"For a seventh and further défense, this défendant says that the indebted- 
ness ont of whlch said judgment arises was created a great many years ago, 
to wit, thirty years before suit was brought thereon; that during ail of said 
tlme the said George Hamilton, the principal in said indebtedness, had paid 
usurious interest to the said New Farmers' Banli, the exact amount of which 
is not linown to this défendant, but which, on information and beliet, he 
avers to be in excess of nine thousand dollars; and that the bocks of said 
banli, whereby the amounts'of said payments and usurious Interest wlU fuUy 
appear, are In the possession and under the control of the plaintiff, and to 
which this défendant has no access. Wherefore this défendant states tliat, 
as the surety of the said George Hamilton on said indebtedness, he is entitled 
to haye said judgment credited with said amount of nine thousand dollars 
80 paid by said George Hamilton as usury, aforesaid, the same belng included 
in said Judgment, and the New Farmers' Banlî belng hopelessly insolvent." 

The plaintiff has flled a motion to strike out said plea, for the rea- 
sons that the matters therein set out constitute no défense, nor any 
part of a défense, to the plaintifï's cause of action, and for the fur- 
ther reason that the défendant is estopped from pleading usuiy to 
the cause of action merged in a judgment, and because the plea does 
not state any fact showing that usurious interest was paid or re- 
ceived. 

At common law, the rule is uni versai, that a judgment betweeii 
the same parties in an action for the ascertainment of the amount 
due and owing on a promissory note or other contraçt is, as between 
said parties, conclusive, not only as to every matter embraced with- 
in the pleadings, but aiso as to every admissible matter of défense 
which might hâve been presented in that litigation. Cromwell v. 
Sac Co., 94 U. S. 352. It precludes the défendant in every forum 
wherever the judgment is produced as évidence from controverting 
the existence and amount of the debt, except where the judgment 
is assailed for fraud in obtaining it. If he had the means at the 
time of suit of proving the payment,,ïeléase,i or satisfaction, and he 
failed to show it, the matter as to the défendant has passed in rem 
judicatum. Dhnock v. Copper Co., 117 U. S. 559-565, 6 Sup. Ct. 855; 
Black, Judgm. § 754. This rule applies equally to the plea of usury 
in avoidance of a judgment. Id; § 759; Freem. Judgm. § 284 (a); 
Heath V. Erackleton, 20 Wis. 320; Mclidws v. Moore, 83 Ga, 179, 9 



TCENER V. HAMILTON. 469 

S. E. 615; Footman v. Stetson, 32 Me. 17. Neither will the courts 
open up and vacate a judgment to let in a plea of usury because such 
plea is beld not to evoke équitable interposition. Black, Judgm. 
§ 349, and citations in note; 27 Am. & Eng. Enc. Law, p. 1032. 

The contention of défendant is that, whatever be the rule at com- 
mon law, such a défense as is hère interposed is admissible under 
the statutes and décisions of the court of appeals of the state of Ken- 
tucky; and as the défendant, had he been sued in the state of Ken- 
tucky, could oppose this plea in an action at law on the judgment, 
he is, under the act of congress of May 26, 1790 (1 Stat. p. 122), en- 
titled to make the same défense hère. This may be conceded. 
Hampton v. McConnell, 3 Wheat. 234. 

The statutes of Kentucky applicable to this question contain, in 
substance, the foUowing provisions relating to interest: 

The légal rate of interest is 6 per cent, per annum. 

"Ail contracts and assurances made, directly or Indirectly, for the loan or 
forbearance of money, or other tliing of value, at a greater rate than légal 
interest, shall be void for the eseess over légal interest. The amount loaned, 
with légal interest, may be recovered on any such contract or assurance; 
but if the lender refuse, before the suit is brought, a tender of the principal, 
wlth légal Interest, he shall pay the costs of any suit brought on such con- 
tract or assurance." 

"A court of equity may grant relief for any such excess of interest, and to 
that end compel the necessary discovery from the lender or forbearer." 

"Such excess of interest may be recovered from the lender or forbearer, 
although the payment thereof was made to the assignée." 

"Partial payment on a debt bearing interest shall be first applied to the 
extlnguishment of the Interest then due." 

"And no action shall be prosecuted in any of the courts of this common- 
wealth for the recovery of usury theretofore paid, for the loan or forbaarance 
of money, or other thing against the lender or i:orbearer, or assignée, or either, 
unless the same shall hâve been instituted vvùthin one year next after the 
payment thereof; and thts limitation shall apply to ail payments made on 
ail demands, whether evidenced by writing or exlsting in paroi." Ky. St e. 
72, §§ 2218-2220, 2517, 

It has been held by the court of appeals of Kentucky that the bor- 
rower has the right to treat the payment of usury as a payment on 
the principal and légal interest as long as the debt remains unpaid. 
EUis V. Brannin's Ex'rs, 1 Duv. 49. It is further held by the court 
that, when sued for the debt, the défendant may plead the fact of 
usury paid by him on the debt, or the amount of usury contained in the 
évidence of debt, and the judgment can only go for the balance, if any, 
after deducting such usury; but, in case of f allure to interpose such 
défense to the action, the défendant is not precluded by the judgment 
from recovering back from the judgment creditor, by independent 
action, the amount of usury paid; or, after paying and satisfying the 
judgment, he may maintain appropriate action against the creditor 
for recovery of the amount of usury thus paid, provided he institute 
such action within the time prescribed by the statute of limitations. 
EUis V. Brannin's Ex'rs, supra; Scott v. Shropshire, 2 Duv. 153; 
Sherley v. Trabue, 85 Ky. 71, 2 S. W. 656. 

The interesting and controlling question, however, presented by 
this answer, is: Where the défendant has neglected and failed to 
plead usury to the action when sued for the debt, and suffers judg- 
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ment to go àgarûst him, as is admitted in this case, can he, in this 
jurîsdictibn, when sued in an ' action at law on such judgment, inter- 
pose, 'ks nïatter of défense, the àmount of usurious interest paid by 
him priot to the rendition of the judgment? No adjudicated case 
by tlie court of appeals of Kentucky can be found supporting such 
défense tO an action on the judgmeht. On the contrary, the ruiings 
ôf that court and the language ' em^loyed in its décisions indicate 
that, after judgment has beeù suffered for the debt, the only remedy 
proTided f or the borrower where hë had paid usurious interest before 
the rendition of the judgment is an ip.dependent action to recover 
back the amount so paid; and, where such usurious interest con- 
stitutes a part of the judgment debt, he may bring an action against 
the judgment creditor to recovet back the amount enforced against 
him. 

In Ellis V. Brannin's Ex'rs, supra, in speaking of the législative act 
of 1862, which limited the! time for instituting such action by the 
borrower to "one year after the payment of such excess of interest," 
the court, after citing certain prior adjudications in that state, said: 

"Thèse cases décide that a payment of usurious interest will, at the élection 
of the borrower, be applled as a payment of the principal and légal interest, 
and that the borrower could not recoyer back the amount of such payment, 
either at law or in equlty, untll he had paid the whole of the principal and 
légal interest; hence It was held that where usurious interest had been paid 
more than Bve years before the institution of suit to reclaim it, and there re- 
mained a balance due and paid within the flve years sufficient to corer the 
usurious interest previonsly paid, such balance so paid, or so mnch as would 
equal the previous payment of usury, might be recovered, and the claim was 
not barred by the statute. The previous payment was treated as a discharge 
to that estent of the debt and légal Interest. The subséquent and final pay- 
ment was treated as payment of the usury. Such was the well-setcled law on 
the subject at the time the act of 1862 was passed. And the only change intro- 
duced by that act was to reduce the period within which actions for usury 
inight be brought from flve years to one year. It was not intended to de- 
prlve the borrower of the right to treat payments of usurious interest as pay- 
ments of the principal and légal interest as long as the debt remained unpaid; 
hor was the act Jntended to give the borrower a right of action to recover back 
such payments until he had discharged the entire debt. Any other construc- 
tion would do violence as well to the letter as to the obvions intent and spirit 
of the act" i 

In Chinn v. Mitchell, 2 Métc. (Ky.) 92, it is inferable that Mitchell 
had recovered judgment against Chinn for the sum of |335, and that 
the défendant therein had executed a replevin bond for the property 
seized under exécution. Thereupon Chinn flled a bill in equity 
against Mitchell, to enjoin the collection of an exécution issued on 
the replevin bond, setting up as grounds of relief that, prior to the 
maturity of the replevin bond, he had paid to the clerk of the court, 
as the custodian oî the bond, the sum of |285 on account thereof, 
and that thè remaining $50 due thereon was for usury. Mitchell 
took issue upon the authority of the clerk to receive said money, and 
denied the validity of such payment, to the clerk, and, without deny- 
ing the allégation respecting usury, alleged that it was too late for 
Chinn tO posent such défense, the matter of such défense being 
known to him prior to the judgment. The court held that the clerk 
was not authorized by virtue of his ot&ce to receive such payment,. 
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and that the payment to Mm was no défense. La respect of the 
issue as to usUry, the court called attention to section 14 of the 
Civil Code of Practice of the state, which déclares that : 

"A judgment obtalned In an action by ordinary proceedings shall not be an- 
nulled or modified by any order in an action by équitable proceeding, except 
for a défense which had arisen or been discovered since the judgment was 
rendered. But sueh judgment does not prevent the recovery of any claim, 
though such claim might hâve been used as a défense by way of set-off or 
counterclaim in the action on which the judgment was rendered." 

The court then said that: 

"The foregoing section of the Civil Code was adopted as an amendment to 
the prlor Code, and took effiect after the décision of this court in Dorsey v. 
Eeese, 14 B. Mon. 127, which recognized the validity of an équitable défense 
àfter judgment, though existing and known prlor to judgment. So that that 
case does not apply to the présent." 

The court further observed that it had no difflculty upon the last 
point — 

"Because of the Bevised Statutes (section 3, p. 420), which authorizes a court 
of chancery to grant relief against usury, and compel necessary discovery from 
the lender. Such was the law prior to the adoption of the statuts, and such 
Is still the law. The party seeking such relief must pursue it in tlie manner 
prescrlbed by the Civil Code, supra, which, if in conflict with the Revised Stat- 
utes, must prevail, as is expressly provided in section 748 of the Code." 

In conclusion, the court said: 

•'Hère the matter of usury in the debt sought to be collected was known to 
the party before the judgment, and was then avallable in défense, either at 
law or In equity. He failed to rely on it, however, and now seeks an injunc- 
tion or modification of the judgment to the extent of the usury. He cornes 
directly within the inhibition of the section supra, and is therefore not en- 
titled to the relief. Gréer v. George, MS. opinion, Dec, 1856. If he had paid 
the usury, and sought relief on that ground, it would hâve been the duty of 
the court to hâve awarded him a judgment for the amount thus paid as upon 
a distinct cause of action against the party receiving it, although no modifica- 
tion or chauge of the former judgment embraclng tlie usury could hâve been 
made; and, if he is yet compelled to pay it upon the exécution, his cause of 
action will then accrue; but, as the law now stands, he canuot, in the mode 
adopted, avail himself of the usury embraced in the judgment to procure a 
modification of or an injunction against said judgment, or any part thereof." 

The clear meaning of which is that, where the défendant neglects 
in the original action on the debt to avail himself of the défense of 
usury, in an ancillary proceeding for the enforcement of the judg- 
ment he is restricted to such équitable défense as "has arisen or been 
discovered since the judgment was rendered." If he has alreadj 
paid the usurious interest when the judgment was rendered, he can 
recover that back in an independent action; and where the usury 
is included in the judgment, "if he is yet compelled to pay it upon 
the exécution, his cause of action will then accrue"; but he cannot 
"avail himself of the usury embraced in the judgment to procure a 
modification of said judgment." 

While the case of Sherley v. Trabue, 85 Ky. 71, 2 S. W. 656, in- 
volves principally the question as to whether or not an action at law 
would lie to recover baek usury paid on a judgment of foreclosure 
of a mortgage in equity, the discussion of the court sustains the view 



472 88 FEDERAL, REPORTER, 

that the foregoing exposition o£ the statute is correct.; After refer- 
ring to the foregoing provisions of the Cîode, Judge Holt said: 

"There 1b no opposing of a decree to a decree. The relief sought does not 
annul or modlfy a judgment. It Ijas bpen satlsfied. The borrower ■^ma to 
recover from the lender that which he had no right to exact, and which was 
paid wlthout any considération. The right to recover It does Dot accrue until 
the payment There Is no modification pr change of the former judgment; but 
a new and distinct cause of action arises In favor of the borrower, and agaiust 
the lender, upon the payment of the usvjry. The law then raises a promise, 
by implication, of repayment. A cause of action, by virtue of the statute, 
arises eo Instantl In the borrower's favor." 

The case of Bank v. Coke (Ky. App.; May 19, 1898), reported in 
45 S. W. 867, furnishes no support to the contention of défendant'» 
counsel on the issue as to whether or not the matter pleaded in the 
answer consfitutes a défense to plaintiff's action on the judgment. 
In that case the creditors of Coke had recovered judgment against 
him, and had enforced the same against property mortgaged by Coke 
to secure the pajinent of said debts, and the mortgaged premises 
were sold to satisfy said judgment against Coke. Thereupon the cred- 
itors of Coke, as his équitable assignées, instituted suit against the 
creditors to recover back usurious interest alleged to hâve been paid 
by Coke to the creditors anterior to the judgment in the foreclosure 
suit. It was simply held in that case that the right to recover usury 
embraced in a judgment satisfled by sale of the land does not ac- 
crue until the sale is conflrmed, and therefore the statute of limita- 
tions runs only from that time; and, further, that payments made 
by the borrower as usury will, at his élection, be applied, tirst, upon 
the légal interest then due, and then upon the principal; so that, if 
he so elects, no usury can be regarded as having been paid until the 
satisfaction of the principal and légal interest. It is observable in 
this, as in other cases cited by counsel for défendant, that resort con- 
formably to the statute was had to an independent action against 
the judgment créditer to recover back usury paid after the enforce- 
ment of the judgment against the debtor. The case is no authority 
for the proposition that, in an ancillary proceeding to enforce a- 
judgment once recovered, the défendant can be admitted to make 
the défense therein respecting usury which he might hâve made to 
the original action. 

The right to thus get back of the judgment to recover usurious 
interest, being in dérogation of the common law, dépendent alone 
upon an enabling statute, must be strictly construed, and the remedy 
furnished by the statute cannot be broadened by the application of 
any équitable principle. As already shown, equity does not recog- 
nize usury in a con tract as a ground of relief against a judgment. 
iSo, when the enabling statute provides a remedy and prescribes a 
method of exercising it, it is conclusive of every other mode of pro- 
cédure. As the statute, as construed by the court of appeals of 
Kentucky, authorizes the défendant in the original action to plead, 
by way of set-off or counterclaim, the amount of usury paid, upon the 
maxim, "Expressio unius exclusio alterius," it precludes the idea of 
the right to interpose such plea at any other time or under any other 
conditions. After the judgment, the Code inhibits any modification 
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of it, "except for a défense which arises or is discovered after the 
rendition of the judgment; and such judgment does not prevent 
recovery of any claim which was not, though it might hâve been, 
used as a défense by way of set-off or counterclaim in the original 
action." The term "recoTery," as thus employed, both from the con- 
text and its ordinary légal acceptation, implies an aifirmative action, 
by which a party, by formai judgment in his favor, obtains redress 
from something "which has been taken or withheld from him." It 
is never employed to indicate a matter of défense. 

To the suggestion of counsel that a suit against the plaintiff in 
the judgment to recover back usurious interest would be unavailing 
because of the insolvency of the bank and the nonliability of the 
trustée under the assignment, or, if a recovery could avail, what is 
the use of going through the formality of paying a sum on the judg- 
ment which the défendant could immediately recover back? there are 
two sufflcient answers: In the first place, it is an appeal to the 
chancery side of the court, to prevent an unconsdonable advantage, 
which in this jurisdiction can never be interposed as a défense to a 
law action. Bennett v. Butterworth, 11 How. 6G9; Buller v. Sidell, 
43 Fed. 116; Montejo v. Owen, 14 Blatchf. 324, Fed. Cas. No. 9,722. 
And, second, the defendant's right to relief is given by spécial stat- 
ute, contrary to common right; and when he saw fit to let the day 
of grâce pass, when the statute empowered him to plead the pay- 
ment in défense, he is without other recourse than that furnished by 
the statute, which is an action to recover back the usury paid. With- 
out an enabling statute, he cannot claim it as a set-off to an action 
on the judgment when sued in this jurisdiction, as the right of set-off 
pertains to the remedy, and consequently is governed by the law of 
the forum. 2 Am. & Eng. Enc. Law, 238; Savery v. Savery, 8 lowa. 
217; Ruggles v. Keeler, 3 Johns. 263; Eoach v. Privett, 90 Ala. 391, 
7 South. 808; Bank v. Trimble, 6 B. Mon. 599; Davis v. Morton, 5 
Bush, 160. 

In view of the conclusion reached on the right to plead such matter 
in défense to the action on the judgment, it is hardly necessary to 
discuss the question of limitation raised by plaintifl's counsel. Ap- 
parently, the answer is double and contradictory. It first allèges 
that the principal debtor had paid usurious interest on the note to 
said bank, which, on information, is averred to be in excess of $9,000, 
which, taken in connection with what précèdes, is ±o be understood 
as payments made prior to 1891. Then, in the concluding part of 
the paragraph, it is alleged that this usurious interest is included in 
said judgment. If the usurious interest is included in the judgment, 
as no cause of action would accrue to recover the same back until 
payment of the judgment, the statute of limitation, according to the 
ruling of the Kentucky court of appeals, would not begin to run until 
from the date of such payment. If it is the meaning of the pleader 
that payments of usurious interest prior to the rendition of the judg- 
ment are to be regarded as so much payment on account of the 
principal and lawful interest, then, according to the ruling in Ellis 
V. Brannin's Ex'rs, supra, where usurious interest had been paid 
more than one year before the institution of suit to reclaim it, and 
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there remained a balance due and paid within the year suflBcient tcv 
cover the asurious interest previously paid, such balance so pâldyor 
so much as will equal the previous payment of usury, might be re- 
covered, and such a claim would not be barred by the statute. But 
as this would be a défense of payment, it should hare been made to 
the original action, as a plea of payment is bad after judgment. 
Greenabaum v. Elliott, 60 Mo. 25-29.! But, according to the Kpn- 
tucky statute, if the défense of payment was not made timely. the 
défendant may, neverthelesa, institute suit to recover back the 
amount of usurious interest paid. When such suit should be brought, 
the défendant therein could interpose the plea of the statute of limi- 
tations. 

It is not deemed essential to pass upon the question raised m 
argument by counsel for plaintiff as to whether, under the Kentucky 
statute entitling the borrower to recover back the amount of usurv 
paid by him, the remedy could be invoked by the surety, further thnn 
to say that no recovery could be had by such surety until after li*^ 
had paid off the judgment which contained usurious interest. Tt 
mày be conceded that it would hâve been a matter of défense, which 
the surety could hâve availed himself of in the original action, to 
hâve set off the amount of usury paid in diminution of the amount 
of the judgment against them. 

It resùlts that the motion to strike ont the paragraph of the an- 
swer in question is sustained. 
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(Circuit Court, W. D. Missouri, W. D. June 13, 1898.) 

No. 2,223. 

1. Accident Insurance — Construction of Polict — Involuntary Asphyxia- 

TION. 

A clause declarlng that the Insurance does not cover injuries or death 
"resultlng from poison or anythlng accidentally or otherwlse taken, ad- 
mlnlstered, absorbed, or Ihhaled," does not exempt the insurer from 11a- 
blllty for death caiised by Involuntary and unconsclous inhalation of 
Ulumlnating gas, accidentally taken whlle asleep. 

B. Bamb. 

The Word "Inhaled," as used In the above provision of the policy, means 
a voluntary and Intelligent act by the Insured, and not an involuntary and 
Uhconscious Inhalation. 
8. Samé. 

Thé words "or otherwlse," as used In the above provision, do not quallfy 
the act ôf Inballng, but are used In connection with the precedlng Word» 
"accidentally," and mean an Injury of a liindred character. 
i. Samb. . 

Pollcles of Insurance are to be llberally construed, ànd the condition» 
' thereln are to be construed strlctly against those for whose beneflt they 
• are resei^ved. And any doubt or ambigulty as to the meànln^ of any clause 

• In a policy should be resolved In f avor oC the Inaured, and against the in- 
Burer. 

S. ëIamb. 

An Insuraflce company, contlnulng to Issue, wlthout change, policleg eon- 

• talnlnfr clauses wliiéb bave been coilstrued unfavorably tô ita contention 
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by the hlghest court of the atate In whlch fhe company te Incorpor*tça, 
may well be consldered aa iBguing them wltb tbat construction placed upon 
tbem. 

I. J. Eingolsky, for plaintifif. 

Warner, Dean, Gibson & McLeod and IKLaguer Berier, for de- 
fendant. 

PHILIPS, District Judge. This is an action brought to recover 
on an accident policy issued by the défendant, a New York cor- 
poration, to Emanuel Lowenstein, payable to his wife, the plaintiff, 
in case of death. On a trial to a jury, the jury hâve found that 
the assured diçd from asphyxiation caused by the involuntary and 
unconscious inhalation of illuminating gas, accidentally taken, in 
his bedroom, in the city of New York, while the assured was asleep. 
The défendant has filed a motion in arrest of judgment, which 
raises the question whether or not the défendant is exempt from 
liability for such accident by reason of the following provision of 
the policy: "This insurance does not cover injuries, fatal or other- 
•wise, resulting from poison or anything accidentally or otherwise 
taken, administered, absorbed, or inhaled." The court of appeals 
of New York, from which state this défendant received its charter, 
in Paul V. Insurance Co., 112 N. Y. 472, 20 N. E. 347, held that a 
provision in an accident insurance policy that the insurance should 
not extend to a death caused by the taking of poison or inhaling 
of gas did not apply to the instance of an involuntary and uncon- 
scious inhalation. This conclusion is reasoned out by considéra- 
tion of the whole context, indicating that the term "inhaling," as 
employed in the policy, could only be understood to mean "a volun- 
tary and intelligent act by the insured, and not an involuntary and 
unconscious act." The court further said: 

"Eead in that sensé, anfl in the light of the context, thèse words must be 
interpreted as havlng référence to médical or surgical treatment,— in which, 
ex vi termini, would be Included the dentlst's work,— or to a suicidai purpoae. 
To inhale gas requires an act of volitlon on the person's part before the danger 
is incurred. Poison may be taken by mistalîe, or poisonous substances may 
be inadvertently touehed; but, whatever the motive of the insured, his acts 
preceded either fact. * * • If the exception Is to cover ail cases where 
death is caused by the présence of gas, there would be no reason for using 
the word 'inhaled.' " 

This décision was made in 1889. 

This question, in its practlcal effect, came before Judge Blodgett, 
in the United States circuit court for the Northern district of Illi- 
nois, in 1891 (Eichardson v. Insurance Co., 46 Fed. 843), in which 
the ruling of Paul v. Insurance Co., supra, was disapproved; the 
court adhering to the literal signiflcance of the word "inhale," as 
implying only the physical act of drawing or breathing into the 
lungs, which would occur whether the person was conscious or un- 
conscious of the opération. This conclusion the court sought to 
fortify by the suggestion that the clause in question was doubtless 
adopted by the insurance company because of the practical diffi- 
culty, in most cases of death resulting from the inhalation of gas, 
to détermine whether the death was occasioned by suicidai intent, 
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ol* -whethçr it occurred accidentally. To the suggestiou respectîng 
the purpose of the insurance coïnpany, considération will herein- 
after be given. 

The case of Early v. Insurance Co. (Mich.) 71 N. W. 500, cited by 
defendant's counsel, is hardly germane to the question under con- 
sidération. The policy exempted the insurance company from lia- 
bility for injuries or death "by poison." Death ensued from the in- 
surèd taking, by mistale, àqua ammonia, a poisonous drug. The 
court held that the expression "death by poison" covered-an acci- 
dentai death caused by poison, under whatever circumstancea or con- 
ditions talîen, and in that respect is differentiated from the New York 
cases, which contained the words "by the taking of poison." And the 
court calls attention to the language of the court in the Paul Case, 
that: 

"If the policy had said that it was not to extend to any death caused wholly 
or In part by gas, it wonld hâve expressed preclsely what the appellant now 
says it meant by the présent phrase, and there could hâve been no room for 
doubt or mistake." 

So it was properly held by thé Michigan court that "death by 
poison" included any and every manner of poison, whether inten- 
tionally or unintentionally, consciously or unconsciously, taken. 

Again this question came before the court of appeals of New 
York in Bacpn v. Accident Ass'n, 123 N. Y. 304, 25 N. E. 399, in 
wliich thè rùling in the Paul Case was reafftrmed; the court ob- 
serving: 

"Upon the question decided, the case is conclusive, and Vfe hâve no disposi- 
tion to alter our views as expressed therein." 

The suprême court of Dlinois passed upon a kindred question in 
Insurance Co. v. Dunlap, 160 111. 642, 43 N. E. 765, in which the 
court held, that drinking carbolic acid by mistake for peppermint 
was not within a clause of an accident insurance exempting the 
company from liability for death from taking poison, as such words 
mean — ' , 

"ïhe voluntary, intentional tatcing of poison, and do not Include cases of 
accidentai poison by mistake, but do include injuries or death from voluntariiy 
talting poison. without any suicidai intent." 

The court referred to and approved the ruling of the New York 
court in the Paul Case. 

The question came before thé suprême court of Penttsylvania in 
Pickétt V. Insurance Co., 144 Pa. St. 79, 22 Atl. 871, on a policy 
which exempted the company ' from liability for death resulting 
from the inhalation of gas. The insured descended into a well to 
make repair» on a pump, and died from asphyxia caused by poison- 
ous gas at tiie bottorn of the well. The court held that the inhala- 
tion of gas contemplated a vMuntary, intelligent act, and not an 
involuntary and unconscious act; approviug the ruling in the Paul 
Caae. 

The accident insurance compa.nie8 were dissatisfled with the rul- 
ing in the Paul Case, and as laté as March, 1896, the question was 
resubmitted to the New York court of appeals in Menneiley y. 
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Assurance Corp, 148 N. Y. 596, 43 N. E. 54. The niling in the 
Paul Case was reaffirmed, with additional reasons in reply to the 
criticisms of counsel. Intèr alia, the court said : 

"The provision in the policy clearly implies voluntary action on the part of 
the insured or some other person. The insured must talie or Inhale, or another 
must administer. The manifest purpose of the proFision is to exempt the 
Insurer from liability where the insured has voluntarily and consciously, but 
accidentally, talien or inhaled, or something has been voluntarily adminis- 
tered whieh veas injurions or destructive of life. We think that the partJcuIar 
accidents intended to be excepted by that provision are the accidentai taking 
or inhaling into the System of some injurious or destructive agency under the 
mistaiîen belief that It was bénéficiai, or at least harmless. This is made 
more apparent by that portion of the provision which relates to something 
'administered,* as it cannot be reasonably construed as referring to a thing 
involuntarily and unconsciously administered. Indeed, it is quite dlfficult to 
understand how a thing could be involuntarily and unconsciously adminis- 
tered. Coupled together as thèse provisions are, the same rule of construction 
must be applied to that portion which relates to something accidentally ii> 
haled as is applied to the portion which relates to a substance accidentally 
taken or accidentally administered. Ail the cases thus provided for plainly 
Involve voluntary and consclous action on the part of the insured or some other 
person. The leading and controlling idea in this provision Is the performance 
of a voluntary act which accidentally causes the death or Injury of the insured. 
That a proper construction of the policy requires us to hold that it applies 
only to cases where something has been voluntarily and inteutionally, al- 
though mistakenly, taken, there can, we think, be but little doubt. * * * 
The argument that the provision as to Inhaling gas has been given the same 
effect as Is now given to the other and more gênerai one, and that such could 
not hâve been their purpose, has little force. The inhaling of gas having been 
specially prqvided for when taken for surgical and like purposes, it is only 
when It Is inhaled for some other purpose, or under other eircumstances. 
that the gênerai provision applies. The spécial provision is applicable when 
gas is inhaled for surgical and like purposes. The gênerai provision applies 
when It Is inhaled for other purposes." 

At the May term, 1896, of the suprême court of Elinois, this 
question was taken to that court by this défendant, the Fidelity 
& Casualty Company of New York, in the Waterman Case, 101 HI. 
632, 44 N. E. 283, under a policy coutaining the same provisions. 
in the same language, as the one under considération; and the 
suprême court reaffirmed the ruling in Insurance Co. v. Dunlap, 
Bacon v. Accident Ass'n, Pickett v. Insurance Co., and the New 
York cases, supra. There, as in the case at bar, counsel for the 
Insurance company placed much stress upon the word "otherwise," 
employed in the provision that "this Insurance does not cover in- 
juries resulting from poison or anything accidentally or otherwise 
taken, administered, absorbed, or inhaled." It was there contended 
that thèse words included every possible way by which gas could 
be taken into the human System so as to cause death. The court 
said: 

"Read In the llght of the décisions, the words now In question do not mean 
otherwise than If they explicltly read, 'poison or anything accidentally or 
otherwise, consciously and by an act of volltion, drawn Into the System by 
Inspiration.' " 

I may add that the addition of the words "or otherwise" cannot 
by any technical or natural construction qualify the act of inhal- 
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ing. "'Or otherwise,' in law, wîhen used as a gerieral; phrase fol- 
lowing an enumeration of parti.culars, is commonly interpreted in 
a restricted sensé, as referring to such other mattgr&.as are kindred 
to the clause before mentioned." Cent. Law Dict. It is to be 
read in connection with the preceding word, "accidentai," and 
means an injury of a kindred chàracter, açd would cover an inten- 
tional taking as well as an accidentai taking. The court of ap- 
peals of Kentucky has recently foUowed the Paul Case, in Omberg 
V, Association, 40 S. W. 209. 

It is to be conceded to the learned counsel for défendant that, 
looking alone to the etymology of the word "inhale," and to its 
ordinary, dictionary définition, it means to draw in, as air into the 
lungs, and to inspire, as to inhale air, — a process pî life that goes 
on whether sleeping or wakihg; and in such sensé it may be said 
that a person, when sleeping, breathes the air without any volition 
or intelligent action. But, as was said by Welsford: 

"Etymology has been se uasuccessf ul In eatabllshing clear and definite prln- 
clples, or so nnfortunate In their application, that many persons regard it is 
bearlng the same relation to grammar as astrology does to astronomy, alchemy 
to chemistry, or perpétuai motion to mechanlcs." 

As applied to the practical busfiness affairs of life, thèse primary 
meanings of words do not always afford safe rules of interprétation 
and application. This is especially so in the construction of re- 
strictive provisions in insùrance contracts, placed there by the 
insurer. The courts read them in connection with ail the other 
provisions of the policy, in pari inateria, and give them a construc- 
tion in harmony with other kindred terms, so as to aflford the 
largest measure of protection, according to the understanding of 
the terms employed, to the assured. And this leads to the con- 
sidération of the history of the controversy over the meaning of 
like provisions in insùrance contracts, and the conduct of this de- 
fendant in continuing the employaient of this phraseology in its 
policy, as affecting the conclusion which I hâve reached. In the 
Paul Case the court used this signiflcant language: 

"If the policy had said that It was noi; to extend to any death caused whoUy 
or In part by gas, It would hâve expressed preclsely what the appellant now 
«ays It meant by the présent phrase, and there could havé been no room for 
•doubt or mistake. Pollcies of Insurance are to be liberally construed, tmd, 
as In ail contracts, conditions are to be construed strictly against those for 
whose beneflt they are reserved. It la an accepted c^non of interprétation 
that, If there Is any uncertalnty as to whèther glven wbrds were used in an 
«nlarged or restricted sensé, the construction should be adopted whlch Is the 
most bénéficiai to the covenantee." 

As very pertinently observed by the suprême court of Illinois in 
Oasualty Co. v. Waterman, 161 111. 636, 44 N, E, 284 : 

"Appellant iS a New York corporation, and made and d'ated Its eontràct In 
the éity of New Tork; and this was done several years after the décision In 
the Paul Case by the court of last resort In that state. It must be presumed 
that it was then fully advised of that décision, and knew when it entered into 
the contract now in suit what its liàbilitiéB were, and the agreement that it 
made." 
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Notwithstanding the décisive réitération by the court of appeals 
of New York of its construction of the term "inhaling," made as 
late as March, 1896, anid notwithstanding the ruling of the suprême 
court of Illinois against this company in the Waterman Case, it has 
continued to issue its policies, and made the renewal in the case at 
bar, according to the verdict of the jury, as late as January, 1897, 
with the same provisions, in the same words as theretofore employed 
by it. Under such circumstances, any taker of its policy wouîd hâve 
been justified in taking it with the understa,nding that this New Yorlv 
corporation vyas issuing its policy with the construction placed upon 
it by the highest court of the state granting its charter. If it was 
the purpose of the company as suggested by its counsel in argument 
at the bar, in inserting the word "otherwise," to avoid the effect of 
the ruling in the Paul Case, it is a sufBcient answer to say that the 
court in that case suggested to the company the apt and direct 
words which would accomplish that end, whereas, if it employed the 
words "or otherwise" for such purpose, it was a concealed purpose. 
not apparent to the ordinary mind, and not at ail calculated to carry 
to the insured, like Lowenstein, even a suggestion that it was in- 
tended to say by the policy that the company would not answer for 
liability resulting from inhaling gas, or other poisonous substances, 
whether taken voluntarily and consciously, or involuntarily and un 
consciously. In Manufacturing Co. v. Jones, 14 C. C. A. 30, 66 Fed. 
124, a rule was advanced not inapplicable to this case. The corn 
pany there had for years been sending its agents throughout tho 
country, making contracts with farmers for the érection of butter 
and cheese factories. Thèse contracts were drawn in such form as 
to make it debatable whether or not the subscribers to them became 
jointly and severally liable for the whole contract price of the fac 
tory, or to the extent only of the sum set opposite their names in the 
form of subscribers to stock. Some courts decided that such sub 
scribers became individually liable for the whole contract price. 
while other courts decided that they became liable only for the sum 
set opposite their names as stockholders. Finally one of thèse cases 
reached the court of appeals, in the case just cited, and the court used 
this language: 

"Thèse confllctlng décisions were presumably well known to the plaintiff 
company, but were unknown to the défendants. Under thèse circumstances, 
It was the duty of the plalntlff to alter the form of its contract theu In use 
80 as to avold the question whether It imposed a joint or a several liability, 
which had theretofore glven rlse to the confllctlng décisions. Not havtng done 
80, the plalntlff cannot complaln If the courts adopt the construction of the 
contract which la most favorable to the défendants." 

The language of Judge Taft in Indemnity Co. v. Dorgan, 7 C. Ç. A. 
692, 58 Fed. 956, may be aptly applied as a conclusion to this discus- 
sion: 

"It Is a well-settled rule In the construction of Insurance policies of this char- 
acter, which the Insured accepta for the purpose of coverlng ail accidents, to 
con^tnie ail the language used to Umlt the liability of the company strictly 
against the company. Policies are drawn by the légal advlsers of the com- 
pany, who study with care the décisions ôf the courts, and, with those in 
uiad, attempt to Umlt Aa tiearly as possible the ' «cope of the insuraBcé. It 
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Ib only a falr ruie, therefore, whlch courts hâve adopted, to résolve any doubt 
or amblgulty In favor of the Insured, and against the Insurer." 

It is in this view of the relation sustained by this company to the 
etate of New York, to which it owes its corporate life, that I feel con- 
strained to overrule the motion in arrest of jndgmpnt. 



UNITED STATES v. RILEY (three cases). 
(District Court, S. D. New York. February 5, 1898.) 

CUSTOMS DoTIKa — SUMMONS FOB FOEPBITUKB — NONINDORSKMENT — GENERAL 

A.PPBARANCE — Lâches — Waivbr. 

A summons for the "forfelture" of the value of importations not In- 
dorsed witb a référence to the statute, may be set aside; but not after a 
gênerai appearance wlth knowledge of the nature of the action, and after 
several years' delay and the expiration by limitation of the governmenfs 
time to brlng a new action. 

Thèse were actions brought by thé United States against William 
H. Riley to enforce aforfeiture of the value of varions alleged frauda- 
ient importations of merchandise at the port of New York,, and mo- 
tions were made to set aside the summons in each case. 

Wallace MacFarlane, U. S. Atty., and James R. Ely, Asst. U. S, 
Atty. 
Kellogg, Rose & Smith, for défendant 

BROWN, District Judge. A motion has been made in defendant's 
behalf in each of the above three causes to set aside the service of the 
summons, on the ground that the copy of the summons served upon 
the défendant, had no indorsement upon it indlcating the statute or 
section upon which the claim for forfeiture was based, as required by 
sections 1897, 1962 and 1963 of the New York Code of Civil Procédure. 
The summonses without any complaint were personally served upon 
the défendant on January 5, February 7 and April 5, 1894, respec- 
tively. Thèse summonses did not state the nature of the cause of 
action, but required the défendant to answer the complaint within 20 
days, with a notice that in case of failure to answer or appear, judg- 
ment would be taken by default for the relief demanded in the com- 
plaint. Attached to the copy summons in action No. 2 was a notice 
that upon default judgment would be taken for 19 différent sums 
specifled with interest on said items from various spécifled dates in 
January, February, March, June and J'uly, 1891, amounting in, the 
aggregate to $24,995.55, besides interest. On the copy sommons serv- 
ed in action No. 3 a notice was indorsed that upon default judgment 
would be taken for the sum of $48,515.63 with interest. On the copy 
summons served in action No. 4 was a similar notice that ùpon default 
judgment would be taken for the sum of $8,122.42 with interest. 

In each of thèse cases the défendant within 20 days after the service 
of the summons, put in a gênerai appearance by his attorneya who 
served written notice thereof with a demand of a copy of the com- 
plaint }n the usual course in accordince with the state practice. The 
plalntiff'fl.attorneys thereafter obtained from time to time extenaîons 
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of time within which to serve a copy of the complaint in each of the 
actions, so that no copy of the complaint was served in either of them 
until November 23, 1897, and shortly tiiereafter, and before any other 
proceedings, notice of thèse motions on the defendant's behalf was 
duly served, 

The complaints show that the actions are based upon varions al- 
leged fraudulent importations and entries of merchandise by the de- 
fendant at this port, at varions dates in 1891, with intent to defraud 
the United States, and that the value of such importations became 
thereby forfeited to the United States under the ninth section of the 
act of congress of June 10, 1890. Judgment is accordingly demanded 
against the défendant for "the sum of said values so forfeited with La- 
terest," etc. 

In the case of Brown v. Pond, 5 Fed. 31, it was held by Judge 
Choate in a carefully considered opinion, that in civil actions brought 
for the enforcement of penalties and forfeitures, the provisions of the 
New York Code of Civil Procédure as respects the indorsement re- 
quired on the copy of the summons served, were obligatory; and in 
that case the action being for penalties under the copyright laws and 
no such indorsement having been made upon the copy served, a mo- 
tion to set aside the service of the summons was granted, the appear- 
ance by the défendant having been with a réservation of the "right 
to set aside the summons for any irregularity or for any proper cause." 
The cases there cited show that in the New York state courts it has 
long been held that the service of the summons in such cases without 
the required indorsement, gives the government no jurisdiction over 
the défendant; and that the défendant in such cases is not obliged to 
appear, and cannot be held in default; and that after motion duly 
made to set aside such a service, if the motion be denied and the 
défendant plead over, and judgment is entered against him, the judg- 
ment will be reversed. The décision in Brown v. Pond was followed 
in the subséquent case of U. S. v. Rose, 14 Fed. 681. For the gov- 
ernment it is contended, that the présent actions, being not purely for 
a penalty, but being in part remédiai and for the indemnity of the 
government for losses sustained by it (Stockwell v. U. S., 13 Wall. 531 ; 
U. S. V. Claflin, 97 U. S. 546; U. S. v. Stowell, 133 U. S. 1, 10 Sup. 
et. 244) the provisions of the New York Code are not applicable. 

I cannot sustain this contention. Though the object of the statute 
forfeiting the value of merchandise is no doubt partly remédiai and 
for the indemnity of the government, it is also largely pénal. The 
partial purpose of indemnity does not change the essential nature or 
character of the action. In the case of Schrdber t. Sharpless, 17 
Fed. 589, and Id., 110 U. S. 76, 3 Sup. Ct. 423, it was held that in a 
qui tam action for the recovery of penalties forfeited by the défendant 
for copying and printing the plaintiff's copyrighted photogrâph, the 
cause of action was abated by the defendant's death, although only one- 
half the recovery in such actions would go to the United States and 
the other one-half to the informer, and would often inure as indemnity 
to the person whose copyright was infringed. In the case of U. S. 
V. De Goer, 38 Fed. 80, which was an action of the same character as 
the présent, for the forfeiture of value upon an alleged fraudulent 
88 P.-81 
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importation, ît was lield that sucli actions are mainly pénal and abate 
with tiiè defendant's death. If is not necessary, however, to dwell 
on sucli considérations^, inasmucli as the statute itself on whicli thèse 
actions are based, déclares a "forfeiture" of tlie value of the goods; 
the plaintiff allèges in the complaint a "forfeiture" under the statute, 
and seeks a'fecovery as upon a forfeiture, and not otherwise. But 
section l9è2 of the New York Code of Civil Procédure expressly pro- 
vides for actions where "real or personal property has been f orfeited," 
and section ISeé expressly makes applicable to such actions the pro- 
visions of the preceding section 1897, above referred to, requiring an 
indorsement to be made upon the copy of the summons served to the 
efifect above stated. 

A further question arises, however, upon the gênerai appearance 
put in bythe défendant withôut qualification or réservation, after 
the service of the summons. In the case of Bissell v. Railroad Co., 
67 Barb. 385, it was held that after a gênerai appearance, a judg- 
ment entered by default would not be opened or set aside for ir- 
regularity when more than a year had elapsed after the entry of 
judgment before the notice of motion was given, even though the 
summons had been previously set aside upon appeal from the spécial 
term to the gênerai terrn, the court holding that the gênerai ap- 
pearance gave to the court jurisdictlon of the action and of the de- 
fendant under the provisions of the New York Code of Civil Pro- 
cédure, without the service of any summons; and that the effect of 
the previous general-term order setting aside the summons, was 
merely to strip the record of the summons, leaving the gênerai ap- 
pearance to stand; and this décision was subsequently afflrmed at 
the gênerai term. 67 Barb. 393, note. The appearance in that case 
was the usual notice of gênerai appearance and a demand for a copy 
of the complaint, served three days after the service of the sum- 
mons. The only other case that I hâve found in which the summons 
has been set aside after an unqualifled gênerai appearance, is the 
case of Lassen v. Aronson (Super. N. Y.) 21 N. Y. Supp. 452, where 
after service of the complaint the defendant's attornèy moved for 
leave to withdraw his notice of appearance, and to set aside the 
service of the summons for the wànt of the requisite indorsement, 
and the motion was granted. 

In both of the above cases, it may be fairly assumed from the 
nature of the actions, that the défendant at the time of putting in the 
gênerai appearance had no inforpiation of the nature of the suit, 
aiid the motions were made promptly. The plaintiffs, by the grant- 
ing of the motion, sviflered no loss or préjudice to their rights of 
action. In such cases, where xlt^fendants hâve had no information 
of the nature of the action, and it is thus manifest that there could 
ijiot hâve, been ; any intentiqnal waiver of the légal defects in the 
process, it may be just to allow_ the gênerai appearance to be with- 
àrawn, as inadvertently given. 

In the case of Brown v. Pond, supra, Judge Ohoate, remarking up- 
on the question of waiver, says; , 

"ïhe defect belng the w*iit of one «f:the requisites for acquirlng jurisdic- 
tlon over the person, and not over the Bubject-matter, the defect may of course 
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be waived by the défendant, and Is walved by bis gênerai appearance with- 
out taking the objection, af ter being informed of the nature of the suit; go 
that, at least from the tinae of such voluntary appearance, the court will be 
deemed to hâve jurisdiction, and the action to be duly cominenced. An ap- 
pearance, however, for the purpose of insisting on the want of proper process, 
or an appearance followed by the tating of the objection, when he is in- 
formed of the nature of the suit, will not be a waiver of the defect." 

In the case of Delisser v. Railroad Co. (in the superior court) 20 
Civ. Proc. E. 312, 14 N. Y. Supp. 382, Sedgwick, C. J., considered that 
a motion to set aside the service of the summons before the corn- 
plaint was served was prématuré, the averments of the complaint 
itself being the ouly proper légal grounds upon which the motion 
should be based as showing conclusively the nature and object of 
the action. In that case, however, the appearance was qualified, 
and for the sole purpose only of moving to set aside the service of 
the summons. What was said had no référence to the import and 
effect to be given to an unconditional appearance, or whether such 
an appearance should be deemed a waiver of objections to the sum- 
mons. From the observations of Judge Choate above quoted, the 
natural inference as to the nature of the information to be deemed 
sufHcient to make a gênerai appearance a waiver, is, that any actual 
and undoubted information as to the nature of the action is suiS- 
cient, and not alone the information derived from the complaint it- 
self when served. 

In the présent cases ail the circumstances disclosed by the affl- 
davit submitted for the government on this motion, show that the 
défendant and his attorneys must hâve had sufiQcient and undoubt- 
ed information that ail thèse actions were brought for forfaitures of 
value. The importations, as above stated, were in 1891. The de 
fendant on the 29th of October, 1893, was arrested on criminal pro- 
ceedings for the same matters that are embraced in thèse three suits 
and in suit No. 1 which preceded thèse. The défendant was duly 
advised and informed of the criminal proceedings and was repre- 
sented in them by his attorneys in thèse suits. On the 3d day of 
November, 1893, a summons was served on this défendant of the 
same character as in thèse suits and with a similar notice, in ac- 
tion No. 1. The same attorneys served a gênerai notice of appear- 
ance for the défendant in that suit, and a copy of the complaint in 
action No. 1 was served upon them on the îlth day of December, 
1893. From this complaint, which was for a forfeiture of the value 
of a part of the importations embraced in the criminal proceedings, 
both the défendant and his attorneys had full notice of the précise 
nature of the claim and the grounds of it. The complaints in the 
présent actions Nos. 2, 3 and 4 are precisely similar and differ only 
as to the date of the importations and amounts; but as appears by 
the aflBdavit, thèse were ail set forth in the pending criminal pro- 
ceedings above referred to. The indorsements upon the summonses 
in actions Nos. 2, 3 and 4, and the notices contained therein, giving 
the précise amounts claimed, were means of identification in con- 
nection with the criminal proceedings of such a character that I 
cannot conceive that the défendant and his attorneys should not hâve 
understood beyond question that the four civil suits were ail for the 
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recovery pf forfeitures of value upon the importations specifled in 
the criminal proceedings. The complaint and hearings in the crim- 
inal proceedings and the conférences with the United States attor- 
nej referred to, must hâve disclosed this fact fully. The gênerai 
appearance put in in actions Nos. 2, 3 and 4 were served respective- 
ly from six weeks to upwards of four months after the complaint 
in action No. 1 had been served and a full understanding of ail the 
actions must hâve been had. The service of a gênerai appearance 
under such circumstances must be regarded as a waiver of any ob- 
jection to the want of indorsement upon the sumnions. The re- 
quired indorsement could not in fact hâve given to the défendant 
or his attorneys any information which they did not already prac- 
tically possess. Through the extraordinary delay and the exten- 
sions of time given for the service of the complainte, if the sum- 
monses and notices of appearance were now set aside, the govern- 
ment'g right of action would be barred by the statute of limitations. 
This of itself would not be a suflScient reason for denying to the de- 
fendant any substantial right ; but it is not crédible that any such 
extensions for nearly three years would hâve been granted or such 
delays incurred, if the nature of the actions had not been fully un- 
derstood. If that was uiiderstood, as I can hâve no doubt it was, 
when the gênerai appearances were served, such appearances were 
a waiver of the defects. A motion to set aside the service after 
appearance, or for leave to withdraw a notice of appearance, ought 
to be made with reasonable promptness after information received; 
and if not so made, such motions should be denied. And where a 
long time has elapsed since the gênerai appearance was served and 
the statute of limitations has become a bar to any new action, leave 
should not be given to withdraw such an appearance, nor the sum- 
mons be set aside, except upon clear proof that the défendant was 
really and in good faith ignorant of the nature of the action, or 
had wholly misconceived it. This cannot be the fact hère, and the 
motions must, therefore, be denied. 



LEVER BROS., Limited, y. PASFIELD. 
(Circuit Court, E. D. New York. July 8, 189a) 

1. TBADE-MaTIK— WOEDS StJBJECT TO APPROPRIATION. 

"Sunlight" Is a good trade-mark for a soap, and Is Infrlnged by the use 
of the name "American Sunlight." 
8. 8amk— Evidence dp iNFBmaBMENT. 

Proof of a single sale, though made to complainant's détective, may, 
in connection with other proofs, be sufflclent to justlfy an Injunctlon. 

This was a suit in equity by Lever Bros., Limited, against George 
R. Pasfleld, for alleged infringement of the trade-mark "Sunlight," 
nsed in connection with a soap. Final hearing on pleadings and 
proofs. 

Bowland Oox, for complainant 
Louis B. Adams, for défendant. 
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LACOMBE, Circuit Judge. Whether the English predecessors 
of complainant, or the Milwaukee firm, were the first to use the word 
"Sunlight" in connection with soap, is immaterial, since complain- 
ant is the owner of ail the rights of both concerns in that particular 
use of the name. It is undoubtedly a good trade-mark, and the 
use of the name "American Sunlight" in connection with soap is 
plainly an inf ringement Indeed, the only point which is urged with 
any force by defendant's counsel is the fact that only one actual sale 
is shown, and that to an emissary of the complainant, who persuaded 
défendant to put up and sell the goods, and bill them iinder the in- 
fringing désignation. It is not the law, however, that relief in 
equity will be denied when the only actual sale proven is one to com- 
plainant's détective. It may be, as suggested in Byam v. Bullard, 
1 Curt. 100, Fed. Cas. No. 2,262, that such a sale is not per se an 
inf ringement ; but as pointed out in De Florez v. Raynolds, 14 
Blatchf. 505, Fed. Cas. No. 3,742, it may, in connection wfth other 
proof, be persuasive évidence of other sales, and convincing proof 
of an intention to sell whenevcr the opportunity of doing so without 
détection is presented. The teistimony of the défendant himself, 
especially in regard to the letter produced by complainant; his care- 
ful qualification of his answers with the phrase, "I do not remember;" 
the circumstances attending the sale, and his own admissions as to 
what he said and did; his careful préservation of the infringing 
labels and die, — satisfy me that, uniess restrained by injunction, he 
will continue to sell his soap under the infringing trade-mark wben- 
ever what he may think a safe chance to do so présents itself. 
Against this threatened injury complainant shOuîd be protected by 
an injunction, but there is not proof sufQcient to warrant a decree 
for an accounting. 



CAMP V. BRANHAM et aL 

(Circuit Court, N. D. Ohîo, W. D. June 8, 189S.) 

No. 1,300. 

L Patents— Intention — Appahatus por Lating Underground Condttits. 

The production of a mandrel hîiving at one end a handle for pushing it 
back and forth, and at tbe other a rubber rim which serves to break 
off and push or sweep ahead ot it ail the particles of cernent that stick to 
the interior of a hollow tlling conduit for electrlc wires, held to Involve 
patentable invention. 
2. Samb. 

The Camp patent. No. 4G7,C50, for an apparatus for laylng underground 
conduits for electrlc wlres, held valid and infringed. 

This was a suit in equity by H. B. Camp against Branham & 
Gest for alleged infringement of a patent 

Albert M. Austin, for complainant. 
E. C, Eeemelin, for défendants. 

EICKS, District Judge. This is a bill dependlng on the valîdity 
ot ïettera patent No. 467,650, dated January 26, 1892; beîng an 
apparatus for laying underground conduits for electric wires. The 



486 88 FEDERAL REPORTER. 

demand for this patent was created by the extensive use of hollow 
tiling having one or more longitudinal openings laid in lengthwise 
parallel courses, with the end of the sections of each course ar- 
rangea to register. The great demand for such a conduit induced 
the complainant to give his attention to some instrument which 
would remove from the inside of thèse hollow tile conduits the 
cernent with which the end of each section was bound together, so 
as to make a continuons conduit, without obstructions in the in- 
terior to impede the laying of wire therein. The mandrel which 
the complainant made for that purpose is a very simple device. 
It has a rubber rim about one end of it, which serves to break off 
and push or sweep ahead of it ail the particles of cément that stick 
to the interior of the conduit in laying it. The other end of the 
mandrel had a handle by which it could be moved backward and 
forward. With this simple device, the tile was laid lengthwise, 
and joints fltted, and the interior made smooth and passable; and 
the problem of an easy use of the interior of such hollow tiling 
was solved. Now, while it ia true that there was no great inven- 
tion developed in this simple device, it is just one of thèse happy 
SHCcesses which occasionally reward the inventor in his diligent 
search for something new and useful, and acceptable tp the public. 
The fact that the use of this mandrel has so rapidly increased the 
sale of tiling is a significant fact, and tends to support the claim 
of invention. In ail the large cities it was a problem of great im- 
portance how to put underground ail the wires used for the many 
purposes for which electricity is now employed. But a mère multi- 
plication of words would not make more plain what must seem a 
fair conclusion to every impartial mind, — that the patentée in thia 
case did invent something new, and that his patent must be de- 
clared valid. The patent ot&ce allowed it without any hésitation, 
as the flle wrapper and contents show. 

The défendants concède that, if the patent is new, they infringe. 
They claim that the use of the mandrel accompanied the purchase 
of the tile. If they can show any such contract as this, it will 
hâve a material effect upon the amount of damages to be awarded, 
but does not go to the complainant's right to hâve the patent sus- 
tained. A decree may be prepared, referring the case to Mr. Bel- 
ford, as master, to ascertain and report the damages to which the 
complainant is entitled. 



HAGGBNMACHBK v. NELSON et al. 

(Circuit Court, E. D. Pennsylvanla. June 22, 1898.) 

No. 6. 

Patents— Validitt of Rbissub. 

A reissue in which ail the clalms of the original are llterally reprodueed, 
exceptlng one, which Is predicated on the same Invention as the original, 
but which expresses more clearly what would, under the ordlnary doctrine 
of équivalents, be the légal effect of the original, is valld. 

BaMB— FliOOK-SlFTnSïa APPARATUS. 

The Haggenmacher patents, reissue No. 11,252 (original No. 428,907) and 
No. 428,9^, for ''apparatua for slfting and sorting floùr," construed, and 
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held ralid and Infringed,— the former as to daims 1, 2, 4, 5, 6, and 11, 
and the latter as to claims 1 and 2. 

ïhis was a suit in equity by Cari Haggenmacher against William 
T. Nelson and J. H. Small, co-partners as the McAnulty Mill Works, 
and Joliu A. McAuultv, for alleged infringement of reissue patent 
No. 11,252, diited June 28, 1892 (original No. 428,907, dated May 27, 
1890), and also letters patent No. 428,908, both issued to complainant. 
Cari Haggenmacher. In the spécifications of the reissue the machine 
is described in part as follows: 

"This Invention relates to machines for slftlng and sorting meal and flour, 
and It eonsists in the novel construction and combination of the parts, as 
hereinafter fuUy described and clalmed. In the drawings, Fig. 1 is a front 
vlew of the complète machine. ITlg. 2 Is a side vlew of the sa me. FIg. 3 Is 
a longitudinal section through the frame box R, and Figs. 4 and 5 are, re- 
spectively, a cross section and a plan vlew of same, partiy in section. Figs. 
6 to 13, Inclusive, are détail plans and cross sections. • • • 
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"The frames, I, II, III, IV, V, rest superposed upon the bottoni, b, of the 
box, K, and are Inelosed by the sides, T, T'. and lid, d, secured together by 
any approved means. Each frame Is provided with longitudinal guide slats, 
X, In llne wlth the main direction of travel of the material, and wlth cross 
slats, y, at rlght angles to slats, x. For the purpose of turning over the ma- 
terial, every alternate slat, y, has a low ridge, u, extending (rom the end of 
it to the opposite slat, x, or to the box side. Thèse ridges are of a height 
about equal to the depth of the material operated on, and are not shown In 
Figs. 5 to 9, to avoid confusion. Between every two ridges, u, the tops of 
the intervening slats, y, are extended to the opposite slat, x, or to the box 
side, formlng bridges, v, and leaving a passage for the material under said 
bridges. Thèse bridges strengthen the frames to -which they are attached, 
and support the frames above them. The sifting surfaces, O, stretched under 
the frames, consist of perforated métal, or woven wire or silk fabric, whlle 
the collectlng surfaces, L, consist of linen, or other similar close-woven or 
Imperforate material. Thèse surfaces are ail lasteiied to the lower edges of 
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thelr respective frames. The trarellDg action of the slats, y, upon the ma- 
terlal, Is Ulustrated In Fig. 5. P are partlcles of materlal whlch are causée! 
to more In the patbs Of the dotted semlclrcles by the circular oscillations of 
the surface on \i^tdi theif rest; the direction of thelr trayel belng determlned 
by the side upon MJch the slats, y, are placed. Thèse pàrtlcleS would move 
in circular patbs; - but, as soon as they hâve performed the flrst halves of thelr 
circular journéys, they meet the slats, y, whlch arrest thelr motion during 
the tlme they would be passlng over the second halves of the circles, and only 
permit them to res'uine thelr journéys In the forward direction, as Indlcated 
by the arrows. By pladng the slats, y, In approprlate positions,' the partlcles 
can be caused to travel In any deslred direction. The irregular shape and 
slze of the partlcles, thelr friction agalnst each other and against the sides 
and slats, aud many other clrcumstances, ail tend to modlfy the theoretical 
semlcircular patbs In whlch they should travel; but what Is true of a single 
partlcle Is also true with regard to the aggregate action of an Immense num- 
ber of partlcles |when the surfaces over whlch they are caused to travel are 
sufficiently numerous, and the slats are arranged In a sufflclently complex 
manner, to mfeèt ail requlrements. The rldges, u, turn over the materlal and 
the bridges, v, even It upon the surface of the sifters or coUectors. Bvery 
partlcle Is in tum brought In contact with some portion of the slfting surface, 
and the collectlng surfaces, L, are for the purpose of conduetlng the materlal 
to certain deslred parts of the remalnlng slfting surfaces beneath them. The 
longitudinal slats, x, keep the streams of material traveling In deflnite paths, 
and the arrangements of slats, x and y, may be varied to an almost unllmited 
estent to adapt the machine to difCerent sorts of material. The siftlng sur- 
faces may also be combined with the collectlng or eonveylng surfaces in many 
dififerent ways." 

The drawings in the other patent in issue (No. 428,908) are aa fol 
lowa: 
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Robert H. Parkinson, for complainant 
Homer Morris, for défendants. 

DALLAS, Circuit Judge. The défendants are chargea with in- 
fringement of two patents for "apparatus for sifting and sorting 
flour." The flrst of them was granted to the complainant May 27, 
1890, as No. 428,907, and reissued June 28, 1892, asi No. 11,252. The 
second (No. 428,908) was a division of the flrst. The claims of reissup 
No. 11,252, which are sued on, are as follows: 

"(1) In a chop grader, a frame having a gyrating motion, and provided witb 
guides In Une with the desired main direction of travel of the material, and 
cross slats, y, extending part way across its surface between said guides, for 
causing the material to travel over the said surface, substantially as set 
forth. (2) In a chop grader, a frame having a gyrating motion, and provided 
with a sifting surface of perforate material, the guide slats, x, upon its 
sifting surface, In Une with the desired main direction of travel of the mate- 
rial, and cross slats, y, extending part way between said slats, x, for causing 
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the material to travel, substantlally as set forth." "(4) In a chop grader, the 
comblnatlon, wlth a frame box, provlded wlth an inlet at Its upper and outlets 
at Its lower part, ot rods plvotally supportlng sald box, a revoluble devlce, 
such aa a crank, for Impartlng a contlnuous gyratlng movement to sald box, 
and a frame supported In sald box, and provlded wlth a perforate slfting 
surface, and wlth guide slats, x, and wlth cross slats, y, arrangea on sald 
surface, substantlally as and for the purpose set forth. (6) In a chop grader, 
the comblnatlon, wlth a gyratlng frame box, of a séries of superposed- frames 
in sald box, said frames belng provlded wlth guide slats, x, and cross slats, 
y, for dlrectlng the material over thelr surfaces, and wlth openings through 
whlch the material may pass from the upper to the lower frames of the 
séries, substantlally as and for the purpose set forth. (6) In a chop grader, 
the comblnatlon, with a gyratlng frame box, of a séries of superposed frames 
in sald box, some of sald frames belng provlded wlth perforate slfting sur- 
faces of varions fineness for slfting and grading the material, and alternatlng 
wlth other frames having Imperforate conveylng surfaces, ail of the said frames 
belng provlded wlth guide slats, x, and cross slats, y, for causlng the material 
to travel over thelr surfaces, substantlally as and for the purpose set forth." 
"(11) A sleve having a gyratlng motion, and provlded with Une guides in the 
desired main direction of travel for determining the path or paths of the 
stoclî's travel, and with propelllng surfaces between the said guides for 
cffeeting the travel of the stock under the gyrating motion of the sleve." 

The claims of patent No. 428,908, which ai'e sued on, are as foUows: 

"(1) In a chop grader, a frame having a substantlally horizoutal gyrating 
motion, and provlded wlth curved guides in Une with the desired main 
direction of travel of the material, and cross slats, y, extending part way 
across Its surface between sald guides, for causing tbe material to travel over 
the sald surface In substantlally circular paths, as hereinbefore set forth. (2) 
In a chop grader, the comblnatlon, with a horizontally gyratlng circular frame 
box, of a séries of circular superposed frames In said box, the bottom surfaces 
of said frames belng provided with curved guide slats, x, in line wlth the 
desired main direction of travel of the material, and with cross slats, y, ex- 
tending part way between said guide slats, for causing said material to travel, 
substantlally as set forth." 

But for the question to be presently considered, touching the valid- 
ity and construction of thèse patents, no doubt could reasonably be en- 
tertained that the infringement charged has been clearly proved. The 
«vidence admits of no other conclusion, and the argument presented on 
toehalf of the défendants rests mainly, if not solely, upon the theory 
îthat noninfringement résulta from the interprétation of the claims 
for which they contend. I will dispose of the case with référence to 
the points made by their brief : 

1. Défendants contend, with respect to the flrst claim of each patent, 
that the "cross slats, y," designated in both of thèse claims, should be 
taken to Include, and were "intended to incluàe, the additional parts, 
u and V, for turning over the material and evening it," in which case 
the défendants* device would not infringe. But the construction thus 
proposed is, I think, a forced and unreasonable one. It involves the 
importation into the claim of language which was not used, and which 
must be assumed to hâve been designedly omitted, for in claim No. 
3 (not hère involved) the parts now sought to be injected into thèse 
«laims, namely, the ridge, u, or bridge, v, "for turning over and evening 
the material," are expressly included. The learned counsel of the de- 
fendants has argued that because some of the figures exhibit u and 
V in connection with, and seemingly as extensions of, the part, y, 
the latter should be understood as being inclusive of the former; but 
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the patent as a whole forbids acceptance of this understanding. The 
cross slats, y, and the other parts referred to, are distinctively men- 
tioned, and their respective objecta are plainly differentiated. The 
défense as to claim 2 of patent No. 11,252 bas been enforced by the 
same course of reasoniug as that applied to the fîrst claim of each 
patent; and it is insisted that it maintains the proposition that 
"cross slat, y, means y with u," and that, therefore, the défendants 
"do not infringe claims 1 and 2 of No. 11,2.52, or claim 1 of No. 428,- 
908." I am, as I hâve said, unable to acquiesce in the reasoning re- 
ferred to, and consequently cannot adopt the déduction supposed to 
be derived from it. 

2. The défendants hâve adduced several patents in support of the 
défense of lack of novelty, and their learned counsel bas in argument 
especially referred to the Robertson, the Jesse, the Hahn, and the 
Gilbert patents, but by none of thèse is there disclosed the invention 
of the presumptively valid patents in suit. Haggenmacher unques- 
tionably produced a device by which a marked advance in the art was 
«ittained, and the testimony of the experts and practical millers is 
in substantial accord as to its novelty. As was said by an expert wit- 
ness for the défendants, neither of the exhibits prior to the Haggen- 
macher patents embraces every feature of construction along with the 
spécial motion of the latter. 

3. The attack made upon the validity of the reissue cannot prevail, 
It is, in my opinion, fuUy met and overcome by the argument submit- 
ted in the brief for complainant, from which I quote : 

"While one of t!ie two patents sued upon is a reissue, it ie open to none of 
the attaeks generally made upon reissued patents. Défendants' maciiine is 
equally within the claims of the original. Ail the claims of the patent, ex- 
cept the eleventh, are literally reproduced from the original. The eleventh 
is predicated on the same Invention as the original patent; stating that in- 
vention in terms intended to express more clearly that which would, under 
the ordinary doctrine of équivalents, be the légal effect of the original." 

That such a reissue is within the scope of the statute is, I think, 
clearly demonstrated by the authorities cited on behalf of the com- 
plainant, with which those cited for the défendants do not, upon 
examination, appear to conflict. Reed v. Chase, 25 Fed. 94 ; Odell v. 
Stout, 22 Fed. 159; Powder Co. v. Powder Works, 98 U. S. 126; 
Eames v. Andrews, 122 U. S. 40, 7 Sup. Ot. 1073 ; Topliff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825; Walker v. City of Terre Haute, 44 
Fed. 70; Marsh v. Seymour, 97 U. S. 348. Decree for complainant. 



UNITED STATES GLASS CO. v. ATLAS GLASS CO. et aL 

(Circuit Court, W. D. Pennsylvania. Aprll 13, 1898.) 

1 Patents— Chahactbr of Invention— Prior Art. 

The question of the commercial success or failure of a prlor patent Is not 
controlllng on the question of its relevancy, as iUustrating the generlc 
type of trhe patented machine in issue and the général process and path 
of development which the inventer clalmed to foUow. 
2. Same— Efpkct of Disclaimkr — Construction of Claims. 

When an application is rejected as anticipated, and the applicant then 
files a narrower claim accompanled by a disclaimer, he is bound thereby, 
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even thongb, In the Ilght of subséquent developments, It may appear that 
possibly a more restrlcted dlsclalmer could bave been framed, and that 
the addltlonal éléments Inserted in the claims were more spécifie than need 
be. 

& Samb— Construction dp Claims— Dbtblopmbnt of Art. 

A subséquent advance In the art may show that a daim had a more 
extended scope than was orlglnally supposed; but, when It eovers such 
advance, It Is not because the claim hâs advanced or enlarged with the 
advance of the art, but because of Its original generlc character. 
i Samb. 

When a daim, read In its common, ordinary meaning, is expllclt and 
clear, there is no room for construction. Construction eannot be resorted 
to to create a doubt, and then a libéral interprétation be given to the doubt, 
in order to présent to the patentée something he failed to claim. 
B. 8ame— Infbingbmbnt. 

Changes of opération are not to be measured by mère words or terms, 
but by function and operative eflect. 
6. Samb— Manufacture of Glass-ware. 

The Arbogast patent, No. 260,819, for an improvemenf in the manu- 
facture of glassware, construed, and held not Inf rlnged. 

Geo. H. Christy and Marshall A. Christy, for complainant. 
Wm. L. Pierce and Jas. I. Kay, for défendants. 

BUFFINGTON, District Judge. The United States Glass Com- 
pany, the owner of letters patent No. 260,819, granted July 11, 1882, 
to Philip Arbogast, files this bill against the respondents, the Atlas 
Glass Company and others. The patent is for an improvement in 
the manufacture of glassware, and infringement of its single claim 
is alleged. As complainant claims the patent is a pioneer one, and 
the claim should be given a broad and libéral construction, a référence 
to that part of the glass workers' art bearing on the question at issue 
will aid in fixing the patent's relative position in such art, and in 
determining the proper construction of the claim. Long prior to the 
patent in suit it was known that a finished hollow article of glassware 
could be formed by pressing, where the diameter of the vessel's mouth 
was equal to or greater than the interior diameter of every part of the 
body. This was done by a single opération. A large lump of molten 
glass of proper size was dropped into a mold, and a plunger thrust 
in, which caused the soft glass to distribute itself throughout the 
entire space between the plunger and mold, which cavity formed the 
contour of the article to be formed. It will thus be noted that the 
plunger and press mold were recognized and adopted as means for ob- 
taining, in the shapes mentioned, a body of any desired form, one of 
uniform thickness, and with a finished top, as distinguished from the 
unfinished top left by off-hand blowing. The single process of pressing 
could not, however, produce a finished article where the body bulged. 
Such bulge could only be secured by blowing. It was also a recog- 
nized practice to produce, by skilled preparatory blowing and manipu- 
lation, a blank, which was a hollow bulb of a size approximating the 
desired form, and with an even distribution of the glass. • This blank 
was then inserted in a blow mold, and expanded to the pattern of 
the mold by mère mechanical, as contrasted with skilled, blowing. 
It will thus be seen that while the final blowing was recognized as a 
mère mechanical process when a proper blank was initially prepared, 
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and while pressing waa recognized as a means of obtaining, by mère 
mechanical force, a hollow glass body of such proportion and uniform 
thickness as were desired, no one seems to hâve seen the possibility 
of devising means for conjoining tbe two mechanical processea, and, 
by pressing, obtain the desired form of blank, and, by mold-blow- 
ing, expand it. The possibility of secnring by pressing a pre- 
paratory condition suitable for blowing, to at least a limited extent, 
was soon recognized as feasible, and this is shown by the patent of 
Gillinder, No. 51,386, issued December 5, 1865. It is contended on 
one side that this patent shows, in theory and substance, a complète 
anticipation of the process of the patent in suit, while by the other 
side it is brushed aside as disclosing merely a particular form of blow- 
pipe, and as having no bearing whatever on the Arbogast patent. 
We cannot agrée with either of thèse diverse contentions. While the 
device claimed is a mère blowpipe, yet the manner of its use and the 
function performed by it in the process in which it was employed are 
highly significant to the discriminating student of the art. It pre- 
empts and appropriâtes in advance of Arbogast a part of that fleld 
which, to award him pioneership, he must hâve been the ârst to oo- 
cupy. Such signiflcance lies in the fact that the tools were used in, 
and made practical, a process in which, by mère mechanical pressing, 
a hollow glass blank was prodnced, the upper part of which was in 
final finished form, and the lower part prepared for the subséquent 
modifying action of the blowpipe. It is triie the claims of the patent 
only covered the tool, and that the avowed purpose of the applicant 
was to provide such means for manipulation subséquent to pressing 
that a handle could be mechanically pressed on the vessel at the first 
stage, instead of being attached after the blowing and shaping pro- 
cess, as was the prior practice. But it goes wlthout saying the 
claims made do not measure or limit the diselosure or teachings of the 
patent, and that the two significant features alluded to were embodied 
in the process in which the patented tool was used is proven by the 
patent itself, and by proof of extensive use of that process for many 
years prior to Arbogast's application. That the upper part of the 
vessel was in finished form is shown by the fact that the solid planger 
was replaced by one of the same diameter, so that the initial upper 
form necessarily remained unchanged during the secondary process, 
and that the lower part was blown, or at least was affected or modi- 
fled by blowing, is shown — First, by the fact that, the second plunger 
being shorter than the first, a cavity suitable for blowing was pro- 
vided; second, by the fact a blowpipe was used; and, lastly, by the 
statements of the spécifications following, to wit: 

"It [the hollow plunger] is perforated or bored longitudlnally through its 
center, and in this hole one end of the blowpipe, B, Is flxed so that the mouth 
or open end of such vessel from the mold will fit over the plunger, A, in such 
manner that the operator ean safely expose it to the heat of the fumace, and 
expand It by blowing into It through the sald pipe, A. • * * The vessel 
being thus securely held by the snap, aa set forth, the operator proceeds to 
expand and finish it by heating and blowing in the well-known manner. 
• * • It will thus be seen that by means of this plowpipe molded vessel* 
can be more expeditiously, uniformly, and perfectly expanded and finished, 
with the bandles on as parts of the same, than by the old modes." 
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In considtering this patent, we bave not overloôked complainant's 
contention that the Gillinder pressing was, se far as the wall thick- 
ness of the lower portion of the blank was concerned, a flnalty; that 
such thickness was not diminished bj the secondary process; and 
that thia latter process was a mère reshaping one, — a diortening up 
of the vessel, and a formation of the bulge, not by blowing, but by 
pressure and manipulation. But this theory is negatived by testimony 
of equal, and, we think, of greater, weight, that expansion by blowing 
does take place dùring this process, by the contemporaneous state- 
ments of the spécification noted, that expansion by blowing occurs, 
and by the évident fact that the offhand blowing by which complain- 
ant says the finishing was doue was necessarily of a somewhat nonuni- 
form character, and there must perforée hâve been more or less varia- 
tion and expansion necessarily resulting from the use of a nonuniform 
force. Indeed, on the statement of complainant's principal witness, 
Mr. Ripley, it was common pràctice "to put an air pressure into arti- 
cles during their manufacture for the purpose of resisting the pressure 
of the bulb on the outside, and expanding any portion that had been 
flattened during the manipulation of the article." But, on complain- 
ant's own construction, we hâve during the process a blank, flnished 
at the top and of uniform thickness in the body. This is formed 
around a cavity, and is provided with a blowpipe. Now, if huch a 
blowpipe was thus used within the cavity simply to counteract and 
co-operate with pressure from without to modify the vessel's contour, 
it is clear that the change from such négative resisting force exerted 
through the pipe to a positive expansive force by barder blowing, and 
to less or no pressure from without, would not seem so wide, so radical, 
and so inventive in its character as to stamp it of pioneer character. 
And while we hâve no positive évidence that blow molding (then well 
recognized, as we hâve seen, as a flnishing process) was used with tlie 
Gillinder tool, yet the use of it in that connection would not seem to 
hâve been so radical a departure as to be styled a pioneer step. 

The fact, disclosed by the file wrapper of the Arbogast application, 
that no référence was made to this patent by the examiner, can 
hardly be said to évidence the judgment of that ofBce that it was 
not deemed pertinent to Arbogast's invention. The mère fact that 
it was for a tool only may possibly hâve assigned it to a différent 
class, and it thus hâve escaped the examiner's attention. But, be 
this as it may, we regard this patent as disclosing facts pertinent 
and material to the just place of Arbogast's patent on the question of 
pioneership. 

In the Atterbury patent of 1873 we first find a device for pro- 
ducing machine-made glass articles. It shows both a carrying for- 
ward of Gillinder's process and also a new and radical departure from 
his methods and from the natural carrying forward of his process. 
Gillinder secured pressing by mechanical means. Atterbury not on- 
ly proposed to do that, but to extend the mechanical means to blow- 
ing as well. In this respect it was an advance in the same gênerai 
direction. In another, however, it was a radical departure. In Gil- 
linder the article was pressed, the mold was then opened, the article 
taken from it, the f unction of the press mold was ended, and, to what- 
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«ver process tte article was thereafter subjected, it was extra or 
separate from such press mold. It is manifest that the remoyal. of 
the article from the press mold involved two dangers, contact with 
the atmosphère and breakage. Atterbury proposed to avoid removal, 
to provide such a press mold that he could confine the glass in it 
during the entire opération, and to use such mold in connection with 
other parts to form a blow mold. In Atterbury's combination mold 
and process, we thus hâve a step in a wholly différent direction from 
the natural évolution and development of the Gillinder process. We 
emphasize thèse facts, because to us they are of importance in right- 
ly determining the scope and effect of Arbogast's disclaimer. Briefly 
stated, the patent shows a shifting single mold. The press mold con- 
sists of the ordinary matrix sides, but with the ring mold intégral 
with it, and the bottom adapted to drop into a press-mold cavity, and 
form the blow-mold bottom. A plunger, with a central blowpipe, 
was forced into the press mold, the movable bottom was then dropped 
to the foot of the blow mold, and the blank blown to shape. The 
process is thus described by the patentées : 

"In our new process we only use one pièce of glass — one glass wall— in the 
article, and we blow the same glass that we press, thus making glassware 
consisting of blown and pressed glass, either the blown or pressed part being 
a continuation simply of the other. We put the hot glass in the mold, and 
press, say the niouth, neck, and handle of a molasses pitcher, and by simply 
lowering the bottom plate we ean and do blow the balance of the pitcher. 
We press the pressed part of the article quite heavy or thick in the bottom 
so as to bave plenty of glass to expand with the pressure of the air to make 
the balance of the article. We believe this to be an entirely new process of 
worklng glass, and also a new manufacture of glassware." 

Upon this application claims were granted for the process of press- 
ing and blowing glassware in the same mold and for a new manu- 
facture of glassware consisting of blown and pressed glass. Now, 
while bulging glass articles can be made in Atterbury's device by 
care and skill in its manipulation, yet it seems clear they cannot be 
commercially made, and consequently the machine was not a suc- 
cess. Yet the question of success or failure is not a controUing one 
upon the question of the relevancy of this patent to the présent is- 
sue. It is not cited hère as an anticipation of Arbogast, for while 
its disclosures were suflficient to defeat the broad generic claims which 
Arbogast originally made, and it was so held by the offlce, and such 
décision was acquiesced in by Arbogast restricting his claims ac- 
cordingly, yet it was not, in our judgment, an anticipation of Arbo- 
gast's restricted claim. Its relevancy consists in illustrating the 
generic type of machine, and the gênerai process and path of devel- 
opment which Arbogast disclaimed to follow. 

If Atterbury's process was on wholly différent lines from Gillin- 
der's; if Arbogast's was a carrying forward of Gillinder's, an ad- 
vance on the same gênerai lines; if the respondents followed Atter- 
bury, and remedied the defects in his device, — then it would seem 
that Arbogast's explicit disclaimer of Atterbury, his method and 
device, should inure to protect respondents from the charge of in- 
fringement 
88F.-â2 
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Lfit as next consider what Arbogast disclosed and claimed. To 
the extent of bis disclosure be ,was entitled to claim, but his rigbt to 
protection is ïimited to wha;t ,'he did, not to what he inight bave 
claimed. In tbe stateof tbe, ^rtoutlined Arbogast appliéd for his 
patent in_1881. His aumÇiâr j of tbe prior art was as foUows: 

"In the maBufactupe of thls;eiass <«E articles, the l?ody is flrst,blown In a mold 
after having hçen. ro,ughly shaped-lntbe 'marver.' Then the article is clamped 
on a tool, and softeried at the iflouth, after which it Is given thé desired finish 
wlth either a hand tool or press, In which opération some forma requlre the 
addition of a ring of extra ^lass to be stuck on. AU thèse opérations are 
laborlous and costly, and requlre skllled labor." 

From wbicb it will be seen he made no mention of tbe preparatory 
press pfocess of the Gillinder practice or of the combined press and 
mold process of Atterbury. Upon thîs application he made three 
claims, one of which we cite as illustrative of their breadth, viz.: 

"(1) The hereln-descrlbed Improvemént In the manufacture of glassware, 
consisting In pressing the mo'uth or neck to flnished form wlth a dépendent 
mass of glasB, and then bloWlng sald mass to form the body, substantially as 
described." ' 

The application was rejected as fully anticipated by Atterbury, 
whereupon tbe claims made were withdrawn, and the disclaimer, 
statement, and claim following added and substituted, viz.: 

*'It Is essential to the successful practice of the above Invention that the 
plunger should be very quickly removed from the press mold, as otherwlse 
either the plunger will get heated and adhère to the glass, or, If cool, will chill 
the glass, and preelude the possiblllty of subséquent blowlng. It Is equally 
essential that two separate and distinct ïnolds be used, one for the pressing 
and one for the blowing, because the moment the gather is pressed, not only 
the plunger must be removed, but the gather must also be removed from Its 
mold, as, if it be allowed to remain there, its outer surface becomes chlUed 
from contact wlth the mold, and cannot be expanded or shaped further by 
blowing; so that unless the gather is thus removed from contact wlth both 
plunger and press mold, and placed in a separate mold for blowing, It Is Im- 
possible to prodnce the finished ware. I am aware that it has been proposed 
to press the article In a mold which finishes one part of the same, and then, 
while the article is still In the mold, to blow the remainder of the article, 
a part of the mold being enlarged for such blowing, and the air passing through 
the plunger into the body of the article. I do not claim such process; but 
what I claim as my Invention is the described improvemént in the manu- 
facture of glassware, consisting in pressing the mouth or neck to the finished 
form wlth a dépendent mass of glass, then withdrawlng the plunger, then 
removing the article from the press mold, and finally inserting it In a separate 
mold, and blowlng to form the body, substantially as described." 

As we read thèse proceedings, Arbogast at flrst made broad claims, 
BuflSciently comprehensive to bave made Atterbury an infringer, the 
only éléments in the principal one being "pressing the mouth or neck 
to flnished form with a dépendent mass of glass," and "blowing said 
mass to form the body," Tq.secure his patent he added thèse limi- 
tations, viz. "withdrawing the plunger," "removing the article from 
the press mold," and "inserting it in a separate mold." Now, when 
we consider the fact that the patent oflQce regarded Atterbury as 
ahowing a single mold ; had allowed him a claim for it as such, viz. 
"the process of pressing and blowing glassware in the same mold".; 
that Arbogast stated that it was essential to his invention "that two sep- 
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arate and distinct molds be used, one for pressing and one for blow- 
ing," and "my invention is différent, and requires the use of two 
molds, — a press mold and a blow niold," — can there be any doubt 
that his purpose was to withdraw and exclude bimself from tlie broad 
field he had at ârst sought to pre-empt, differentiate his invention 
from the one-mold type of Atterbury, and by thèse superadded limi- 
tations to confine his claim to a process involving the use of thèse 
two separate, individual, and well-known appliances in the art, vlz. 
a press mold and a blow mold? He knew Atterbnry's suggested 
mold form was of a shifting type; that it was claimed to be adapted, 
according to the changed relations of its parts, to be used flrst as 
a press mold, and then as a blow mold; and that a broad claim, viz. 
for "the process of pressing and blowing glassware in the same 
mold," with no limitations as to détails, had been granted. By his 
own statement, he deemed this System impracticable. He suggested 
no change or modification of it. Far from that, he differentiated his 
process from Atterbury by condemning the one-mold system; said 
the use of two separate molds was essential to his process; and, what 
is most material and controlling, he embodied thèse limitations in 
his daim. The claim was made, granted, and unchangeably flxed 
by the then conditions and facts, not by subséquent ones. In the 
light of what then existed, is there any doubt of the purpose 
of the patentée, of the extent of his disclosure, of the beneflt he 
conferred on the public? Is there any doubt of the clear and un- 
mistakable scope of his claim, of the significance and narrowing ef- 
fect of the éléments with which he ladened it? If, in the light of 
later developments, it should now appear that possibly a more re- 
stricted disclaimer could hâve been framed, — that the superadded 
éléments of the claim were more spécifie than need be, — ail this will 
not avail to change what was then done. Subséquent advance may 
demonstrate that a claim granted had a more extended application 
than was originally supposed, but it is powerless to change it. When 
the daim covers the advance, it does so, not because its boundaries 
hâve been advanced by the advance of the art, but because as made 
— as originally made — it was generie enough to cover such advance. 
Whether wisely or unwisely made, the limitations and disclaimer are 
there. They are facts. They can not be frittered away, their prés- 
ence ignored, or their significance minimized. If it be conceded that 
the later-discovered device of a practical, shifting, telescopic, single 
mold, combining interchangeably the functions of both a press and 
blow mold, made possible a much wider application than Arbogast 
then eonceived of the generie process on which his spécifie device 
was based, still his restriction of his invention to a limited sphère, 
and to spécifie, well-known mechanical appliances, and his embodi- 
ment of thèse limiting, narrowing, spécifie éléments in his claim, did 
then and of right ought now to correspondingly limit and abridge 
the ground covered by such claim. As we hâve seen, Arbogast was 
no pioneer, True, he sought to place himself on that ground. His 
claims were broad and generie, but he was forced to abandon them. 
His claims, as made, would hâve unquestionably covered Atterbury'» 
process and respondent's also. After the rejection of those claims, 
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and the grant of a narrower one, should his assignée be now per- 
mitted to turn, strain, and recast the granted claim, so as to cover 
as much as the former one would hâve? 

A careful study of the art satisfles us that Arbogast was an im- 
prover on spécifie lines, not a pioneer; and a study of the file wrap- 
per, that the process disclosed and claimed by him involved the use 
of the then well-known press mold and blow mold of the art, and 
that such molds were made separate, individual éléments of his claim. 
Such conclusion is in Une with the adjudged cases. "Where a pat- 
entée, on the rejection of his application, inserts in his spécification, 
in conséquence, limitation and restrictions for the purpose of ob- 
taining his patent, he cannot, after he has obtained it, claim that it 
shall be construed as it would hâve been if such limitations or re- 
strictions were not contained in it." Roemer v. Peddie, 132 U. S. 
317, 10 Sup. et. 98. "It is well known," says Mr. Justice Bradley 
in Burns v. Meyer, 100 U. S. 672, "that the terms of the claim in 
letters patent are carefuUy scrutinized in the patent ofiice. Over 
this part of the spécification the chief contest generally arises. It 
defines what the oiïice, after a full examination of the previous in- 
ventions and the state of the art, détermines the applicant is enti- 
tled to. The court, therefore, should be careful not to enlarge, by 
construction, the claim which the patent office has admitted, and 
in which the patentée has acquiesced, beyond the fair interpréta- 
tion of its terms." "The patentée having imposed words of limita- 
tion upon hirhself in his claims, especially when so required by the 
patent ofiice in taking ont his reissue, is bound by such limitations 
in subséquent suits on the reissue patents." Crawford v. Heysinger, 
123 U. S. 606, 8 Sup. Ct. 399. See, also, Caster Co. v. Spiegel, 133 
U. S. 368, 10 Sup. Ct. 409; Royer v. Coupe, 146 U. S. 524, 13 Sup. 
Ct. 166; Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 425, 
14 Sup. Ct. 627. 

We are urged to give this claim a libéral construction. So be it. 
In the true sensé of the term, every claim should receive a libéral 
construction, — that is, the awarding to a patentée the full measure, 
in letter and spirit, of ail he fairly disclosed and clearly claimed,— 
but when, under the guise of libéral construction, a claim is made 
to cover what it might hâve embraced, but was not made to em- 
brace, such liberality is not construction, but reconstruction. More- 
over, when a claim, read in its common, ordinary meaning, is ex- 
plicit and clear, — when there is no apparent uncertainty, — there is 
no room for construction. Eich v. Close, 4 Fish. Pat. Cas. 279, Fed. 
Cas. No. 11,757. The province of construction is to solve doubt, not 
to create it. If the meaning is clear, construction is not to be re- 
sorted to to create doubt, and then a libéral interprétation given to 
the doubt, which results in presenting to a patentée not what he 
claimed, but what he failed to claim. A court discharges its duty 
and exhausts its power when it ascertains and déclares what was 
claimed. It as clearly transcends its power when it reconstructs the 
claim to cover what the patentée did not, but might hâve, claimed 
had he been gifted with prescience. 

Now, the press mold and blow mold were common and well-known 



UNITED STATES GLASS CO. V. ATLAS GLASS CO. 601 

appliances in glass making at the date of this patent. Each had 
separate, individual functions. A plunger was used in tlie press 
mold and air in tlie blow mold. Tlie teaching of the patent was 
clear and unmistakable that the use of thèse two forms of apparatus 
was indispensable, and the déclaration of the patentée was that their 
successive use during the process was essential. This was the es- 
tent of Arbogast's disclosure and of his contribution to the art. The 
claim he made embodied the successive use of the two types of mold, 
— the use of one for an entire opération, to wit, pressing in the press 
mold, the removal of the article therefrom, and its insertion in the 
second form, the blow mold, and a différent opération therein. As 
disclosed by the patent, and by the practice for many years under it, 
the process necessarily consisted of 24 acts, viz.: (1) Cutting off 
the gather into the press mold. (2) Sliding press mold into posi- 
tion, beneath the plunger. (3) Pressing the hot mass of glass. (4) 
Withdrawing the plunger. (5) Shding the press mold forward from 
underneath the plunger. (6) Unkeying the press mold. (7) Lifting 
the pressed blow blank ont of the press mold. (8) Carrying the 
pressed blow blank over to the blow mold. (9) CarefuUy inserting 
the pressed blow blank in the blow mold. (10) Sliding the blow 
mold under the blowing stem. (11) Pulling down the blowing stem 
to blow up the blank. (12) Eaising the blowing stem. (13) Slid- 
ing the blow mold forward from under the blowing stem to a posi- 
tion where it can be opened. (14) Unkeying the ring of the blow 
mold. (15) Opening ring of the blow rnoïd. (16) Lifting ring from 
blow mold and depositing same on press bed or press mold. (17) 
Unkeying the blow mold. (18) Opening the blow mold. (19) Re- 
moving flnished article from blow mold. (20) Closing the blow mold. 
(21) Keying up tlie blow mold. (22) Closing ring or neck mold. 
(23) Keying ring or neck mold. (24) Keying up press mold ready 
for new opération. 

We next turn to the question of infringement. This is alleged in 
the opération by the respondents of a machine to make Mason fruit 
jars. In it we flnd a revolving table carrying five telescopic molds, 
each of which produces a flnished jar, wholly machine made, during 
each révolution of the table. Thèse molds occupy five différent po- 
sitions during a table révolution which may be styled the charging, 
pressing, blowing, discharging, and rearranging positions. It will 
be noted the several opérations are going on simultaneously, and sev- 
eral jars are subjected to différent stages of the process, according 
to their respective locations on the talale. Each mold consists of 
an outer open mouth and open-bottom shell, the upper part of whicii 
forms the flnished neck of the jar, and the remainder the flnished 
sides. Within this shell a smaller open-mouth and closed-bottom 
shell is nested, the bottom and sides of which form the press blank 
below the neck, and, in connection with the upper portion of the 
outer shell, form a press mold and neck ring. By the same motion 
of a lever, this inner shell is dropped below the outer one, and a 
moveable bottom, not before in use, is shifted over and forms the 
bottom for the outer shell. By this means the outer shell is adjusted 
fo act as a blow mold of the old type, but having intégral with it a 
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neck ring. The mold being in the chatging position, prôperly keyed, 
and with the inner shell raised, the opération of making a jar con- 
sista of 10 opérations, as follows: First. Charging. In this the 
gather is dropped in the mold and eut off. Second. Kevolving table. 
Hère the table is revolved one-flfth of its circumference, so as to 
carry the mold to the pressing position. This brings it under a 
plunger. It will be noted that this part révolution of the table has 
changed the position of ail five molds. As we charge this révolution 
wholly to the single jar now being made, we will not charge the sub- 
séquent part révolutions to it, but wholly to each individual jar fol- 
lowing it. Third. PuUing down the lever. By the action of this 
lever the pressing plunger is forced into this mold, and produces a 
press blank. It also brings down the blowing head to the preceding 
mold, automatically opens a valve, and mechanically blows the press 
blank to flll the matrix of the blow mold. Fourth. Eaising the lever. 
This raises the plunger in the mold now under considération, and 
also the blowing head from the mold preceding it. Fifth. Eeform- 
ing the mbld. By pulling a lever attached to the inner shell and the 
moveable bottom of the outer shell, the inner shell is dropped from 
within the outer shell, and from contact with the pressed blank, and 
the moveable bottom is brought into engagement with the outer 
shell, and forms, in connection with it, a blowing-mold cavity in 
which the press blank is suspended. A part révolution of the table 
now brings the mold to the third or pressing position, where the 
press blank is mechanically blown, as noted above. This done, the 
next part révolution brings the mold to the discharging position. 
In this position flve opérations are carried on, viz. : Sixth. The mold 
is unkeyed. Seventh. The mold is opened. Eighth. The flnished jar 
is removed. Mnth. The mold is closed. Tenth. It is rekeyed, The 
next part révolution brings the mold to the rearranging position, 
and automatically rearranges the mold by a process the reverse of 
the fifth, namely, it removes the sliding bottom of the outer shell, 
and nests the inner within the outer shell, in shape for another round 
of opérations. 

There is a radical différence in opération and resuit between the 
process disclosed by Arbogast and the workings of this machine. 
The process of Arbogast is partly mechanical; the process in re- 
spondents' device is wholly so. Arbogast nécessitâtes intermediate 
human manipulation during the process; respondents' process can 
dispense with it, and in point of fact does. The output of the latter 
is a new article of commerce in glass, viz. a machine-made one, and 
the output is at least threefold greater than by the Arbogast pro- 
cess. This remarkable différence in results, while not proving, would 
strongly suggest, the use of différent means and methods to produce 
it, and that it is not a mère reversai of process, as is suggested. 
And such we flnd to prove the case on a critical comparison of the 
two; for, waiving for the présent the fact that respondents' mold, 
not being known in the arts at the date of Arbogast's patent, coula 
not be adjudged an équivalent (see Manufacturing Co. v. Forgie, 
69 Fed. 775, 8 C. C. A. 261), we are of opinion that, both structurally 
and in operative principle, the respondents' device is différent from 
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Arbogasfs, an^ the single telescopic interchangeable mold of the one 
is not the équivalent of the other. 

In Arbogasfs we find a press mold consisting of two hinged parts, 
and provided with a key, which must be used every time the mold 
is. It is adapted for use solely as a press mold, and is susceptible 
of no reaiTangement or adaptation to any other or différent function. 
If the article to be treated in it is to be snbjected to another pro- 
cess, it must necessarily be physically and manually removed there- 
from. Dealing with so fragile a subject as glass, and that in a sus- 
ceptible condition, no means were known at the date of the patent, 
and the 16 years' use of the process bave evolved noue, by which tht 
glass can be removed from it by any other, than manual manipula- 
tion. Nor could it even thus be manually removed from it in com- 
mercial practice save by unkeying the mold and opening it upon 
its hinges. 

We flnd also a blow mold which consists of two hinged parts, and 
provided with a key, which must be used twice every time the mold 
is usted. It also is adapted for use solely as a blow mold, and is 
susceptible of no rearrangement or adaptation for any différent or 
other function. If the article to be treated in it is to be subjected 
to any other process, it must be done before it is placed in this mold. 
From the inhérent nature of things, the blow mold must be hinged 
and actually open to admit bringing the article to be affected into 
engagement with it, and no means were known at the date of the 
patent, and in the protracted use of that mold none hâve been dis- 
covered, by which a glass blank could be placed within a blow mold 
without opening it. It will be noted, too. that a hinged-ring mold, 
provided with a key, was necessary to the successful use of the press 
mold; tbat it was removed therefrom to the blow mold, and was 
necessary to its successful use, also. In the successive use of thèse 
two molds conjointly we flnd three adverse, inimical factors, so to 
speak; two of them dangers peculiar to the glass makers' art, viz.: 
Contact with the atmosphère; contact with some irrefragible ob- 
ject; and loss of time and added work in the unkeying and open- 
ing of the press mold, the transfer of the glass, and the closing and 
keying of the blow mold. 

Kow, in the respondents' device we find means hâve been found by 
which two of thèse éléments hâve been eliminated, and the third 
practically minimized. It is said thèse means are but a reversai of 
Arbogasfs method; that he removed the glass from one mold, and 
placed it in another, while respondents leave the glass in one posi- 
tion, take away one mold, and replace it with another. In our judg- 
ment, there is no such reversai of method. Changes of opération 
are not to be measured by mère words or terms, but by function and 
operative effect. If the dangers, drawbacks, and waste of the re- 
moval of Arbogast hâve been eliminated in the respondents' removal, 
so-called, then, while they are the same in name, it is in name only, 
and not in nature. Now, what hâve respondents done? They show 
means by which transfer, manipualtion, and care for the articles 
hâve been dispensed with. Practically a mass of molten glass is 
dropped into the slot of a sealed shell, a lever is dropped and raised, 
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a table is rotated, and a flnished, useful article of commerce is pro- 
duced. Manifestly, a large part of tliis is due to the successful ap- 
plication of mechaaical power and agents, but the essence consista 
in the process and means bj which this has been made mechanically 
possible. They hâve foundmeahs by which glass could be initially, 
and once for ail, placed within a blow mold; by which it could be 
pressed while in the blow mold y means by which the press blank and 
the press mold could be removed from engagement with each other 
without opening or unkeying such mold; and the press mold with- 
drawn from the blow-mold cavity. Their press mold may be called 
Buch, but it is not the press mold of the old art. It is a single com- 
pact structure, while that had two hinged sections. It has no hinge 
to permit its opening, and needs no key to seeure its closing. So 
their blow mold may be called such, but it is not the blow mold of 
the old art. Instead of being a separate, intégral structure, whose 
functions came into play only after the press mold had flnished its 
work, it enters into combination and conjoint opération with the 
press mold from the flrst, and performs the entire function of a ring 
mold as well. It initially forms a sleeve or shell to keep the press 
mold at a continuons uniform température; it serves as a close-fltting 
support for the mold during the pressing, and in that pressing it 
gives, by a part of its own structure, a flnished form to the neck or 
mouth of the article, and in such part it retains and holds the article 
throngh the pressing and blowing process, — functions which the 
ordinary blow mold could not exert. If we are warranted in styling 
this portion of the device the blow mold of the old type, there would 
seem to be greater reason for styling it the ring mold, since its func- 
tion more closely follows that article. In point of fact, it is nei- 
ther. It is a composite structure, combining the functions of both. 
Nor does the difïerence of molds end hère. In the old art the press 
and blow molds were adapted to separate and simultaneous use to 
fulflll their several functions. Hère they cannot be simultaneously 
used, but the use of the one suspends the functional capacity of the 
other. The use of the mold as a press mold deprives the blow mold 
of bottom and hollow cavity; its use as a blow mold covers and seals 
up the press mold. 

Measured by thèse tests, it is clear that respondents' mold is not 
the équivalent of either of Arbogast's molds considered separately, 
or of the two jointly. In its machine-made jar the respondents' ma- 
chine produces a différent article of commerce, not différent because 
it is machine made, but because Arbogast's disclosed process, by its 
inhérent limitations, cannot be mechanically used to produce such an 
article. It accomplishes that resuit by différent means, and those 
means were not known at the date of Arbogast's patent 

In view of the radical différences between the two processes, in 
means, method, and product, it is clear to us that infringement has 
not been shown, and the bill must be dismissed. 
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WESTERN ELECTRIC 00. T. MILLHEIM ELECTRIC TEL. CO. et al. 
(Circuit Court, W. D. Pennsylvania. July 18, 1898.) 

1. PaTBNTS— NOVELTT AND PaTBNTABILITT— PaTENT AS BVIDBNCE 

The grant of a patent is prima facie proof of novelty and patentability, 
and, in the absence of eountervailing proof, thls prima faciès must prevail. 

2. Samb — Anticipation— CoMBiNATioNs. 

To flnd in tlie prier art eacli élément in isolation is not to anticipate the 
work of a patentée who, by Inventive act, first evolves a new combination 
of thèse éléments, vrhlch by their conjoined functlons produce a new resuit. 

8, Samb— Anticipation — Priob Publications. 

A prier publication, such as will defeat a patent, must conta in a descrip- 
tion of the complète and operative art or instrument so précise and particu- 
lar that any one skilled in the art to whlch the Invention belongs can con- 
struct and operate it without experiments or the exercise of inventive skill. 

4, SaME— TELEPHONE ClRCtJIT AND APPAltATUS. 

The Carty patent. No. 449,106, for téléphone circuit and apparatus, held 
not anticipated, valid, and infringed. 

Barton & Brown, for complainant. 
Stanley S. Stout, for défendants. 

BUFFINGTON, District Judge. This is a bill filed by the West- 
ern Electric Company against the Millheim Electric Téléphone Com- 
pany et al. for alleged infringement of letters patent No. 449,106, 
issued March 31, 1891, to John J. Carty, for téléphone circuit and 
apparatus, and now owned by complainant. The défenses are lack 
of novelty and patentability. Thèse défenses failing, infringement 
is conceded. The apparatus in question was designed primarily for 
use on a multiple line. Prior to this patent it was customaiy to 
connect the call-bell magnets at the several stations in séries in the 
main-line circuit together with a normally shuuted call-sending 
generator, and at each station to provide a switch, which, when at 
rest, maintained the continuity of the main circuit through ail the 
call-bell magnets, and kept the circuit of the local transmitter battery 
open. When, however, the switch was changed, — which was done 
when the receiver was taken from the hook for use, — it disconnected 
or short-circuited the bell magnet or generator from the line, and 
introduced in place thereof the téléphonie transmitting and receiving 
instruments, and closed the local battery circuit of the former. 
Though this switch change at the two communicating stations re- 
moved the bell magnets at such stations from the circuit, no such 
action took place at the other stations. Consequently, the voice cur- 
rent had to traverse ail the other magnet hélices in the line, and was 
much weakened, not only by the résistance of such magnets, but also 
by the connter electro-motive forces or inductive résistances devel- 
oped in each. Thèse were so active and energetic as to hinder con- 
versation; yet it was necessary that ail bell magnets should be con- 
nected with the circuit, otherwise the several stations cannot signal 
each other. It will be noted that in this system, which is called 
a "séries circuit," the component parts are so arrangea that the car- 
rent must pass through ail its parts, one after another. It is so styled 
fa contradistinctjon to a "multiple circuit," which is one having two or 
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more of its parts so arrangea that the current divides, portions pf it 
passiiig throBgh parallel paflis''àtforded by tliè sèvétàl parts.' Tlie 
two Systems may be thus illustrated: When incandescent lights are 
connected in multiple circuit, the current passes to one terminal of 
each of the lamps which are connected to one side of a circuit, and 
then divides up, a portion passing through each lamp to the other side 
of the circuit, where ail thèse portions are reuuited. Where such 
lamps are connected in séries, ail the current must flow into the 
terminal of the first lamp, and eut at the other, and so on through 
the successive lamps. 

It alsD appeared impossible to obtain a perfect inductive balance 
in a metallic téléphone circuit when the bell magnets aud téléphone 
were connected in séries, and sûch inductive disturbances manifested 
themselves generally in annoyances, and sometimes were so intense 
as to prevent conversation. New, it would seem that if, instead 
of the séries circuit connection for both call magnets and téléphones, 
a multiple circuit or bridging connection after the manner of the 
simplest form of incandescent lighting was substituted, thèse diffi- 
culties would be avoided; but the conditions were différent, since 
in a téléphone circuit each station is both a generating and a utilizin,ii; 
one at the same time. ïherefore the generating currents are likely 
to be short-circuited by the nearest bridge connection, and thus fa il 
to reach the more distant station which it is desired to signal. The 
additional fact that two diverse uses are to be made of the current 
at the same station, viz. signaling and transmission of sound, and 
that they are to be used interchangeably between ail the stations, 
renders necessary the addition of other means and factors to simple 
mère parallel arrangements. To overcome thèse diflaculties, the 
patentée suggested a simple and eflScient remedy. He adopted the 
multiple circuit plan, and at each station placed a permanent bridge, 
in which he seated a bell magnet, with a high co-eflficient of self- 
induction and of marked impédance. He also provided two other 
bridges, which were normally open, and closed only when the station 
was in use. The generator bridge circuit was adapted to be closed 
while a call was being sent. The third or téléphone bridge circuit was 
open when not in use, but closed in multiple arc with its own bell 
magnet, and, of course, with ail others In the line, when in use. 
When the call generator is used at a station, it forms a second bridge 
or cross connection between the wires in parallel circuit with the 
permanently closed bridge circuit of its own bell and ail other bells 
on the line. Now, the natural tendency of the ringing current would 
be to short-circuit through its home call-bell bridge, and possibly 
through the nearest other call-bell bridges. This, of course, is highly 
undesirable, as it is uecessary that ail of the call bells of the System 
should be operated by the call generator of each station. The 
tendency of the current to thus short-circuit is counteracted in 
Garty's System by the high self-induction and impédance of the bell 
magnet which opposes the passage ôf the call current, and eflects a 
more even distribution of it through the bell magnets of the System. 
By virtue of numerous windings of the wire in the bell magnets, the 
small portion of the call current passing exerts a marked magnify- 
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iûg effett on the cores, and thus secures a more spirited working of 
the call signal. The means employed in the device and tlie mode 
of opération are clearly stated by respondents' witness, Mr. Miller, 
who says: 

"I am acquainted with this patent. It shows and describes a luathod of at- 
taching téléphone instruments in multiple between the two sidea of a line, 
whether this line be a nietalHc circuit or a grounded line. The call bells are 
each permanently bridg'ed between the two sides of the line, and are made of 
high résistance and retardation. The generator at each instrument is in a 
separate bridge circuit, which is normally open, but closed wben the generator 
îs operated. The téléphonie apparatus proper is In a thlrd bridge circuit, 
which, like the generator circuit, is normally open. The téléphone circuit of 
each instrument is automatically closed when the receiver is removed from 
its bock for use; and this opération also closes a local circuit containing the 
primary of the induction coil, the local battery, and the transmitter. In 
order that there shall not be an undue leakage of the voiee currents through 
the permanently bridged call-bell circuits, the magnets of thèse call bells are 
wound to a high résistance (usually 1,000 ohms), and are also constructed in 
such manner that they will hâve a high co-efllcient of self-induction. Wlien 
a generator at any one station is operated, it is connected across the two sides 
of the Une in parallel with ail of the call-bell magnets on the line. Part of 
the currents in this generator will therefore pass thrcugh each of the call-bell 
magnets on the line, thus causing them ail to operate If the amount of the cur- 
rent generated is sufflcient to accomplish this resuit. The successful opération 
of this System dépends on the fact that a coil possessing a high co-efflclent 
of self-induction will transmit with comparative ease alternating or pulsating 
currents of low frequency, while it will form a practical barrier to simllar 
currents baving a very high frequency. The currents generated by the calling 
generator at any station are of sufficiently low frequency to pass with com- 
parative ease through the call-bell magnets arrangea along the line, while the 
rapldly alternating voice currents impressed upon the line by the téléphonie 
apparatus at any station will be compelled to pass over the main line to the 
receiving station without being materlaily wealiened by lealjage through the 
call-bell magnets. At the receiving station, thèse voice currents will pass 
through the téléphone receiver and secondary coil of the induction coil, thèse 
beIng connected across the line at that station by vlrtue of the receiver being 
off its hoolî. This path through the receiving Instrument Is of comparatlvely 
low résistance and retardation, and thus practically takes ail of the current 
from the distant station." 

As we hâve stated, the patent is assailed as lacking novelty and 
patentability. The grant of this patent is prima facie proof of the 
novelty and patentability of the invention therein disclosed (see Sey- 
monr v. Osborne, 11 Wall. 516, and cases cited in note to 3 Rob. Pat. 
§ 1016), and, in absence of contervailing proof to the contrary, its 
prima faciès must prevail. An examination of the many alleged an- 
ticipations does not disclose the particular combination hère shown, 
or overcome such prima faciès. If any or ail of them might hâve 
suggested a combination of means and the placing of them in the 
relation shown in the device, it is not proven that any one so placed 
them. None of the éléments composing the combination are in 
themselves claimed to be new. It is the combination of them in 
nevr relations, and the securing a new and useful resuit thereby, that 
constitutes tbe basis on which the patent rests. It goes without 
saying that if each élément of the combination can be found in the 
old art,— if ail of them, abstractly and separately considered, per- 
form the same function they did in the old art, — this will not 
tend to defeat the patent if the old individual éléments are hère 
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brought into novel combination with each other, and their conjoiued 
functions produce a new resuit. Stich novelty, if the change in 
volves patentability, constitutes ground for a valid patent. It fol- 
lows, tberefore, that to flnd in the prior art eacb élément in isola- 
tion is not to anticipate the work of a platentee who, by the inventive 
act, first evolves combination out of isolation. In discussing the 
prier art, Mr. Miller, after describing the working of Carty's device 
as we hâve quoted, says: 

"I flnd the priacipleg governlng the effiects of coils haVlng a hlgh co-efBcieut 
of self -Induction upon currents of high and low frequencies to be very clearly 
stated In various text-books and patents prior to the filing of Mr. Carty's ap- 
plication." 

The critical and intelligent analysis of the prior art by Mr. Miller 
warrants that conclusion, but it by no means foUows that knowledge 
of those principles is an anticipation of a combination wherein those 
abstract principles are used in new concrète relations, and thus made 
to produce new résulta. 

Now, noue of thèse alleged anticipations show the device of Carty. 
Varley's English patent. No. 1,044, of 1870, simply states a principle 
made use of by Carty, but concededly old; and it is clear that Var- 
ley's application of that principle would not suggest to a mère im- 
prover the device of Carty. The German publication, "Das Tele- 
phon," of 1886, shows, without référence to détail of construction, 
two sets of téléphones, — one connected in séries, the other in multi- 
ple. Without référence to other matters, it is suiBcient to say that 
no use of high impédance bells is shown, and, beyond the principle of 
multiple connection, it haa no inherently necessary feature in com- 
mon with Carty. 

Attention is next called tO the publication, "The Téléphone," by 
Pierce & Maier, London, 1889. Among other essential require- 
ments to constitute such a prior publication as will defeat a patent, 
it is essential that it contain a description of the complète and 
operative art or instrument so précise and particular that any per- 
son skilled in the art to which the invention belongs can construct 
and operate it without experiments, and without the exercise of in- 
ventive skill. Dnless a publication possesses ail thèse character- 
istics, it does not place the invention in the possession of the public, 
nor defeat the claim of the inventer to a patent. Cohn v. Corset Co., 
12 Blatchf, 225, Fed. Cas. No. 2,969; Seymour v. Osborne, 11 Wall. 
516. And the descriptions must be read in the light of the then knowl- 
edge. Betts v. Neilson, 3 Ch. App. 429. 

Tested by thèse standards, it is quite clear that this publication 
will not and should not avail tb defeat this patent. It does not dia- 
close the device. of Carty. While it speaks of the electrical diffl- 
culties as "very easily overCome' by means of properly proportioned 
fixed résistance coils placed in the différent sections of the circuit"; 
that "the electro-magnet inertia of the appâratus itself is hère util- 
ized"; and that "it opérâtes the receiver; it chokes the current across 
the bridge, and so makes the working currents pass along the Une," — 
yet, when we corne to examine, we flnd thèse "properly proportioned 
flxed résistance coils" to be a very différent thing from Carty's call- 
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bell magnets. The former are only determined by tedious calcula- 
tions made by teehnical men, and must be adjusted to each indi- 
vidual line, while the high impédance bell of Carty can be installed 
on any suitable line without référence to its length, or to the num- 
ber or location of stations. Moreover, the book or its drawings do not 
disclose how the téléphone transmitting and receiving devices or the 
call-current generator or the signal-receiving apparatus are used or 
adjusted with relation to each other, or to the entire system. It is 
quite manifest from a detailed examination of the work that Carty's 
device was not given to the world by this publication, and it is 
equally clear from the statements of the authors thernselres in a sub- 
séquent édition that they did not regard their system as anticipating 
or disclosing Carty's, if such statements were to be regarded as 
compétent. 

The other devices which are stated by respondent's witness to most 
nearly approach the Carty device are the divided circuit for clearing 
out annunciators, No. 300,144, of Scribner, and the Van Kyersburghe 
devices, for combined télégraphie and téléphonie service, patents Nos. 
306,665 and 323,239. Using the method pointed out in the Scribner 
patent, we are unable to find any anticipation of Carty's device. 
Scribner's device was for effecting a connection in séries between two 
subscribers through an exchange station, and affording means for 
signaling such exchange when the conversation was flnished, that 
the connection might be broken. This connection was through a 
clearing-out drop, and this was of as low impédance as possible. No- 
where is the use of a high impédance bell suggested, and the proof is, 
if it were substituted for the magnet of Scribner's device, it would 
render talking impracticable. The bridging system of the Carty 
patent involved a deflnite and peculiar arrangement of différent ap- 
paratus, operating in an original combination, to effect one spécifie 
resuit; while the Scribner device showed normally and designedly a 
différent arrangement of apparatus in a wholly différent mode of 
opération, to secure a resuit wholly différent. Scribner's device was 
not intended for bridging a party-line system. To be forced to use 
the éléments Scribner used in such reformed, variant, and abnormal 
relations as are not fairly disclosed by his patent, in order to ap- 
proach to anything akin to likeness of Carty, tends to prove absence 
rather than présence of anticipation in the earlier patent. The 
Van Kyersburghe patents refer to a joint téléphonie and télégraphie 
System. We do not flnd the Carty combination there employed. 
The System shows no call-signaling apparatus whatever. On this 
point complainant's expert says: 

"The téléphone Instrument, 20, hère shown, Is represented by a recelver only, 
but there can be no question whatever but that a battery transmitter is also 
used, and very probably addltlonal signaling instruments for those téléphone 
Instruments also." 

But to show anticipation, and strike down a patent, we should 
hâve something more certain than probabilities. The call-signaling 
apparatus of the Carty system is so vital to its use that either it or 
itB Sabstantial équivalent should be found in the alleged anticipation, 
to constitute it a real anticipation. It would seem that the two sys- 
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tems were for différent purposes, and their methods were diverse in 
détail. Moreover, the Van Ryersburghe System was for the simul- 
taneous transmission of téléphone voicecurrents and télégraphie sig- 
nalîng currents. The Carty System of sending call signais could not 
be used in connection with Van Ryersburghe's Systems. It is there- 
fore apparent that in no fair sensé can it be said that Carty's device 
was anticipated and given to the world by Van Ryersburghe's. Se- 
ing therefore of opinion that the défenses alleged hâve not been made 
good, a decree should be prepared in favor of the complainant. 



EVEBBTT PIANO CO. v. GOBPEL. 

(Circuit Court, S. D. New York. July 7, 1898.) 

Patents— Construction of Claim—Infringement— Pianos. 

The French and Nalenee patent, No. 515,426, for a piano attachment, 
wbereby a nonresonant flexible strip, carr ying a metallic striker, Is In- 
terposed between the hammer and the string, so that the hammer strlkes 
the strlp on one slde of the striker, for the purpose of modifylng the tone 
to resemble that of a gultar, mandolln, zither, etc., by means of a secondary 
or double stroke on the string, held not anticipated, vaiid, and infringed. 

This cause cornes hère on final hearing upon pleadings and proofs. 
The suit is brought for infringement by défendant of the three daims 
of letters patent No. 515,426, granted February 27, 1894, to French 
and Nalenee, for improvements in piano attachments. 

Charles E. Pickard and M. B. Philipp, for complainant. 

W. G. Hauff, for défendant. 

LACOMBE, Circuit Judge. The spécification thus describes the 
invention : 

"Dur Invention relates to piano attachments for changing the tone of a 
piano, causing it to resemble a gultar, mandolin, zither, etc. To this end we 
arrange on the piano a séries of strlps of flexible materlal, each havlng on It 
a metallic striker. Thèse strlps are connected to a bar operated by a pedal, 
by which they can be moved so that the ordlnary hammer of the piano will 
strlke the flexible strip. The strip thus kiUs the tone which would otherwise 
be produced by the string, but the metallic striker on the strlp striking the 
fitring produces the modlfled tone which we désire. A reverse movement of the 
pedal withdraws the strlps, leavlng the hammers free to strlke the strlngs 
In the ordlnary manner, and produce the ordlnary tone of the piano." 

Then follows a description of the drawings and of the mode of 
opération of the parts, in which it is stated that: 

"The hammers strlke the materlal of the strips above the striker [1. e. 
between the striker and the point of attachment of the strlp], and press it 
agalnst the strlngs. The soft strlp kllls the effect of the blow of the hammer 
on the string, but the hard striker Is thrown agalnst the string and produces 
a. tone. By the Bse of a metallic striker, we secure a characteristlc tone pro- 
duced by the métal striking the métal strlngs." 

The claims are: 

"(1) In a piano. In comblnatlon with the strlngs, a séries of nonresonant, 
soft, flexible strlps havlng hard strikers or buttons on that face next to the 
strlngs, and hammers to act upon the strips to one side of the said buttons, 
•(2) In a piano, the comblnatlon with the strlngs of a séries of nonresonant. 
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Boft, flexible stiips havlng hard metalllc buttons or strikers on tbat face next 
to thé strings, and hammers to act upon the strîps on one side of tbe said but- 
tons. (3) In a piano, the combination wlth the strings of a séries of flexible 
Btrips having on that face next the strings hard buttons or contacts, aud a sé- 
ries of hammers adapted to strike the strips to one side bf the said buttons." 

While the application was pending in the patent ofiQce, and in 
order to avoid références cited by the examiner, the words, "non- 
resonant, soft," were inserted as qualifications of the "flexible strips" 
in the flrst two claims; and in the same claims there were also 
added the words, "to one side of the said buttons," as a qualification 
of the striking action of the hammers. The third claim was also in- 
serted pending application, and it was conceded upon the argument, 
by complainant's couns€l, that, if this third claim is to be sustained 
against prior patents, the words, "nonresonant, soft," must be im- 
plied from the description as qualifying the flexible strips. As thus 
construed, it is substantially identical with the flrst claim, and may 
be disregarded as superfluous. The second claim difîers from the 
ûrst, in that it calls for a "striker" which is not onlv "hard," but also 
"metallic." 

This patent was before the circuit court for the Northern district 
of Illinois in Piano Co. v, Bent, 79 Fed. 79, and its patentability sus- 
tained. Eeferring to the devices of the prior art, which were in évi- 
dence in that case, Judge Showalter says: 

"In each instance the Interposed médium for modifying the vibration of 
the string, and so changing the tone, is directly between the hammer and the 
strlng. In the case of the patent In suit, what is called the 'metallic button' 
in one place in the spécification, and the 'hard button' in another and in th > 
claims, îs not interposed so that the strolje of the hammer is directly against 
such button. The idea of modifying the tone by a secondary or double stroke 
on the string, in the manner described in the patent in suit, is not found in 
the prior art. The novelty of this construction is rather emphasized thau 
otherwise by the prior devices. In the structure complained of, the leatlier 
tongue, at its lower extremity, Is tightiy folded and secured around a smalf 
metallic cylinder placed transversely. The stroke of the hammer is against 
the tongue and above this leather-covered cylinder. The mode of opération 
and effect are substantially the same as in the patent In suit." 

Inasmuch as in Bent's striker the metallic cylinder was surround- 
ed by the leather of the tongue, the court did not flnd infringement of 
the second claim, which is conflned to a "metallic" striker. In the suit 
at bar the metallic cylinder is attached at the end of the tongue, and 
uncovered. This structure, which is in ail other respects similar to 
Bent's, is within the flrst and second claims. The only question 
presented hère is whether an English patent, which was not before 
the court in the Illinois case, is such an anticipation as to induce 
a différent conclusion from that reached by Judge Showalter. 

This English patent is No. 19,237 of 1890 (accepted October 24. 
1891), to William H. D. Downe. It covers a rail to which are at- 
tached a séries of depending tongues, which, by latéral movements 
©f the rail, are interposed between the hammers and the strings or 
withdrawn therefrom. Thèse depending tongues are — 

"Fine sprlngs bent In angular form, and placed exactly over the space be- 
tween leach hammer. The sprlngs are secured to the bottom side of the rail 
wlth a serew and washer, and are continued fo within % In. of the piano- 
forte strings. They are tien bent down so as to fali about 1 In. below the- 
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face of the hammer when It Is near the string, the ends of the sprlngs whlch 
are bent for strlking purposes artandlng away from the strings 1% In. When 
the rail Is at rest, the hammers pass freely through the springs, producing the 
ordinary tone. When the rail Is moved to the rlght, the sprlngs are brought 
Immediately before the hammers, and, receivlng the full force of the blow, 
the ends of the sprlngs are sent quickly to the strlngs, and produce a tone 
resembllng the zither. When the rail la released, a spiral sprlng, attached 
to the left end, causes It to fall back Into Its former position. To suit the 
requirements of the pianoforte, the rail may be placed below the hammers 
instead of above, and the springs may be bent to any shape or form, up or 
down, so long as the prlnclple remains,— that, when a key Is struck, the springs 
receivlng a blow are sent into swlft contact with the pianoforte strlngs." 

This patent does undoubtedly disclose the "secondary or double 
stroke" referred to in Judge Showalter's opinion as a characteristic 
of complainant's patent. Tlie tongues, however, being métal 
springs, apparently are not adapted to discharge the other function 
of the "nonresonant, soft," flexible strip, which, as the spécification 
points ont, "kills the tone which would otherwise be produeed by the 
string," or, as it is elsewhere said, "kills the eff ect of the blow of 
the hammer on the string." The patent is an extremely narrow one, 
and must be confined to a combination which will include the 
flipped-out hard striker and the soft nonresonant deadening strip, 
both of which seem to be necessary to a successful resuit, and, in 
combination, novel. Inasmuch as the defendant's device infringes 
this combination as covered by flrst and second claims, complainant 
is entitled to the usual decree. 



HAWOKTH V. STARK et al. 

(Circuit Court, S. D. New York. July 5, 1898.) 

l. Patents— Phiob Usa — Evidence. 

While évidence of prier use is always to be closely scrutlnlzed, and ao- 
cepted with caution, y et the measure of affirmative proof required to es- 
tablish the défense will be less when, on the conceded facts as to the prier 
State of the art, it would seem an almost irrésistible inference that the 
patented method was in f act used prior to the date of the alleged invention. 

a, Samb— Shipping Cases. 

The Haworth patent, No. 496,167, for devices for securlng packing, 
storing, and shipping boxes agalnst surreptitlous openlng and plundering, 
1b void because of prior use. 

This was a case in equity by William H. Haworth against Lazar 
Stark and others, praying an injunction and acconnting for alleged 
infringement of a patent. Final hearing on pleadings and proof s. 

Herbert H. Walker, for complainant 
Joseph L. Levy, for défendants. 

LACOMBE, Circuit Jndge. This is a suit npon letters patent 
No. 496,157, dated April 25, 189â, to complainant. The spécifica- 
tion says: 

"My invention relates to packing, stcirlng, and shipping cases, and haa 
«spécial référence to devlces for securitig the same against surreptltlouB 
«pening and plundering. * * * In Fis> 1« A indicates the case, formed of 
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boards, a, a, properly nalled or otherwlse secured together. B dénotes a 
strap arôund the end of the box. A séries of small holes, c, c, are made 
through the boards, entlrely around the case; there being two holes In each 
board. D Is the eord, which, for purposes of security, passes continuously in 
and ont through sald holes around the case. The ends of the cords are drawn 
tightly together and secured, usually by a leaden seal. A cord protection has 
neretofore been attempted. In which the cord was passed Into a hole, as c', 
and out agaln through a hole, as c, in the adjacent board; thua crossing the 
seam, e, between the boards underneath the same, and within the box. But 
this method has proven to be ineffective, as the cord has been easily eut by 
a knlfe or thin file thrust in through the seam, e. Then, when the contents 
of the box hâve been removed, the ends of the cord bave been tacked to the 
underslde of the boards, so that when they bave been replaced upon the box 
the cord appeared to be intact. In my invention the cord is passed in through 
a hole, c, and out through a hole, c', in the same board; then is crossfâ over 
the seam, e, on the other side of the ijox, and into the hole, c, in the next onard. 
In lilie manner the joint at the edge of the box, which has been greauy ex- 
posed, is protected equally with the sides of the box. In my System, however, 
the cord at the edges is liable to injury from abrasion in handling. This 
difficulty I avoid by making notches or Indentatlons, d, at each edge. In 
which the cord may lie." 

The claims are: 

"(1) In a packing and shipping case, a securing cord Interlaced through each 
board, and crossiug each seam only on the outer side of the case; its ends 
being tiglitly drawn together, and sealed in any manner preferred, as herein 
described. (2) In a packing and shipping case, a securing device, consisting 
in a séries of holes around the case, and a cord passing in and out through 
said holes and notches, and continuously around the case, crossing each seam 
between the boards on the outside of the case, and having its ends drawn 
tightly together and sealed." 

The patent was applied for October 13, 1892, but Haworth de- 
scribed his method of lacing some 18 months earlier to one of the 
offlcers in the steamship company where he was employed; and 
that company and some of its associated lines, approving such 
method, hâve sought to enforce it by charging higher rates for 
freight on boxes not secured in the manner set forth in the patent. 
Complainant fixes the date of his invention as May 18, 1891, when 
his attention was drawn to a packing case (containing cigars) which 
had been laced with the cords crossing seams on the inside, and 
had been tampered with in the way pointed out in the patent. 
Ejfforts to secure such boxes against similar tampering had been 
going on for years. From the statements in the patent, and from 
the évidence of complainant's own witnesses, it is manifest that 
prior to his alleged invention the art had progressed so far that 
boxes were in common use which had two holes bored in each 
board to receive a securing cord, and it was also common to lace 
the cord through each and every hole, into one hole and out of the 
next. The utmost extent of complainant's alleged invention con- 
sists, therefore, in so beginning the opération of lacing that when 
such opération is completed the securing cord will cross each seam 
on the outside. This is manifestly an extremely narrow invention, 
and défendants contend that it is not patentable, but it is not neces- 
sary to enter into any discussion upon that branch of the case. 
The évidence as to prior use seems to be sufBcient to defeat the 
patent. Three witnesses are caUed who testify that for some time 
88 F.— 33 
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prior tp,'l$91 pàclâiig bcixes were occasionally laced so as to cross 
seams obÏ the outside. One of theae is a défendant. Crbss-exam- 
ination brings ont some contradictions in the testimony of the other 
two. The i-ùle is well settled that évidence of prior use must al- 
ways be closely scrutinized, and acceptëd with caution. Nevertbeless 
this court is convinced that boxes were occasionally thus laced 
bef ore May, 1891. The measureof proof required to establish any 
proposition must necessarily vàry with its degree of probability. 
flére, upon the testimony of complainant's o'rt'n witnesses, and on 
the conoeded facts, it would seem tobe an almost irrésistible infer- 
ence^ even without any more direct proof, that boxes were so laced 
to seoure them against thieves. It appears that the only purpose 
of cwiing was to obtain such security; that cording, of one sort 
or another, had been used for years; that, as one of complain- 
ant's witnesses states, it was in the early 80's when a séries of 
holes (two to each board), and a cord passing in and out of those 
holes, came into use. Witness after witness testifles that during 
the period prior to 1891 packing boxes were "corded in différent 
manners"; "différent shippers had différent methods"; there was 
"no. systenaatic way of cording"; "no rule for any spécial System"; 
"no standard method"; that "a shipper was guided by his own 
judgment." When Fig. 1 is referred to, and it is borne in tnind 
that the cord will cross the seams inside or outside according as it is 
flrst inserted into one particular hole or the adjacent one, or accord- 
ing as the opération of lacing is begun from the outside or the in- 
side of the box, and that the resuit may even dépend upon whether 
the man who does the lacing is right or left handed, it surely ought 
not to require much affirmative proof to establish the proposition 
that boxes during that period were sometimes laced with the cord 
Crossing seams on the outside. Complainant's witness Walker says : 
"There were two holes In each board. By startlDg the cord In one way, 
and brlnglng It ont of the same board through the other hole, the cord passed 
across the cracks Inslde the Case. By reverslng the lacing, the cord passed 
over the cracks on the outside of. the case." 

Complainant'is witness McKeon says: 

"Now, to start the cord on the Inside of the case, up through one hole, 
down through the other, would brlng tlië cord over the seam on the inside 
of the case. Ou the other hand. If we start the cord on the outside of the 
case (that is, going down through one hole, and up through the other), it 
would bring the cord over the seams on the outside of the case." 

Surely, before the steamship company prescribed a definite meth- 
od of lacihg, it must hâve been wholly a matter of chance whether 
a. box was laced the one way or the other; and for that reason 
the évidence of complainant's witnesses, receiving clerks in freight 
Unes, that they do not recoUect seeing, prior to 1891, any boxes 
8o laced that the cord crossed seams on the outside, is not particu- 
larly persuasive. The évidence of défendants' witnesses, on the 
contrary, conflrms what the court mîght almost assume without 
proof. The bill is dismissed. 
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WYCKOFF et al. r. WAGNER TTPBWEITEE CO. 
(Circuit Court, S. D. New Yorli. July 9, 1898.) 

1. Patent Suits— Pleading. 

An averment tliat complainant tias reason to believe tliat, unless de- 
fendant is enjoiried, he "will continue to malœ and to use and to sell large 
numbers of tlie aforesaid typewritiug macliines, and tliereby will cause 
great and Irréparable loss, damage, and injury to your orator's aforesaid 
exclusive rights," is a sufBclent averment of Irréparable injury to main- 
tain a blll for injunction. 

2. BÀME — Allégation op Time of Infbingembnt. 

An averment of infringement "after ttie issuing of the letters patent as 
aforesaid, and after tlie 2d day of July, 1892, and before the commence- 
ment of this suit" (December, 1897), does not import that défendant bas 
continuously, and ever since the date named, infringed the patent, and 
hence does not maiie tlie bill demurrable for lâches. 

8. SaMB — BqUITT JcniSDICTION. 

A bill in equlty for injunction and accounting may be maintained with- 
out averring that complainant has ever put, or allovced others to put, the 
Invention in use, or that the validity of the patent has been acquiesced in, 
or established by an action at law. 
4. 8ame — Averment of iNFBfNGBMENT. 

An averment that "said défendant • • • did, as your orator is In- 
formed and believes, without the license," etc., "* • • in infringement 
of the aforesaid letters patent, * * • malie * * * and vend the said 
invention and patentable improvements," is defective, in that It lacks any 
positive charge that défendant does infringe. The correct form is, "that 
plaintifC has been Informed and believes, and therefore avers," etc. 

This was a suit in equity by Wyckofif, Seamans & Benedict 
against the Wagner Typewriter Company to restrain the alleged 
infringement of letters patent No. 466,947, issued to Horace K. 
Lamb Jannary 12, 1892, for a typewriting machine. The cause 
was heard on demurrer to the bill for want of equity. 

H. D. Donnelly, for complainants. 
Arthur t. Briesen, for défendant. 

LACOMBE, Circuit Judge. The ground of demurrer assigned ia 
"that it appears upon the face of the said bill that the complainant 
is not entitled to any relief against this défendant in a court of 
equity." The varions propositions upon which it is sought to main- 
tain this demurrer may be separately considered : 

1. It is contended that there is not any sufflcient averment of 
irréparable injury. The language of the bill is that: 

"Your orator fears, and has reason to fear and believe, that, unless the 
said défendant is restrained by a writ of injunction, ♦ • * It will continue 
to malie and to use and to sell large numbers of the aforesaid typewriting 
machines [i. e. Underwood typewriters, already averred in the bill to be 
infringlng machines], and thereby will cause great and irréparable loss, dam- 
age, and injury to your orator's aforesaid exclusive rights." 

This averment is in the usual form, and no authorities are 
cited holding it to be insufiScient. The cases upon the brief are 
not patent causes, and go only to the estent of supporting the 
elementary proposition that a mère allégation that "complainant 
will snffer irréparable injury" is insufficient, without facts to sup- 
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port it Hère, howeyer, the facts are alleged, viz. that défendant, 
if not enjoiûed, will continue to infringe the patent, leàving plain- 
tifl to the unsatisfactory remedy of repeated actions for damages. 
This woold seem to be a sufflcient averment of fact to warrant the 
prayer for relief. Manufacturing Oo. v. Booth, 24 0, 0. A. 378, 
78Fed.878. 

2. The bill avers infringement "after the issùing of the lettera 
patent as aforesaid, and after the 2d day of July, 1892, and before the 
commencement of this suit." Défendant contends that this sentence 
should be construed as charging infringement on and after July 
2, 1892; and, since the suit was not b^un until December, 1897, 
it further contends that the unexplained delay of âve years should 
be sufflcient to warrant dismissal of the bill on the ground of com- 
plainant's lâches. That the phraseology of the averment above 
quoted does not import that défendant bas continuously, and ever 
since the date named therein, infringed the patent, was expressly 
held in this circuit in Brush Electric Co. v. Bail Electric Oo., 43 Fed. 
899, where precisely similar language was used in the bill. The 
objection must therefore be held unsound. 

3. The contention mainly relied on by défendant is that the bill 
does not allège that complaînant has ever put, or allowed others 
to put, the invention into use, by any manufacture, sale, or use 
thereof, nor that the rights of the owner of the patent bave been 
acquiesced in, or its validity determined in an action at law. In 
support of the proposition that a patentée who does not manu- 
facture, sell, or license under his patent is not entitled to injunc- 
tion, défendant cites the case of Hoe v. Knap, 27 Fed. 204, in the 
Seventh circuit, and a dictum of One of the judges concurring in 
the décision of the circuit court of appeals in the First circuit 
in New York Paper-Bag Mach, & Mfg. Co. v. Hollingsworth & 
Whitney Co., 5 U. S. App. 327, 5 C. C. A. 490, and 56 Fed. 224. 
In Germain v. Wilgus, 29 U. S. App. 564, 14 C. C. A. 561, and 67 
Fed. 597, the court of appeals, in the Ninth circuit, held that there 
was no equity in a bill for injonction and accounting in a patent 
suit which contained **no allégations showing that this patent 
right had been long recognized by the public; no allégations show- 
ing that its validity had ever been determined in an action at law." 
The rule thus laid down would seem to introduce a most cumber- 
some, dilatory, and unsatisfactory practice. In cases where in- 
fringements commenced as soon as the patent was published to the 
world, it would be impossible for the patentée to show long-con- 
tinued acquiescence by the public, and he could obtain no relief 
against infringements until after he had secured a verdict from 
a jury sustaining the validity of his patent. However valuable 
may be the conclusions of a jury in ordinary causes, it certainly 
seems to be the universal opinion of the bar in this circuit, as it 
undoubtedly is of this court, that such a method of determining 
the issues of fact in patent causes is most unsatisfactory. During 
the 11 years the writer has sat on the circuit bench, there has not 
been in this court a single jury trial in a patent cause. When 
one remembers the careful study of intricate machinery, the manip- 
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ulation of models, the reading and re-reading of technical évi- 
dence, the elaborate comparison of documents couched in language 
which cei'tainly is not that of common speecli, the close, hard 
thinking, sometimes prolongea for weeks, which, in the case of a 
complicated patent, has to be gone through with, before a judge, 
however long his expérience with such causes, is able to reach a 
conclusion on the issues of fact, wliich, even if erroneous, présents 
at least the appearance of a logical train of reasoning in its sup- 
port, it seems safe to say, a priori, thaf the décision of such 'ques- 
tions by an ordinary jury, imprisoned for a few hours, with nought 
but their vague recollections of the évidence, would be a lottery. 
Their verdict might sometimes be correct, but it would rarely be 
intelligent. For thèse reasons this court is averse to rendering a 
décision which would introduce such a practice into this circuit, 
until constrained so to do by controlling authority. The points 
raised by the défendant were decided adversely to their proponent 
in this circuit in Wirt v. Ilicks, 46 Fed. 71, and that décision will 
be foUowed hère. See, also, Campbell Printing-Press & Mfg. Co. 
V. Manhattan Ky. Co., 49 Fed. 930, and Mill Co. v. Coombs, 39 Fed. 
803. 

4. As to infringement, the avéraient of the bill is: 
"Said défendant • * • did, as yonr orator is informed and Iielioves, with- 
out the license," etc., "* * * iu infringement of tlie aforesakl letters pat- 
ent, * • ♦ malce • • • and vend tlie said invention and patented im- 
provements." 

Tt is suggested that there is lacking hère any positive charge that 
défendant does infringe. The bill is open to this criticism. The 
correct form of avennent is that set forth in Story, Eq. PI. (8th Ed.) 
p. 249, viz. "that plaintiff has been informed and believes, and 
therefore avers." The objection is rather hypercriticul, but appears 
to be Sound. The demurrer is therefore sustained, with leave to 
complainant to amend, but without costs. 



KELLER V. STRAUSS et al. 

(Circuit Court, S. D. New York. July 11, 1S98.) 

Patent Suits— iNTEiiROGATonrES. 

luterrogatories rGijuiring défendant to state how many of the alleged 
infringing articies Lie has inanufactured since a- given date, and how 
many he now has ou haud for saie, are too broad. ïhey should be confined 
to the inquiry whether he manufactured, used, or soid any of such articles, 
and whether he had any now on hand for sale. For corapiainant has no 
right to asiî for the détails of defendant's business until he has establisbed 
the validity of his patent, and shown a right to an accountiug. 

This was a suit in equity by Arthur H. Keller against Jacob 
Strauss and Cari Strauss for alleged infringement of a patent. The 
cause was heard on exceptions to the answer for insufflciency, for 
that défendants bave not answered interrogatories numbered 1 
and 2. 

Briesen & Knauth, for complainant. 
Muri>hy & Metcalf, for défendants. 
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LÂCOMBE, CSrciiit Judge. The stiit is for infringement of a pat- 
ent. The interrogatories are as follows: 

"(1) How many toys of the construction of the toy hereto annexed and 
herewlth filed, and marked 'Exhlblt A,' dld you manufacture, use, or sell, 
wlthln the United States of America, slnce the 8th day of October, 1895, and 
before the commencement of thls action? (2) How many such toys hâve you 
now on hand for sale?" 

The toy, Exhlbit A, is the patented article, and the date of the 
patent is October 8, 1895. 

The complainant relies upon Coop v. Development Inst., 47 "Fed. 
899, Same v, Same, 48 Fed. 239, and especially National HoUow 
Brake Beam Co. v. Interchangeable Brake Beam Co., 83 Ped. 26. 
The praetice sustained in thèse décisions is one to be encouraged, 
and there would be no objection to complainant's motion, if he had 
80 conflned his interrogatories as to propound the questions material 
to be decided upon the issues presented by the bill and answer, viz. 
whether défendants had infringed, and whether future infringe- 
ments by them may be anticipated. Had he asked whether défend- 
ants had manufactured, used, or sold any toys of the kind claimed to 
be an infringement, and had any of such toys now on hand for sale, 
the answers called for would bave been material, and, if answered 
in the affirmative, would havè been sufflcient to establish infringe- 
ment and threatened infringement. But complainant bas so ex- 
panded his interrogatories as to ask for détails of défendants' busi- 
ness with which he bas no concern nntil he shall succeed, at final 
hearing, in establishing the validity of his patent, and showing his 
right to an accounting. It is wholly immaterial to the issues 
raised by the pleadings how many infringing articles défendant» 
may hâve made, used, and sold. The distinction hère suggested 
apparently was not called to the attention of Judge Adams in the 
case in 8S Fed., but objection was made to the interrogatory as a 
whole, without any concession that the flrst half of it was entirely 
proper and material on the question of infringement. Complainant 
refers to a récent mémorandum of Judge Wallace in Regina Music Box 
C!o. V. Paillard. It contains nothing to indicate that proof of a single 
bona fide sale, under circumstances fairly warranting the inference 
that, unless restrained by injunction, défendant may be expected 
to continue infringement, is not sufflcient to warrant the relief 
prayed for. Proof of a single sale was held sufflcient in this circuit 
in De Florez v. Raynolds, 14 Blatchf. 505, Fed. Cas. No. 3,742. That 
case bas been repeatedly foUowed, and never overruled. Certainly 
the mémorandum in Regina Music Box Co. v. Paillard does not lay 
down any différent rule. Probably, if the évidence in that case were 
examined, it would be found that there were some other defects in 
complainant's proof of infringement. The exceptions are overruled. 
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SCHWARTZ V. HOUSMAN. 
(Circuit Court, B. D. New York. July 8, 1898.) 

1. Process Patents — Infkingbment. 

Infriugement of a patent for a process of manufacture must be shown 
by satisfaetory proof tbat défendant uses the process. Similarity or even 
Identîty of appearance in the product will no't sufflce. 

2. Same — Infringkmekt — Method of Embossino Papek. 

The Schwartz patent, No. 3.32,444, for an Improvement In embossing 
plastic material, is confined to cards on whicb the whole surface sheet has, 
been applied before the process of embossing begins, and does not covet 
any process for cutting letters or figures out of sbeets of paper, and there- 
after afflxing them to the surface of the card. 
8. Samb. 

The Schwartz patent, No. 389,589, for an Improvement In the art of 
"ornamenting cardboard with letters or designs, or both, for forming 
show, gift, or sign cards," in which the only novel feature claimed by the 
patentée is in so arranging the various opérations that the same morement 
of the die cuts the letter out, and presses it upon the surlace where It Is 
to be afBxed, is void for want of Invention. 

This is a suit in equity by Charles Schwartz against Moses Hous- 
man for infriugement of two patents relating to the forming and em- 
bossing of cards, etc. Final hearing upon pleadings and proofa 

H. A. West, for complainant. 
WiltoD D. Donn, for défendant. 

LACOMBE, Circuit Judge. This suit is brought upon two pat- 
ents, both issued to complainant. The flrst (No. 332,444), dated 
December 15, 1885, is for an improvement in embossing plastic ma- 
terial. The spécification sets forth that the invention — 

"Relates more especially to a new method of embossing paper, and It has for 
Its object to prevent the surface of the raised portions of the paper from crack- 
ing, as with the ordinary method, which gives the work a ragged and un- 
finished appearance. The invention consists In incising the upper surface of 
the sheet or card to be embossed with the outllne of the letters or figures to 
be raised; the Incisions belng made relatlvely to the dles, and of sufflcient 
depth only to pass through the upper layer or surface of the sheet, so that, 
when the sheet or card Is submitted to pressure between the dles, the stretching 
of the flbers will not break or tear the surfaces encompassed by the Incisions. 
• * * The sheet to be embossed has a thin facing sheet, usually of orna- 
mental paper. Before submitting the sheet of cardboard to pressure between 
the embossing dles, I outline with a sharp instrument on the facing sheet 
the figures or letters to be raised in embossing the sheet. By the use of the 
Sharp instrument the facing sheet is eut through, so as to sever from the 
remalnder of the sheet the portion of the sheet which will be raised In em- 
bossing. In this manner the stretching of the flbers at [the edge of the 
raised portions] when the sheet Is embossed does not break or tear the [raised] 
portions of the sheet, as by the old method, but leaves them fiât and con- 
tinuons, so that they form a perfectly smooth and contlnuous surface or fin- 
ish for the raised faces of the letters or figures." 

The claim is: 

"The method hereln described of embossing paper and other plastic sub- 
stances, which consists In incising the upper surface of the sheet to be em- 
bossed in outllne of the figure to be raised; and then subjectlng the sheet t» 
pressure In embossing dles, and raising the material along the Unes of incision, 
■ubstantlally as and for the purposes set forth." 



620 88 FEDERAL. REPORTER. 

It is manifest that this patent does not cover any process for cut- 
ting letters or figures ont of sheets ôf paper, the letters or figures 
being thereafter aflixed to the surface of the card. On the contrary, 
the process of the patent is conflned to cards on which the whole 
surface sheet had been applied before the process of embossing began. 
The very diflQculty -which the patentée sought to remedy arose be- 
cause the surface sheet was already afSxed to the card, wherefore 
the material was exposed to strains when letters or figures were 
embossed; the material forced outward by the bosses pulling away 
from the rest of the material rigidly fastened to the surface of the 
card, and thus producing cracks and tears. If the surface sheet 
were not attached to the card, no such difflculty would occur. Com- 
plainant's patent therefore must be conflned to a sheet or card al- 
ready surfaced. It will be noted, also, that the process is twofold: 
flrst ("before submitting the • ♦ • cardboard to pressure be- 
tween the embossing dies"), the letters or figures are outlined with 
"a sharp instrument" (apparently not the embossing die) on the facing 
sheet, the facing sheet being eut through se as to sever the portion 
"which will be" raised in embossing from the rest of the sheet; sec- 
ond, the sheet to be embossed is "then" (i. e. after the incisions) sub- 
jected to pressure in the embossing dies. An alternative method is 
pointed out, whereby the letters are partly eut out of the rest of the 
surface sheet before such sheet is applied to the card. In both 
methods the letters or figures are eut in whole or in part, and the 
whole surface material, including so much as is embraced in the let- 
ters and figures, and also the rest of the surface sheet, is secured to 
the card before the embossing process begins. Or, in other words, 
the process is one whereby the surfacing or surface or upper layer of 
a card may be itself embossed, along with the card, without showing 
any évidences of distortion either on its fiât or on its elevated surface. 

Inasmuch as the claim is for a process of manufacture, infringe- 
ment must be shown by satisfactory proof that défendant uses the 
process of the patent. Similarity or even identity of appearance 
in the product will not sufflce. The évidence upon which the com- 
plainant relies to show infringement is as foUows: The défendant 
admitted that a certain Ornamental cardboard sign, known as the 
"Cartridge Sign," was made by him. Complainant testified that his 
expérience as a sign maker enabled him to say from mère inspection 
that it had been made by the methods descrilDed in his two patents. 
Cross-examination, however, deprives this testimony of any weight, 
since the witness admits, as to another similar sign, which he, in like 
manner, at flrst decided to be an infringement, that, when he was 
assured it was not made according to his process, he thought he must 
be mistaken. Finally he admits that the cartridge sign could hâve 
been made without the use of his process. John Schafer testifled 
that since 1885 he bas made for défendant both embossing and 
stamping dies for show cards, according to design, including em- 
bossing dies similar in design to the lettering of the cartridge sign; 
that he siupposed the die was intended to be heated when in use, but 
that nothing w;as said about that; that ail embossing dies bave a 
cutting edge surrounding the outlines of the lettec or flgure; and 
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that he "thinks it likely" the embossing die used in the manufacture 
of the cartridge sign was used hot, so as to melt the size, and cause 
letters or figures to adhère to the card. Lizzie Carroll testified that 
she worked in defendant's factory. She seems to hâve had very 
little to do with anything outside of her own duties (putting on size), 
and evidently knew nothing about the cartridge sign. She said, 
however, that, in the making of embossed signs, they used to put the 
paper they used to stamp by on the cards, and then used to take 
them, and put them into the press and emboss them ; that there was 
a die in the press, heated by steam, and after the stamping was doue 
in the press they "took them ont, and pulled the papers ofE, and em- 
bossed them, and then would hâve the letters formed"; that she 
"thinks" they used paste on the papèr they put in the press ; that the 
die eut out the letters and applied them to the card at the same 
time; when the card was put in the press, there "was nothing only 
paper" between it and the die. This is not very clear, but it seems 
to indicate a process by which a letter or figure is embossed on the 
cardboard; and upon such letter or figure, as its surface layer, 
there is afflxed a pièce of paper which had been eut in the required 
shape out of a sheet of paper, which sheet, as a whole, never became 
a surface layer at ail, within the terms of the patent. Jacob 
Klebansky, another employé of défendant, was either extremely 
stupid, or did not understand the English language sufficiently to 
answer intelligently. He was very positive that a certain sign, 
known as the "Rubber-Shoe Sign," was of defendant's make, but 
gave absolutely no information as to how it was made. Julia Hart, 
another employé of défendant, called by coraplainant, testified: That 
the show cards made by défendant were stamped in a press; paper 
and gold and silver leaf were put on tlie cards, — "just pasted on." 
Then, when the cards are sized ready for the leaf, they laid the leaf 
on, and then they were stamped. That the paper, which was of a 
différent color from the color of the cardboard, was eut ont by means 
of a chisel, and pasted on the cardboard by hand. William Sochef- 
sky, another employé of défendant, testified as to a certain sign 
known as the "Stocking Sign," and produced the die with which it 
was made. The process he tlius described: 

"The aie was fastened to the press; a counter was m.qde for same; the card 
embossed, colored paper laid on same, and re-embossed; the outside of the 
stocking which was eut out by the embossing removed. • • * The black 
paper representlng the stocking is laid on the card, and put In press. The 
pressing of the die cuts off the edges, adhères the stocking part, and the 
remainder is removed. The edge of the die on the outside forms a dépression 
around the edge of the stocking at the time of embossing. Q. Was it done at 
the same time with the cutting out of the black représentation of a stocking? 
A. It was done with the first impression, and redone with the second. Q. 
What was the purpose of the flrst impression? A. To press down the card- 
board so that, when the second Impression is done, that the black paper wlU 
bend over such impression, and cover the edges of the same, thereby inaerting 
the edges of the paper into the board; preventing same from belng Injured 
easily on the edges or removed." 

In ail this there is no indication of a process of preserving the sur- 
face layer of the card from cracking or tearing by cutting such sur- 
face layer through on the outlines of the letters and figures, and 
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therèafter, by means of embossing dies, «levating so much of such 
surface layer as is inbluded within the eut», leaving the rest of the 
surface layer in situ. So far as appears from the testimony of this 
last witness, the process employed eut the stocking entirely out, and 
pasted the cut-out stocking to the card after such card had been em- 
bossed by the "flrst impression"; the rest of the sheet of paper ont of 
which the stocking was eut being entirely removed, and never at any 
time properly within the description "upper layer or surface of the 
card." The testimony is insufiScient to establish infringement of the 
process of the flrst patent in suit. 

The second patent, No. 389,589, dated August 28, 1888, ia for an 
Improvement in the art of — 

"Ornamenting cardboard with letters or designs, or both, for fonning show, 
gift, or sign cards; and the Invention consists in cnttlng the ornament in a 
die, and at the same time applying It to the surface of the main card." 

The claim is for: 

"The method herein descrlbed of ornamenting cards in relief, which consists 
in placing a ateet of ornamentàl paper, coated with adhesive material, in a 
die having raised letters or ornaùients, with sharp and raised cuttlng edges, 
then placing the sheet to be ornamented upon the coated surface of the 
ornamental paper, and subjectlng both to a heavy pressure; thus cuttlng and 
sticking the latter to the sheet ail at one and the same opération." 

The patentée invented no new machine; he merely used the old 
instrumentalities, so supplemented and directed by manual opéra- 
tions as to reach the resuit aimed at; and it is only the method or 
process of overlaying deseribed in the patent which tJie patent cov- 
ers. It was old to eut letters ont of paper of one color, and paste 
them on cardboard surfaced with paper of a différent color. It was 
old to cover the paper with adhesive material before the letters were 
eut ont. It was old to affix the cut-out letters by pressure. It was 
old to eut ont letters by means of sharp-edged dies pressed down 
upon the paper. It was old to use dies in combination with a press. 
The only novel feature which the patentée claims to bave introduced 
consists in so arraiiging the varions opérations that the same move- 
ment of the die cuts the letter out, and presses it upon the surface 
where it is to be afflxed. It would seem not to require the exer- 
cise of any inventive faculty to devise such a process; and when it 
appears that a similar synchrouizing of movement and function was 
well known in the art of inlaying wood (Chinnock's patent, No. 133,- 
697, December 10, 1872), and of cutting labels out of printed or litho- 
graphed sheets and aflBxing them to the ends of bobbins (English pat- 
ent to Paterson, No. 42, of 1871), it is diflQcult to find in the process 
deseribed by the patentée invention sufficient to sustain a patent. 
Decree for défendant on both patents. 
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THE EITA. 

(District Court, S. D. New York. June 27, 1898.) 

Balvagb— Dblawake Brbakwater— Extrême Péril— Short Serviob. 

ïhe B., havlng drifted within 50 or 100 yards of Delaware breakwater 
In a northeast storm, and belng in extrême péril In case of any increase 
In the storm, was rescued by tlie tug P. in a few liours' service. One- 
eigbth of the values saved was awarded, being $3,466. 

This was a libel in rem by William J. Minford and another against 
the bark Rita, her cargo and freight, to recover compensation for 
salvage services. 

Peter S. Carter, for libelants. 

Cowen, Wing, Putnam & Burlingham, for claimant. 

BEO'RTsr, District Judge. The salvage compensation claimed in 
the above libel is for services rendered to the bark Rita by the steam- 
tug Protector in the forenoon of April 28, 1898, in coming to the re- 
lief of the Rita not far from the East Lighthouse at the Delaware 
breakwater during a severe storm, and towing her inside the break- 
water. The towage service was altogether from one to two hours, 
from 9:30 to 11:30 a. m., although the tug lay by the Rita during 
the afternoou until about 6 p. m. A severe northeasterly gale had 
been raging for about two days préviens. The tug Protector bound 
north with a tow had put in to the Delaware breakwater two davs 
before. The Rita had corne to anchor about a half mile outside of 
the breakwater, and up to midnight, preceding the salvage service, 
she had drifted to within about 50 or 100 yards of the breakwater, 
having lost most of her anchors. She had set signais of distress and 
was in a perilous position. Had she continued to drift and reached 
the breakwater wall before the storm subsided, there is no doubt that 
both ship and cargo would hâve been a total loss and that more or 
less of the crew must hâve lost their lives. In her behalf it is stren- 
uously claimed that she was not drifting after midnight preceding 
the salvage service, and that her starboard anchor, the force of the 
storm having somewhat abated, was sufflcient to hold her. The 
libelants hâve given some testimony to the effect that she was still 
drifting in the flood tide at the time when the Protector went to her 
relief at 9 :30 a. m. The wind was then hauling to the northward and 
by the next morning it was northwest. This favored the Rita, and 
if not drifting when the Protector reached her, she would doubtless 
hâve escaped running upon the breakwater without help. 

As respects the very important but controverted question whether 
the Rita was drifting when the Protector reached her, I am inclined to 
give superior crédit to the testimony of the Rita's niaster and ofiB- 
cers. Their opportunities for observing and knowing the exact truth 
were far superior to those of the libelants' witnesses, most of whom 
were not in a position to judge upon this point with accuracy. Had 
the Rita moreover been observed by the Protector to be drifting 
towards the shore from about 5 o'clock in the morning, when she 
flrst became visible to the Protector, it is not probable that the Pro- 
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tector would hâve delayed making earlier and more persistent endeav- 
ors to reach her. It is said that tbe Protector waited until the sea 
somewhat abated; and this partial subsidence of the storm makea 
more probable the truth of the testimony of the officers of the Rlta, 
that she was not then drifting. 

The situation of the Rita was nevertheless one of extrême péril, 
in case the, violence of the storm should be renewed ; and the help 
rendered to her was most timely and efflcacious. She was rescued 
without loss. 

The value of the Protector was $20,000. She was insured for 
only about $12,000. The value of the Eita, with stores and freight, 
was about |5,000; and her cargo of sugar was valued at $22,727, ail 
of which must bave been a total loss had she drifted upon the break- 
water. In rendering the salvage service the Protector sustained no 
loss; but she was exposed to some sea périls. Taking ail the cir- 
cumstanees into account, I think an allowance of one-eighth of the 
values saved will be an appropriate, libéral and just compensation, 
and in consonance with the principles on which salvage awards 
should be based, as expressed by Mr. Justice Bradley in the passage 
so often quoted from the case of The Suliote, 5 Fed. 102. Of the 
award, one-third should go to the master and crew and the residue to 
the owners. One hundred dollars should be flrst paid to the master 
from the one-third, and the rest divided among the master and crew in 
proportion to their wages. 

Decree accordingly with costs. 



THE VICTORIA. 

(District Court, S. D. New York. May 10, 1898.) 

Tuo AND Tow— DuTY TO Land To-w CarefulI/T— Pboop op Violence. 

A loaded canal beat was landed by the V. at night at the end of Eock- 
land Pier. Soon afterwards she leaked so that she had to be beached. 
The crash of the landing was heard. The blow threw dishes from the 
■cabin cupboard, and two planks were found cracked and a third sprnng 
off at one end of the canal boat. IIM sufflcient évidence of a violent land- 
ing to make the tug Ua-ble foc loss of the cargo. 

This was a libel in rem by Horatio G. Craig & Co. against the steam- 
tug "Victoria, to recover damages resultiug from alleged négligent 
towage, 

James J. Macklin, for libelants. 
Amos Van Etten, for claimant 

BEOWN, District Judge. There is no doubt that tugs în nnder- 
taking the towage of canal boats as well as of any other craft, are 
•entitled to assume, in the absence of notice to the contrary, that 
the boats are in reasonably sound condition and able to receive 
without damage ail the usual and ordinary contacts of navigation, 
whether in maiing up or shifting the tow, or in landing the boats at 
the piers. But this rule in no way justifles any rude, rough or indif- 
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ferent handling of boats, nor absolves the tug from the duty of navi- 
gating with reasonable care, so as to avoid contracts that may be- 
come injurious. In every case the question of liability for damage 
must be determined from ail the circumstances in évidence, depend- 
ing on whether the blow was one of unnecessary violence, and there- 
fore indicative of lack of reasonable care, under the circumstances 
of the case. 

The Victoria in this case took the libelants' canal boat from the 
tow in mid river, a little above Eockland Lake, for the purpose of 
landing her at the end of the dock at that point, whence she might 
afterwards proceed across the river to Tarrytown. There was noth- 
ing in the circumstances of the wind or weather, the wind being from 
the westward, to make the landing at the Rockland Lake Dock at 
this time difBcult, or in any wise différent from ordinary landings at 
night. The tug came down nearly in Une with the dock, on the 
last of the flood tlde, and the starboard bow of the canal boat struck 
the spring piles at the upper corner of the dock. In a few moments 
afterwards she was found to be leaking so badly that she had to be 
beached in the basin. Subséquent examination showed that two 
planks in her starboard bow at about the light water line were 
cracked, and that another plank lower down and running from the 
stem obliquely downwards and partly beneath the bottom, was 
sprung off at the lower end, so as to admit water freely. A disin- 
terested witness inside the basin and asleep upon his boat, was awak- 
ened by the crash; and the blow was sufficient to burst open the 
door of the cupboard in the cabin of the canal boat and throw the 
dishes out upon the ioor. This is certainly not an ordinary mode of 
landing. The circumstances seem to me to indicate very clearly a 
too rapid approach to the pier, and a landing altogether unjustifiable 
where there are no spécial circumstances of difflculty from wind, 
waves or weather. 

There is some différence in the testimony concerning the proper 
respiking of the planks of this boat that ran underneath the water 
line. There is some évidence supporting the captain's testimony 
that the boat had been respiked since she was built in 1891; but 
there is no distinct évidence that more than one new spike was 
placed in the plank that started off. This new spike however was 
in the end that started off, and ail the spikes both new and old in that 
part of the plank, were broken by the blow. 

It is unnecessary to make any flnding as regards the perfect suffi- 
ciency of the spiking of the plank in question, since the canal boat is 
not a party to this action. I cannot avoid flnding upon the évidence 
that the contact was one of unnecessary violence, and without rea- 
sonable excuse; and that the tug is, therefore, answerable for the 
damage resulting to the cargo. 

Decree accordingly. 
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LINKLATEE y. HGWELL et al. 
(District Court, S. D. Npw ïork. May 10, 1898.) 

L CHABTBB PaBTY— CONBTKUCTIOlî OF DUNNAOK CLAUSE. 

The provision that a cliarterer Bhall "furnish rattans, sapan wood and 
bamboos at cliarterer's option as mucli as required by the master" does not 
require the master to call for or use such woods when the ship already 
has a sufflcient supply of customary wood dunnage. 
2. SuGAB Cabqo— Short Dblivbbt— Sea Périls— Custom-Housb Weights- 
FfiBiGHT Payable. 

Of a cargo of 14,263 baskets of sugar shipped in Java, 52 were broken 
ap or missing on delivery at New York: of the 52, 27 could be Identifled 
by pièces; the remalning 25 were represented by a heap of small frag- 
ments. The vessel met heavy weather, and in a part of the cargo many 
bags had burst and there had evldently been much worklng and break 
âge f rom rolling and pitching. On arrivai the welght was caref uUy taken 
by the custom-house authoritles, showing less than the ordinary loss of 
weight as compafed with that glven by the bllls of ladlng, but consid- 
erably less than the weights taken by unofflcial weighers, 15 months 
afterwards. Helâ, that the custom-house weight was entitled to superlor 
crédit as to the weight on arrivai, and that f reight should be computed 
on that weight; that the évidence indicated a delivery by the ship of ail 
the sugar received on board, and that the 25 missing baskets were suffl- 
clently accounted for by sea périls and the promiscuous fragments, and 
that no shortage was established. 

This was a libel in personam by William Linklater against Benja- 
min H. Howell and others to recover freight under a charter party. 

Gonvers & Kirlin, for libelant 

Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. Tlie questions at issue are whether the 
consignées of the sugar should pay freight according to the weight 
as determined by the custom-house weighers, or as indicated upon a 
long subséquent weight, as well as pay damages for the nondelivery 
of 31 baskets of sugar. 

I hâve examined the évidence and the briefs with care. It will be 
suflScient to state my conclusions without a discussion of the very 
numerous and complicated détails involved, or a spécifie référence 
to the arguments of counsel. 

1; The weight of évidence clearly establishes that the dunnage 
was BufQcient and in accordance with the customary practice for 
such cargoes. 

2. The provision of the charter party that the charterer should fur- 
nish rattans, sapan wood or bamboos at charterer's option "as much 
as required by the master" was not designed to dispense with the 
use of such ordinary wood dunnage as the ship might hâve, but only 
to require the charterer to make good any deficiencies in what the 
ship had by a supply of dunnage of the kinds specifled, those being 
the kinds most easily obtainable in Java. As the ship had a sulfi- 
cient supply of ordinary wood dunnage, the master had no right to 
demand of the charterers a supply of additional dunnage, nor did he 
do so; and the charterers did not oflfer to furnish any bamboo dunnage 
to be used in place of the ordinary wood dunnage, whieh the ship 
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already had. This is évidence of the practical construction placed 
onthis clause by both parties. 

3. The number of baskets broken and destroyed was unusual^ 
large. The parts of 27 baskets were identiâëd, and are thus specir- 
ically acçounted for. Of the number mentioned in the bill of lading, 
6 being noted as disputed and one being lost overboard, there remain 
25 represented only by promiscuous fragments. It is impossible to 
say however that the large heap of débris, including the fragments 
of baskets so much ground up or broken as to be incapable of being 
put together as baskets, is not sufiQcient to represent the missing 25; 
and if the weight of the custom-house weighers is to be accepted as 
correct, the resuit shows much less than the usual loss of weight in 
the transportation of such a cargo; so there would be no sufflcient 
ground to suspect from the absence of complète identification of ail 
the baskets that the ship had not delivered ail the sugar she had re- 
ceived on board. There is gênerai évidence that she did deliver 
ail she received except one basket lost in discharging. 

Doubtless a reasonable account must be given for the failure to 
deliver the requisite number of baskets in specie. Kerruish v. Re- 
fluing Co., 42 Fed. 511, and 49 Fed. 280. But I think this is suffl- 
ciently donc. The bark encountered heavy weather. In one gale 
nearly half her sails were blown away, and she rolled heavily for 
about 30 days. The baskets were from difïerent districts and of dif- 
férent degrees of strength. When aflected by dry rot they become 
brittle. The whole number of baskets was 14,263. The évidence 
shows that the principal loss of baskets was in the second, third and 
fourth tiers from the bottom, in the forward part of the hold. This 
indicates the probability that that portion of the shipment might 
hâve been in baskets of inferior quality ; and when once some vacant 
spaces were made by the bursting of some baskets, others next to 
them of quality similar would be likely to be broken, and afterwards 
in the continuons working of the cargo during long-continued heavy 
rolling the broken baskets would naturally be more or less ground 
up into fragments incapable of being pieced together. The small 
number of only 25 that became indistingoishable except as frag- 
ments in a cargo of upwards of 14,000, seems to me in no way incred- 
ible or improbable under the circumstances proved, and not indica- 
tive of any appropriation of the baskets on the part of the ship or her 
crew. I think, therefore, that the broken unidentified baskets are 
suificiently acçounted for by the circumstances of the voyage and 
included in the excepted sea périls. See The Warren Adams. 20 
C. C. A. 487, 74 Fed. 415, 416; The Sandfleld, 79 Fed. 375; The 
Mauna Loa, 76 Fed. 837. 

4. The custom-house weight of the sugar taken on the discharge 
of the cargo shows a less percentage of loss than usual on such voy- 
ages. But the testimony on both sides is strong as to the care 
and accuracy of the custom-house weighers; and the percentage of 
loss on such voyages varies greatly under différent circumstances. 

5. The weights taken subsequently, after 15 months' storage at 
Hoboken including two summers, cannot be accepted as évidence 
of the weight of the sugar on arrivai 15 months before, superior to 



Ô28 88 FBDBRAL. RBPORTEB. 

the évidence 6t tlîé cnstom-house weighers, who carefuUy took tbe 
weight at the time; certainly not in the absence of anj positive proof 
as resj^ëcts thè care of the sugar iiaeantime, and the possible causes 
of loSs ,0? weight in the interval. Freight was payable on delivery 
and acçoirding to the weight. Ni) objection was made to the cuatom- 
house weight at the time of discTiàrge, but only to the failure to 
produce the 25 or 30 missing baskets; and the proof s, as I hâve said, 
suflBciently account for thèse. Had any exception been taken by the 
consignées to the custom-house weight, it should hâve been made at 
the time of discharge. It is said that the cost of reweighing would 
always exceed any probable error. If that is so, it confirma what is 
otherwise indicated as the practicé and the understanding of both 
parties when freight is to be paid according to the weight of sugar 
delivered, viz. that the custom-house weight should be accepted for 
the purpose of Computing the freight due. As the ship is entitled to 
the payment of freight on delivery,, and the consignée is not entitled 
to delivery except on payment of freight, if either party is dissatis- 
fied with the officiai weight, steps should be at once taken to ascertain 
the true weight in order that the ship may receive her freight and 
the consignée his goods. If this is nôt done, and delivery of the sugar 
is made and accepted upon the basis of the custom-house returns with- 
out objection at the time, such weight should be regarded as the 
agreed weight, not to be subsequently set aside except upon very 
clear and conclusive évidence of mistake. Hère there is no such 
clear évidence. There are too many doubtful circumstances to give 
the subséquent weighing any superior crédit. There may hâve been 
loss during the interval of 15 months through repeated handling of 
the sugar, or by pilfering or theft; the beat of two summers in a 
Hoboken warehouse would naturally dry out the sugar; the additional 
loss of weight during those 15 months, even if the subséquent weigh- 
ings were accurate, was at about the same rate only as the loss aris- 
ing during the 6 months that the sugar was in the ship's hold subject 
to much less drying influences; and the subséquent weighing may 
hâve been less exact, the testimony being that the weights returned 
by private weighers are usually somewhat smaller than the returns 
of the custom-house weights. 

The libelant is, I think, entitled to the amount claimed, less the 
value of the basket lost overboard. 



TRINIDAD SHIPPING & TRADING CO. v. FRAMB, ALSTON & 00. et al. 

(District Court, S. D. New York. February 23, 1898.) 

Qeneral Avbragb— Stranding— Failtjre to SuppiiY Propkr Chakts, 

Tbe steamship I. stranded on Nevis Island far outside of the direct course 
to New York, and the Une of the salllng directions. She was not fuUy 
supplied with proper charts, and was directed by the owhers to skirt the 
Windward Islands for the entertalnment of passengers. Eeld that the 
owners were responsible for the laek of charts and for the risks of the 
course they directed, and could not daim gênerai average against the cargo 
for the expansés caused by the stranding. 
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This was a libel in personam by the Trinidad Shipping & Trading 
Company against Frame, Alston & Co. and the Marine Insurance 
Company to enforce a claim for gênerai average. 

Cowen, Wing, Putnam & Burlingham, for libelants. 
Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. In the afternoon of March 23, 1896, in 
clear, calm weather, the Irrawaddy, an iron steamship 330 feet long, 
1,697 tons net register and drawing 21^ feet, while on a voyage from 
Granada to New York, with gênerai cargo and about 20 passengers, 
strnck on a coral reef near the southwestern part of Nevis Island, one 
of the Windward Isles. In about 10 days, and after removing part 
of the cargo, she was pumped out and hauled ofl, towed into St. Kitts, 
and repaired sufSciently to complète her voyage to New York. A 
gênerai average statement was then made up, in which the respond- 
ents as cargo owners were charged with |3,459.93. Of thls sum $1,- 
594.93 was on account of the loss and damage to the shipowners, the 
residue was for the damage to cargo. The respondents paid the 
amount assessed on account of the cargo, but refused to pay the 
amount assessed in respect to the alleged sacrifices of the shipowners, 
on the ground that the accident arose through the improper and nég- 
ligent navigation of the ship too close to Nevis Island under instruc- 
tions from the libelants, and also because the ship was not equipped 
with sufHcient charts and sailing directions for navigation in those 
waters, nor was the master acquainted therewith. The libel was 
filed to recover the balance of the gênerai average assessment. 

The place of the stranding is approximately flxed by the testimony 
of the master of the Irrawaddy. who states that tlie southern ex- 
tremity of Nevis bore from the ship E. f S. The ship was stranded 
upon two ridges of rock rising about (î feet from the bottom running 
about E. and W., 30 feet apart, and each about 12 feet wide and about 
60 feet long. While the ship lay stranded the master took sonndinpîB 
and found flve or six fathoms of water for a considérable distance 
around. The distance to the shore was not measured, bnl was esli- 
mated at about three-quarters of a mile. The master had not pre- 
viously been in thèse waters. 

The vessel was one of a line, known as the Christall Line, running 
between New York and the Windward Isles. She had taken on car- 
go at Trinidad, proceeded to Granada where she completed her load- 
ing, and left Granada bound for New York without further stop. In 
the direct course of such a voyage, she would not naturally approach 
Nevis within 10 or 15 miles in following the sailing directions, or the 
spécial charts of that région. The superintendent of the line, how- 
ever, had given instructions, and it was common practice for vessels, 
to go much nearer to the islands along the route, for the entertain- 
ment of the passengers, and the line was advertised to run in this way. 
A few minutes before the ship struck, the captain had consulted his 
blue print chart, which he testifles was the only chart supplied to 
him. This chart was upon a small scale, and gave no indication of 
reefs or shoals. The enlarged spécial charts of the Windward Isles 
indicate the proper course to New York, and refer to reefs and shoale 
88F.-S4 
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along the west side of thèse Islancls wMch are to be avoided. The 
printéd sailipg directions supplied to the master do state that "the 
eouth coast of Nevis should not be approached nearer thàn a depth of 
12 fathoms." The island is of Tôlcanic origin, and coral reefs are 
known to skirt its bordera. The master states that the reefs on which 
he ran were known to flshermen.- He himself waa not familiar with 
the waters; but was told of the usage to run within one-half a mile 
of the shore, and from évidence oh 'the libelants' part, it appears that 
other masters were accustomed at times to go near the shore for its 
interest to passengers. 

There is some évidence tending to show that a copy of the enlarged 
map was on board the Irrawaddy, brought on board by the previous 
master, Capt. Legg. His testimony on this point, however, is not posi- 
tive; and the explicit statement of Oapt. McMillan, that he had no 
other chart than the bine print should, I think, be accepted as correct. 
The enlarged chart shows an irregular contour line about the South- 
west portion of Nevis with an elbow-like projection marked on the 
chart 3^ fathoms within 1,000 feet of the very spot marked by Capt. 
McMillan as the place where he stranded. TJpon so small a différence 
as that, in the absence of exact measurement of the reef from shore, 
T am by no means certain that the reefs on which the vessel struck 
are not designed to be marked by the projection of the three fathom 
contour line above referred to. Had such a map been before the mas- 
ter, showing such an irregular contour line, of 3i fathoms at this 
point, which was 3J feet less than his draft, it is scarcely conceivable 
that a pradent master, even under gênerai instructions to give pas- 
sengers a view of the shore of Nevis, would hâve ventured so near as 
within 1,000 feet of this projecting point. The absence of the en- 
larged chart, whjch the respondents' testimony shows ought to be in 
the hands of every navigator in those waters, I must therefore regard 
as directly contributing to the accident; and that for the want of it 
the libelants are responsible. 

Aside from this, I am of the opinion that the instructions of the 
Company to pursue navigation so widely deviating from the safe routes 
and so near to islands skirted with coral reefs, involves them in re- 
sponsibility such as to exclude them from making gênerai average 
charges for their own indemnity. The positive sailing directions that 
The south coast should not be approached nearer than a depth of 12 
fathoms, as well as the chart referring to the shoals, clearly points out 
the path of safety, and the danger bf a near approach to thèse islands, 
and it should hâve been observed by ail concemed, in the absence of 
thorough soundings, and of maps precisely locating the places of ail 
reefs. The testimony on the part bf the libelants seems to me wholly 
insufflcient to establish the reasonable safety of the course taken, or 
to make it consistent with prudent navigation such as can rightfuUy' 
charge cargo owners with the risks attending it, as risks properly be- 
longing to the class of sea périls or dangers of the sea. 

For thèse reasons I must hold the respondents discharged of any 
obligation to pay a gênerai average assessment merely as indemnity 
to the owners for their own losses. In the récent case of Chrystall v. 
B%it, 82 Fed. 472, it was held that where, under the provisions of 
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the Harter act, the owner is exempted from responsibility for a négli- 
gent stranding, te might recorer in gênerai average for his own in- 
demnity. This was upon the ground that in such cases the faults 
of navigation are no longer imputed by law to the owner as his own 
faults. The case has no application where the owners hâve failed to 
Bupply the master with proper charts for the voyage, or where by par- 
ticular instructions they hâve contributed to the imprudent naviga- 
tion that led to the disaster. In such cases the owners are them- 
selves in fault, and under the gênerai rule are, therefore, precluded 
from having a gênerai average charge for their own indenmity. The 
Ontario, 37 Fed. 222; Van den Toorn v. Leeming, 70 Fed. 251. 
The libel is therefore dismissed with costs. 



THE PRUSSIA. 
(District Court, E. D. New York. June 23. 1S9S.) 

Carbiagk by Sba — Préservation of REFBiGp:iiATED Méat— Bill of Ladin». 
The storage and préservation of dressed méat In a refrigerator during 
the transportation thereof by a vessel is no part of the usual duty of a 
common carrier, and his obligation concerning the sanie may be a matter 
of contract; but, in the absence of contract, the law implies that a person 
contracting to furnish cold storage has used reasonable care and skill 
to provide suitable refrigeratlng machinery and plant, and that he will 
observe like care and skill to properly maintain and operate the same 
during the voyage. A person so furnishing cold storage may stipulate 
his précise duty and obligation, even to the extent of entirely relieving 
himself of liability, but law will not interpret a contract, so as to exempt 
such person from the exercise of due and reasonable care, unless such 
exemption is plainly and unequivocally stipulated. A provision In a bill 
of lading that the risk of due réfrigération shall be borne by the shipper, 
even though damage be caused by the neglect of the carrier'a servants, 
does not excuse the carrier from the exercise of reasonable care to pro- 
vide a proper plant for that purpose. Although a stipulation for exemp- 
tion from liability be in part in contravention of law, and hence void, yet 
Buch portion as is otherwise valid may be preserved and enforced. 

(Syllabus by the Court) 

This was a liioel in rem by the Insurance Company of North Ameri- 
ca against the steamship Prussia to recover for loss occasioned by 
détérioration of refrigerated méat while in course of transportation 
by said vessel. 

Wheeler & Cortis, for claimant. 
Black & Kneeland, for libelant. 

THOMAS, District Judge. The question presented in this action 
is as foUows: Compétent persons were employed by her builders to 
place in a new ship an apparatus which, when in order, and properly 
operated, sufficiently reduced the température in a room appropriated 
to carrying dressed méat so that such commodity might be carried 
safely. Previous trials of the machinery, first by the owners, and 
later, on May 29, 1894, under the supervision of the représentatives 
of the makers, builders of the ship, and of the présent shipowners, 
saocessfuUy tested its efQclency and mechanicaJ working, and it did 
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in fact operate properlj from Belfast to Hamburg, and from Hamburg 
to New York, where, on or about July 14, 1894, a full cargo was for 
the first time subjected to it; but on the second day ont from New 
York the eflBciency of the machinery was impaired, because a small 
pièce of leather, from an unknown cause, was présent in one of the 
valves, interrupting due action, and allowing the température to rise 
to such an extent that the méat deteriorated. 

By what rule of law is the case governed? A common carrier 
warrants that he will deliver saf ely at their destination ail goods 
whose carriage he undertakes, loss or injury from inévitable accident, 
or irrésistible force, and lawfuUy exempted causes, excepted. But 
this warranty bas never been thought to cover injury to goods from 
every cause, but rather to insure against any or ail injuries, acts, and 
conditions extrinsic to the goods themselves. Against any or ail 
injury resulting alone from the quality or constituent éléments of 
the goods, it does not insure. For every outward act or agency save 
those excepted by law or contract, it is absolutely responsible; but 
for détérioration of quality, arising from the nature of the thing, 
it is not liable. If the damage proceeds "from an intrînsic principle 
of decay naturally inhérent in the commodity itself, whether active in 
every situation, or only in the confinement and closeness of the 
ship, the merchant must bear the loss as well as pay the freight," 
unless the masters and owners are in fault, or unless their con- 
tract of shipment conitains an Insurance or warranty against such 
an event. Clark v. Barnwell, 12 How. U. S. 272, 282, where the dam- 
age done to cotton thread by dampness of the hold of the vessel, not 
occasioned by bad stowage, or any négligence of the master or 
marinera, was held to be an "accident of navigation," within the 
exception of the bill of lading. Hence loss from evaporation or leak- 
age of liquids (Nelson v. Woodruff, 1 Black, 156, 161; Warden v. 
Gréer, 6 Watts, 424 ; Ang. Carr. c. 6, 215), from intrinsic acidity and 
fermentation (Nelson v. Woodruff, 1 Black, 156, 161; Parrar v. 
Adams, Bull, N. P. 69) liquéfaction of solids and conséquent expan- 
sion, loosening the hoops of the contai ning vessel or barrel (Nelson v. 
Woodruff, 1 Black, 156, 166), are not within the warranty of the 
carrier. 
In Càrv. Carr. by Sea, §§ 12, 13, the rule is stated as follows: 
"A further exception at common law, which was not expressly stated in tbe 
earlier cases, but is well established, Is that a carrier Is not responsible for 
a loss or damage whlch bas resulted from an Inhérent quality or def ect of the 
thing carried. For example, In the case of animais, he Is not responsible 
for the progress of disease in them, or for injuries arising from their own 
vice or timidity,"— clting Nugent v. Smith, 1 C. P. Dlv. 423; Blower v. Kail- 
road Co., L. K. 7 0. P. 655; Kendall v. Eailway Co., L. R. 7 Exch. 373; Wil- 
liams V. Uoyd, W. Jones, 179. ' 

See, also, Olarke v. Eailroad Co., 14 N. Y. i^TO; Bissell v. Railroad 
Oo., 25 N. Y. 445; Cragin v, Railroad Co., 51 N. Y. 61; Mynard v. 
Railroad, 71 N. Y. 180; Evans v. Railroad Co., 111 Mass. 142; 
Wheeler, Mod. Law, Oarr. 98, and the cases there cited, 

The same author continues: 

"So In the case of perlshable goods, such as fruit and hldes, he does not 
answer for their d.ecay pr détérioration; nor for the heating or weevlling of 
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grain; nor for fermentation, aeldlty, or effervescence in fluids, wlien thèse 
changes are the results of ordinary processes going on In tlie tliings them- 
selves, wlttiout the aid of causes Introduced by the shipowner. * * * 
Where, however, a loss which may be traced to an inhérent quality or defect 
of the goods has arisen, not from the ordinary development of that quality 
or defect, but from adventitious causes Introduced by the carrier, the same 
rule does not apply. So that, if the ordinary conséquences hâve been aggra- 
vated by the manner in which the goods hâve been stowed in the ship, the 
shipowner is responsible, though It may not appear that there was any négli- 
gence in so stowing them." 

This stateruent seems quite correct, save the suggestion that the 
carrier may be liable for adventitious causes, although no négligence 
appear. The liability of a common carrier can arise from an abso- 
lute obligation to carry safely at ail events, or from default in not 
exercising proper care and diligence respecting the thing carried. 
Mynard v. Railroad Co., 71 N. Y. 180. Hence, if the carrier, by his 
négligence, introduces or permits the existence of adventitious caus- 
es, whereby the action of the inhérent quality is detrimentally pro- 
moted, the carrier is liable. In other words, the duty of exercising 
some diligence reste upon the carrier, and this care must hâve réf- 
érence to the nature of the goods carried. Goods of known tenden- 
cies to deteriorate should not be stowed or so exposed or so handled 
as to give activity to the harmful propensity. But how far must the 
carrier go in the direction of affirmative care? Goods prone to 
become damp, and to be injured thereby, should be placed in a dry 
hold; goods likely to be injured by absorbing foreign odors should be 
classed in stowage so as to escape deleterious contacts; goods of rec- 
ognized peculiarity to injury from particular conditions should be re- 
moved from associations tending to produce such injury; goods that 
deteriorate from heat or cold should not be exposed unnecessarily 
to such influences. It may very well be that whatever has a tendency 
to be injured by beat or by cold should be assigned to a place, in the 
distribution of the cargo, where its disposition would not be excited; 
but this would not require the carrier to create an artiflcial climate 
adapted to the préservation of goods, and to warrant that the beat 
or cold thus furnished should be unvarying and efficient. Such an 
obligation upon a common carrier never existed, and there is no 
judicial suggestion of its propriety. Assume, then, that a carrier 
undertakes to add the business of cold storage to his regular occupa- 
tion. Hère is a duty not imposed by law, a duty totally unknown 
to the peculiar obligations of common carriers. The principle which 
imposes the obligation of an insurer upon a common carrier has no re- 
lation to it. Dressed méat has a tendency to decay. It is the 
primary duty of the shippér to make such provisions as shall arrest 
such tendency, or take the risk of the tendency. It is the primary 
duty of a common carrier, to the extent above stated, to introduce or 
to permit the introduction of no agency which will excite or develop 
such tendency. Aside from this he takes no risk. If the carrier 
undertakes the duty of the shipper, and thereb;^ relieves the latter, the 
obligation must rest entirely upon contract, as the obligation of a 
common carrier does not require him to do so, This contract is quite 
collatéral to the obligation of a common carrier, and hence may im- 
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Pfteé such foll Or qualifiai obligations upon the bailee as tKe parties 
toit détermine. In tlie présent case, the business of réfrigéra ting 
méat is superadded by the carrier,- In the carriage of food supplies 
of this kind from the vast grazing countries of the world for distribu- 
tion in différent ports such a sy^tem of réfrigération is necessary 
from a commercial standpoint. Without it, the freight would, in- 
deed, be carried in the usual undressed fonn, provided the cost of 
transportation and dressing at the port of delivery, or other place, 
rendered the commerce profitable. But the convenience or necessi- 
ties of the shippers, and the marliets supplied by them, justify and 
demand traiisportation of dressed méat, and to effect this resuit tho 
minds of the shipper and carrier must meet in contract respecting 
the réfrigération. Such contract for cold storage on ship is of the 
same précise nature, and bas the same latitude, as a contract for a 
similar purpose on land. It may take the form of an absolute under- 
taking, whereby the carrier— not as such, but as a bailee for hire — 
insures the shipper that until delivery of the méat its tendency to 
deteriorate should be arrested; or the bailee may warrant that he 
carries a rëfrigerator of a certain description and efficiency, în work- 
ing order, and that the méat shall be placed and kept under its in- 
fluence. Such was Sansinena v. Houston, 7 Asp. 150; Id. 311. In 
one case there is a warranty of safe delivery; in the other a war- 
ranty of the proper action of a suitable refrigerating plant. In the 
third case, thé contract might be that the carrier vould use reason- 
able diligence to provide and keep in efficient opération proper facili- 
ties for preserving the méat. Sèe Townsend v. Rich (Mînn.) 60 N. W. 
545. 

At this point it may be considered TPhether the carrier could engage 
in the business of cold storage and yet place the risk of the due con- 
struction and opération of the ptant entirely upon the shipper, in 
which case the carrier would not be liable (1) for any lack of care in 
the construction or existence ôf proper devices for preserving the 
freight; (2) for any lack of care îh the opération of such appliances. 
Logically, it is not apparent why two persons, at liberty to make or 
décline a contract, should not be free to stîpulate Just whàt should be 
provided, and v?hat, if any, care should beused in regard to the thing 
provided. Négligence, in such a casé, would arise from the breach 
of a contractual duty; and, as the carrier would be under no obliga- 
tion to contract, he could, with the concurrence of the other party, 
appoint the duty which he was réquired to fulfill. If he did not 
assume duties, there could be no breach of them, and hence no lia- 
bility. It is impossible to conceive that a person not obligated to do 
an act or to render a service may not contract with référence to it, 
with such limitation upon his liability as he may state with the con- 
sent of the other party. Where a common carrier is bound by law to 
carry, he may not absolve himôelf from ail liability for due carriage, 
for he thereby négatives his duty to do what the law commands. 
But when the law commands hothing, the carrier, by contracting 
qualiâedly, dénies nothing that thé law requires of him, However, 
the law will not readily ascribe to a shipper the utter folly of con- 
tracting to send dressed méat by ship fltted with a rëfrigerator, and 
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at the same time of stipulating to take ail the Pisk of the due con- 
struction and opération of the same. It has been cousidered that 
when a person offers facilities for cold storage, and receires goods 
for préservation, the law implies that such person warrants the pro- 
vision of proper facilities, and the sufdcient opération thereof. The 
Maori King v. Hughes [1895] 2 Q. B. 550; Queensland Nat. Bank v. 
Peninsular, etc., Co. [1898] 1 Q. B. 567, and cases there cited. Ware- 
house Co. V. Maxfield, 8 Mise. Rep. 308, 28 N. Y. Supp. 732, may also 
be consulted. However, in the absence of an express contract war- 
ranting safe stovi'age, it is consonant with the usual obligations of 
bailments of this nature that the law should imply that the bailee 
will use such reasonable care in the préparation of the refrigerating 
machinery and the opération thereof as a good business man, who 
undertook to préserve the méat, would exercise under the circumstan- 
ces. The bill of lading in the présent case stipulâtes that the Ham- 
burg-American Packet Company had received from the shippers, to 
be transported by the steamship Prussia (in refrigerator), 600 quarters 
dressed méat, to be delivered in the like good order and condition as 
received at the port of Hamburg; and that the carrier should not 
be liable for loss or damage occasioned by beat, decay, putréfaction, 
rust, sweat, change of character, drainage, leakage, breakage, or any 
loss or damage arising from the nature of the goods, or the insuf- 
ficiency of the packages. Stamped upon the bill of lading was the 
following: 

"Dressed Méat Clause. 

"It is expressly agreed that the goods named herein are shipped aud car- 
ried at the sole risk of the shippers or owners thereof, and that the shipowners 
shall in no case be responsible for any loss or damage thereof, or in any wise 
relating thereto, whether such loss or damage arise from defeets or insuffi- 
clency elther before or after shipment, in the huU of said steamer, cr in her 
machinery, boilers, or refrigerating chambers machinery, or in any part of 
the refrigerating apparatus, or in any materlal, or the supply or use thereof, 
used In the process of réfrigération, and whether such loss or damage. 
however arising, be caused by the négligence, default, error in judgment of 
the pllot, master, offlcers, englneers, mariner», refrigerating englneers, or 
other servants of the shipowners or persons for whom they are responsible, 
or by négligence In stowage." 

If the bill of lading were construed to contain a stipulation to 
deliver the méat in good order, this clause of exemption would relieve 
it, save so far as loss might arise from the bailee's négligence; for 
it will be observed that the stipulation, so far as it attempts to re- 
lieve the carrier from the résulte of négligence, concerns the négli- 
gence of those to whom the carrier stands in a relation of respondeat 
superior, and does not purport to relieve the carrier from injuries 
arising from its own négligence. Hence, if the injury resulted from 
the carrier '8 own négligence, it is liable. The duty relates to the 
fnrnishing of a proper refrigerating machine. This was a duty be- 
longing to the principal, and was not remitted, so far as appears, to 
its servants. Before it can be known whether the bailee was negli^ 
gent in discharging this duty, it must be ascertained what degree of 
«axe it wâfl obliged to use to prevent defeets of.the kind exiating in 
the présent case. The advocate for the libdant likens the care to 
that requlred of a oommon carrier of passengers. Such a contention 
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oannot be sustained. The highest degree of diligence and sliill is 
exactéd of a common carrier of passengers because higUy dangerous 
agencies are employed for the purposes of transportation, and the 
slightest miSuse of the same may be destructive of human lives. 
There is no similitude between such a bailment and one to carry 
dressed méat in a refrigerator, wben, in the absence of a warranty, 
only such reasonable care would be required as a good business man 
would observe under the circnmstances. Men of high repute for 
Bkill and diligence were employed to construct the plant, and experts 
were provided to test it. Tbe System itself was approved and satis- 
factory. The colis were, before the parts were marshaled, tested 
by currents of air and water passed through them. The combined 
machine was tested before the ship sailed from Belfast. It was 
operated betwèén Belfast and Hamburg, and between Hamburg and 
New York, and there was no failure, and so for two days out from 
New York it worked unexceptionally. Meanwhile the little pièce of 
leather had reached the valve, whose action it interrupted. An ex- 
pert sent out by the manufacturer was présent, but his skill was un- 
availing to discover the difficulty, and it was only after a prolongea 
examination after the ship came to port that the true cause of the 
interrupted function was revealed. In ail this there was no lack of 
reasonable diligence. But how did the leather find its way in the 
coils of the tube? Was there any négligence in that regard? There 
is no évidence on this subject. It is conjectured that the leather 
might hâve corne into the tubing while it, was in the shop, or might 
hâve been disconnected from a leather washer by the action of the 
machine. This leaves nothing but the unexplained présence of the 
bit of leather from which to infer négligence. Does the condition 
itself indicate négligence? This would involve an application of the 
doctrine of res ipsa loquitur. But such doctrine has no application 
to the présent case, and it is never correctly applied save "(1) where 
the relation of carrier and passenger exists, and the accident arises 
from some abnormal condition in the department of actual transpor- 
tation. (2) Where the injury arises from some condition or event 
that is in its very nature so obviously destructive of the safety of 
person or property, and is so tortious in its quality, as, in the flrst 
instance, at least to permit no inference save that of négligence on 
the part of the person in the control of the injurions agency. This 
second class principally concerns injuries to people in the street 
from flying or falling missiles, obstructions, excavations, and the like, 
but may also include casualties in any relation where the éléments 
stated in the définition are pfesent." Thomas, Neg. p. 574. More- 
over, it must be considered that great care and repeated experiments 
were had to discover whether there was any cause likely to impair the 
mechanical action. It is therefore concluded that the claimants 
were not négligent, and, as it has already been found that they law- 
fally stipulated against any contract of warranty, their liability is 
not established. 

In reaching thia conclusion, the argument of the learned advocate 
for the libelant has been studiously considered. As haa been stated, 
the claimant, in providing a refrigerator, was not acting as a common 
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carrier. This stipulation for exemption in this regard did not con- 
cern its duty as a common carrier, but was a mère collatéral under 
taking, respecting which its liability would be measured by the tenus 
of the contract made. The stipulation in some of its parts is in- 
operative, but such Ulegal limitation does not impair the valid pro- 
visions. It is not a rule, in the interprétation of contracts, that ail 
is void because a part is prohibited; rather the valid should be sepa- 
rated from the invalid portions, and saved, if no injustice be thereby 
done to the contracting parties. 

It is urged that The Maori King, supra, présents the law of thîa 
case. It is quite clear that The Maori King was decidod upon the 
finding that the bill of lading contained an express warranty — and, 
that in any case, the law would imply one — that refrigerating ma- 
chinery was fit to préserve the goods, and that the accompanying 
stipulation, sufïicient to relieve the carrier after the voyage began, 
did not modify the warranty that the refrigerating machinery was, 
at the time of shipment, fit to carry the frozen méat in good condition. 
The stipulation in the case at bar distinctly provides for just such 
exemption, but does not relieve the claimants from the resuit of their 
own négligence, which, however, is not fourd to exist. 

It may be proper to add that, in the opinion of the court, the 
Harter act has no necessary connection with this case, save so far 
as the third section thereof afïirms the ever undoubted law that the 
carrier is not liable for losses arising from "the inhérent defeet, 
quality, Or vice of the thing carried." The Harter act was intended 
to effect in sorae inscrutable way the liability of common carriers 
as such; to déclare what commnn carriers, as such, could do, and 
what they could not do, and what their diligence in certain cases 
should avail them. It was not intended to eontrol common carriers 
respecting dnties entirely beyond their obligations as common car- 
riers, which they might assume by contract. The libel must be dis- 
missed, with costs. 



THE OEORG DUMOIS. 

(District Court, E. D. New York. June 23, 1898.) 

Cabriage bt Sea— Banana Cargo — Uksbaworthiness. 

A vessel, chartered, in part, for the transportation of bananas, and em- 
ployed substantially for that purpose between New York and Port 
Limon, left the former port on her eleventh trip in such condition that 
her boilers falled, and she was compelled to put into an Intermediate port 
for repair. This delayed her arrivai at Port Limon, and bananas, eut 
according to a practice theretofore observed In the use of this vessel. 
In anticipation of her due arrivai, were thereby too much ripened for safe 
shipment and dellvery in New York, and were greatly damaged upon ar- 
rivai at such port. The failure of the boilers resulted from the négligence 
of the owners, and the détérioration of the bananas was the natural consé- 
quence of such négligence. 

Ward, Hayden & Satterlee, for claimants. 
Black & Kneeland, for libelants. 
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THOMASj District Judge. On the 20th day of July, 1S95, the 
libelants, as co-partners, under the firm name of Ellinger Bros., en- 
tered into a charter party, for the charter of the steamship Georg 
Dumois, for six months or more, in case of a renewal, at a price 
named per month. It was stipulated that the vessel, with her full 
complément of ofiScers, seamen, engineers, and flremen, shoiild be de- 
livered at Port Limon, "ready to receive cargo, and being tight, 
staunch, strong, and in every way fitted for the service," which was 
the carriage of merchandise and passengers between ports in North 
America and ports in the West Indies, Central America, and South 
America. The charter party further provided: 

"(1) That tbe owners shall provide and pay for ail provisions, wages, and 
consular sliipping and discharging fées of captain, offlcers, engineers, tiremon, 
and crew; sliall pay for the Insurance of the vessel; also for ail engine rooiii 
and deck stores; and maintain her In a thoroughly efficient state, in hu'A 
and machinery, for and durlng the services, guarantying to maintain tlie 
boilers in a condition to bear the working pressure of at least 60 pounds (and 
this pressure to be carried continuously) durlng the whdle term of thls 
charter. * • • (4) • • • That the captain shall prosecute hls voyages 
with the utmost dispatch. * • * (7) That, In the event of loss of tlme froiii 
deflciency of men and stores, breakdovvn of machinery, or damage preventiiig 
the working of the sleaùier for more than twenty-four hours at sea, the pay- 
ment of hire shall cease iintil she be againln an efficient state to résume bor 
service; * • * also if any loss of time from crew or stores not being on 
board in time, or from repairs to hull and machinery, which are for owners' 
account, not being complète after cargo and coals are on board and hour of 
salling has been fixed by charterers, and notice given to captain, the tlme 
lost is for the steamer's account. (8) • * • The act of God, the enemips, 
lire, restralnts of princes, rulers, and people, and ail other dangers and acci- 
dents of the seas, rivers, machinery, boilers, and steam navigation throughout 
this charter party always excepted. » * • (12) • • • That. on accoinit 
of the perishable nature of the cargoes that thls steamer Is lutended to carry, 
she Is not allowed to stop to pick up any wreck, or in any way assist or tow 
any vessel, especially when by so dolng she is liable to be detained, only in 
order to save human llfe." 

The charter party also provided as follows: 

"It is understood [that the] steamer is built for banana trade, has steam 
pipes, side ports, large ventilators, hoMs lined with charcoal, fruit decks, 
saloon on deck amidships," etc. 

Previous to the voyage involved in this action, the vessel had made 
10 trips, under the charter party, between New York and Port Li- 
mon, according to a practice M'hereby she left the former port on 
Wednesday, arrived at the latter port on Friday of the following 
week, leaving on her return trip on Saturday, and arriving at New 
York on Monday or Tuesday morning of the second week following. 
On Wednesday, July 15, 1896, the vessel left New York. On July 
21st two stay bolts, extending between the combustion chamber and 
the back of the boiler, and intended to prevent a collapse of either, 
were leaking sO that the water came out into the flre room. The 
chieî engineer of the vessel thus déscribe;s the situation: 

"On the 21st of July the stay bolts gave way. It was bard to keep tho 
water In the boiler after the stay bolts gave way, because there was consid- 
érable leak. * * • The bolts dld not really break. It was the packing 
under the washer that gave way, and the thread was s6 corroded that, when 
I came to make It up again, there was no thread for the nut. • • •" 
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The engineer's log was as follows: 

"Tnesday, the 21st of July, 189C, spruug a leab in main boUer. The leak 
Increased more and more, so it was impossible to hold the water at ita 
proper level with the feed open. At the same tîme the hlgh-pressure valve 
broke, so we were obligea to seek harbor for repairs. The water got lower 
and lower. The flrst leak was observed Tuesday mornlng at 2^0. Proceeded 
at slow speed to 5:30 afternoon same day, and steam became so low that 
we could not keep more than 80 pounds. Arrived at Barracoa, Tuesday 
afternoon, 5:30, to commence repairs." 

The engineer also testifled: 

"Q. After the leak began it Ijept on Increaslng till you anchored at Bar- 
■racoa? A. Yes; it leaked so much that after we hauled the fires there was 
no water in the glasses. Q. But is it safe to keep the fire under the boiler 
when the water disappears from the glasses? A. It is not safe. Q. What 
would happen if that were do ne? A. There would be an explosion." 

The captain testifled as follows: 

"We left hère the loth, and we had some head wind and head sea coming 
out for the first two days,— about that,— and we noticed that it was very hard 
to get up high pressure in the boiler, but we accounted the reason to be bad 
coals and new firemen, because there were new men. Nothlng happened 
until I had the bearing of the lighthouse In Cuba. Q. What lightî A. Cape 
Maysi; and at 2V2 a. m. the engineer came up and told me that the boiler 
was so leaky that the firemen could hardly stand there and shovel the coal; 
and I went down there myself, and I just put my feet coming down in this 
boiling water. The ship was rolling, and this boiling water was, maybe, 
three inches hlgh, you see; so that we flrst thought we had to go into BaiTa- 
coa, but then there came a report that the leak was decreaslng. » • • And 
then the report was again, 'Now it gets worse.' " 

The vessel remained at Barracoa until 5 o'clock on the mornlng of 
Friday, July 24:th, making necessary repairs, and then sailed, ar- 
riving at Port Limon at noon on the following Monday, July 27th. 
While at Port Limon, one or two of the stay bolts, one of them not 
of those repaired at Barracoa, began to leali; but such bolts were 
repaired, and the vessel was loaded and ready for sea at 1 o'clock 
on Tuesday afternoon, July 28th, but was detained by libelants' 
agent waiting to ascertain whether the cargo could be carried to 
New Orléans, which it could not be on account of the quarantine. 
But on Wednesday, July 29th, at 10 a. m., the vessel sailed for New 
York. Some of tiie stay bolts leaked on the way to New York, but 
her passage, in point of time, was somewhat better than the out- 
ward time. The length of the voyage from New York to Port 
Limon was 2 days and 13 hours longer than the longest voyage, 
and 3 days and 15 hours longer than the shortest voyage, the vessel 
had previously made between those ports. The period of variation 
between her longest and shortest voyages was 1 day 2| hours. To 
economize time, the charterers had been in the habit of telegraphing 
to Port Limon the date of the probable arrivai of the steamer there, 
and thereupon the shippers of banauas would bave the green bananas 
eut and carried down to the wharf so as to be there on the arrivai 
of the vessel, it being necessary that the bananas should be shipped 
green to prevent their ripening too much on the voyage to New 
York. That course was pursued in this case, and, on the arrivai ol 
the vessel, the bananas, which had been on the pier a waiting her 
arrivai for three days, were not fit to be sent to New Y(kk, and 
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would not stand the trip, of which the libelants were advised by 
telegraph, and the captain protested that he could not be accounta- 
ble for them. The libelants increased the delay, as above stated, 
by some hours, in an effort to ascertain whether the ship could not 
go to New Orleana, but was flntdly ordered to New York. Upon the 
arrivai at such port, it was found that a very large part of th& 
bananas was unmarketable. It Is for the loss of thèse bananas, 
and détérioration in priée of the others, that this libel is brought. 

The liability of a common carrier of goods does not, primarily, at 
least, rest on the contract to carry, but is implied by law, havlng its 
foundatlon in the policy of the law, and it is by reason of this légal 
obligation that a carrier is charged with the loss of, or injury to, 
property intrusted to it for carriage. Eailroad v. Swift, 12 Wall. 
262; Merritt v. Earle, 29 N. Y. 115; CarroU v. Railroad Co., 58 N. 
Y. 126. 

Subject to such modifications as hâve been ingrafted by statute 
upon the rule, or are lawfully stipulated in charter parties, bills of 
lading, or other contracts of shipment, persons operating ships and 
vessels, to the same extent as other common carriers, are liable for 
the safe custody, safe transport, and right delivery of goods and 
merchandise which they receive and undertake to transport, loss or 
injury arising from inévitable accident or irrésistible force excepted. 
The Commander in Chief, 1 Wall. 43, 51; The Lady Pike, 21 Wall. 1; 
The Niagara v. Cordes, 21 How. 7, 23, 26, 29; EUiott v. Rossell, 10 
Johns. 1, 8; Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. 
S. 437, 9 Sup. et. 469. 

The initial duty of a common carrier by water is to pro\ide a sea- 
worthy vessel, well furnished with proper motive power, and furni- 
ture necessary for the journey. Necessary equipment is as req- 
uisite as that the huU of the vessel should be staunch and strong. 
The Lady Pike, 21 Wall. 1, 14; The Niagara v. Cordes, 21 How. 7, 23. 

The warranty of the safe carriage and delivery of goods does not 
extend to the case of delay in delivering them, provided the freight 
be actually delivered in good condition, for in that case the question 
is simply one of reasonable diligence (Parsons v. Hardy, 14 Wend. 215 ; 
Wibert v. Railroad Co., 12 N. Y. 245, 251; Blackstock v. Railroad, 
20 N. Y. 50; Geismer v. Railway Co., 102 N. Y. 563, 7 N. E. 828), un- 
less there be a stipulation for delivery by a time certain, for even 
inévitable accident or unforeseen contingency will not excuse the ful- 
fillment of such covenant (Harmony v. Bingham, 12 N. Y. 99). 

As has been stated, the légal obligation of a carrier may, to some 
extent, be modiûed by stipulation, contained either in the fonn of 
a charter party, bill of lading, or a contract. In the présent case 
a charter party exists. A charter party is not a démise of the ship 
itself, as contradistinguished from a right to hâve gooda carried by 
the vessel (Hagar v. Clark, 78 N. Y. 45), but is a mère affreightment 
Bounding in covenant (Robinson v. Chittenden, 7 Hun, 133). As 
has been stated, the law places upon the carrier the absolute obliga- 
tion to make the ship seaworthy at the time of the commencement 
of the voyage. The Carib Prince, 18 Sup. Ct. 753 (decided May 23, 
1898; No. 44, Oct. Term, 1897); The Caledonia, 157 U. S. 124, 15 
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Sup. et. 537. And where the owner of a vessel charters her, there 
arises, unless the contrary be shown, an implied contract on his part 
that she is seaworthy and suitable for the service in which she is 
to be employed. He is therefore bound, unless prevented by périls 
of the sea or inévitable accident, to keep her in proper repair, and is 
not excused for any defects, known or unknown. Work v. Leathers, 
97 U. S. 379. Such is the implied contract, where no express stipu- 
lation appears. Putnam v. Wood, 3 Mass. 481 ; 3 Kent, Comm. 305. 
By such charter party, however, the common carrier may exempt 
himself from his usual obligation, so far as he is insurer of the safe 
delivery of the goods intrusted to him, but may not exempt himself 
from liability for injury caused by his négligence. And, on the 
other hand, the carrier may assume obligations beyond those pri- 
marily imposed by law, or other than those which usually pertain to 
common carriers, or obligations which usually pertain to common car- 
riers, but from the observance of which the statute has released them. 
Hine v. New York & Bermudez Co., 08 Fed. 920, alfirmed 20 G. G. A. 
63, 73 Fed. 852; The Silvia, 15 G. G. A. 362, 68 Fed. 230. 

The next question is whether there is anything in the présent 
charter party that modifies the obligation implied by law. The fail- 
ure in the présent case is of the motive power. The stay bolts 
leaked to such an extent that the vessel could not be operated. There 
was no motive power. She left New York on July 15th, at which 
time repairs, alleged to hâve been most thoroughly made, were com- 
pleted. It is said that, while the boilers were repaired in other re- 
spects, the stay bolts were not disturbed, as a most thorough and 
sufficient inspection indicated no leakage; but, after four days out, 
no accountable cause intervening, two of the bolts leaked to such an 
extent as to deprive the vessel of operating power ; and, after repairs 
at Barracoa, she proceeded to Port Limon, where the stay bolts 
again leaked; and, although thèse were repaired, there was leakage 
on the way to New York, and when the stay bolts, 28 in ail, were 
removed after her arrivai, it was found that the thread of the bolts 
was corroded, and that the plates were so impaired where the bolts 
entered that they were reamed out, and larger bolts necessarily used. 

In Dupont De Nemours & Co. v. Vance, 19 How. 162, 167, it is 
said: 

"To constltute seaworthiness of the huU of the vessel In respect to cargo, 
the huU must be so tight, stauneh, and strong as to be compétent to resist 
ail ordlnary action of the sea, and to prosecute and complète the voyage with- 
out damage to the cargo under deck. If a vessel, during the voyage, has 
leaked so much as to Injure the cargo, or render a jettison of it necessary, 
one mode of testlng seaworthiness is to ascertain what defects, occasioning 
the leakage, were found In the vessel at the end of the voyage, and then to 
Inqulre which of those defects arc attributahle to périls of the seas encountered 
during the Voyage, and which, if any, existed when it was begun; and, 
If any of the latter be found, the remaining inquiry is whether they were 
such as to render the vessel incompétent to resist the ordinary attacks of the 
sea. In the course of a particular voyage, without damage or loss of cargo." 

Under such a system of testing the question, the vessel in the 
case at bar was unseaworthy; and, moreover, it seems évident that 
sach an accident, for which no immédiate cause can be given, indi- 
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cat;eB 1^»t,tlie meaue çf inspection ^^loy,ed, in New York were 
imperfect, and that t^p, inspection itgeJlft was négligent and insufiQ- 
cient. There is notliing in thé charter party that relieves the 
owners from liability fçr this condition. As has been shown, suit- 
able motive power is assured, although, in the case at bar, it is ap- 
parent that it did not exist, and proper care was not taken to pro- 
vide it. The first subdivision .ol the charter party provides that 
the owners shall "maintain her in a thoronghly elHcient state, in hull 
and machinery, for and during the service." This stipulation cer- 
tainly does not modify the duty prescribed by law, but réitérâtes it. 
However, the stipulation continues; "Guarantying to maintain the 
boilers in a condition to bear the working pressure of at least sixty 
pounds (and this pressure to be carried continuously) during the 
whole term of this charter." When the pressure was 80 pounds, 
the vessel went into port, because the motive power had failed, and 
it was necessary to haul the Ares for fear of an explosion. Such a 
provision is not understandable. It conflicts with every term of the 
charter party, with its purpose, and, if observed, excuses any navi- 
gation of the ship, as 60 pounds pressure would not start the en- 
gines. The advocates explain that it was a part of an old form, 
applicable before triple-expansion engines were used, and that the 
conservatism of those making charter parties is such that this harm- 
ful and vain clause has been retained, with the resuit of confusing, 
or, if literally applied, ayoiding, the contract. It éliminâtes from 
the charter party ail its life, and is se répugnant to the law and to 
the spirit and the remaining terms of the charter party that it must 
be disregarded. The exemption clause does not operate to excul- 
pate the owners for this defect. Subdivision 8 provides that "the act 
of God, the enemies, flre, restraints of princes, rulers of the people, 
and ail other dangers and accidents of the seas, rivers, machinery, 
boilers, and steam navigation throughout this charter party always 
excepted." If the leakagç of the boilers was due to thelr defective 
condition at the time the voyage commenced, it does not fall within 
the exception. The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537; The 
Carib Prince, supra. Moreover, the stipulation does not, and could 
not, except from liability from causes resulting from the négligence 
of the owners, and such négligence obviously exists in the présent 
case. 

It is contended by the ' claimant that the third section of the 
Harter act relieves it from liability, inasmuch as the owners "exer- 
cised due diligence to make the said vessel in ail respects seaworthy, 
and the injury to the bananas resulted from their inhérent defect> 
qnality, or vicç." 27 Stat. 445. However, it does not seem to the 
court that the owners did exercise due diligence, and, moreover, they 
seem to hâve warranted the due maintenance of the machinery in 
the charter party, as they had a right to do, as above shown. 

It must be held that the owners did not fulflU the warranty of 
seaworthiness, or tiiéir duty to use due care, at the time the vessel 
left New York. If bo, for what are they liable? The yoyage was 
made from Port Limon to New York in due time. Np act was done, 
and no omissioD was suffered, during that time— no defect «xisted 
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during that time — that caused the injury. The delay was during 
the voyage from New York to Port Limon, and it is that delay that, 
as it is urged, caused the damage and resulted in liability. But 
during that time the goods were not in the possession of the vessel, 
nor had they been delivered to it, or to its owners or their agents, 
actually or construetively. The liability of a common carrier, as 
such, usually begins when goods are delivered to him, at the place 
appointed or provided for their réception, in aproper condition and 
ready for immédiate transportation. London & L. Fire Ins. Co. v. 
Eome, W. & O. E. Co., 144 N. Y. 200, 39 N. E. 79. Tbere is no évi- 
dence that the goods had been received by the carrier until the arrivât 
of the vessel at Port Limon, and after that time it acted with due 
expédition. It is a sulïiciently drastic rule that a carrier insures the 
safe carriage of goods received by it for carriage. In the absence 
of some contractual duty, this rule should not be extended to goods 
vFhich the shipper might hâve earlier delivered to it, if the carrier 
had not been delayed. In such case the claim would be tWs: A car- 
rier by sea between A. and B. and return insures that his vessel 5 s 
seaworthy upon leaving A., and if his ship be unseawortliy, and he be 
delayed in going to B., he insures the safe delivery, in sound condition, 
of sdl goods carried by him from B. to A. Thia makes him liable 
for injury to goods in his possession, arising from delay in conveying 
them, and for goods not in his possession, and not even delivered to 
him, during such delay. Surely, nothing in this primary law relating 
to the liability of common carriers justifies such a rule of liability. 
Carriers by rail operate under such conditions that the law requires 
carriage within reasonable time, and, if the carriers fix a schedule 
time of leaving and arrivai, such times are presumptively reasonable. 
But, even in such cases, only reasonable care is required to fulflll the 
established schedule. 2 V/ood, Ry. Law, p. 1174, § 312; Thomas, 
Neg. p. 307. It certainly cannot be contended that the carrier, by 
any implication of law, insures against such delay as to such goods so 
undelivered to it, and, if liable at ail, it should be liable only to use 
ordinary care. 

But does the charter party change the obligation? The charter 
party suggests several considérations not othervvise involved: (1) 
The owners knew of and stipulated the use of the vessel for the 
banana trade. (2) The perishable nature of the freight was recog- 
nized. (3) The charter party stipulated for the utmost dispatch. 
(4) The whole time of the vessel was given to the charterers. (5) 
Under the charter party, a deflnite practice of going and coming be- 
tween two flxed ports was inaugurated and observed, except in the 
case hère involved. (6) The custom of cutting the bananas so as to 
hâve them ready for the boat on arrivai was instituted, recognized, 
and foUowed. (7) The owners knew that, if they sent ont an unsea- 
worthy vessel, the cargo which it was sent to bring would probably 
be lost. 

It will be observed that the practice of cutting fruit before and 
in anticipation of the arrivai of the ship on a day certain is not showt 
to be a gênerai custom; and în The Cuflew, 5 G. 0. A. 386, 55 Fed. 
1003, iO&, it is stated that an attempt to show such cuslomj in aa 
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action very similar to the one at bar, failed. It does appear, however. 
that such practice was observed by the charterers in the use of the 
présent ehip. This is important, inasmuch as the ship was at the 
disposition of the charterers, and any régulation prescribed and pur- 
sued by them in the use of her, — that is, a custom of the charterers' 
own création, — subséquent to the charter party, could not, like the 
gênerai custom, be related to and incorpora ted in the charter party, 
for the purpose of construing its obligations. Yet the charter party 
did contemplate that the ship sbould go to southern ports and take 
cargoes of bananas, and that the voyages should be made with the 
atmost dispatch, and a duty was placed upon the carrier to use some 
care to hâve his vessel in a condition to malîe the voyage with dis- 
patch. Therefore, when the vessel left New York, on July 15th, the 
carrier knew that she was expected to go with dispatch to Port 
Limon; that the charterers' agents would be advised of the date 
of her sailing from New York; and the time occupied on her 10 former 
trips pointed to the day of her arrivai. Hence the charter party, and 
the acts done under it, entitle the charterers to hâve the ship sailing 
from New York, July 15th, in such good condition that she should ar- 
rive at Port Limon and take her cargo on Friday of the following 
week, so far as the exercise of reasonable care could effect this resuit, 
and it was the privilège of tlie charterers to rely on the proper ful- 
fillment of this duty by the carrier, and hâve his cargo ready. 

The claimants' position is that, while the ship was in the service 
of the charterers and receiving compensation, and while she was due 
at a certain port by a certain day, yet, as her owners might send 
her out in such unseaîvorthy condition that she could no«t reach the 
port in such time, the charterers should not prépare perishable cargo 
until it was known whether the owners' default or négligence would 
operate to detain the ship. The result of such position is that the 
charterers must pay for the ship at Port Limon, while she was lying 
still during the several days lost in coUecting cargo; that is, the 
charterers are paying for time necessary to gather the cargo after 
the ship's arrivai, to protect the owners against their own possible 
failure to do their duty, and in appréhension that they may not do it. 
It seems to be a sounder doctrine that, when the ship sails from New 
York, her departure is notice to the charterers that she is in a condi- 
tion to make her voyage and arrive in due time, and that her cargo 
may be prepared for her on the presumption that the owners hâve 
fulfllled their duty, and that such préparation of cargo need not be 
withheld upon the expectation that the owners had not done their 
duty, and that the ship will break down In conséquence. 

The position of the claiinants is well stated by Mr. Commissloner 
Taft in The Gères, hereafter con$idered: 

"That the libelants should elther hâve assnmed thatthere would be a 
breach of the guaranty by the owners and withheld thejir : bananas from the 
rlsk of It, or otherwlse hâve taken the rlsk upon them&eïveà'of the damage in 
case such breach should occur." 

The view prevailing in this opinion gives the charterers the full 
use of the ship. The opposite yiew allows her to lie at the dock, at 
the expense of the charterers, while the cargo is gathered,-râ prac- 
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tice that would be founded solely on the appréhension that the owner, 
by his own négligence or default, might not hâve the ship at the port 
at the time his duty required him to hâve it lie there; and yet, withal, 
the question as to whether the damages are the natural resuit of the 
owner's default is not readily settled. 

In The Curlew, 5 0. C. A. 386, 55 Fed. 1003, Judge Hughes, in a 
case presenting similar facts, held (1) that the interruption of the 
outward voyage v^as vpithout fault of the carrier; and (2) "that the 
order * • * sent by the appellees to Jamaica, that the bananas 
could be eut and brought to the place of shipment in advance of the 
steamer's actual arrivai, was imprudent, contrary to the custom of 
the trade, and was the real cause of the prématuré decay of the fruit, 
and of the loss which resulted to them, for vs^hich loss the steamer 
is in no manner responsible." It will be noticed that the ship is there 
exonerated because not in fault, and because, as stated in the opinion, 
in no other case was it shown that the bananas were eut in anticipa- 
tion of the arrivai of the ship. The flndings in the case at bar are 
precisely the reverse, viz. there was a breach of the warranty in send- 
ing ont the ship in an unseaworthy condition, and the owners did not 
use even reasonable care to make her seaworthy; and in addition, on 
the previous sailings, the practice had been inaugurated of cutting 
the bananas previous to the arrivai of the ship, and it was well known 
that it was the intention to observe such practice on this voyage. 

The same question arose, but the facts are obscurely presented, 
in The Ceres, 61 Fed. 701, 19 C. C. A. 243, and 72 Fed. 936. The dé- 
cision of Judge Brown that there had been a breach of contract obli- 
gation to make the stipulated speed, and that the failure to arrive 
at the port where the bananas were to be talfen on board, and where 
they had been gathered in anticipation of the arrivai of the ship in 
due time, and their conséquent prématuré decay before delivery in 
New York, made the owners liable for the injury thereby resulting, 
was aflfirmed by the circuit court of appeals. Judge Shipman, writ- 
ing the opinion, states: 

"The important question in thls part of the case is whether the damages 
to the cargo can be regarded as the natural conséquences of a breach of the 
contract whleh were wlthin the contemplation of the parties, or whether the 
damages, In the event of a breach, must be consldered as conflned to the In- 
creased consumption of coal, loss of time, and that class of damage. If this 
guaranty had been contained In an ordînary charter party, by which the 
vessel was to be used for gênerai purposes, tbe position of the owners would 
hâve been Sound, and the guaranty would be construed to hâve référence 
to the value of the vessel to the charterers, in respect to economy of time, 
wages, supplies, hire, and the like gênerai partlculars which are immediately 
connected with the ship itself. But the charter party bore upon its face that 
it was a form for a fruit charter. The owner, by its agent, and the char- 
terers, understood that the vessel was wanted for a partlcular use, and the 
warranty of speed had référence to the adaptedness or fltness of the vessel 
for that use. The charter party was entered into in View of the necessities 
of speed in the business in which tbe vessel was to engage, bo that the dam- 
age to a perlshablè cargo, which directly Occurred from a failure to make the 
reqnlsite speed, must hâve naturally been in the mlnd and contemplation of 
the owner's agent when the contract was executed." 

The opposite view of Judge Wallaxse wiU be foand in a dlBsenting 
opinion, wherein he holds that: 
88P.-35 
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"The Hbelants hâve beeh awardecl damages for a loss which was not such 
a probable and necessary conséquence of a breach of the warranty as may 
fàlrly be supposed to hâve entered into the contemplation of the partie» 
when the contract was màde. Sucb a recovery Is not sanctioned by author- 
Ity. Griffln v. Colver, 16 N. Y. 489; Baldwin v. Telegraph Co., 45 N. Y. 744; 
Murdock v. Eailroad Co., 133 Mass. 15; Penny packer v. Jones, 106 Pa. St. 
237; Howard v. Manufacturlng Co., 139 U. S.'. 109, 11 Sup. Qt. 500." 

In The GMio, 34 Ped. 9€9, it appeared that a vessel chartered for 
a voyage from New York to Gibraltar and Malta, and thence for re- 
turn cargo back to New York, from Oran, duly arrived and discharged 
her cargo, and being ordered to Oran, on the north coast of Africa, 
left Malta, and put into an Italian port, where she remained un- 
necessarily long, and did not arrive at Oran within due time. As a 
conséquence thére was a delay in the delivery of the cargo at New 
York, and for this delay, resulting in a diminished market value, a 
recovery was permitted. In the opinion (page 911) the court said: 

"The Ilabillty of the vessel for the loss of a- market dnring the period o£ 
négligent delay, after the goods hâve been taken on board, bas been often 
decided In the courts of this country. The Success, 7 Blatchf. 551, Fed. Cas. 
No. 13,586; The City of Dublin, 1 Ben. 46, Fed. Cas. No. 12,094; The Golden 
Rule, 9 Fed. 334; Page v. Munro, 1 Holmes, 233, Fed. Cas. No. 10,665; Desty, 
Shipp. & Adm. § 256. I see no reason why the same rule should not be ap- 
plied, though the delay arose before the cargo was shipped, where the delay 
was voluntary, and arose In the course of the voyage contracted by the char- 
ter, and after It had been entered upon. The charterers assuredly had the 
right to count upon the ship's proceoding to Oran, pursuant to orders, wlth rea- 
sonable dispatch, as It was her duty to do." 

The conclusions of the court in the case at bar, and the authority 
of the circuit court of appeals, as enunciated in The Oeres, require 
a decree for the libelants for the damages to the bananas, wlth costs. 
Some question was raised as to the libelants' right to recover for 
thèse bananas. Should there be any defect in that regard, it can 
be raised on exception to the commissioner's report. 



THB ANTONIO ZAMBRANA. 
(District Court, B. D. New York. July 11, 1898.) 

1. WHARFAttK-^St ATDTORT CHARQBB. 

When a vesSel in charge of the marshalls sent to a wharf, wlthout any 
contract as to the charges, the wharflnger 1s entitled to the maximum rate 
flxed by the state statute (Laws N. Y. 1877, c. 315). 

a. Construction of Stàtctes— Reoulatiok OFCHABaBSFOs Poblic Sbbvicb. 

When a Statute statès thàt foi? a glvén service a person having a publie 

relation inay charge a specliBlç Sum, he Is entitled to receive such sum, in 

the absence of a contract for a less iamount, thovigh the actual market 

rates are much lower. '. '. 

This was {t petitioii by îtfary, A. ^jldridge and otiiers against the 
proceeâs of the steamship; Antonio Zambrana to obtain payment of 
wharfage. ; 

: ,, 1 Ward, Hayden & Satïeriee, f<Mf* claimant. 
Alex. "Van Wagoner, for petitioners. 
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THOMAS, District Judge. The petitioners ask the court to decree 
the payment of |205.11 from money arising from the sale of the steam- 
ship Antonio Zambràna, and now in the registry of this court, for 
the use of the petitioners' wharf while the ship was in the hands 
of the marshal, from the 13th of February to the 27th of March, 
1893, being 43 days, at the rate of $4.47 per day. The ship is of 505 
tons gross tonnage, and the rate charged is said to be the maximum 
rate allowed by chapter 315 of the Laws of New Yorli for the year 
1877. The évidence discloses that the charge is largely in excess 
of that made for similar services by the petitioners and others con- 
cerned in the business. This is important, as bearing upon the ques- 
tion of the fair marliet value of the services, if such question be in' 
volved. The petitioners contend that such usual or customary char 
ges arise ont of agreemeuts, and hence are not évidence of market 
value. It appears, however, that agreemeuts, with rare exceptions, 
are made; and therefore the sums which wharflngers are willing to 
accept, and shipowners are willing to pay, for wharfage, are the 
strongest indications of the value of the services. But it is urged by 
the petitioners that the court must not be governed by the market 
value, but, in the absence of agreement, by the highest rate permitted 
by the statute of the state. If this contention be correct, the statute 
fixes the amount which this court must order paid from its registry, 
whatever the relation thereof be to the services rendered, and how- 
ever unconscionable the charge. In other words, it is urged that, in 
the absence of contract, the rates mentioned in the statute are the 
just market rates. The court is constrained, against its will, under 
the facts in this particular case, to interpret the statute in accord- 
ance with the petitioners' contention. When a statute states that 
for a given service a person having a public relation may charge 
and roceive a spécifie sum, it does not lie in the power of another to 
assert that such person shall not charge and receive such sum for 
such service, but shall charge and receive a sum computed upon some 
other basis, or ascertained according to current or customary char- 
ges. The statute is suprême, and confers a right; and unless the 
person upon whom the right is conferred waives it, by contract or 
otherwise, a court is technically barred from declaring that the exer- 
cise of the right is unlawful. The statute is crude and ungrammat- 
ical, but it was the évident intent of the state to déclare what should 
be due wharflngers for facilities afforded to vessels ; and the f act that 
wharflngers, or even the wharflngers in question, do not customarily 
avail themselves of the statutory rates, does not estop the petitioners 
from claiming the beneflt of the statute in any given instance, unless 
persons d€;aling with them hâve been misled by the previous conduct 
of the business. In the présent case the ship was carried to the 
wharf and left with utter disregard of the expense of wharfage, and 
withotit any attempt to protect the money in the care of the court 
ftoni the statutory charge by means of agreement, which is freely and 
usùally made by wharflngers wit|i their customers. Indeed, the évi- 
dence discloses that wharflngers seldom charge according to the 
statutory rates, for the simple reason that such rates are not the 
market rates, and iio one will pay them, unless, from accident, ig- 
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norance, or design, he has failed to stipulate the rate. It is sug- 
gested that the obrious duty of making such an agreement be observed 
in the future by oflBcers having vessels in charge. The explanation 
offered concerning the System of keeping his books, wherein the 
petitioners' superintehdent has stated the rate of wharfage in this 
case to be |1.50 per day, is of doubtful crédit; but there does not 
appear to be sufladent in such entry to enable the court to aflarm that 
the petitioners hâve waived the right conferred by the statute. 

It must be decided that the petitioners are entitled to the statu- 
tory rate for the wharf âge furnished, but a decree therefor shall not 
be entered until the court shall hâve been furnished with the compu- 
tation, and shall hâve approved the same. It is probable that the rate 
should be upon the registered, and not gross, tonnage. The Craig- 
endoran, 31 Fed. 87. There will also be presented to the court a 
statement of the expenses of this proceeding, and it will be determined 
to what extent, if any, the fund in the registry of the court shall be 
further depleted on aecount of this claim, wherein the wharflngers, 
pursuing their technical right, bave seen fit to discriminate in their 
charges against property in the care of this court. 



THE MAEIA DOLORES. 

(District Cîoiirt, D. South Carollna. June 80, 1898.) 

Phizb— Enemt's Propkbtt. 

A vessel and cargo whose papers, supported by the testimony, show that 
both belonged to a subject of the king o( Spaln, held lawful prlze of war, 
havlng been captured by a United States cruiser while on a voyage from 
one port of the enemy to another. 

This was a libel in behalf of the United States against the Maria 
Dolores to procure her condemnation as prize of war. 

A. Lathrop, U. S. Dist. Atty. 

BEAWLEY, District Judge. This is a cause of prize arising out 
«f the capture of the Spanish bark Maria Dolores by the United Statea 
cruiser Minneapolis. The libel was flled June 10, 1898. No claim- 
ant has appeared, and the testimony taken by the prize commission- 
ers, and an examination of the ship's papers, show that the Maria 
Dolores is a bark of 375 tons, owned by Tomas de Gorosica, a subject 
of the king of Spàin ; that she was manned by a crew of 11 persons, 
and under the command of Buenaventura Ferrer, master. She sailed 
from San Sébastian, in ballast, about the end of March, and on the 
last days of March and the flrst days of April, 1898, she took on a 
cargo consisting of 250 tons bf bituminous coal and 250 tons of patent 
fuel at Avîlas, a port of the kingdom of Spain, whence shê sailed 
early in April for San Juan, a port in the island of Puerto Kico ; both 
ship and cargo being consigned to Sobrinos de Azguiaga, Spanish 
snbjects at ttie last-named port She was captured in the early 
morning of May 21, 1898, about 12 miles from San Juan, by the 
United States cruiser Minneapolis, commanded by Captain Jewell, of 
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the United States navy, and was sent to this port in charge of a 
prize crew for condemnation. Upon hearing the testimony, and 
after considération thereof, it is adjudged and deereed that the bark 
Maria Dolores, with her tackle, apparel, and furniture, and her cargo 
of coal, be condemned, f orf eited, and sold as lawful prize of war ; and 
a decree will be entered forthwith directing the marshal of this dis- 
trict to sell the same after due advertisement. 



THE ROBERT H. RATHBUN. 

(District Court, S. D. New York. March 23, 1893.) 

C0L1.ISTON— Tow AND Sail Vessel— Lbbwat— Reefikg. 

The small schooner G. meeting the tug R. with a tow 4,000 fcet long 
In Long Island Sound went on the tow's windward side in a fresh breeze, 
and lowered her mainsail shortly before collision for the purpose of reefing, 
causing her to make unusual leeway, so that though she passed the tug 
200 feet distant, she fouled the fourth and fifth boats of the tow. HeU 
that the tug was to blâme for not starboarding earlier, and the G. for reef- 
ing so near to windward, or not keeping ofC. 

This was a libel in rem by John Gibson against the steam tug Rob- 
ert H. Rathbun to recover damages resolting from a collision. 

Cowen, Wing, Putnam & Burlingham, for libelant. 
Alexander & Green and Mr. Hough, for respoudent 

BROWN, District Judge. At about 10 o'clock in the evening of 
October 9, 1897, as the libelant's small schooner Genista was mak- 
ing her way westerly in Long Island Sound bound from Nova Scotia 
to New Haven, she came in collision with the fourth and fifth barges 
of a long tow coming eastward, in charge of the tug Robert H. 
Rathbun, by which the schooner and the barges were ail somewhat 
damaged. The libel and cross libel were filed to recover the dam- 
ages. The wind was fresh from the north. The schooner was on 
her starboard tack, heading about W. N. W. Shortly before the col- 
lision her mainsail had been lowered for the purpose of reeflng. The 
master was forward as lookout, and the steward at the wheel. The 
testimony on her part is that the lights of the tug and tow were 
seen about a mile distant, one or two points on the schooner's port 
bow; that the schooner kept her course of W. N. W. without change, 
and at ail timés had the lights of the tug and tow on her port bow 
and never on her starboard bow; that she passed to windward of 
the tug from 50 to 200 feet distant, passed the first and second barges 
at about the same distance, and the third a little less, but came in 
collision with the fourth barge by a glancing blow, scraped along 
her side, and àlong the hawser Connecting with the fifth barge, and 
that the boat came in contact with the bow of the flfth barge, broke 
the hawser and passed ont to leeward of the rest of the tow. The 
tug and tow were in ail about 4,000 feet long. The boats averaged 
about 30 feet in length and the hawsers separating them from 80 to 
100 fathoms each. The testimony of the différent witnesses for the 
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tug is not whoUy in accord. The captain of tlie tug testifies that 
there were many other sailing vessels in ttie Sound that night; that 
he passed two others a little before the collision, namely, one on 
each side of him, and that he did not see the Genista's lights until 
she was within about one-half a mile of him; that his course was 
E. by S., and that he saw first the schooner's green light, almost im- 
mediately both lights, and that soon afterwards the green light was 
shut in and the red light alone was seen, which at that time was 
about ahead and about 500 feet distant; that he then sounded the 
alarm whistles and put his wheel hard-aport; that this was donc 
fearing a collision between the schooner and the tug; that under his 
port wheel the tug hauled about two points te the southward when 
the schooner passed abreast of him on the port side at a distance of 
about 400 feet; that he continued to haul to the southward until 
his heading was about S. E.; that as the schooner passed him, he 
did not at first apprehend collision with the barges; that the colli- 
sion was nearly one-half a mile astern of him, and that he was ap- 
prised of it by the blast of a horn from one of the barges, as well 
as by seeing the shaking of the lights. 

The wheelsman, who was in the pilot house with the captain of 
the tug, States that the red light of the schooner was first seen by 
him and reported to the captain, who was sitting on a stool in the 
pilot house; that soon after he saw the red and green light; that 
when the alarm was given both lights were visible, and that the or- 
der to port was given awhile after that, and that he saw three 
changes in the lights of the schooner. 

On considération of the whole testimony I flnd that the schooner 
when seen from the tug was about ahead, and not showing her green 
light alone, so as to afford any ground of expectation to the tug 
that her course was to leeward of the tug's course; and that it was 
therefore the duty of the tug to go to starboard earlier than she 
did; since the duty was upon her to keep out of the way of the 
schooner. 

I also flnd the schooner in part to blâme because she did not keep 
a steady course, and for bad management. The évidence indicates 
that she passed the tug about 200 feet off; and good management, 
unless the schooner was in part disabled, would hâve prevented foul- 
ing the fourth and flfth barges. The captain saw that the tow waa 
a long one, and he knew that he was making one-half a point leeway, 
i. e., one foot in ten, or 200 feet in going 2,000 feet. But as the 
mainsail had been lowered for reeflng, I hâve no doubt the schoon- 
er's course was more unsteady and her leeway more on that account. 
It is that leeway which finally caused collision. When it became 
necessary to tack to keep away from the hinder boats of the tow, the 
schooner was unable to do so with her mainsail down. This in part 
disabled her. It was bad management to lower the mainsail unnec- 
essarily when near the tug; and having done this, it should hâve 
prevented her from going near to the tow on the windward side 
where she was likely to make unusual leeway. 

Decree for half damages. 
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THE TRANSFER NO. 8. 

(District Court, S. D. New York. Aprll 14, 1898.) 

Collision— Damages from Subséquent Négligence, not Pkoximate. 

ïhe barge M. being datuaged so as to be in a sinking condition by the 
mutual fault of No. S ajid the W., and being thereafter taken by the W. 
two miles witli other beats in deep water, where she sank, a total loss of 
boat and cargo and damaging the W.'s propeller as she went down, held 
that the W. had such notice of the M.'s condition as to require the W. to 
beach her, as might hâve been done; and that for failure to do so the W. 
should aJone bear $1,000 of the total loss, as chargeable to the W.'s sub- 
séquent négligence, and not the proximate resuit of the collision. 

Thèse were libels in rem brought, respectively, by the Philadelphia 
& Reading Eailway Company and the Thames Towboat Company 
against the steam tug Transfer No. 8. 

James Armstrong, for libelant. 
Henry W. Taft, for Transfer No. 8. 
Garpenter & Park, for the Waterman. 

BROWN, District Judge. Under the usnal order of référence upon 
an interlocutory decree for damages in a case of collision, it is open 
to the défendant to show that any part of the damages claimed re- 
sulted through négligence or inattention subséquent to the collision; 
since damages caused by such subséquent négligence are not the 
proximate results of the collision itself. In behalf of Transfer No. 
8 in the présent case, it is contended that the total loss of the barge 
Maine and her cargo by sinking in deep water at Port Morris, two 
miles from the place of collision, is not the proximate resuit of the 
collision alone, but was due to the failure of the Waterman, which 
had the Maine in tow, to beach her properly in shallow water, where 
at least the cargo might haye been mostly saved, even if the barge 
were a total loss. The entire damage reported by the commissioner 
for the loss of cargo was f2,392, and the value of the barge and her 
furniture and outfit $2,679.80. In the libel, however, of the owner of 
the Waterman against Transfer No. 8 for injuries to the Waterman 
through the sinking of the Maine at Port Morris, an interlocutory 
decree bas been entered adjudging each vessel to pay one-half the 
damage. This decree was entered without any controversy on the 
point now raised; but so long as it stands it is none the less an 
adjudication, and necessarily involves the finding that the damage 
by the sinking at Port Morris, as well as the in jury to the Watermar 
at the same time, were the proximate results of the previous colli 
sion; and both causes being before the court at the same time, thr 
adjudication in the Waterman case, so long as it stands unopened, is 
a technical bar to the reopening of the question whether those dam- 
ages are to be excluded, as arising through subséquent négligence, 
or not. 

Notwithstanding this situation, a large amount of testimony was 
taken on this very question in the hearing before the commissioner; 
and upon the argument of the exceptions before me I hâve understooi 
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that the parties hâve given ail the évidence that either desired to 
give on that subject, and that the court was desired to détermine the 
above question, aside from the technical bar above referred to, upon 
the understanding that the decree in the Waterman case should be 
reopened if the court should be of the opinion that on the merits 
any part of the loss of the Maine and her cargo should be deemed 
justly attrîbutable to the subséquent fault of the Waterman. 

Thetestimony on this subject is very conflictingand contradictory. 
The conclusion to which I hâve come is, that though the master of 
the Waterman made no examination of the Maine to ascertain imme- 
diately after the collision whether the Maine was in a ât condition 
to be able probably to make the trip to Port Morris in deep water, 
jet that he very soon afterwards, at least by the time the vessels 
weve at Hogsback, where some of the vessels grounded, knew that 
the Maine was in a sinking condition and couJd not possibly hold 
out much longer. He saw those on board abandoning her ; and this, 
with the fact that she was gradually sinking, was sulHcient notice 
to him that she must speedily go down and could not probably reach 
Port Morris creek. It was his duty, therefore, either to endeavor 
to beach her at once, or else to cast her off and suffer her to drift 
ashore, where at least a part of her cargo might hâve been saved. 
No attempt was made to do either. I am satisfled upon the évidence 
that this might and should bave been done; and that the présence 
of the other boats in tow did not prevent one or the other of those 
measures. 

As the amount of additional damage through the total loss of the 
cargo arising from sinking in deep water at Port Morris, must neces- 
sarily be chiefly a matter of estimate, I do not think it advisable to 
send the matter back for further évidence, unless that course be 
desired. The barge if allowed to drift ashore would doubtless hâve 
become a total loss ; the saving of the cargo of coal would hâve been 
attended with considérable expense, the coal saved would hâve been 
subject to some dépréciation in value, and the loss of the Water- 
man's propeller would bave been avoided. The net saving in loss 
could not well hâve been less than $1,000. So much of this loss 
should, therefore, be charged, I think, to the Waterman alone; and 
the residue of the amount of the damages reported should be divided 
equally between the two vessels, as the proximate resuit of the colli- 
sion. 

If either party is dissatisfled with the above estimate, an order may 
be taken referring the matter again to the same commissioner, the 
party entering the order, to bear the expense of the référence, unless 
a more favorable report is obtained. 
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THE GEORGE L. GAELIOK. 

THE STTJYVESANT. 

(District Court, E. D. New York. June 20, 1898.) 

1. CoiiLision— Steamer and Bail. 

Courts View with some suspicion the exculpatory allégation of a steamer 
that a sailing vessel changed her course, and a elaim by a tug that a gust 
of wind came wlth sueh nice punctuality as to make an Involuntary change 
of eight points in the course of a schooner, and carry her, against her 
navigator's Intention, into a passing barge, which should hâve kept ont 
of her way, is an improbable coïncidence, not to be adopted when not 8up- 
ported by a prépondérance of the évidence. 

2. Bamk 

It being the duty of a steamer to keep out of the way of a sailing vessel, 
she cannot exculpate herself, in case of a collision, by the plea that the 
fault alleged against her indicates négligence so gross as to be improbable, 
unless her own explanatlon of the cause of the accident is probable, and 
Buch probability is established by the prépondérance of the évidence. 

This was a libel in rem by Félix Clancy and Ann Brophy against 
tlie steam tug George L. Garlick and the barge Stuyvesant to recover 
damages resulting from a collision. 

Alexander & Ash, for libelants. 

Carpenter & Park and R. D. Benedict, for the George L. Garlick. 

THOMAS, District Judge. The course of the Hudson river at the 
point of the collision involved in this action is N. N. E. and S. S. W. 
The wind was nearly N. W. The schooner Washburn was sailing 
nearly straight down the river, under a jib and two-reef mainsail. 
Going up the river to the westward of the schooner was the tug 
Niagara, with a long fleet of canal boats. While the schooner was 
passing the tow, the tug Garlick, towing by a hawser the barge Stuyve- 
sant, bound up the river, passed the schooner's bow, and the following 
barge struck the schooner on the latter's port side, whereby both ves- 
sels were carried around to the westward, and collided with the 
Niagara's tow, whereupon the schooner sank; hence the claim for 
damages in this action. The schooner and the Garlick were both 
east of the Niagara's tow, but each claims to hâve been the nearer to 
the said tow, and to hâve been proceeding on a course about parallel 
with it, and each claims that the other suddenly changed her course 
to the westward, and caused the collision. It was the duty of the 
Garlick to avoid the schooner, whether she was to eastward or west- 
ward of her. If the Garlick, being to the eastward, crossed the 
schooner's bow, the former was négligent; if the schooner was on 
the starboard hand of the Garlick, the latter was still the more bound 
to keep out of her way. But the Garlick, in excnipation, claims 
that while she was going northerly on a course laid between the 
Niagara's tow and the Washburn, the latter suddenly went partially 
about, and began sailing to the westward, and that this was caused 
by a sudden gust of wind, as the night had been tempestuous, and 
the wind continued strong and fitful. The exemption of the Garlick 
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from liability dépends upon the acceptance of this explanation, for 
the rules of the road operate âgainst her. 

In considering this question it niust be remembered that the bur- 
den of proving herself free from fault is with the steam vessel. Tt 
does not seem to the court that she bas discharged this burden. 
Courts view with some suspicion the exculpatory allégation of a 
steamer that a sailing vessel changea her course; and the claim that 
a gust of wind came with such nice punctuality as to make an inrol- 
untary change of eight points in the schooner's course, and carry her, 
against her navigator's intention, into a passing barge, which sîiould 
hâve been kept ont of the schooner's way, seems an improbable co- 
incidence. To this it may be answered with considérable reason that 
it is alike incredible that the Garlick should hâve shifted her course 
from one of a gênerai northerly direction to the westward, sharply 
across the schooner's bow, and directly towards the Niagara's tow. 
It is probable that the Garlick did not cross so deflnitely to the west 
as the évidence of some of the schooner's witnesses would indicate; 
but, in any case, the law places the steamer in the wrong, and she 
cannot exculpate herself by the plea that the fault: alleged against her 
indicates négligence so gross as to be improbable, unless her own ex- 
planation of the cause of the accident is probable, and such proba- 
bility is established by the pi'eponderance of évidence. The captain 
of the schooner, the lookout, and three others of her crew, and the 
captain and pilot of the Komuk, a tug aiding the Niagara's tow, and 
the captain of the Niagara, give évidence tending to support the 
schooner's and condemn the Garlick's contention. The évidence of 
thèse witnesses is not harmonious, and their statements, in some im- 
portant détails, are not free from discrepancies and improbabilities. 
But opposed to them is the évidence of the captain, deekhand, and 
engineer of the Garlick, and Nelson, the captain of the barge Stuyve- 
sant, and Terrell, the captain of a canal boat in the Niagara's tow. 
Thèse witnesses, in appearance, intelligence, recollection, accuracy of 
observation, and manifestations of integrity, were not superior to the 
witnesses of the libelants, and did not carrv conviction to the mind 
of the court. This is by no means a case of perfection of proof on 
one side and total deflciency on the other. Taken one by one. the 
libelants' witnesses escape, with greatly dirainished crédit, from the 
criticisms of the claimant's advocate; but their collective évidence, 
in quality and quantity. considered in connection with the rules of 
navigation, is preferred by the court. When events are entangled 
in the confusion that results from unintelligent and inaccurate ob- 
servation and perverse and careless statements, no conclusion, at ail 
points logically defensible, can be attained, and an élément of doubt 
accompanies and survives the décision. Such seems to be the per- 
sistent condition of actions involving collisions between vessels. 
Hence the court must consider and weigh the evidenèe and probabili- 
ties, and strike such balance as his judgment and the rules of law re- 
quire. Let a decree be entered in favor of the libelants for the dam- 
ages that shall be àécèf tained to hâve been suffered by the schooner 
on account of the collision, with costs. 



THE ETRURIA. 555 

THE ETRURIA. 

(District Court, S. D. New York. March 23, 1898.) 

Collision— M AKiNQ Bbbth— Small Boats to Give Wat on Notick. 

When large vessels in making a Iberth must necessarily swing wlth the 
tlde against the ends of the piers below, it is the duty of small boats to 
move temporarily from the ends of such piers on reasonable notice, and 
to make use of such means as are offered or may be available to them to 
do so, or take the risk of damage from contact. The libelant's boat not 
being moved after notice and the offer of help, the llbel for damage was 
dismissed. 

This was a libel in rem by the New York Central & Hudson River 
Kailroad Company against the steanaship Etruria to recover damages 
resulting from a collision between the steamship and a barge be- 
longing to libelant. 

James J. Maclilin, for libelant. 
Lord, Day & Lord, for claimant. 

BEOWN, District Judge. The necessary use by great steamers 
of the ends of adjacent piers for a few moments while making a 
berth, must be allowed equally with the ri^hts of other craft to the 
use of the ends of the piers as a place for temporary mooring. Thèse 
uses are attended with some danger, and the obligations of reason- 
able prudence and care rest upou each alike. The large steamers 
cannot make a berth against the strong ebb tide without swinging 
against two piers below the slip they intend to enter. Smaller craft, 
which are unable to withstand even the gentle pressure of such great 
steamers as the Etruria, a steamer of 8,000 tons displacement, must 
therefore, on reasonable notice, give way temporarily du ring the 
short period required for the large steamer to make her berth, or take 
the risk of damage. The testimony of Capt. Watson shows a prac- 
tice compatible with every légal requirement; namely, to give time- 
ly notice to auy craft lying at the end of the piers and likely to 
be endangered by the berthing of the incoming steamer, and to sup- 
ply a tug, if desired, to remove such craft temporarily and take them 
back again as soon as the steamer is berthed. 

The évidence shows that this practice was pursued in this case. 
About an hour before the Etruria arrived notice was sent to piers 
38 and 39, a tug being employed for that purpose; and again half 
an hour before her arrivai. The libelant's barge had been consigned 
to the slip between piers 38 and 39. Findingthe slip full, she was 
obliged to moor temporarily at the end of pier 38, outside of two 
other barges; and shortly after mooring, a small lighter wedged in 
from below, between her and the boat next inside. The barge ar- 
rived there after the flrst notice of the Etruria'» coming had been 
given. The tug that brought her there went into the slip for the 
purpose of removing two of the boats there in order to make room 
for the libelant's barge; and about 15 minutes afterwards, when the 
tug was ready to come out with the boats, she found the entrance 
closed by the présence of the Etruria, and not long afterwards the 
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barge was somewhat injured by the swinging of the Etruria against 
her. 

The pilot of the tug that gave the notices, saw a tug and barge 
corne to pier 38 not long before the Etruria arrived, and immediately 
went to give the barge notice. He says that the tug was still lashed 
to her; and that in reply to his notice to the man on the barge he 
was told to go to h- — 1. .He testifies also that one barge dropped 
astern from the end of that pier. The man in charge of the barge 
dénies receiving any such notice; but he admits that he was told 
by the captain of another tug who was passing, that he was in a 
dangerous place there, and should move on account of the Etruria, 
and that he himself as the Etruria canae nearer, recognized the dan- 
ger. He says that he slackened his Unes; but that his barge would 
not drop astern for the reason that the lower end of his boat was 
canted to the westward by the lighter wedged in from below, and 
that the ebb tide pressed the lighter's bow so strongly against the 
inside boat that the barge would not move astern. 

There is no indication of any inattention or lack of suitable care 
and skill on the part of the Etruria. I think the barge had tiraely 
and suflacient notice of the need of giving way briefly for the berth- 
ing of the Etruria, and had means to do so. At the time the notice 
was given, her own tug was alongside and could hâve removed her 
without dilHculty. And later, when the Etruria approached and 
outside cautions were given, the bargeman apparently could still 
hâve called upon his own tug, which was in the slip close by, to re- 
raove him temporarily. He seems to hâve chosen to remain and take 
the chances of dropping astern until too late. 

The libel is dismissed. 



THE NEW YORK. 

(District Court, S. D. New York. February 17, 1898.) 

.CoiiLisiON IBT Slip— Canal Boat Impalbd on Propellkr—Wakpino— Notice. 
While the steamer New York was being carefuUj' warped aeross the 
slip where she had been moored, a can.al boat was found to be irtipalerl 
tipon one of the steamer's propeller blades, and was freed by some back- 
ward tumlng of the propeller; held (1) that upon the contradictory testl- 
mony the damage did not arise from any careless or Improper handling 
«f the steamer, but from the incautious movements of the canal boat; (2) 
that the warping of the steamer was not naturally calculated to do dam- 
age, and that no prior notice of Intent to move her was necessary. 

This was a libel in rem by James I. Collins against the steamship 
New York to recover for damages occasioned to a canal boat and 
cargo by becoming impaled on the steamship's propeller in her slip. 

Carpenter & Park, for libelant. 
Bobinson, Biddle & Ward, for claimant 

BROWNy District Judge. On the 16th day of September, 1896, 
between 3 and 4 o'clock in the afternoon, when the large twin screw 
steamship New York, 564 feet long, was being pulled sideways aeross 
the slip from pier 15 towards pier 14 North river, bow in, it was 
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found that the canal boat Pat Bowen, laden with 765 harrels of 
cernent, was being pulled across with the steamship. Subséquent 
examination showed that although the steamer's propeller had not 
been moved, the canal boat was impaled upon one of the blades of the 
steamer's port propeller, on her port side, and that the end of the 
propeller blade had passed through the bottom of the canal boat, 
making a eut about 4 feet long at right angles with the keel, 12 feet 
aft of the stem, and beginning at a point about four inches from the 
edge of the bottom on the starboard side. She could not be pulled 
off, and was extricated by turning the propeller back a little, but 
before she could be beached she sank. The above libel was flled to 
recover the damages, which it is alleged arose through the négligence 
of the steamship. The answer dénies any négligence on her part. 

There is no direct or positive proof how the accident came about. 
Two théories are suggested. The défendant argues that the canal 
boat came along side of pier 15, running up between the dock and the 
floating logs which guarded the steamer's propeller, forced the logs 
aside and flnished her loading while lying over the end of the port 
propeller blade, and by the increased draught in loading drove the 
propeller blade through her bottom. The libelant contends that the 
canal boat was not at any time lying over the blade of the propeller, 
and argues that the accident could not hâve arisen in that way, be- 
cause, upon the estimate of the defendant's expert, the end of the pro- 
peller blade would be about 14 inches deeper in the water than the 
canal boat when fully loaded. The libelant's theory is. that in the 
opération of hauling the steamship across the slip, she dropped back, 
and by hauling on the bow sooner than upon the stern, her stern 
was swung towards pier 15, so that the proneller blade was thereby 
carried beneath the canal boat, and that the strain of the hawser 
when the subséquent pulling on the stern commenced, caused the 
steamer to careen a little to starboard, sufficiently to lift the port 
propeller blade and thrust it through the bottom of the canal boat. 

Both of thèse théories are physically possible. Either of them 
would account for the accident, and either might be adopted if the 
facts were sufiQcient to sustain it. But the évidence is so doubtful 
that T flnd it impossible to arrive at a positive finding as to either. 
The burden of proof rests upon the libelant to show négligence in 
the steamer. So far as the alleged négligence consists in the sap- 
posed dropping astern, and the swinging of the propeller under the 
canal boat, I think the clear weight of proof is to the contrary. Great 
pains, it was testifled on the part of the ship, were taken to move her 
evenly; a range was observed and care taken to slacken, if either 
end of the ship was found to be moving faster than the other ; and the 
line from the stern to pier 14 was kept ail the time tant, or nearly so. 
Upon this positive testimony of several witnesses, it is not crédible 
that the ship made any material sternway, or swing to port at her 
stern; certainly nothing like 12 to 15 feet to port, as would be nec- 
essary to be found, if the libelant's witnesses are correct in saying 
that the blade was 10 to 13 feet off and abreast of the canal boat's 
starboard bow. The blade seen by those witnesses may hâve been 
the opposite blade, the top of which would be about 12 feet away, 
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#hile the end of tte port blàde was under the canal boat's bottom. 
Theré is no doubt, on the libelànt's évidence, that the bow of the 
canal boat ran up the slip beydnd the propeller blade; Collins, the 
man in charge, says the bow was 6 feet ahead of it. The damage 
shows it was tben 12 feet. Other évidence shows that before the ac- 
cident, the canal boat was close along side the fore and aft log which 
was intended to guard the propeller. The theory that the steamer 
dropped astern 10 or 12 feet after the moving began and swung her 
stern to port as much more, so that her propeller blade ran under the 
canal boat, and that by a subséquent strain on the stern hawser the 
steamer was listed to starboard so as to lift her propeller blade and 
thus inflict the damage, involves also such a lapse of time between 
pulling on the stern and on the forward hawsers as to be wholly in- 
compatible with the managemeiit of the steamer testifled to by her 
ofScers, and incompatible with the probabilities of the case under the 
circumstances proved. So much, therefore, of the libelànt's claim 
of négligence, I must regard as disproved. 

I must find, therefore, that the canal boat got over the steamer's 
propeller blade by the movement of the canal boat up the slip. I do 
not think it material to consider when, how or why she got into such 
a position, as it is clear that it was not through any fault of the 
steamer, or through any lack of care on the steamer's part to indicate 
the position of the propeller blade, which was done by a log across 
the stern and by others running fore and aft on each side. It was 
a position that the canal boat' had no right to take, and was at her 
own risk. This would not of course justify the steamer in inflicting 
any heedless or wanton injury; but the évidence on the part of the 
steamer clearly absolves her from any such charge. 

The movement of the steamer across the slip in the way testifled to, 
was not a movement reasonably litely to produce any injury to other 
boats. It did not, therefore, cali for any express notice; and there 
is no évidence that prior to moving, Offlcer Young, who was in charge 
of the movement, suspected that the canal boat lay over the pro- 
peller. He testifled that 15 minutes or a half an hour before, he 
observed the canal boat, and that she was then abaft of the propeller 
and in a safe place. Her captain, quite a young man, was then 
hauling on the line, and the oflScer testifies that he cautioned him 
against moving further up the slip. The captain dénies this caution 
and aJso dénies other cautions testifled to by two other witnesses; 
but he states that the canal boat was 6 feet ahead of the propeller, 
and subséquent examination shows that at the time of the accident it 
was 12 feet ahead. OfiBcer Young was mistaken, therefore, as to the 
précise position of the bow of the canal boat 15 or 30 minutes before 
the ship was moved, or dse the boat was moved up further after- 
wards, as that offlcer contends it was. It does not seem to me nec- 
essary to détermine the précise faCts in thèse respects. Since the 
movement of the steamer was one which she was entitled to make 
and was not naturally calculated to inflict injury on other boats, if 
the damage was produced through a slight list of the steamer to star- 
board, owing to the strain of the hawser and the slight lifting of the 
port propeller blade while the canal boat lay over it, a contention 
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which rests upon argument, and not upon évidence, the resuit was 
not such as was to be reasonably anticipated, and is to be ascribed 
to the imprudence and carelessness of the canal boat, rather than 
to any négligence of the steamer. 

One circumstance in connection with the final release of the canal 
boat, seems to me to fayor the defendant's theory that the canal boat 
sank upon the blade while loading; namely, that the blade was 
flnally extricated by a littie backward turn of the propeller, after 
other efforts were unavailing to separate the boat. Some time be- 
ftore this the strain on the hawsers had been stopped, and any list of 
the steamer to starboard must hâve been thereupon immediately 
righted. Had the contact with the propeller blade arisen solely from 
the lifting of the blade by the steamer's list to starboard, the blade 
would naturally hâve been at once drawn ont from the canal boat's 
bottom the moment the steamer righted on an even keel, and this 
would hâve occurred as soon as the strain on the hawsers was 
stopped. The fact that the boat was not then released, points to 
the probability that the accident did not happen from any list by the 
steamer, and that the list, if any, was small. 

I must flnd, therefore, that no cause of action has been made ont 
against the steamer, and that the libel should be dismissed with coste. 



THE M. VANDERCOOK. 
(District Court, S. D. New York. Slarch 25, 1898.) 

C0I.I.ISIOIÎ— A&REEMBNT BY SiGNALB— CONTRAEY NAVIGATION. 

In Crossing the North river upon converging courses, the tug V., with a 
tow, and the ferry boat Plainfield agreed by signais of two whistles that 
the V. should cross ahead of the P.; the V. maneuvered accordlngly, but 
the P. came on without materially slackeniiig speed, and collision fol- 
lowed. Hdfl that the P. was alone to blâme for not navigating In ac- 
cordance with the signais, and not givlng the V. reasonable space to pass 
ahead. 

Thèse were two libels in rem brought respectively by Mary J. Mc- 
Caffrey, as administratrix, etc., and by the Central Railroad of New 
Jersey, against the steam tug M. Vandercook, to recover damages 
caused by a collision. 

Cameron & Hill, for administratrix. 
Carpenter & Park, for The Vandercook. 
James J. Macklin, for The Plainfield. 

BEOWN, District Judge. About 6 p. m. on the 14th of July, 1896, 
the libelant's canaJ boat Daniel McCaflrey in tow of the tug M. 
Vandercook and on her starboard side, while crossing the North river 
in the ebb tide from Morris street. Jersey City, bound up the East 
river, came in collision with the ferry boat Plainfield, bound from 
the Communipaw Ferry to Liberty street, New York. The starboard 
bow of tJie canal boat projected ahead of the tug, struck the ferry 
boat on her port side a littie forwaîJ of her paddle wheels, and was 
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80 injured that she sank a few moments afterwards. There is much 
conflict in the testimony. The weight of évidence, I think, establishes 
the following points: 

1. TTie collision was somewhere from one-third to one-half tlie way 
across from the Jersey shore, and not far from abreast of pier 7, New 
York. 

2. Shortly after the Plainfleld left her slip, the Vandercook, being 
then further out in the river and heading for the Battery, and having 
the Plainfleld on her starboard hand, gave the Plainfleld a signal of 
two whistles in answer to the Plainfleld's signal of one whistle, and 
received a response of two whistles from the Plainfleld. The Plain- 
fleld was then heading somewhat up river, and tovpards the New 
York shore, and the vessels were probably then from 700 to 1,000 feet 
apart. This agreement by signais bound the Plainfleld to give the 
Vandercook reasonable opportunity to go ahead of the Plainfleld, and 
to govern her own navigation accordingly. 

3. The Vandercook thereupon starboarded her wheel and continued 
her course so that at collision she headed about for pier 1 ; but shortly 
before collision she was compelled to stop and reverse because the 
Plainfleld, contrary to the agreement, proceeded to run ahead of her. 

4. That the Vandercook did not give a signal of one whistle, nor 
make any such sheer to the westward nor any such change of course, 
as is alleged by the witnesses for the Plainfleld, as a justification for 
her subséquent course. 

5. That the Plainfleld, even if she was going, as she claims, under 
one bell at the time when her signal of two whistles was given in 
answer to the Vandercook's two whistles, afterwards went full speed 
ahead, and thereby brought on the collision ; that this was a violation 
of the agreement made by signais between the two vessels that the 
Vandercook should pass ahead; that no circumstances in the situa- 
tion justifled this change in the ferry boat's maneuvers, and she is con- 
sequently chargeable with the blame for the collision ; that the pilot's 
narrative is not suflSciently consistent or crédible to be accepted; 
and that the testimony that the Plainfleld made this trip within two 
minutes of her usual time, conflrms the Vandercook's account that 
the Plainfleld came on at nearly full speed without regard to her pre- 
vious signala 

6. That the navigation of the Vandercook was In accordance with 
the agreement between the vessels; and that the proposition which 
she made and which the Plainfleld accepted that the Vandercook 
should pass ahead was not, under the circumstances, an unreasonable 
proposition, as the Plainfleld was easily able to go aîstern of the Van- 
dercook without material disadvantage. 

I flnd the Plainfleld alone to blame. 
Decree accordingly. 
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OOMMONWBALTH OF VIRGINIA v. BINGHAM et al. 
(Circuit Court, W. D. Virginia. July 27, 1898.) 

REUOVAL OF CAUSKB— PrOSECTJTIONB BBFORB JDBTICB OF PeACE— ACTS DONK 
CNDER FEDERAL REVENUE LaWS. 

A prosecution brought before a justice of the peace for a nonlndictable 
mlsdemeanor is removable to a fédéral court, under Rev. St. % 643, wben 
the act charged was done by défendant under authority of a fédéral rev- 
enue officer, acting under color of hls office. Virginia v. Paul, 13 Sup. Ot 
586, 148 U. S. 107, distingulshed. 

The Attorney General of Virginia, for plaintiflE. 
T. M. Alderson, U. S. Atty., for défendants. 

PAUL, District Judge. This case was removed from a court held 
by a justice of the peace of Franklin county, Va., into this court, on 
the pétition of the défendants. The pétition was filed under the pro- 
visions of section 643 of the Kevised Statutes of the United States, 
which provides as f ollows : 

"Sec. 643. When any civil suit or criminal prosecution is commeneed In any 
court of a state against any officer appointed under or acting by autliority of 
any revenue law of the United States now or hereafter enacted, or against 
any person acting under or by authority of any such officer, on account of any 
act done under coior of his office or any such law, or on account of any right, 
title, or authority claimed by such officer or other person under such iaw. 
• • • the said suit or prosecution may, at any time before the trial or final 
bearing thereof, be removed for trial into the circuit court next to be holden 
in the district where the same is pending, upon the pétition of such défendant 
to said circuit court, and in the foliowing manner. Said pétition shail set forth 
the nature of the suit or prosecution, and be veriUed by affidavit; and, to- 
gether with a certiflcate signed by an attorney or counseilor at law of some 
court of record of the state ■where such suit or prosecution is commeneed, or 
of the United States, stating that, as counsel for the petitioner, he bas ex- 
amined the proceedings against him, and carefully enquiied into ail the 
matters set forth in the pétition, and that he beiioves them to be true, shnll 
be presented to the said circuit court, if in session, or, if it be not, to the clerk 
thereof at his office, and shah be ffied in said office. The cause shali theie- 
upon be entered upon the docket of the circuit court and shiiil proceed as a 
cause originally commeneed In that court; but ail bail and other security 
given upon such suit or prosecution shal) continue in like force and effeet 
as if the same had proceeded to final judgment and exécution in the state 
court. When the suit is commeneed in the state court by summons, su'ipoena, 
pétition, or any other process except capias, tlie clerk of the circuit court 
shall issue a writ of certiorari to the state court requiring it to send to the 
circuit court the record and proceedings in the cause. Wiien it is commeneed 
by capias, or by any other simiiar form of proceeding by which a Personal 
arrest is ordered, he shall issue a writ of habeas corpus cum causa, a dupUc;Ue 
of which shall be delivered to the clerk of the state court, or left at his office, 
by the marshal of the district, or his deputy, or by some person duly aulhor- 
ized thereto; and thereupon it shall be the duty of the state court to stay ail 
further proceedings in the cause, and the suit or prosecution. upon delivery of 
such process, or leaving the same as aforesaid, shall be held to be remo^'ed 
to the circuit court, and any further proceedings, trial, or judgment therein 
In the state court shall be void. • • *" 

The pétition for removal allèges, in substance, that one Thomas 
Felts was an ofiScer of the United States, to wit, a deputy coUector of 
internai revenue in the Sixth district of Virginia; that petitioners 
88 F.— 36 
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were acting as part of a posse under the control of the said Felts; and 
that, while saidiPfelts was in the actual discharge of his oiïicial duties, 
he and the petitioners were attacked and flred upon from ambush by 
persons suppo^ed to be in sympathy with, and whb "were defending, 
vioiators of the internai revenue laws; that petitioners returned the 
fire in self -défense; that, during the firing, the oetitioner Pitzwater 
was woùnded, and the horses ôf petitioners were shot several times; 
that during the firing several hundred shbts were exchanged ; that 
there were some cattle in the vicinity of the firing; and that, while 
petitioners hâve no knowledge that any injury was done to said cattle 
by the promiscuous firing which took place, "one K. D. Allen has made 
complaint and information on oath before Samuel Via, a justice of the 
peace of Franklin county, Virginia, charging them with crnelty to ani- 
mais, under the statute of Virginia, and further charging that said 
cattle had been shot by petitioners, and hâve died." 

Following is the warrant issued by said Samuel Via, justice of the 
peace of Franklin county, Va., on said complaint and information, on 
oath of said R. D. Allen: 

"Oommonwealth of Virginia, Franklin County, to wlt: 
"To G. 0. McAlexander, Constable of Said County: 

"Whereas, R. D. Allen, of said county, has thls day made complaint and 
information on oath before me, Samuel Via, a justice of the peace of said 
county, that Thomas Blngham and Geo. S. Fitzwater, on the 18th day of July, 
1896, in the said county, did unlawfully, but not felonlously. Injure, malm, 
and dlsflgure two cows, by shootlng and killlng of them, the property of the 
sald R. D. Allen, agalnst the peace and dlgnlty of the commonwealth of 
Virginia: Thèse are, therefore, in the name of the commonwealth, to corn- 
mand you forthwlth to apprehend and bring before me, or some other justice 
of the sald county, the bodies of the sald Thomas Bingham and Geo. S. Fitz- 
water, to answer the sald complaint, and to be further dealt with accordlng 
to law. 

"Given under my hand and seal, thls the 18th day of July, 1896. 

"Samuel Via, J. P." 

The petitioners further allège that they hâve been arrested under 
the said warrant, and are held under bail, to answer the same before 
a justice of the peace of said Franklin county. They further allège 
that the prosecution aforesaid against them was begun for an act done 
while they were under the command of said Felts, who was acting 
under color of his office of deputy collecter, and they pray that the 
prosecution against them be removed into this court. On the filing 
of this pétition with the clerk of the circuit court, the clerk issued a 
writ of habeas corpus cum causa, directed to the justice of the peace 
who had issued the warrant of arrest for the petitioners; and the 
justice, in obédience to said writ, stopped ail further proceedings in 
the case, and forwarded the original papers in the case to the clerk of 
this court, and the case was docketed hère. The commonwealth of 
Virginia moves tO remand Oie case to the justice of Franklin county. 
Va., before whom it was pending when the pétition was flled, on the 
following grounds : 

First. That section 643 of the Revised Statutes of the United States, 
providing for the removal of prosecutions from a state court into the 
circuit court of the United States, contemplâtes only prosecutions 
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pending in a court of record ; that this îs shown by the following pro- 
visions of the statute: 

"When the suit Is commenced In the state court by summons, subpœna, 
pétition, or any other proœss except capias, the clerk of the circuit court shall 
Issue a wrlt of certlorarl to the state court requlrlng It to send to the circuit 
court the record and proceedlngs In the cause. When it Is commenced by 
capias, or by any other similar form of proceeding by which a personal ariest 
is ordered, he shall issue a writ of habcas corpus cum causa, a duplicate of 
which shall be delivered to the clerk of the state court, or left at his offiee, 
by the marshal of the district, or his deputy, or by some person duly author- 
ized thereto; and thereupon it shall be the duty of the state court to stay 
ail further proceedings in the cause, and the suit or prosecution, upon delivery 
of such process, or leaving the sa me as aloresald, shall be hcld to be removed 
to the circuit court, and any further proceedings, trial, or judgment therein 
In the state court shall be void." 

It is insisted that, as a court held by a justice of the peace in Vir- 
ginia has no clerk, and is not a court of record, a prosecution such as 
this, which is a misdemeanor under the laws of Virginia, cannot be 
removed into this court. It is aiso urged that a proceeding is not 
"commenced," as the statute (section 643) contemplâtes, until an in- 
dictment has been found by a grand jury in the state court. It is 
urged that not only was there no indictment found in the state court 
at the time of the filing of the pétition in this case, but that no in- 
dictment could be found in the courts of the state of Virginia on a 
charge such as is made by the warrant issued by the justice of the 
peace. 

The act of the législature of Virginia abolishing indictment by a 
grand jury in cases of misdemeanor, such as is charged in this case, 
provides that: 

"ïhe several police justices and justices of the peace, in addition to tlie juris- 
diction exercised by them as conservators of tlie peace, sliall liave exciusive 
original jurisdiction of ail misdemeanor cases occurring withln their jurisdic- 
tion, in ail of which cases the punishment may be the same as the couuty or 
corporation courts are authorized to impose. * • •" 

Prior to the passage of this act, misdemeanors (to which class of 
offenses the oiïense in the warrant issued by the justice in this case 
belongs) were indictable by a grand jury. The statute quoted 
changea the law of Virginia in this respect, and now it is not required 
that an offense of the grade hère charged shall be submitted to a 
grand jury for investigation as the basis of a prosecution and trial by 
a jury. If the position of the counsel for the commonwealth of Vir- 
ginia be correct, then the provisions of section 643 of the Revised 
Statutes of the United States relative to the removal of prosecutions 
from a state court into a fédéral court are in great part rendered of 
no effect by the Virginia statute. If this contention be sound, no 
oflQcer appointed under or acting by the authority of any revenue law 
of the United States against whom a prosecution has been commenced 
in a state court of Virginia is entitled to the protection contemplated 
by the United States statute, unless he shall hâve flrst been indicted 
by a grand jury in a court of record in that state. Under this view 
of the law, a court held by a justice of the peace in Virginia not being 
a court of record (4 Minor, Inst. 160), not having the machinery of a 
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grand jury with which to commence a prosecution, no removal of a 
prosecution pending therein can be had, under the provisions of sec- 
tion 643 of tlie Eevised Statutes of the United States. To give the 
statute the construction hère contended for would be to admit that the 
State of Virginia can, by an act of its législature, practically repeal 
it as to this state by simply enlarging the jurisdiction of a court not 
of record, and by abolishing the action of a grand jury in ail criminal 
cases, and substituting therefor some other mode of commencing a 
prosecution. 

In support of the position taken by counsel that a criminal case 
arising under section 643 cannât be removed into this court where 
no indictment has been found in the state court, the case of Virginia 
V. Paul, 148 U. S, 107, 13 Sup. Ct. 536, is cited as a décisive authority. 
That was a case where a deputy marshal had been arrested on a 
warrant issued by a justice of the peace charging him with murder, 
and he was held in custody awaiting an investigation before the 
justice who issued the warrant. On pétition of the prisoner, the case 
was removed into the circuit court before an indictment had been 
found in the state court, The suprême court held (syllabus): 

"A prosecution of a crime against the laws of a state, whlch miist be prose- 
cuted by indictment, Is not commenced, witlain the meaning of section 643 
of the Revlsed Statutes, before an indictment is found, and cannot be removed 
into the circuit court of the United States by a person arrested on a warrant 
from a Justice of the peace, with a view to his commitment to await the ac- 
tion of the grand jury." 

The case at bar not being a crime against the laws of the state of 
Virginia which must be prosecuted by indictment, the holding of the 
suprême court in that case is not applicable to this. While the lan- 
guage of the statute (section 643) contemplâtes that the prosecution 
will be commenced in a state court of record, to give it that construc- 
tion would render abortive the effort of congress to accomplish the 
manifest purpose of the statute. The law of congress is constitu- 
tional, its object is clear, and the intention of the lawmaking power 
unmistakable. In such case, the law, if possible, must be so con- 
strued as to give effect to the purpose of its enactment. The object of 
the law was to protect the ofiScers of the United States government in 
the collection of the internai revenues, and in the enforcement of the 
internai revenue laws, against unjust and prejudicial prosecutions in 
the state courts; and whether the prosecution is commenced by in- 
dictment in a court of record, or by the issuance of a warrant of ar- 
rest on which the offlcer is to be tried by a justice of the peace, he is 
entitled to the protection secured him by this law. When the pétition 
for removal in this case was flled with the clerk, he pnrsued the proper 
course in issuing a writ of habeas corpus cum causa, directed to the 
justice of the peace before whom the prosecution was pending. The 
case is properly in this court, and the motion to remand will be over- 
ïuled. 
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BROWN V. SMITH. 

(Circuit Court, D. Vermont June 4, 1898.) 

JuHisDiCTiON op Pî:dbral Courts — Actions by Receiveus of Nationai- Banks. 
Circuit courts hâve jurlsdiction of actions by receivers of national tianlis 
to collect assessments made by tUe comptroUer, wltbout regard to the 
amount involved. 

Thos. J. Boynton, for plaintifl, 
Jolin H. Senter, for défendant. 

WHEELER, District Judge. This suit is brought by the plaintiff 
as receiver of tlie Sioux Kational Bank to recover an assessment 
upon the shares therein held by the défendant amounting to |900. 
The défendant bas moved to dismiss it for want of jurisdiction, be- 
cause tlie matter in dispute does not exceed, exclusive of interest and 
cost, 12,000. 

Section 629 of the Revised Statutes, conceming the jurisdiction of 
the circuit courts, was divided into 20 paragraphs, the subjects of 
but few of which were carried into the act of 1875, to détermine the 
jurisdiction of the circuit courts and regulate the removal of causes 
from State courts. 18 Stat. 470. Among the subjects left were 
suits by officers of the United States suing under authority of any 
act of congi'ess, and suits by or against national banking associations. 
Receivers of national banks, as plaintiffs, had always been held to be 
officers of the United States suing under authority of acts of con- 
gress. Their right to sue in the circuit courts, without regard to 
the amount claimed, was held not to hâve been taken away by the 
act of 1875, by Mr. Justice Gray and Judge Nelson, in the circuit 
court of the district of Massachusetts in 1883. Price v. Abbott, 17 
Fed. 506. This décision appears to hâve been uniformly followed 
in the circuit courts. Armstrong v. Ettlesohn, 36 Fed. 209; Arm- 
strong v. Trautman, Id. 275; Yardley v. Dickson, 47 Fed. 835; 
Fisher v. Yoder, 53 Fed. 565. In Thompson v. Pool, 70 Fed. 725, 
Judge Shiras seems to hâve doubted whether a receiver of a national 
bank, in view of the décisions of the suprême court in U, S. v. Ger- 
maine, 99 U. S. 508, and U. S. v. Mouat, 124 U. S. 303, 8 Sup. Ct. 505, 
was an officer of the United States, but to hâve followed the décisions 
of the circuit courts. Since those cases the suprême court has again 
held that such a receiver is such an oflBcer. Gibson v. Peters, 150 
U. S. 342, 14 Sup. Ct. 134. So the law stood until the act of 1887 
to amend sections 1, 2, 3, and 10 of the act of 1875, and the act of 
1888, to correct the enrollment of the act of 1887. 25 Stat. 866, 
p. 433. That act amends that part of the act of 1875 granting juris- 
diction by raising the amount in dispute from $500 to f2,000, and 
not otherwise, and draws the provisions relating to jurisdiction of 
suits by and against national banks into section 4, and confines it to 
such as would be had between individual citizens of the same state, 
and adds: "The provisions of this section shall not be held to aflect 
the jurisdiction of the courts of the United States in cases commenced 
by the United States or by direction of any oflScer thereof, or cases for 
winding up the affairs of any such bank." Cases brought by re- 
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ceivers for the collection of assessments laid by the comptroller upon 
the shareholders are cases for windin^ up the affairs of the banks, 
and are not afîected by the provisions of that section, which is the 
only one in the act relating to this subject, nor by those of any other 
section. This jurisdiction, therefore, seems to remain the same as it 
was under section 629 of the Eevised Statutes and the act of 1875. 
In this view, the motion must be overruled. Motion denied. 



BERTHA ZINC & MINERAL CO. r. VAUGHAN. 
(Circuit Court, W. D. Virginia. July 27, 1898.) 

1. jTTnlSDICTION OP FeDEIBAL C0UHT8 — DiVEItSE CiTIZBNSIlIP— ACTIONB BT As- 
8IGNBBS. 

A nonresident assignée of a sliare In the estate of an Intestate, who sues 
the aclministrators and thelr suretles to enforce obligations inc\irred by 
an alleged failure to properly discharge thelr dutles, is not an assignée 
of a chose in action, in the meanlng of the Judiciary act of March 3, 1887, 
so as to be precluded from maintaining the suit in a fédéral court by the 
fact that his assigner could not bave malntained it thereln. 
8. Same — ûecrke of State Court Skttlinq Administrator's Accounts. 

A fédéral court may, In a case of diverse citizenship, entertain a suit 
to surcharge and correct a settlement of accounts by adminlstrators which 
bas been conflrmed by decree of the proper state court. 

Blair & Blair, for plaintiff. 
Walker & Caldwell, for défendants. 

PAUL, District Judge. The plaintifE is a corporation chartered 
under the laws of the state of New Jersey, and is a citizen of that 
state. It brings its bill in equity against J. P. Vaughan, adminis- 
trator of one Michael Black, deceased, and the sureties on his officiai 
bond ; J. P. Vaughan and T. C. Vaughan, co-administrators of Michael 
Black, deceased; the sureties on ihe officiai bond of said co-admin- 
istrators; certain persons as distributees of the estate of said Michael 
Black, deceased; Clark Litterall; and B. P. Garnett. The défend- 
ants are ail citizens of the state of Virginia. The material alléga- 
tions of the bill are as follows: In the year 1888 Michael Black 
was accidentally killed while in the service of the Bertha Zinc Com- 
pany, dying intestate; leaving, as the distributees of his estate, his 
chîldren, — among them a daughter, Candice, who had intermarried 
with ône George Nelson. On the 2d day of October, 1888, J. P. 
Vaughan was appointed administrator of the estate of said Michael 
Black by the county court of Grayson county. Va., and as such execu- 
ted bond with sureties. On the 6th day of October, 1892, in the 
county court of Grayson county, the said J. P. Vaughan and one T. C. 
Vaughan were appointed co-administrators of the estate of said Mi- 
chael Black, deceased, executing a bond with sureties in the penalty 
of 115,000. the bill allèges that in the month of February, 1893, 
there passéd into the hands of the said adminlstrators the sum of 
$13,003.37, being the proeeeds of an exécution in the name of J. P. 
Vaughan, administrator, etc., against the Bertha Zinc Company, 
which sum was liàble to distribution among the heirs and distributees 
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of the said Michael Black, deceased,— six in number ; tliat said 
Candice KelsoH and Greorge W. Nelson, her husband, by written as- 
signment dated September 28, 1891, duly acknowledged before a 
justice of the peace, assigned to one Clark Litterall, in considération 
of a parcel of land, the sum of $1,000 of said fund, due ber as one of 
the distributees of the estate of her f ather, Michael Black, deceased ; 
that on the 18th of Pebruary, 1892, said Candice Nelson and her 
husband, George W. Nelson, assigned to said Clark Litterall $100 
more of said fund; that on the 29th of July, 1892, the said Candice 
Nelson, George W, Nelson, her husband, and said Clark Litterall as- 
signed to one B. F. Garnett ail of their right, title, and interest in 
said fund arising from said judgment and exécution, the said assign- 
ment being in full of principal, interest, and costs of the interest or 
share of said Candice Nelson; that said Clark Litterall at the same 
time, for value, assigned to said B. P. Garnett the two former assign- 
ments that Candice Nelson and her husband had made to said Litter- 
all ; that thus said Garnett on the 29th of July, 1892, became, for value, 
the owner and assignée of the full interest of said Candice Nelson; 
that said interest, at the time said exécution was paid to said admin- 
istra cors of said Michael Black, deceased, amounted to the sum of 
12,167.25. On the 29th of July, 1892. said B. F. Garnett assigned 
said full share or interest of Candice Nelson so held by him to the 
complainant, the Bertha Zinc & Minerai Company. The written 
assignments are made exhibîts with the bill, and a part thereof. The 
complainant further avers that by proper légal assignments, without 
notice of offsets, it bas become the owner of the entire interest of the 
said Candice Nelson in the judgment and exécution due her fatber's 
estate which was collected by said administrators. The bill charges 
that, though fréquent demands bave been made, said administrators 
bave not paid any part of the said sum of money due the complainant ; 
that in the month of March, 1893, said administrators made an ex 
parte settlement of their accounts before the commissioner of ac- 
counts of the county court of Grayson county: that tbis settlement 
was returned before the county court of Grayson county on the 4th 
of July, 1893, and at the August term, 1893, of said court the same 
was conflrmed and ordered to be recorded; that by this settlement 
it was made to appear that the entire fund had been distributed. 
Copies of the settlement, report, and order of confirmation are made 
exhibits with the bill. The bill attacks the settlement made by the 
administrators on the following grounds: 

"(1) Because, although the said administrators of Blacli had full notice and 
kDowledge of the ownership by the said B. F. Garnett, and of orator's subse- 
qxient assignment of the said Candice Nelson's interest, they proceeded to 
talie the said account and make the said settlement hefore the said Commis- 
sioner Porterfield without giving to the said B. F. Garnett, orator's assignor, 
any notice of any kind thereof. (2) Because the amount cliarged to them 
as received from the Bertha Zinc Company on sî^id fl. fa. as of B>bruary, 
1893, was erroneous, as the principal, interest, and costs at that time. by a 
calculation, will appear to hâve amounted to more than the ,'Pi3,048.99 with 
which they are charged. The debt amounted to more than that, if properly 
calculated. (3) The settlement is erroneous in allowing Jas. A. Walkeû the 
item of $5,609.40, as it was allowed contrary to law, and in violation of the 
rights of the said B. F. Garnett. (4) The amount paid to J. P. Vaughan, ot 
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1615, WM erroneouB, not properly proven, ano should not hâve been païa. 

(5) That the division of the sald dlstributive shares Into sums of Ç911.10 each 
was grossly wrong; and the Item o£ February 28, 1893, in sald account of 
Candice Nelson, by, etc., was erroneous and (aise. In thls: that her dlstributive 
share amounted to $2,167.25, Instead of the paltry sum paid her of $900 on 
February 28, 1893, and $11.10 on Mareh 7, 1893, as in fuU of her share, are 
false, as nelther she nor sald Garnett nor orator ever recelved one cent thereof . 

(6) Orator dénies that either Candice Nelson, B. F. Garnett, or your orator 
has ever recelved one cent of the sald fund on the dlstributive share of the 
sald fund, and. If any one has ever so receipted and settled upon the sait! 
basis, It was unwarranted and wholly unauthorized, and In violation of the 
rlghts of the sald Garnett and of your orator; and orator hère dénies and 
Impeaches the sald recelpts, as unwarranted and unauthorized, and It demands 
of the sald administrator the sald sum of $2,1G7.25, wlth Interest from tlie 
time that the sald fund should hâve been paid to the said B. F. Garnett. 

(7) Your orator further avers that the charge of $5,609.40, which purports to 
hâve been paid by the said admlnistrators to their attorney, was wholly un- 
authorized, and wlthout the knowledge or consent of orator or said Garnett, 
and was so excessive, and In violation of the rlghts of said Garnett, who then 
owned the share of the sald Candice Nelson. Ail that could hâve been legàïly 
allowed sald admlnistrators for the payment of their attorney was a reasona- 
ble sum; and orator avers that nelther it nor the said B. F. Garnett ever had 
any notice or knowledge of any attorney's fées being allowed by the said 
admlnistrators until a short time ago, and at the time of the assignment to 
sald Garnett, on the 29th day of July, 1892, be had no notice or knowledge 
of any part of the said claim havlng been assigned, as he had the judgmeiit 
lien docket of Wythe connty examined, and also the clerk's ofiBce of the circuit 
court of Wjrthe county, wherein the judgment and exécution wcre; and he has 
no knowledge of any attorney's fées claimed against the said fund, and orator 
had no knowledge or notice of any such daim when he took the same from 
Garnett by assignment. (8) But orator avers that not one cent of the said 
resldue of $911.10 due Candice Nelson after the payment of the said exorbitant 
fées has ever been paid either to her, the said Litterall, the said Garnett, or 
to orator, and that orator Is advlsed that the said payment was unwarranted 
and wholly unauthorized. (9) For the foregolng reasons, orator impeaches. 
surcharges, and falsifies the said pretended and illégal settUment by said 
admlnistrators, and demands the payment to it from them of the full amount 
of $2,167.25, wlth interest from the 27th day of February, 1893, until paid. 
(10) Your orator therefore assails the sald account as incorrect in wliole, 
because taken wlthout any notice to either it or said Garnett, although the 
admlnistrators knew of the sald assignment of said Candice Neison's Interest. 
They also surcharge and falsify It because they hâve not charged themselves 
wlth the full amount of the principal, interest, and costs recelved. They 
surcharge and falsify It because, instead of distributlng the said sum of 
$13,048.99, which they admit they recelved on the sald fund, into six equal 
shares, they Improperly and unjustly, and in violation of the riglits of said 
Garnett and of your orator, paid over nearly one-half of the entire sum, to 
wlt, $5,609.40, to their attorney, J. A. Walker, without the consent or knowl- 
edge of orator or said Garnett, but which would bave been resisted if such a 
transaction had been known to either of them. They also surcharge and 
falsify the allowance of 10% commissions on said $13,048.99, which was 
$1,304.89, because the admlnistrators should not hâve been allowed 10% 
upon the gross amount recelved and colleeted by them, and orator says that 
such commissions were excessive, and that 5% commissions would hâve been 
ample and reasonable; and, as already stated, it dénies ail payments by them 
of any part of the sald Candice Nelson's share to any one authorized to re- 
celve it, and asks the court to hold them responsible for improperly paylng 
over Candice Nelson's share to any one except Garnett or sald orator. Orator 
avers that both It and the sald Garnett are sUrprised by the development of 
the fact that thls ex parte settlement was made by the admlnistrators at ail, 
and especially that it was made in the manner heretofore indlcated; and 
!t hère and now puts its finger upon the matters of wrong contalned in said 
report of settlement, and the unfalr advantage taken of them by the said 
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EdmlnlstratorB, and asks the court to correct the sald account, and to decree 
to your orator, the présent valid owner, the full amount of the sald Candlce 
Nelson's staare aforesald. Orator demands that the said administra tors pro- 
duce before this court any Touchers for the interest of the said Candice Nel- 
son, and, If produced, they are controverted and denled herein by your orator. 
(11) Orator avers that it supposed there would be no trouble about the re- 
ceipt of this money, and that as soon as it was coUected, and some small debts 
against Michael Black that were claimed were pald, that orator would receive 
Its money; and it only learned a few months ago, to Its great surprise, that 
said admlnistrators had made any settlement before a commissioner." 

The défendants demur to the bill, and state the following grounds 
of demurrer: 

"First. Because the said bill shows on its face that the complainant Is the 
assignée of the défendant B. F. Garnett, and that said B. F. Garuett is the 
assignée of his co-defendant Clark Lltterall, who is the assignée of Gandice 
Nelson, and that sald Gandice Nelson, Clark Litterall, and B. F. Garnett, belng 
citlzens of Virginia, could not bave prosecuted suit upon sald claim In this 
court, and therefore their assignée cannot do so. Second. And for a second 
ground of demurrer the défendants say that this court bas no jurisdiction, 
because on the face of the bill it appears that the complainant seeks to review, 
reverse, and set aside a decree and order of the county court of Graysoij 
county conflrming the report of the commissioner of accounts for said county 
In pursuanee of law, and in the exercise of powers and jurisdiction conferred 
upon said officer and said court of law. Tbird. And for a third ground of 
demurrer the said défendants say that this court bas no Jurisdiction over the 
settlement of a fiduciary account made by an administrator reguîarly ap- 
pointed by a state court, and acting in pursuanee to law, and thîit sucb settle- 
ments, when made before the proper officers, returned to, approved, con- 
flrmed, and recorded by the proper court, are judgments and deerees of a 
legally constituted tribunal haviug jurisdiction over the subject-matter and 
©ver the parties, and such settlement and such deerees and orders can only 
be impeached and corrected, surchargea and falsifled, before the court render- 
Ing such orders and deerees." 

The flrst ground of demurrer is based on the following provision of 
the act of March 3, 1887 (24 Stat. 552, 553, c. 373, § 1): 

"Nor shall any circuit or district court bave cognizance of any suit except 
upon foreign bills ot excbange, to recover the contents of any promissory note 
or other chose in action in favor of any assignée, or of any subséquent hoîder 
If such instrument be payable to bearer and be not made by any corp :rat on, 
unless such suit might bave been prosecuted in sucb court to recover the said 
contents if no assignment or transfer had been made." 

It is insisted for the défendants that the interest of Candice Nelson, 
one of the distributees of the estate of Michael Black, was an interest 
in a judgment against the Bertha Zinc Company; that this judgment 
was a chose in action; that the assigner thereof could not hâve pros- 
ecuted a suit in this court for the recovery of the contents of the 
same if no assignment or transfer had been made. This act was 
construed in Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173. 
That was an action of trespass, brought by an assignée of the claim, 
to recover damages for cutting down and removing timber from the 
land of the assigner, The suprême court in that case said: 

"This act, as appears on Its face, does not embrace within its exceptions 
to the jurisdiction of those courts suits by an assignée upon claims like the 
demand in controversy. The exceptions, aside from suits ou foreign bills of 
exchange, are limited to suits on promissory notes and other choses In action, 
where the demand sought to be enforced is represented by an Instrument in 
writing, payable to the bearer, and not made by a corporation; the words 
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foUowlng the désignation of choées to 'actWn Indicatlng the manner In which 
they are to be shown. They must bè such as arise upon contracts of the 
original parties, and not founded, Uke tbe one in controversy, upon a tiespass 
to property." 

The suit at bar is not one that arises upon contract- of the original 
parties. The plaintiff hère has never had a contract of any kind 
with the défendants the adminîstrators of Michael Black. Nor is 
it seeking to enforce the collection of the judgment recovered in 
an action of trespass brought by the administrators of Michael Black 
against the Bertha Zinc Company. An exécution issued on that 
judgment was collected, and went into the hands of the défendants 
the administrators of Black. It is to recover the amount due the 
plaintiff from the proceeds of this exécution. It is to surcharge and 
falsify the settlement of the administrators, on the grounds that the 
settlement by the administrators made before the commissioner of 
accounts of Grayson county was made without notice; that the 
amount chargea to the administrators was erroneous; that the 
amount allowed in the settlement to the attorney for the plaintiff in 
the judgment recovered by him against the Bertha Zinc Company 
was contrary to law; that the amount of commissions to J. P. 
Vaughan, one of the administrators, was erroneous; that the division 
of the distributees' shares into sums of $911.10 each was grossly 
wrong; that the distributive share of Candice Nelson, now due the 
complainant, should hâve been $2,167.25, instead of $911.10; that 
the administrators hâve never paid to the complainant, or to any one 
authorized to receive the same, any part of said Candice Neison's 
share assigned to the complainant. It dénies ail payments of aiiy 
part of said share, though crédit was given to the administrators for 
such payments by the commissioner of accounts, and controverts and 
dénies any vouchers they may hâve for the payment of said interest 
or any part thereof. The suit is, in effect, one against the adminis- 
trators and their sureties on their officiai bond, for a dévasta vit. It 
is not founded on a contract, nor brought to enforce a contract, but to 
enforce obligations incurred by administrators of an estate in their 
oflicial capacity, by a failure to properly discharge their flduciary du- 
ties. A nonresident assignée, bringing a suit of this character, is 
entitled to hâve the same heard in this court. 

The second and third gronnds of demurrer are practically the same, 
and will be considtred togelher. They, in substance, deny that 
this court has jurisdiction to review or set aside a decree confirming 
a settlement of a fiduciary account made before a commissioner of 
accounts of a state court; that Such settlement, when made before the 
proper officer and confirmed, is a judgment of a tribunal having juris- 
diction over the subject-matter and the parties, and càn only be im- 
peached, surcharged, and falsifled before the court entering such or- 
ders. This contention cannot be maintained. Van Bokkelen v. 
Gook was a case in which a bill in equity was filed in the circuit court 
of the United States against an administrator to recover assets which 
he had fraudulently withheld, and it was held that a final settlement 
of an administrator's accounts by a probate court was no bar to the 
suit; the court saying: 
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"The question thus ralsed Is wliether thls court bas Jurisdiction to call an 
admlnistrator to account, who bas, in tbe course of bis trust, defrauded the 
estate, notwithstanding the probate court wbich appointed him may bave 
passed a decree flnally settling bis accounts and disebarging bim. That tbe 
court bas tbls jurisdlctlon, we thlnk, can be satlsfactorily sbown. Tbe frauds 
chargea In thls blll are not sbown to bave been investigated or passed upon 
by the probate court, but to bave been concealed from that court; and It would 
Indeed be against conscience, and a subversion of justice, if an administrator, 
while eonfessing a fraudulent management of the assets of the estate under 
hls care, could successfuily plead in bar of a suit lilse tbis, by tbe defrauded 
helrs, tbe final settlement of bis accounts by the probate court." 28 Fed. 
Oas. 949. 

The question hère raised was presented to the suprême court, and 
decided, in Payne v. Hook, 7 Wall. 425. In that case the court says: 

"If tbis position could be maintained, an important part of the jurisdiction 
conferred on the fédéral courts by the constitution and laws of congress would 
be abrogated. As a citizen of one state bas the constitutional riglit to sue a 
citizen of another state In tbe courts of tbe United States, instead of resorting 
to a state tribunal, of what value wouid that rigbt be if the court in which the 
suit is instituted could not proceed tojudgment, and afford a suitable m asure 
of redress? The rlght would be wortb nothing to the party eutitied to its en- 
joyment, as It could not produce any bénéficiai results. But this objection to 
tbe jurisdiction of tbe fédéral tribunals has been beretofore presented to this 
court and overruled." 

It is unnecessary to cite further authorities to sustain the jurisdic- 
tion of the court of this suit. The demurrer will be overruled, with 
leave to the demurrants to answer. 
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(Circuit Court, D. Vermont. May 25, 1898.) 

Jurisdiction— Fedkkal and State CounTs— Proceedings for Dissoi.ution 
OF Corporation. 

Proceedings brought by a public ofBcer under a state statute for tbe 
wlnding up of a corporation, and the appointment of a receiver tliorein, 
do not deprive the circuit court of the United States of jurisdiction to 
proceed with a suit in equity brought by a stockholder, who is a résident 
of another state, against the corporation, for the adjustment of mutual 
claims, and to enjoin any disposition of bis stock held by tbe corporation 
in pledge. 

William M. Stockbridge and Gilbert A. Davis, for plaintiff. 
W. B. C, Stickney and John H. Watson, for défendant. 

WHEELER, District Judge. An original bill was brought herein 
to compel a set-off of claims of the orator against claims oî the de- 
fendant, and for a decree for the balance, and to prevent disposition 
of securities held by the défendant as collatéral, and for a séquestra- 
tion of defendant's property, in nature of an attachment, which was 
had. A supplemental bill has been brought to prevent, by injunc- 
tion, disposition of, and voting upon, the orator's stock in the défend- 
ant Company, also held as collatéral, and an injunction has been 
granted. Proceedings brought since by the inspecter of finance of the 
state in the state court of chaucery, wherein a receiver has been ap- 
pointed for winding up the affairs of the défendant, and ratably dis- 
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tribu ting its assets among credîtors, hâve been pleaded to the supple- 
mental bill, and the plea has been argued. 

An institution of this kind may be proceeded against in thîs way 
for other causes than insolvency. V. S. § éOSé. Whether this pro- 
ceeding is because of insolvency, which would leave the stock worth- 
less, or for some other cause, which might leare it of value, is not 
set forth in the plea. It might belong to the orator again, with the 
other collaterals, upon satisfaction of the defendant's claims against 
him by set-off, or otherwise, and the trial of this cause might be 
necessary to settle the question of such satisfaction. The case of 
Eelfe V. Rundle, 103 U. S. 222, is relied upon to show that the re- 
ceivership would draw ail questions relating to the property and 
claims to those proceedings. In that case, however, it was held that 
similar state proceedings to wind up a corporation did not prevent 
trying questions concerning them between citizens of différent states 
in the United States courts; and the judgment was reversed for that 
purpose. In Eailroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct. 155, 
the court held that proceedings in a state probate court upon the 
death of a défendant in the United States circuit court would not 
withdraw property from seizure on process of that court. And in 
Coal Co. V. McCreery, 141 U. S. 475, 12 Sup. Gt. 28, the court held 
that proceedings in a court of Ohio to wind up an Ohio corporation 
would not withdraw property of the corporation from the effect of a 
decree in the United States circuit court. The earliest cases on this 
subject were reviewed in thèse cases, and the principles applicable to 
thèse questions were deduced from them. In the latter case, Mr. 
Justice Brewer said: 

"The circuit court takes Its Jurisdlctlon, not from the state of Ohio, but 
from the United States; and the extent of Its jurisdlctlon is not determlned 
by the laws of the state, but by those of the United States. Doubtless, 
while sitting in the state, as a court of the United States, It accepta and glves 
effect to the laws of the state, so far as they do pot affect its jurisdiction 
and the rights of nonresident creditors. It nèvertheless exercises powers inde- 
pendent of the laws of the state; and when, in pursuance of the Jurisdiction 
conf erred by the laws of the United States, It taises possession of the property 
of a défendant, and proceeds to final decree, determining the rights of ail 
parties to that property, its decree is not superseded, and Its jurisdiction end- 
ed, by reason of subséquent proceedings In the courts of the state looklng to 
an administration of that property In accordance with the laws of the state." 

According to thèse principles, the orator hère, as a citizen of 
another state, had the right to hâve the claims in controversy, that 
must be adjusted in order to ascertain his right to the stock which is 
the subject of the supplemental bill, tried and determined in this 
court. The state court has not, by the appointment of the receiver, 
attempted to interfère at ail with this right, and this court oannot 
properly deny it. Plea overruled. 
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FEWLASS et al. V. KEESHAN et aJ. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

No. 533. 

1. PHINCrPAI, AND SUEETT— COST BONDS— DeATH OP SuRETT. 

There being no power to release a surety on a cost bond wlthout th& 
consent of tbe party for whose benefit the bond Is given, the contract is 
not terminated by the deatb of the surety, and his estate Is bound for costs 
thereafter accruing. 
& Bame— Efpect of Additional Bond. 

The fact that, after the death of a surety on a cost bond, the party Is 
requlred to give an addltional bond, does not release the estate of the de- 
ceased surety from llablllty for costs subsequently accruing. 
8. Limitations— AcCKUAL op Cadse of Action — Ndnc Pbo Tdnc Entrt. 

Limitation does not begin to run against an action on a cost bond until 
the rendition of judgment for costs against the principal. The fact that 
such judgment is entered nunc pro tune, as of a prior date, does not affiect 
the opération of the statute. 
4 Administrators — Discharqb— Necessitt op Order. 

The mère filing by an administrator of a statement and affidavlt that he 
has neither received nor paid out anything, and linows of no debts against 
the estate, and asking that it be accepted as a final report, and he be dis- 
charged, wUl not operate as a settlement and discharge. In the absence of 
any order of court relating thereto. 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of Ohio. 

C. W. Baker, for appellants. 
J. C. Harper, for appellees. 

Before TAFT and LUETON, Circuit Judges, and CLARK, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is an appeal from the decree of the 
circuit court against Howard Ferris, the administrator of Samuel 
Cooper, deceased, and Hannah Cooper Fewlass, his sole heir and 
uext of kin, on a cost bond entered into by Cooper shortly before he 
died for the amount of the costs adjudged to be due from the com- 
plainants in the case, most of which accrued after Cooper's decease, 
The bond was in the form following: 
"In the Circuit Court of the United States for the Southern District of Ohlo. 

"Sarah E. McClosltey et al. v. Samuel Barr et al. Cost bond. 
"I hereby aclinowledge myself security for costs In this case. 

"Samuel Cooper. 
"Taken and aclsnowledged before me this 15th day of September, 1887. 

"Robert C. Georgi, 
"Deputy Clerk United States Circuit Court, Southern District of Ohlo." 

After a decree for costs was rendered against complainants in the 
action, the administrator and the heir and next of kin of Cooper were 
duly notifled of the filing of a pétition by the successful parties for 
a decree against them, and, after pleadings were flled raising vari<ïu» 
issues, évidence was taken, and the decree for the full amount of 
costs, now appealed from, was entered. 
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The first point made in this court by the appellants ia that the 
cost bond does not bind the estate of the surety for any costs ac- 
cruing after his death, The rule as to the obligation of a guarantor 
in respect to transactions occurririg after his death is that the ob- 
ligation is not affected by his death if the contract of guaranty was 
one from which he might not "withdraw upon notice, but that, if he 
could hâve doue so, then his death will be given the eflect of a notice 
of withdrawaJ, at least from the time when the knowledge of the 
same has been brought home to the obligée. The former proposition 
is sustained by the cases of Lloyd v. Harper, 16 Ch. Div. 290 ; Calvert 
V. Gordon, 3 Man. & E. 124; Green v, Young, 8 Me. 14; Moore v. 
Wallis, 18 Ala. 458; and Voris v. State, 47 Ind. 345. The alternative 
proposition is illustrated in the cases of Jordan v. Dobbins, 122 Mass. 
168; Hyland v. Habich, 150 Mass. 112, 22 N. E. 765; Coulthart v. 
€lementson, 5 Q. B. Div. 42; and Gay v. Ward, 67 Conn. 147, 34 Atl. 
1025. A court cannot release a surety upon a cost bond without the 
consent of the party for whose beneflt the security has been given. 
Holder v. Jones, 29 N. G. 191; Standard Publishing Co. v. Bartlett, 5 
Wkly. Law Bul. 501. This feature of the obligation of a cost bond 
places it in the category of irrévocable guaranties, the obligations of 
which continue according to their terms, without regard to the death 
of the guarantor. 

The second objection tp,the decree, is based on the fact that some 
time after Cooper's death, the complainants were required to give 
an additional bond for costs in the sum of $5,000. This they did, 
and one Nagel entered into such a bond. It is said that Nagel and 
Cooper thus became joint obligors, and that the death of one of two 
joint obligors releases the one dying from any liability for future 
transactions. It is a sufiQcient answer to this objection to say that, as 
Cooper and Nagel were not parties to the same contract, they were 
not joint obligors. 

The third objection to the decree is that the claim is barred by an 
Ohio statute of limitations, which reads as f ollows : 

"No exécuter or admlnistrator, after havlng given notice of his appointment, 
as provlded In this chapter, shall be held to answer to the suit of any créditer 
of the deceased, unless it be commenced within four years from the time of 
bis giving bond as aforesaid, exceptlng In the cases hereinafter mentioned: 
provlded, however, that any creditor whose cause of action shall accrue or 
shall hâve accrued after the expiration of four years from the time that the 
exécuter or admlnistrator of such estate shall glve or shall bave given bond 
according to law, and before such estate is fuUy administered, may commence 
and proseeute such action at any time within one year after the accruing of 
such cause of action, and before such estate shall hâve been f ully administered; 
and no cause of action agalnst any exécuter or admlnistrator shall be ad- 
judged barred by lapse of time, until the expiration of one year from the time 
of the accruing thereof." Rev. St. Ohio, § 6113. 

The bond was given in September, 1887. Cooper died August 31, 
1888. Howard Ferris was appointed his admlnistrator and gave 
bond September' 11, 1888, and gave due notice of the same by publica- 
tion. The admlnistrator never flled an inventory or account, but on 
March 23, 1892, he âled the foUowing papera: 
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Statement of administrator, filed as follows: 

"Howard Ferris, administrator of the estate of Samuel Cooper, deceased, 
makes oath, and says that he Is the duly-appointed administrator of said es- 
tate, and that no assets hâve ever corne Into his hands as such administrator, 
and that no claims of any l£lnd hâve ever been presented to liira, except sucli 
as hâve been fuUy pald by the widow of Samuel Cooper, deceased. Having 
received no funds as administrator, and having paid out notliing, tlie said 
Howard Ferris files thls statement, uuder oath, as and for his tinal account 
hereln, aad for the diseharge of his trust. Howard P'erris. 

"Sworn and subscribed to before me, this 23d day of March, A. D. 1892. 

"Chas. E. James, Justice of the Peace, Hamllton County, Ohio." 

Affidavit of widow as to settlement of estate, filed as follows : 

"Hannah Cooper Fewlass, of lawful âge, being duly sworn, makes oath and 
says on the 30th day of August, 18S8, Samuel Cooper deceased, leaving no 
wlU, and that she, as his widow, was his sole heir, there being no issue at 
the tlme of his death; that Howard Ferris was appointed and qualified as 
administrator of said estate; and that she bas read his statement to tbe effect 
that he received no moneys or assets of any klnd as such administrator, and 
dlsbursed none, and that such statement she knows and belleves to be true, 
and she asks that said statement be taken as a final account, and that he be 
fuUy and finally discharged as such administrator, and his bondsmen be 
released from any and ail liabillty on account of said bond. The said Hannah 
Cooper Fewlass further represents that ail debts due and owing from said 
Samuel Cooper at the tlme of his decease hâve been f ully pald by her. 

"Hannah Cooper Fewlass. 

"Sworn and subscribed to before me thls 23d day of March, A. D. 1892. 

"Howard Ferris, Probate Judge & Ex Officio Clerk, 
"By Chas. E. James, Deputy Clk." 

Thèse papers were filed under section 6190 of the statutes of 
Ohio, which is as follows: 

"When an exécuter or administrator has pald or delivered over to the 
persons entitled thereto, the money or other property in his hands as required 
by the order of distribution, or otherwise, he may perpetuate the évidence of 
such payment by presenting to the court, within one year after such order 
was made, an account of such payments, or the delivery over of such property: 
which being proved to the satisfaction of the court, and verified by the oath 
of the party, shall be allowed as his final discharge, and ordered by the court 
to be recorded; and such discharge shall forever exouerate the party and his 
sureties from ail liabillty under such order, unless his account shall be im- 
peaehed for fraud or manifest error." 

The record discloses no order of court allowing thèse papers to 
constitute the administrator's iinal discharge, or directing them to 
be recorded as such. It appears that the deceased was a member 
of two partnerships, and that, upon the application of the surviving 
partners, the assets of the two firms were appraised, but the ai>- 
praisements hâve never been returned to court, and no settlement 
îias been had in accordance with the statutes for the settlement 
and distribution of the interest of the deceased partner. The 
widow, who was sole heir and sole next of kin, appears to hâve 
paid such debts of the estate as camé to her knowledge; to hâve 
takën the proceeds of one partnershi;^); and to hâve succeeded her 
husband as a member of the other without a settlement. 

The decree for costs against the complainants was not rendered 
in the circuit court until October 24, 1895. It was then entered 
nunc pro tune, in accordance with the mandate of this court, as of 
October 25, 1894, because of the death of one of the parties to the 
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record, after submission of the case and before its décision. The 
pétition of appellees, upon which the decree appealed from is 
founded, was filed April 13, 1896, or within a year after rendition 
of the decree for costs against Oooper's principals. 

No cause of action accrued against Cooper's estate until the de- 
cree for costs was entered against those for whom Cooper had be- 
come surety. Until that time neither the existence nor the amount 
of his obligation was established. Until that time no action could 
bave been brought on the cost bond against Cooper or his estate. 
Alexander v. Bryan, 110 U. S. 414, 4 Sup. Ct. 107; Newton v. Ham- 
mond, 38 Ohio St. 431. The statute did net begin to run except from 
the time when the decree was actually entered. The fiction of a 
nunc pro tune entry has no effect whatever on the opération of the 
statute of limitations. Borer y. Chapman, 119 U. S. 587, 602, 7 Sup. 
Ct. 342. 

But it is said that the saving clause of section 6118, Rev. St., 
•luoted above, has no application except in cases where the estate 
has not been t'ully administered, and that in this case the estate 
had been fuHy administered, and the administrator was discharged. 
We cannot assent to this Tiew. The record does not show that the 
papers which the administrator filed March 23, 1892, were ever 
allowed as his final discharge, or were ever ordered to be recorded 
as such. It might be questioned whether the court could hâve made 
such an order in this case which would hâve been effective. Weyer 
V. Watt, 48 Ohio St. 545, 28 N. E. 670. However that may be, no order 
was made, and Ferris remained administrator and the estate remained 
unsettled. The case of the appellees is therefore clearly within the 
saving proviso of section 6113. 

Some other questions ofminor importance are raised upon the 
record, which we need not notice. The decree of the circuit court 
is in ail respects aflQrmed, wlth costs. 



WALKEE et al. v. JACK. 

(Circuit Court of Appeals, Slxth Circuit. July 7, 1898.) 

No. 534. 

Equitt Plbadino — Demubbbb to Answeb. 

There Is no sueb thing as a demurrer to an answer In equlty. The only 
Way by which tbe sufflciency of the answer on its merlts as a défense can 
be tested Is by setting the case for hearing on the blll and answer. 

Samb— Exceptions to Answeb. 

The office of an exception to an answer Is to raise the question whether 
the avermentB and denlala thereof are sufflciently responslve to the allé- 
gations of the bill; and It cannot be treated as ralsing tbe question of tbe 
sufflciency of the answer as a défense on the merlts. 

Taxation— Intangible Pbcwertt of Nonbesidents. 

M is within the power of a state to tax money and crédits of a nonresl» 
dent when the money Is invested, the debt contracted, and tbe Investment 
coutroUed by a résident agent of the owner, bavlng tbe evidencea of tbe, 
debt in bis possession. 
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4. Samb. 

Under Rev. St. Ohlo, §§ 2731, "JTSé, 2735, moneys and crédits owned by 
a nonresldent of the state, and wDlch are held, invested, and controUed for 
him by an agent resldlng In the state, are made subject to taxation. 79 
Fed. 138, reversed. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was a suit in equity by John V. Jack againsrt Isaac N. WaJker, 
auditor, and Charles E. Eulass, treasurer, of Warren county, Oliio, to 
enjoin them from levying and collecting taxes on certain crédita 
owned by complainant, who is a nonresident of the state. The cir- 
cuit court entered a decree according to the prayer of the bill (79 Fed. 
138), and the défendants hâve appealed. 

George A. Burr, for appellants. 

Thomas B. Paxton and W. F. Eltzroth, for appellee. 

Before TAPT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is an appeal from a decree enjoining 
the taxing ofiacers of Warren county, Ohio, from levying and collect- 
ing taxes on certain moneys and crédits, evidenced by promissory 
notes and secured by mortgage upon land in that county, which are 
owned by John V. Jack, the complainant below, a nonresident of Ohio 
and a citizen of the state of New York. The answer admitted ail 
the averments of the bill as to the ownership of the moneys and créd- 
its, the résidence of Jack, and the intention of the défendants to levy 
and collect the taxes unless enjoined, but averred that the moneys and 
crédits during the years for which the taxes were to be collected were 
invested, loaned, and controlled by one George W. Carey, "who was 
during ail of said years the agent of the complainant in so investing, 
'oaning, and controUing said moneys and crédits, and was during ail 
of said years a résident of the said county of Warren, and state of 
Ohio"; "that said moneys and crédits should hâve been listed in said 
county of Warren for taxation therein, by the said George W. Carey, 
as such agent of complainant, in each and ail of the aforesaid years, 
but that neither the said George W. Carey nor any one listed said 
moneys and crédits for taxation in said county in and for any of said 
years." The complainant excepted to the answer for insufflciency; 
the court sustained the exception; and, the défendants declining to 
plead further, the court entered a decree perpetually enjoining the 
défendants as prayed in the bill. The court seems to hâve treated the 
exception as if équivalent to a demurrer testing the sufficiency of the 
averments of the answer as a défense to the bill upon its merits. 
This was not according to proper equity practice. There is no such 
thing as a demurrer to an answer in equity. Grether v. Cornell's 
Ex'rs, 43 U. S. App. 770, 23 C. C. A. 498, and 75 Fed. 742. The oniy 
way by which the suflQciency of an answer on its merits as a défense 
to the case made in bill can be tested is by setting the case for hear- 
ing on bill and answer. The office of an exception is to raise the 
question whether the averments and déniais of the answer are sufS- 
ciently responsive to the allégations of the bill. In this case the aver- 
88 F.— 37 
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ments, of the answer were in every way re^onsive to the, allégations 
of the bill, and left notMng to be desired in defining the sharpness of 
the real issue between the parties. It was theref ore an error to sus- 
tain the exceptions. We might be content to reverse the Cause on this 
ground; but in order tojshorten the further proceedings for which the 
case must be remanded, and because the parties hâve argned the case 
on its merits as presented by bill and answer, we proceed to consider it 
in that aspect • 

The question is whether, by the laws of Ohio, the moneys and créd- 
its of a nonresident of Ohio are subject to taxation under the laws 
of that state, when such moneys or crédits hâve been invçsted, loaned, 
and are under the control of the owner's agent résident in Ohio. 
Counsel for complainaut below contend that such moneys and crédits 
are not taxable in Ohio for two reasons: First, because they are not 
within the jurisàiction of the state, and the state has no power to tax 
them ; and, second, because the statutes of Ohio, properly construed, 
do not provide for their taxation. 

The gênerai rule for determining the situs of personal property is 
that it follows the person of the owner, and has its situs at his reed- 
dence. With respect to tangible personal property, however, it is 
well settled that it may be taxed by the sovereignty having jurisdic- 
tion over the place which is its actual situs, though the owner live in 
another jurisdiction. Intangible personal property, however, like 
choses in action and crédits, can, as a gênerai rule, only be taxed at 
the résidence of the owner. State Tax on Foreign-Held Bonds, 15 
Wall. 300; Kirtland v. Hotchkiss, 100 U. S. 498. The language of 
the former of thèse cases has been modifled somewhat in Savings & 
Loan Soc. v. Multnomah Co., 169 U. S. 421, 428, 18 Sup. Ct. 392, where 
It was held to be within the pqwer of a state to tax the interest of a 
nonresident mortgagee in the mortgaged property. But the earlier 
case is still authority for the gênerai rule that a crédit is taxable only 
at the résidence of the créditer. Certain exceptions to this rule are 
recognized. One is where the chose in action is represented by a 
negotiable bond, property in which passes by delivery. In such a 
case the évidence of title is in such form, and is so important an élé- 
ment of the value of what it represents as to make it closely analogous 
to tangible property, and to give it a situs for taxation where the nego- 
tiable évidence of its existence actually is, even though the owner may 
live elsewhere. This exception is commented on by Mr. Justice Field 
in delivering the opinion of the court in the case of State Tax on For- 
eign-held Bonds. Another exception is where, though the bénéficiai 
interest in the debt is owned by a, nonresident, yet the money is in- 
yested, the dèbt is coutràcted, and thé investment is contrôliez, by a 
résident agent pf the owner. In such a case it is held that the money 
and the crédit in which it is invested are within the state, where the 
agent receives the money for his principal, and makes the loan, bàving 
authority to collect it and to reinvest it. Pinch v. York Co., 19 Neb. 
50, 26 N. W. 589; Billiiighurst v. Spink Co., 5 S. D. 84, 58 N. W. 272; 
In re Jëfférsoi, 35 Minn. 215, 28 N. W. 256; Eedmond v. Commission- 
ers, 87 N/ C. 122; People v. Trustées of Village of Ogdensburg, 48 
N. Y. 390; Catlin v. Hull, 21 Vt 152; People v. Smith, 88 N. Y. 576; 
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Hutchinson v. Board, 66 lowa, 35, 23 N. W. 249; People v. Davis, 112 
m. 272 ; People v. Insurance Co., 29 Cal. 534; Herron v. Keeran, 59 
Ind. 472. In such cases the circumstance that the agent has in bis 
possession the évidence of the indebtedness is regarded as of im- 
portance. The authorities above cited leave no doubt of the power 
of the state of Ohio to tax any moneys and crédits owned by non- 
residents, the custody of whieh has really been intrusted by their 
owners to résident agents. 

The next question is whether the law of Ohio taxes such moneys 
and crédits. 

Section 2731, Eev. St. Ohio, is as follows: 

"AU property, whether real or Personal, in thls state, and whetber belonglng 
to Indivldnals or corporations; and ail moneys, crédits, investments In bonds, 
stocks or otherwise, of persons residing in this state, shall be subject to tax- 
ation, except only such as may be expressly exempted therefrom; and such 
property, moneys, crédits and investments shall be entered on the list of tax- 
able property, as prescribed in this title." 

Section 2734, Rev. St. Ohio, is as follows: 

"Every person of full âge and sound mlnd shall Ust the personal property 
of which he is the owner, and ail moneys In his possession, ail moneys invested, 
loaned or otherwise controUed by him, as agent or attorney, or on account of 
any other person or persons, company or corporation whatsoever, and ail 
moneys deposited subject to his order, check or draft, and ail crédits due or 
owing from any person or persons, body corporate or politic, whether in or 
ont of such county." 

Section 2735, Eev. St Ohio, is as follovi's: 

"Every person required to list property on behalf of others shall list the 
same in the same township, city or village in which he would be required to 
list It If such property were his own, but he shall list it separately from his 
own, specifying In eaeh case the name of the person. estate, company or cor- 
poration to whom It belongs." 

Section 2731 provides for the taxation of ail real and ail tangible 
Personal property within the state. It also provides for the taxa- 
tion of ail intangible personal property belonging to resideuts of the 
state. If this section stood alone, it cannot be donbted that intangi- 
ble personal property belonging to nonresidents would escape taxa- 
tion. Section 2734, however, requires every person of full âge and 
sound mind to list ail moneys invested, loaned, or otherwise controlled 
by him as agent or attorney, or on account of any other person or per- 
sons, company or corporation. It is forcibly argued that the flrst sec- 
tion above quoted deflnes what is intended to be taxed, and the other 
two only contain directions as to the persons who shall list the prop- 
erty described in the flrst section, and do not enlarge the scope of the 
flrst section at ail. Hence it is said the moneys and crédits to be 
listed by agent or attorney are those owned by résidents of the state 
who are absent temporarily or are for any reason prevented from 
listing them themselves. Support is given to this argument by the 
arrangement of the sections in the Eevised Statutes, and in the acts 
in which they flrst appear as laws. More than this, the state circuit 
court for the Fifth Ohio circuit, in the case of Lee v. Dawson, 8 Ohio 
Cir. et. E. 365, has so construed the sections, and has held expressly 
that a nonresideut of Ohio is not required to pay taxes on his intangi- 
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Die property for taxation, notwithstanding it îs under the control of 
a resàdent agent for investment and collection. We are nnable, how- 
ever, to follow this décision, because we are not able to reconcile it 
with the décisions of the suprême court of Ohio. 

In Grant V, Jones, 39 Ohio St. 506, the suprême court of Ohio de- 
clared, in the syllabus of the case (which is always drawn by the 
court), that "crédits owned by a nonresident of this state are not taxa- 
ble hère, unless they are held within this state by a guardian, trustée, 
or agent of the owner, by whom they must be returned for taxation." 
It is true that this décision was made under the tax law of 1859, and 
its amendments (2 8wan & C. p. 1438), which were then in force; but 
they were not substantially différent from the provisions of the Ke- 
Tised Statutes in this regard. Judge Johnson, in delivering the opin- 
ion of the court, referred to the holding of the suprême court of the 
United States, in the case of State Tax on Foreign-Held Bonds, that 
a debt was taxable only at the résidence of the creditor, and then con- 
tinued: 

"Our statute clearly adopts that rule. Whenever the person holding such 
choses In actîon résides in Ohio, he must list for taxation such crédits, whether 
he holds them as owner, guardian, trustée, or agent. If they are held within 
the state in either capacity, they are within the jurisdiction of the state for 
purposes of taxation. If they are not so held, but are owned and held by a 
nonresident, they are not subject to taxation." 

The case before the court was that of the attempted taxation of an 
itinérant peddler, a nonresident of Ohio, who owned notes secured 
by mortgages on land in Butler county, Ohio, who visited that county 
each year to coUect interest and so much of the principal as was due, 
brought the notes and mortgages with him into the state, and took 
them away with him when he left it. It was held that the notes 
were not subject to taxation, because he had no résident agent to 
hold the notes for him. The court might bave disposed of the case 
without deciding that, if a résident agent had made the investment 
and held the notes, they would bave been taxable, and to that extent 
the language of the syllabus and the opinion above quoted were obiter 
dictum, The syllabus in Ohio décisions, however, is the language of 
the court, and is to be given more weight than the language of a 
single judge in delivering the judgment of the court. In any event, 
upon a doubtful construction of a state statute, such an expression of 
opinion by the highest court of the state is, and must be, very, persua- 
sive in this court. 

In Myers v. Seaberger, 45 Ohio St. 232, 12 N. E. 796, the point in 
judgment was whether a nonresident of Ohio was subject to taxation 
upon notes secured by mortgage on Ohio land, because the notes were 
in the hands of a résident agent for collection, but not for reinvest- 
ment. It was held that the money invested in the notes was not 
money "invested, loaned, or otherwise controUed by him as agent or 
attorney, or on account of any other person or persons." Construing 
section 2731, the court said: 

"The first clause evidently embraces ail tangible property, real or Personal, 
situated In this state, Irrespective of the résidence of the owner; and the sec- 
ond clause embraces ail Intangible property of persons residing in this state, 
Irrespective of where the subject of the property may be situated. So that It 
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seems dear that the crédits of personç not reslding In thls state are not the 
snbjects of taxation by its autliorities, though tlie debtor may réside hère. 
Sueh bas been the uniform policy of this state. * * • The rule as above 
stated is qualifled as to 'money' by section 2734, Rev. St. By this section 
every person of full âge and sound mind is required to list for taxation 'ail 
inoneys invested, loaned or otherwise controlled by hlm as agent or attorney, 
or on aecount of any other person or persons.' But the case before us does 
not come within this provision. ïhe agent of the défendant had no power 
to loan or invest money for her in this state. His duties were conflned to the 
collection of that which had been loaned, and transmitting It to his principal 
as fast as it was collected. The phrase 'or otherwise controlled by him' must 
be construed to mean, in a manner similar to the loaning and investing of 
money. * * ♦ To loan or invest money is one thing; to collect and transmit 
it to the owner vrhen collected is another and différent thing. Any other con- 
struction woiild reqnire every attorney in the state engaged in making col- 
lections for nonresidents to return the same for taxation, Such could not 
bave been the intention of the législature, nor does the language of the statute 
requirethat such construction should be placed on It." 

It may properly be said that the court might hâve decided this case 
by assuming, without deciding, that the language of section 2734 ap- 
plied to the money and crédits of nonresidents, and by then holding 
that the case before it was not within the exception created by that 
section. The court, however, held that section did apply to mon- 
eys of nonresidents, but that the case in hand did not come within 
its application. It may be questioned whether the construction by 
the court of the section un^er thèse circumstances could be regarded 
as obiter; but, however that may be, we regard it as sufficiently au- 
tlioritative to reqnire us to follow the décision. With déférence, we 
think that the opinion of the state circuit court did not give suiïî- 
cient weight to the language of the suprême court of the state in 
Grant v. Jones or in Myers v. Seaberger. 

The case must go back to the circuit court in order that, if the com- 
plainant wishes, he may be permitted to file a replication, and try the 
issue upon the facts whether tlie moneys invested for the complain- 
ant below were "invested, loaned or otherwise controlled by" Carey, as 
cpmplainant's agent, within the meaning of section 27.S4. The order 
will be that the decree of the circuit court is reversed at appellee's 
costs, with directions to overrule the exceptions to the answer, and 
to take further proceedings not in consistent with this opinion. 



ALLISON V. CORSON et al. 

(Circuit Court of Appeals, Eighth Circuit July 2, 1898.) 

No. 1,044. 

L Phbliminary Injunction— Whbn Granted. 

A preliminary injunction maintaining the status que may properly Issue 
whenever the questions of law or fact to be ultimately determined in a 
suit are grave and dilflcult, and In.iury to the moving party will be im- 
médiate, certain, and great If it is denied, while the loss or inconvenience 
to the opposing party will be comparatively small and Insignificant if It is 
granted. 

2. Enjoining Execution op Tax Debd — Probabilitt dp SnccEss on Merits 
— Tbmporart Injunction. 

A first mortgagee brought an action to enjoin the assignée of a tax cer- 
tlficate from taking a deed to the mortgaged premises, alleging that the 
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t^es, a part of which were illégal, were levled after hls mortgage was 
made; that until after the hearing -lu a suit to foreclose his mortgage, to 
whleh the second mortgagee was a party, the certificate was held by the 
second mortgagee, and then assigned. HM that, It not being clear tbat 
complainant may not succeed upon the merlts, a temporary Injunction 
should Issue pending the final hearing. 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

R. J. Chase (Edwin Van Cise and C. A. Dickson, on brief), for 
appellant 
C. S. Palmer (Walter Anderson, on brief), for appellees. 

Before SANBOBN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal by the owner of a 
flrst mortgage upon real estate from an order refusing to grant a pre- 
liminary injunction against the taking of a tax deed upon the mort- 
gaged property by the assignée of a tax certificate which is based on 
taxes levied after the flrst mortgage waa made, and which was held 
by the second mortgagee, from the time a suit to foreclose the first 
mortgage, to which he was a party défendant, was commenced, until 
after that suit was heard on the bill and his answer, and submitted 
for décision, and was then assigned to the appellee Henry T. Corson. 
The appellant flled his bill for the injuflction on October 11, 1897. 
No demurrer or answer to it was interposed, but the appellees pre- 
sented certain aliidavits on the hearing upon the application for the 
injunction, and the bill and thèse af8davits disclose thèse facts: On 
June 17, 1890, Fred D. Gillespie and his wife mortgaged to Fred T. 
Evans four lots, which Grillespie owned, in the town of Hot Springs, 
in the state of South Dakota, to secure the payment of his notes to 
Evans for $15,000; and Evans pledged thèse notes to the Western 
Home Insurance Company, a corporation, to secure his debt of 
$10,000 to it, which has never been paid. This corporation has since 
become insolvent, and the appellant, John P. Allison, is the receiver 
of its property and effects. On May 9, 1892, Gillespie and his wife 
mortgaged the same property to the Vermont Investment Company, 
a corporation, to secure the payment of notes or bonds to the amount 
of $15,000; and on December 7, 1893, the Vermont Investment Com- 
pany assigned this mortgage to the appellee J. W. Russell, trustée, 
who held the mortgage to secure the notes or bonds which had been 
sold to third parties. The assessor placed a valuation of $8,325 on 
this property for purposes of taxation, and the board of equalization 
of the county, without jurisdiction, unlawfully raised that valuation 
to $15,000 in 1892; and the levy of taxes for that year was made on 
that increased valuation, so that the tax levied on this property for 
that year yrm $420, whén the lawful tax could not hâve exceeded 
$233.10. The assessor valued this property at $10,600 in 1893, and 
the county board of equalization, without jurisdiction, unlawfully 
raised this valuation to $15,600 in 1893; and the levy of taxes for 
that year was made on this increased valuation, so that the tax upon 
this property was $600.60, when the lawful tax could not hâve ex- 



ALblSO^ V. COKSOM. 



683 



ceeded $408.10. NevertLeless, on November 7, 1894, the premises 
were sold for thèse illégal taxes of 1892 and 1893 to the county of 
Fall River for the smn of |1,164.35, and a certiflcate of that sale was 
issued to the county. On January 31, 1896, J. W. Russell, trustée, 
who had raised the requisite money from those who owned the notes 
or bonds that were secured by the mortgage he held, bought with this 
money the certiflcate of this tax sale on the property; but he paid for 
it 1246.20 less than its face value, on account of the illegality of the 
tax of 1893. On June 19, 1896, the appellant brought a suit in a 
court of the state of South Dakota of compétent jurisdiction to fore- 
close the mortgage of June 17, 1890, to Evans, and flled in the proper 
oiïice notice of the pendency of that suit. In that suit he made the 
county of Fall Eiver and the appellee Russell parties défendant. 
Russell answered that the mortgage to Evans was paid, and that the 
mortgage of May 9, 1892, of which he was assignée, was the first 
mortgage upon the property. That case was tried and submitted to 
the court on April 19, 1897. On May 1, 1897, Russell assigned the 
certiflcate of tax sale which he held to the appellee Henry T. Corson 
for fOOO in cash, and Corson's promise to pay |400 more on demand. 
On July 22, 1897, the court rendered a decree in the foreclosure suit 
that the mortgage to Evans held by the appellant was "a valid and 
subsisting lien from June 17, 1890, upon the premises therein de- 
scribed, prior to the lien of the mortgage to the Vermont Investment 
Company, and prior and superior to any and ail claims of the défend- 
ants, and each of them, and that said défendants, and each of them, 
and ail parties claiming under them, or either of them, since the com- 
mencement of the action, and the filing of notice of pendency thereof, 
June 19, 1896 (though such persons, if any, so claiming since said 
date might not be parties to the action), be forever barred and fore- 
closed of ail right, title, interest, and equity of rédemption in and to 
said mortgaged premises," unless they redeemed from the sale under 
that decree. The amount found due on the debt secured by this de- 
cree was Ç16,618.26, and the mortgaged property is worth only |3,000. 
The appellant was proceeding to advertise the property for sale under 
this decree, and expected to be the purchaser at the sale, when the 
appellee Corson took proceedings to obtain a tax deed thereof on the 
sale of November 7, 1894 ; and the appellant brought this suit to en- 
join him from so doing, on the grounds that the appellee Corson stood 
in the shoes of the second mortgagee, Russell, who was a défendant 
in the foreclosure suit; that Russell, and ail claiming under him, 
were barred by the decree in that suit from asserting any lien or title 
superior to that of the appellant's mortgage; that a second mortgagee 
cannot acquire a tax title to the mortgaged property, as against the 
first mortgagee; and that the taxes on which the sale rests were 
illégal, and the sale was void. When the application for the pre- 
liminary injunction had been heard on this state of facts, the couit 
ordered that a temporary restraining order which had been issued 
be set aside and annulled "unless the complainant, John P. Allisom, 
as receiver of the property of the Western Home Insurance Company 
pay to the said défendant, Henry T. Corson, or C. S. Palmer, his at 
torney, the amount which the certificate of sale represents, which is 
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now held and owned by the said défendant Henry T. Corson, as the 
same appears from the complainant's bill of complaint, and défend- 
ant Corson's answer and return to the order to show cause," and re- 
fused to grant the injunction. The appeal challenges this order, 

When the appeal was taken the court below properly continued 
the restraining order in force until the questions it présents could be 
decided by this court. The same considérations which led to this 
wise exercise of its discrétion might well hâve induced that court to 
hold matters in statu quo, by the issue of the injunction, until a final 
hearing and décision of the case could be reached. No substantial 
loss or inconvenience would hâve been entailed upon the appellees by 
the allowance of the writ. Why, then, should net the injunction 
hâve been issued? Why should not the rights of thèse parties hâve 
been held where they were, without loss to any one, until the final 
hearing? The controlling reason for the existence of the right to 
issue a temporary Injunction is that the court may thereby prevent 
such a change of the conditions and relations of persons and property 
during a litigation as may resnlt in irrémédiable injury to some of 
the parties before their claims can be investigated and adjudicated. 
Undoubtedly an injunction ought not to be issued unless substantial 
questions of law or fact, whose décision in favor of the moving party 
would entitle him to ultimate relief, are presented. If it is reason- 
ably clear that he cannot ultimately succeed, — if his pleading dis- 
closes no cause of action or défense, — ^no injunction should be granted. 
But if the questions to be ultimately settled are serious and doubtful, 
and if the injury to the moving party will be certain, great, and ir- 
réparable if the motion is denied and the final décision is in his favor, 
while, if the décision is otherwise, the inconvenience and loss to the 
opposing party will be inconsiderable, and may well be indemnifled 
by a proper bond, if the injunction is granted, it is the duty of the 
chancellor to issue it. A preliminary injunction, maintaining the 
status quo, may properly issue whenever the questions of law or fact 
to be ultimately determined in a suit are grave and difiBcult, and in- 
jury to the moving party will be immédiate, certain, and great if it 
is denied, while the loss or inconvenience to the opposing party will 
be comparatively small and insignificant if it is granted. City of 
Newton v. Levis, 79 Fed. 715, 718, 25 C. C. A, 161, 163; Great Western 
E. Co. V. Birmingham & O. J. R. Co., 2 Phil. Ch. 597, 602; Glascott v. 
Lang, 3 Mylne & C. 451, 455; Shrewsbury & 0. R. v. Shrewsbury & 
B. E. Co., 1 Sim. (N. S.) 410, 426; State v. Brailsford, 2 Dali. 402; 
Blount V. Société Anonvme du Filtre, 6 U. S. App. 335, 3 C. C. A. 455, 
and 53 Fed. 98; Dooley v. Hadden, 38 U. S. App. 651, 20 C. C. A. 494, 
and 74 Fed. 429; Jensen v. Norton, 29 U. S. App. 121, 12 C. 0. A. 608, 
and 64 Fed. 662. 

"V^Tien the application for the injunction was made in the case at 
bar, the lien of the f oreclosure decree of the appellant was about to be 
divested by the issue of the tax deed to the appellee Corson. The 
appellant had the right, without leave of the court, to pay the amount 
which the certiflcate represented, and to obtain a discharge of its 
lien. Sess. Laws S. D. 1891, p. 60, c. 14, § 115. What he sought by 
his suit was an adjudication that this certiflcate was void, and a per- 
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petual injunction against the issue of a tax deed upon it. The re- 
fusai to issue the preliminary injunction unless he pays the amount 
represented by the certiflcate is, in eflect, an adverse décision of hia 
case before it reaches a hearing on its merits. It renders any subsé- 
quent adjudication futile, and any further prosecution of the suit 
nugatory. If he pays the amount represented by the certiflcate, its 
lien will be discharged, and there will be nothing further to litigate; 
and, if he refuses to pay it, the deed will issue, and his property will 
be conveyed, long before his case can be tried. In either event, if his 
claims are well founded, and the injunction is not issued, his rights 
will be seriously affected ; and the loss he sought to prevent will be 
sustained before his case can be heard on its merits, and the per- 
pétuai injunction he seeks will corne too late, in any event, to protect 
his rights or to avert his loss. On the other hand, if the injunction 
issues, and if the certiflcate of tax sale held by Corson is valid, and if 
the flnal décision is in his favor, he can then take his deed, and he 
will suffer no serious loss or inconvenience. The record présents a 
case in which the issue of the injunction can cause no substantial loss 
to any one in any event, while the failure to issue it may resuit in the 
loss of ail the rights which the appellant claims in his suit. In such 
a case a temporary injunction should issue, unless it is reasonably 
clear that the claims of the moving party are unfounded. 

Is it clear, then, from the facts presented on the application for 
thîs injunction, that the appellant will not ultimately be found to be 
entitled to a perpétuai injunction, or to some relief in equity, against 
the issue of this tax deed? He claims that Corson is barred from 
any right or title to this land under his tax certiflcate by the decree in 
the suit for the foreclosure of the first mortgage upon it, to which 
Eussell was a party défendant. Is it certain that he is not? Cor- 
son had no greater rights than Eussell, because he bought of a dé- 
fendant to that foreclosure suit while the suit was pending, and when 
a notice of its pendency was on file. Henderson v. Wanamaker, 79 
Fed. 736, 738, 25 C. C. A. 181, laS. The bill in that suit contained 
a prayer that the mortgage held by the appcdlant might be declared 
a valid and subsisting lien from the date of the exécution thereof, on 
June 17, 1890, and that the défendants and ail persons claiming un- 
der them subséquent to the commencement of the action might be 
barred and foreclosed of ail right, claim, lien, and equity of rédemp- 
tion in the mortgaged premises; and after an answer by Eussell, and 
a hearing, that prayer was granted. When that suit was commenced, 
when Eussell answered the bill, and when the case was tried, Eussell 
held this certiflcate of sale, and the certiflcate was based on taxes 
levied after the date of the exécution of the mortgage of the ap- 
pellant. It is true that he did not plead it in his answer, but he 
might hâve pleaded it, and he might hâve had the validity and efifect 
of his certiflcate adjudicated in that suit. The holder of a tax certifl- 
cate or title acquired after the date of a mortgage is a proper party 
to a suit to foreclose it. Mendenhall v. Hall, 134 U. S. 559, 568, 10 
Sup. et. 616. In an action between the same parties, or those in 
privity with them, upon the same claim or demand, a judgment upon 
the merits is conclusive, not only as to every matter offered, but as 
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to every admissible matter which mlght hâve been oflered, to sustain 
or deféat the claim or demand. Cromwell v. County of Sac, 94 U. S. 
351, 352; Board of Com'rs v. Platt, 79 Ped. 567, 671, 572, 25 0. C. A. 
87, 91. "It is a universal rule of law that if tbe party fail to plead 
matter in bar to the original action, ànd judgment pass against him, 
he çannot afterwards plead it in another action founded on that judg- 
ment." Dickson v. Wilkinson, 3 How. 57, 61. In Hefner v. Insur- 
ance Co., 123 U. S. 747, 8 Sup. Ct, 337, one Bâtes, who was the owner 
of the premises, mortgaged them to the Insurance company on August 
23, 1870. On November 15, 1871, the county treasurer sold them to 
one Callanan for the taxes of 1870, and on December 1, 1874, he 
issued to him a tax deed thereof. On October 31, 1876, the insurance 
company filed a bill to foreclose its mortgage, and made Bâtes, the 
mortgagor, and Callanan, the owner of the tax title, parties défendant 
to its suit. The bill made no mention of the tax title, but contained 
the customary allégation that Callanan "claims some interest in and 
to a portion of the mortgaged premises, the exact nature of whieh 
your orator is unable to détermine," and a prayer for "a decree of fore- 
closure against the premises hereinbefore described, against ail of 
the before-named défendants, and that the right, title, and interest 
of each and every of the said défendants be. by decree of this court, 
forever barred and foreclosed," for a sale of the premises by a master, 
and for, "ail and singular, such relief as your orator is equitably en- 
titled to receive." A writ of subpœna was issued on this bill, and 
was served on Bâtes and Callanan. Bâtes answered, and Callanan 
made default. Théreafter and on May 21, 1877, a decree was ren- 
dered that the mortgage "is a lien upon the mortgaged premises, 
prior and paramount to the lien of each and every of the said défend- 
ants, * • • and that the right, title, and equity of rédemption of 
each and every of the défendants in this suit be, by a sale of the said 
mortgaged premises hereunder, forever barred and foreclosed, and the 
purchaser at such a sale shall take the premises sold by title absolnte; 
and such title shall relate back to the date of the exécution of the 
mortgage to the complainant, to wit, the 2;M day of Augiist, 1870." 
After the decree was made the insurance company purchased the 
property under it; and Callanan conveyed his right and title to it 
under the tax deed to Hefner, who took possession of it. The insur- 
ance company thereupon brought an action of ejectmént against him. 
He pleaded his title under the tax deed to Callanan. But the su- 
prême court held that Callanan was a proper, if not a necessary, party 
to the foreclosure suit, that the court which rendered the decree in 
that suit had jurisdiction to détermine the validity or invalidity of 
the tax title, and that the decree was "a conclusive adjudication, 
which cannot be collaterally impeached by Callanan or those claim- 
ing under him, that he had no valid title or lien of àny kind against 
the plaintiff as mortgagee of the land in question, and as purchaser 
at the sale under the decree of foreclosure, and was rightly held to 
estop the grantees of Callanan to set up his tax title." The simi- 
larity between the essential facts in this case and those in the case 
at bar is marked and striking; and, under the rules and décisions to 
which we hâve adverted, it can hardly be truthfully said that it is so 
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clear that the appellee Corson is not estopped from assertîng and per- 
fecting his tax title by the foreclosure decree that that question is not 
worthy of serions considération. 

Another claim of the appellant is that the tax sale and tbe tax cer- 
tificate are void, and entitle Corson to no deed, because a portion of 
the tax for which the sale was made was illégal. It is conceded that 
at least one-third of thèse taxes were levied without jurisdiction, and 
were illégal. But the land was sold for ail the taxes, légal and illégal, 
for the single sum of $1,164.35 ; and a certificate of its sale for that 
amount was issued by the county, and has now been assigned to the 
appellee Corson. This sale was made on November 7, 1894. The 
|1,1C4.35 named in the certificate was the amount of thèse taxes, and 
the interest, costs, and penalty thereon to that date; and the only 
way the appellant could redeem this land from this sale was by pay- 
ing this entire amount, and interest from the day of the sale. Sess. 
Laws S. D. 1891, p. 60, c. 14, § 115. It is true that bef ore the appellee 
Eussell purchased this certificate, on January 31, 1896, the illegality 
of thèse taxes had been discovered, and that on this account the 
county sold the certificate to Russell for $246.20 less than its face, 
and that Corson paid and agreed to pay only $1,000 for it in May, 
1897, when it represented, and the amount required to redeem from 
the sale it recited was, more than $1,500. Id. pp. 66, 67, §§ 114-116. 
But it is also true that the attorney for the appellee Corson, in his 
affidavit in this case, and the certificate itself, demand the entire 
$1,164.35, and interest thereon from November 7, 1894, as a condition 
of its surrender or rédemption. Can the purchaser or the assignée 
of the purchaser of a certificate of a sale for a tax that is in part légal 
and in part illégal, who has purchased it of the county at a discount 
on account of the illegality of a part of the tax for which the sale was 
made, demand of the owner of the land the payment of the illégal 
as well as the légal part of the tax, with interest at 12 per cent, per 
annum, and impose upon him the penalty of a forfeiture of his title 
if he fails to comply with the demand? An affirmative answer to this 
question is not so clearly right that it should be given without serions 
attention. 

The appellant insists that if the appeUees were not estopped by the 
foreclosure decree, and if the sale had been made for a légal tax, still 
they could not lawfuUy take a tax title upon the property, against 
him, because he held the flrst mortgage upon it, and the second mort- 
gagée, Eussell, is not permitted to divest the lien of a prior mortgagee 
by acquiring a subséquent tax title upon land which furnishes a com- 
mon fund for the discharge of both their debts. In this view he is sus- 
tained by the following authorities: Trust Co. v. Wickhem (S. D.) 69 
N. W. 14, 70 N. W. 654 ; Fair v. Brown, 40 lowa, 209, 210 ; Eck v. Swen- 
numson, 73 lowa, 423, 424, 35 N. W. 503; Frank v. Arnold, 73 lowa. 
370, 371, 376, 35 N. W. 453; Black, Tax Titles, §§ 279, 280; Goodrich 
V. Kimberly, 48 Conn. 395, 396; Woodbury v. Swan, 59 N. H. 22; 
Smith V. Lewis, 20 Wis. 369, 373; Garrettson v. Scofield, 44 lowa, 35, 
37. In the last case, a second mortgagee, who pleaded his tax title in 
answer to a bill for a foreclosure of the flrst mortgage, was held to 
hâve no title to the premises, but to be entitled to receive from the 
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proceeds of the foreclosure sale the amount which he paid for the 
taxes, with interest at 6 per cent, per annum, but without penaltiea 
or costs. If thèse décisions are right, the appellees could not hâve 
recovered more than a reimbursement of the amount of légal taxes 
which Russell's purchase of the certîficate discharged, with simple 
interest from the date of payment, if they had pleaded their claim 
under it in the foreclosure suit. They could not hâve recovered the 
amount represented by the certiflcate, the amount bid at the sale, and 
12 per cent, interest per annum, nor could they hâve acquired title to 
the property as against the appellant. We will not extend this opin- 
ion by a discussion of the questions presented hère. Enough bas 
been said to show that the appellant did not fail, on his application 
for the injunction, to at least raise a serious question whether he 
would not be entitled on a final hearing to the perpétuai injunction 
which he sought. This is not the time for the décision of the issues 
of law suggested by this record, and we forbear to discuss them. 
There is no answer to the bill, no testimony on the issues to be flnally 
heard before us, and there bas been no final hearing in the court below. 
We defer the expression of our opinion on the merits of the case until 
we are advised what issues it présents, and until the court below bas 
rendered its decree upon the final hearing. Meanwhile the appellees 
should be enjoined from making or receiving a tax deed until the case 
is flnally decided. Such an injunction will entail no substantial loss 
or inconvenience or risk of it upon the appellees, if they hâve a good 
défense to this suit, but will merely delay the exécution of their deed 
a few months, during which the money they hâve invested draws more 
than 12 per cent, interest per annum, while to Tefuse it would cause 
the loss of ail the rights which the appellant seeks to enforee if his 
claims are well founded. Thèse claims are certainly not so frivolous 
and devoid of merit that they can be rightfully dismissed without a 
full hearing and serions considération. The order appealed from is 
reversed, and the case is remanded to the court below, with directions 
to issue the preliminary injunction as prayed in the bill. 



MASSACHUSETTS LOAN & TKUST CO. et al. v. HAMILTON. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1808.) 

No. 424. 

1. Construction of Statutes— Meaning op "Bait,road. " 

Tlie Word "railroad" has no such flxed définition as to enable a court to 
détermine whettier, by its mère use in a statute, it applies to street rail- 
ways or not. It may be used in its broad sensé, wlilcti Includes a street 
railroad, and any other klnd of road on, whioh rails of iron are laid for 
the wheels of cars to pun upon, wtiether propelled by steam, electrlcity, 
horse, or other power, or It may be used in its technical sensé, which does 
not apply to ^treet rallroads. 

2. BULE OF COÎTSTKUCTION. 

As a gênerai rule, statutes are presumed to use words in their popular 
sensé; but the safest rule of construction is to take the entire provisions 
of the statute, and thereby ascertaln, if possible, what the législature in 
tended. The meaning must dépend upon the context, and be ascertained 
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from the occasion and necessity of the law, the mlschicf felt, and the object 
and remedy in view. 
8. Samb. 

The différence between Street rallroads and railroads of commerce for 
gênerai traffic consists in their use, and not in tlieir motive power. 
4. Samb. 

Tbe words "railroad" and "raihvay" are synonymous, and, uiider ail or- 
dinary circumstances, are to be treated as witliout distinction of meaiiing. 

6. SAME — JuDUMENTS POR PeKSONAL InJURIBS — PrIORITY OF I^TKN. 

ïhe Montana statute which provides that a judgment against "any rail- 
way corporation" for any injury to person or property, or for material fur- 
nislied, etc., stiall be a lien, witliin the county where recovered, superior 
to the lien of any mortgage or trust deed on the railroad property (Coiup. 
St. 1887, div. 5, § 707), being constrned in connection witli other provisions 
of the same statute (which plainly refer only to the railroads of commerce), 
does not include street railroads. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Eansom Cooper and McConnell, Clayberp; & Gunn, for appellants. 

Edwin W. Toole, Thos. C. Bach, and Jos. K. Toole, for appellee. 

Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. Appellee, in an action against the 
Great Falls Street-Kailway Company to recover damages for personal 
injuries received, obtained a judgment for |7,5O0, with costs, and 
brings this suit in equity to enforce the judgment lien against appel- 
lants, as a prior and superior claim and lien, upon the property of the 
street-railway company, to the mortgage lien and claim of the Massa- 
chusetts Loan & Trust Company. Whether a judgment rendered 
against a street-railway corporation for personal injuries has priority 
over the lien of a mortgage upon the corporate property dépends upon 
the interprétation to be given to the pro%'isions of section 707 of the 
fifth division of the Compiled Statutes of Montana of 1887, which 
reads as follows: 

"A judgment against any railway corporation for any Injury to person or 
property, or for material furnished, or vrork or labor done upon any of the 
property of such corporation, shall be a lien vî^ithin the county where recovered 
on the property of such corporation, and such lien shall be prior and superior 
to the lien of any mortgage or trust deed provided for In this act." 

Does this section apply to street railroads? Was it the intention 
of the législature, at the time of the adoption of this section, that it 
should apply to ail railroad corporations within the state, — to street 
railroads, as well as to commercial and steam railroads, operated by 
means of locomotives and cars, for the transportation of passengers 
and freight? Is there anything in the laws of Montana which sheds 
any light upon the question of the intent of the législature? If not, 
how is the intent to be ascertained? What do the authorities say 
upon this subject? 

In May, 1873, the législature of the territory of Montana passed 
"An act to provide for the formation of railroad corporations in the 
territory of Montana" (St. Mont. 1873, p. 9.3). The provisions of this 
act are gênerai in their character, and are ail spedally applicable to 



690 88 FEDERAL REPORTER. 

steam raiiroads. At the time of the passage of this act tbere were 
no raiiroads of any kind within the territory. In 1887 the législa- 
ture of the territory passed "An act in relation to raiiroads," consist- 
Ing of six sections, which, in the Compiled Statu tes of Montana, is 
treated as a supplément to the railroad act of 1873, and numbered 
sections 702 to 707; the last section, heretofore quoted, being the 
one under considération. Sections 702 to and including 706 are 
specially applicable to steam and commercial raiiroads. At the 
time of the passage of this act there were no street railways with- 
in the territory of Montana, but at the same session (1887) the légis- 
lature passed an act providing for municipalities licensing and au- 
thorizing the construction of street raiiroads. Section 325 of the 
municipal act provides, among other things, that "the city council of 
ail cities incorporated under this act shall hâve the following pow- 
ers" (subdivision 14) : "To regulate and control the laying of railroad 
tracks and prohibiting the use of engines and locomotives propelled 
by steam or to regulate the speed thereof when used;" (subdivision 
16) "to license and authorize the construction and opération of street 
ra,ilroads and require them to conform to the grade of the streets as 
the same are or may be established." The législature of Montana 
in 1893 passed an act, approved March 2, 1893, extending the provis- 
ions of chapter 36 of the Compiled ï^aws of 1887, relating to the condi- 
tional sale of railroad equipments, to street-railway equipments. This 
act was entitled "An act relating to certain contracts for the condi- 
tional sale, lease or hire of raiiroads and street railway equipments 
and rolling stock, and providiilg for the recording thereof." Section 
393 of the Civil Code of 1895 provides, "The purposes for which the 
private corporations mentioned in the last section are" (subdivision 
15) "the construction and maintenance of a railroad and of a tele 
graph line in connection therewith and a street railroad of any kind." 
The constitution of Montana (section 12, art. 15) déclares that "no 
street or other railroad shall be constructed within any city or town 
without the consent of the local authorities," etc. 

But little is gained by a référence solely to the meanlng of the word 
"railroad." The word, of itself, has no such flxed définition as to 
enable the court to détermine whether, by its mère use in a statute, 
it applies to street railways or not. It may or may not include them. 
It may be used in the statute in its broadest sensé, or it may be used 
in its technical or popular sensé. 19 Am. & Eng. Enc. Law, 777 et 
seq.; Bishop v. North, 11 Mees. & W. 418; Lieberman t. Eailway Co., 
141 ni. 140, 147, 30 N. E. 544; Bloxham v. Railroad Co., 36 Fia. 519, 
539, 18 South. 444; Punk v. Railroad Co. (Minn.) 63 N. W. 1099. In 
its broadest sensé, it undoubtedly includes a street railroad, and every 
other kind of a road or way on which rails of iron ave laid for the 
wheels of cars to run upon, whether propelled by steam, electricity, 
horse, or other power, carrying light or heavy loads of freight or pas- 
sengers, or both. 2 Bouv. Law Dict. tit. "Raiiroads." In its tech- 
nical sensé it does not apply to street raiiroads. Louisville & P. R. 
Co. V. Louisville City Ry. Co., 2 Duv. 175; Ror. R B. 1422; EUlott. 
Boads & S. 558. 
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It may be, as counsel for appellee claini) that searching for législa- 
tive intent is often like "hunting for a needle in a haystack"; but it 
is neverthelesa the duty of courts to make tlie search by applying the 
usual magnets of construction, and drawing therefrom, through the 
ordina^ chEuinels of tbouglit, such intent. There is no other way to 
détermine the question, and the fact that it is diflScult simply makes it 
more necessary that a thorough search be made. If tiiere is any 
doubt about the true meaning of the word or term used in a statute, 
the législative intent is not to be determined from that particular ex- 
pression, but from the gênerai législation of the state concerning the 
same subject-matter. It may in some connections hâve a broad and 
coijiprehensive meaning, and in others a narrow and limited meaning. 
As a gênerai rule, statutes are presumed to use words in their popular 
sensé, and courts often apply this rule in order to arrive at the object 
and intent of the législature. End. Interp. St. § 76. But in ail 
cases the safest rule is to take the entire provisions of the statute 
where it is used, and thereby ascertain, if possible, what the législa- 
ture intended. The meaning of the word must always dépend upon 
the context and the législative intent of the statute in vrhich it is 
used, from the occasion and necessity of the law, from the mischief 
feit, and the object and remedy in vievp. Potter's Dwar. St. 194, note 
13. Following thèse, or other similar, rules of construction, the courts 
hâve in many instances held that the word "railroad" does in certain 
statutes include street as well as steam railroads, and in others that it 
refers only to the railroads of commerce. No particular stress should 
be given to the différence in the motive power of the respective roads. 
The différence between street railroads and railroads of commerce 
for gênerai trafflc is veell understood. The différence consists in 
their use, and not in their motive power. A railroad, the rails of 
which are laid to couform to the grade and surface of the street, and 
which is otherwise constructed so that the public is not excluded 
from any part of the street as a public way; which ruus at a moderate 
rate of speed, compared to the speed of traffic railroads ; which car- 
ries no freight, but only passengers from one part of a thickly popu- 
lated district to another, in a town or city and its suburbs, and for 
that purpose runs its cars at short intervais, stopping at the street 
crossings to receive and discharge its passengers, — is a street rail- 
road, whether the cars are propelled by animal or mechanical power. 
Williams v. Eailway Co., 41 Fed. 556. The railroads of commerce 
dérive their powers from, and are governed by, national or state 
législation. The street railways are regiilated and controlled, 
principally, by municipal laws. It bas been held that street-railway 
companies are "railroad corporations," within the meaning of "An act 
to enforce against railroad corporations" certain provisions of the 
state constitution, where such constitutional provisions include ail 
corporations organized for business in its prohibition, and no words 
are used in the body of the act which were intended, or could fairly be 
used, as making any distinction between steam and other railroads, 
and where it is apparent that both street railroads and steam rail- 
roads are within the mischiefs recited in the preamble or other 
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parts ol the act, ând within the remédies provided for in the act. 
Cheetham v. McQormick, 178 ta. St. 18T, 191, 35 Atl. 631. In Ten- 
nessee it is held ttat aji act relating to railroads, vehich requires cer- 
tain précautions to be used in the movement of trains in tiie city of 
MempMs, is applicable to a duiiitny train of Btreet cars. Katzen- 
berger v. Lawo, 90 Tenn. 235, 16 S. W. 611. And in Ohio, that a stat- 
ute giving a lien to mechanics, laborers, etc., for work done upon 
"any raUroad, turnpike, plank toàd, canal or any public structure," 
applies to street railroads. New England Engineering Co. v. Oak- 
wood St Ey. Co., 75 Fed. 162. 

The words "railroad" and "ràilway" are synonymous, and, under 
ail ordinary çifçumstances, they are to be treated as without distinc- 
tion in meaning. As said by Mr. Justice Green in Gyger t. Railway 
Co., 136 Pa. St. 96, 104, 20 Atl. 399: 

"When either one or the other ôf thèse words Is used In a statute, and the 
oontext requires that a partlcular kiiia of road is Intended, that klnd of a road 
wiH be held to be the subject of the Statutory provision; but if the context 
contains no such Indications, and eithçr of the words Is used in descrlbing 
the subject-matter, the statute wlU be held applicable to every species of road 
which is embraced within the gênerai sensé of the word uSed." Hestonvllle, 
M. & F. Pass. R. Ck). V. City of Phlladelphia, 89 Pa. St. 210; Borough of 
Millvale v. Bvergreen Kailway Co., 131 Pa. St. 1, 18 Atl. 993; RafEerty v. 
Traction Co., 147 Pa. St. 579, 589, 23 Atl. 884. 

A corporation with authority to construct, complète, and operate 
a railroad is none the less a railroad corporation, within the statute 
authorizing municipal subseriptions to railroad companies, because 
it is also a coal or a mining or a furnace or a manufacturing Com- 
pany. Randolph Co. v. Post, 93 U. S. 502, 511; Improvement Co. v. 
Slack, 100 U. S. 648, 659. 

In Electric Co. v. Simon, 20 Or. 60, 65, 25 Pac. 147, 148, the conten- 
tion of the plaintifE was that the statute of Oregon, which, among 
other things, provides that "a corporation organized for the construc- 
tion of any railway" might condemn land for a right of way and other 
specifled purposes, contemplâtes the exercise of such power as much 
by street and suburban railways propelled by horse power or elec- 
tridty as railroads where cars are propelled by steam. The court, 
after reviewing the varions provisions of the statute, specifying the 
objects and purposes for which land might be talcen by railroad cor- 
porations, held that it did not apply to the street railway, so as to 
authorize it to take private property, without the consent of the 
owner, for its own use as a right of M'ay. In the course of the opin- 
ion the court said : 

"While it Is true that the word 'railway' may include railroads operated 
by steam, as well as those whose cars are propelled by some other power, 
yet it is common knowledge that such corporations as belong to the latter c'ass 
are usually operated as street railways for local convenience. The plaIndfC 
is an eleetric company, and as such, we know, belongs to the class of corpora- 
tions operated as street railways for the benefit of the local public." 

After quoting several provisions of the statute, the court said: 

"Pew, if any, of thèse provisions bave any référence to the class of corpora- 
tions to which the plalntifC belongs, and was scarcely Intended to apply to 
them. They contemplate and authorize a railway to be constructed where 
none was built before, through the country; requiring bridges, cuttings, fill 
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Ings, and embankments, and sometimes tunnels through hills and mountains, 
and also the building of dépôts and Stations for tbe accommodation of frelght 
and passengers, of engine bouses, repair shops, switcbes, and turnouts, to çn- 
able the corporation to properly conduct its business." 

Thèse authorities show the necessity that exista for the courts, in 
ail cases, to look carefully to the statute itself, in connection with the 
history of the times, and the contemporaneous législation, in order 
to discover in what sensé the word "railroad" is used, or to ascertain 
what particnlar kind of a railroad the législature intended should 
corne within its provisions. The gênerai railroad act of 1873 may 
be said to hâve référence only to the railroads of commerce, and it 
is fair to présume that the législature did not then hâve in mind the 
construction of street railvrays, although sections 1, 2, and 3, author- 
izing the formation and incorporation of railroad corporations, are 
broad enough to include corporations for the construction and main- 
tenance of street raiiways. 

In Oler v. Eailroad Co., 41 Md. 583, 589, objection was made to the 
certificate of incorporation for a horse-railroad company on the 
ground that the provisions of the act of 1870, under vphich it was or- 
ganized, referred to roads similar to those alone upon which steam 
is used as the motive power. The court said : 

"We' do not see wby so limited a construction should be put upon this law. 
It would be agalnst both its spirit and letter. The term 'railroad' is used 
without qualification or restriction, and we hâve found nowhere — either in 
the preamble or body of the law— any allusion to the motive power used, as 
limiting its ordinary meaning or making a distinctive class. It is very true 
that many of the spécial requirements contained in the law are applicable 
only to railroads of the character of those upon which steam is now used. 
Had they not been made parts bf the law, it might hâve furnished an argu- 
ment, that would not hâve been without weight, that sueh roads were intended 
to be excluded from its opération; but we do not understand that their being 
in the law can furnish any sound reason for the exclusion of other classes of 
railroads, when the language of its gênerai provisions, as is the case with the 
law before us, is broad enough to embrace them." 

See, also, City of Chicago v. Evans, 24 111. 52; City of Clinton v. 
Clinton & Lyons Horse Ry. Co., 37 lowa, 61; New York Cable Co. v. 
Mayor, etc., of New York, 104 N. Y. 1, 10 N. E. 332; Lieberman v. 
Bailroad Co., supra. 

In New York, from 1850 to 1884, ail street railroads were incorpo- 
rated under the gênerai steam railroad act. Cook, Stock, Stockh. 
& Corp. Law, § 912, and authorities there cited. But no question is 
hère presented whether street raiiways can be incorporated under 
the provisions of the railroad act. The street-railway company in 
this case was not organized under the gênerai railroad act of Mon- 
tana. It is a corporation organized and existing under and by vir- 
tue of the laws of the state of New Jersey. The supplemental act 
passed in 1887 "in relation to railroads" does not mention street raii- 
ways, and ail its provisions, independent of the section under con- 
sidération, are specially applicable to the railroads of commerce. 
Street raiiways were then in contemplation in the minds of the mem- 
bers of the législature, for at the same session an act was passed giv- 
ing to ail incorporated cities the power to license and authorize the 
construction and opération of sti'eet railroads. What signiflcance, 
B8 F.— 38 
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if «jftf, shoqld be giveii ,to thèse lacts? Is it not sho^n, from ail this 
le^slation, includiag section 12 of article 15 of the state constitution, 
that thè le^élature ôf Montana" regarded railroads and street rail- 
roads as being différent in théir châracter? Is it ilôt f air to infer 
that when thè t«rta "railroad" is alone mentioned the act refers only to 
thie railroads ofi commerce, and is not this inference Strengthened by 
the fact that when "street railwajyB" are ctearly intended to be em- 
braced in the provisaons of the act the preflx "street" is used in order 
to spécially designate the kind and character of railroad to which the 
law is intended to apply? We are of opinion that this act, in ail of 
its provisions, was intended by the législature to apply only to the 
railroads of commerce. This conclusion is supported by a careful 
considération of each of the six sections, and the évident object and 
purpose of ail their provisions. The flrst section (Comp. St. Mont. 
1887, § 702) provides that "any railroad corporation chartered by or 
organized under the laws of the United States, or of any state or terri- 
tory whose line of railroad âhall reach or intersect the boundary line 
of the territory at any point, may extend its railroad into this terri- 
tory from any point or points to any place or places within the terri- 
tory, and may bnild branches from any point of such extension or 
continuation of any such extension or brauch," and then directs what 
shall be doue by the corporation before making such extension, etc. 
This is manifestly applicable only to the railroads of commerce, and 
bas no application whatever to street railways. The same can be 
said of the second section (703), providing that "any two or more rail- 
road corporations whose respective Unes • • • are wholly or 
partly within this territory" may, in certain cases, be operated to- 
gether as one property, and their stock, franchise, and property Con- 
solidated so as to become one corporation, etc. Then follows the 
third section (704), whîch provides that "any railroad corporation 
whose line is wholly or partly within this territory, or reaches the 
boundary line thereof, • • • may lease or purchase the whole or 
any part of the railroad, or line of railroad of any other railroad cor- 
poration," together with the rights, powers, privilèges, and franchises 
pertaining thereto. Thèse sections furnish the earmarks that show 
plainly wliat character of railroad the législature had in view at the 
time of the passage of the act. Section 5 (70G) starts ofî with the 
proviso that "any railroad corporation whose line is wholly or partly 
within this territory, whether chartered by or organized under the 
laws of this territory or of the United States or of any other state or 
territory, shall hâve authority and power to make, issue, negotiate 
and deliver its bonds, securities or obligations, • • • exécute 
and deliver such mortgages or deedsof trust upon any or ail of its 
property" as the board of directors may détermine or direct, and pro- 
vides that the record of s,uch mortgages or deeds of trust in the office 
of the secretary of the territory shall be notice of their existence and 
contents to ail parties whomsoever, without any further record. Ad- 
mitting, for the sake of argument, that some provisions of this section 
might be applicable to street railways, if they were alluded to or men- 
tioned in the act, itis apparent from the object, scope, and effect of 
the previous sections, and the language at the head of the provisions 
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in this section, that the législative mind was directed solely to the 
character of railroads operated by steam for the purpose of the gêner- 
ai traffic of carrying freight and passengers, and herein designated as 
the "railroads of commerce," as distinguished from street railways 
in the cities and towns for the convenience of passengers only. 

This brings us to the sixth section (707), — the one under considéra- 
tion. It is true that the words, "a judgment against any railway 
corporation for any injury to perspn or property," if takeu by them- 
selves, without référence to the language in the latter part of the sec- 
tion, which provides that "such lien shall be prior and snperior to the 
lien of any mortgage or trust deed provided for in this act," or to the 
language of the previous sections, are broad enough to apply to al) 
kinds of railways. But the judicial mind must draw its inspiration 
from the language of the entire act, its declared object and i)urpose, 
the mischiefs, if any, that it was intended to prevent, and the spécial 
powers and remédies it was intended to give. In the passage of this 
particular section the législature seems to hâve had in mind the 
thought that the railroads with the "iron horse," extending through 
varions counties of the state, in regard to which ail the previous sec- 
tions had spécial référence, ought to be subject to some distinctive 
législation in order to protect the class of people for whose spécial 
beneflt this provision was inserted. It is a matter of coramon knowl- 
edge that there are many more judgments obtained in favor of parties 
who hâve been injured in their persons or property against the rail- 
roads of commerce than against the local street railways in the cities, 
because of the greater risks and hazards. The sarae is true of the 
other class of judgments. Moreover, such railroads often commence 
the construction and opération of their roads by executing and re- 
cording a blanket mortgage or deed of trust covering ail the property 
they then had or might at any time thereafter acquire, thus making 
It difQcult for people who are injured in their person or property, or 
those who hâve furnished supplies or performed labor for the railroad 
corporation, to obtain their just demands; and hence it was deemed 
proper, if not necessary, to pass such a law, as a protective measure. 
If it can be said that such persons also needed protection from street- 
railway corporations, the answer is that, if the législature so thought, 
it was its duty — as in the passage of other acts at the same session — 
to hâve included street railways within the terms of the section. We 
hâve no power to insert "street railways" into this section of the act, 
with the knowledge we hâve that ail the other provisions of the act 
refer in clear, plain, and unequivocal terms to other kinds of rail- 
ways or railroads. Especially is this true when we flnd acts passed 
at the same session where the word "street" is used as a prefix to 
the word "railway" or "railroads" in ail acts intended to apply to 
street railroads. It is true that the courts may in certain cases im 
pute a législative intent not expressed with perfect clearness, where 
the words used import such intent, either necessarily or by a plain and 
manifest implication. But it would be a dangerous exercise of ju- 
dicial authority, not to be justifled by any considération, for a court 
to déclare a law by the imputation of intent, when the words used do 
not import it, either necessarily or by plain implication, and when ail 
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the surroundings of the enactment clearly show that the construc- 
tion claimed could not hâve been within the législative thought. 
Suth. St. Const. § 433. It cannot reasonably be said that the vrords 
"raiiroad corporations" are used in the statute "without qualification 
or restriction," when the language used in the varions provisions of 
the act clearly indicates the kiud of railroads the législature had in 
View. 

In Funk v. Railway Co. (Minn.) 63 N. W. 1099, it was held that 
chapter 13, Gen. Laws 1887, which provided that "every railroad cor- 
poration owning or operating a railroad in this state shall be liable 
for ail damages sustained by any agent or servant thereof by reason of 
the négligence of any other agent or servant thereof without con- 
tributory négligence on his part when sustained in this state," is not 
applicable to a street-railway corporation. The reason s given for 
the conclusions reached are in some respects specially applicable to 
this case. The court, among other things, said: 

"But If we assume that at the time of the passage of the law of 1887 the 
hlstory of street cars was generally known, and their use, method of opéra- 
tion, and dangers therefrom well understood, can It be fairly and reasonably 
held that It was the législative intent to apply the term 'railroad' to street 
railways? It is a matter of common knowledge that street cars operated by 
cable or electricity are more readily managed than those operated by steam, 
where long passenger and frelght trains, with their weight and momentum, 
are not so easily eontrolled. Street cars are generally run separately, rarely 
with more than two or three coupled together, and there Is but Uttle danger 
of collision. They do not run so rapidly, their movements are easily and 
quiekly checked, and the roadbeds are constructed upon level or graded streets, 
without deep cuts, and generally llghted. Nor do street railways cairy freight. 
The greatest railroad hazard, and danger of personal Injury to railroad em- 
ployés, arises from operating frelght trains. There is no such danger In op- 
erating street railways, whatever may be the motive power, because they do 
not carry freight. Especially is the danger in coupUng freight cars entirely 
absent. They get their business from the street, usually in populous cities, 
where passenger travel Is the only business carried on. Street cars do not 
usually run beyond the clty limits, and none beyond the state boundary. 
The words in the law of 1887 making a railroad corporation operating a rail- 
road in this state liable for damages 'when sustained within this state' were 
undoubtedly aimed at the railroads operated by steam, where their lines ex- 
tended beyond the jurlsdietion of the state. It Is true thèse restrictive words 
would Include railroads operated by steam whoUy within the state, but they 
were inserted to prevent the bringing of suits where the Injury was sustained 
upon railroads outside of this state, but where the lines of the same railroad 
come within the boundary of our own state. Hence the words, 'when sus- 
tained within this state,' evidently refer to railroads operated by locomotives, 
and it was such railroads the législature had in contemplation when this tenu 
was used. Through our territorial and state législation, the term 'railroad' 
has acquired a definite and well-understood meaning, and it has never been 
understood to include street railways. It is usually applied to the ordinary 
steam railroad of commerce, and, when there has been législation in regard 
to street railways, they hâve been so designated. * * • If we were to hold 
that the term 'railroaid' in the law of 1887 applied to street railways because 
the Word Is broad enough to cover ail roads constructed of iron or steel rails 
for wheels of cars to run upon, we see no reason why it should not be so con- 
strued whenever found in the other législation of this state. This would re- 
qulre street railways to build dépôts and waiting rooms for passengers, for 
there is Just as 'inuch reason to make the word 'railroad' applicable in this 
respect as to personal Injury cases. This is but one of the very many in- 
stances where by the use of the word 'railroad' the company is required to 
perform certain duties,in respect to whlch it cannot reasonably be said that 
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the meanlng of such words ineludes Street railways. To so constnie it in such 
instances would lead to confusion, and be a palpable violation of the législative 
intent" 

Mitcliell, J., in a concurring opinion, said: 

"But accordlng to common popular usage the word 'railroad,' without any 
qualifying or explanatory preflx, Is generally understood as refeiTing ex- 
clusively to ordinary commercial railroads, used for the transportation of both 
passengers and freight, and whenever street railroads are referred to the word 
'Street' is prefixed. This is also the gênerai législative use of the words. 
In ail the législation of this state I hâve found no act (unless thls be an ex- 
ception) in which the word 'railroad' or 'railway,' standing alone, was not evi- 
dently intended to apply exclusively to ordinary commercial railroads. Neither 
hâve I found an act (unless this be an exception) which had référence to 
Street railroads in which the word 'street' was not prefixed. I do not claim 
that there might not be a law enacted where it would be évident, from its 
subject-matter and object, that the word 'railroad' was Intended to inelude 
street raiiroads. But in my opinion this is clearly not such a case. The oc- 
casion for enacting this law was the peculiar rislis incident to the opération 
of railroads, and especially those resulting from the négligence of fellow 
servants. The remedy sought to be attained was better protection to railroad 
employés from thèse peculiar hazards. * * ♦ The question is not whether 
the législature had the power to place street railroads in the same class with 
ordinary commercial railroads, but whether they hâve in fact done so. The 
différence in conditions aftecting the rislis to which employés are exposed 
is sufHeiently substantial to authorize the législature to malie the law ap- 
plicable to ordinary commercial railroads alone, and furnishes, in my judgment, 
ample renson for concluding that they so intended, and that they used the 
word 'railroad' in its ordinary popular sensé, and in the seuse in which they 
themselves had generally used it in other statutes." Kiley v. Kailroad Co. 
(Tex. Civ. App.) 35 S. W. 826; Railway Co. v. Johnson (Wash.) 25 Pac. 1081; 
Sears v. Railway Co., 65 lowa, 742, 744, 23 N. W. 150. 

The direct question hère involved was presented in Manhattan 
Trust Co. V. Sioux City Cable Ry. Ce, 68 Fed. 82. The court held 
that the lowa statiile (McClain's Code, § 2008), which déclares that "a 
judgment against any railway corporation for any injury to any per- 
son or property, shall be a lien within the county where recovered 
on the property of such corporation, and such lien shall be prior and 
superior to the lien of any mortgage or trust deed executed since the 
4th day of July, A. D. 1802," did not apply to street-railroad cor- 
porations. The court said : 

"It cannot be questioned, on the one hand, that a company engaged in oper- 
ating street cars upon lines of rails laid down along the streets of a town 
or City, for the transportation of passengers, is, in one sensé, a railway cor- 
poration, nor, upon the other hand, that there is a marlced and reeogiiizad dis- 
tinction between street-railway lines and those engagea in the gênerai passen- 
ger and freight trafllc of the country. * * * ïhe point in dispute résolves 
itself into the question whether, in the législation of the state, the terms 'rail- 
road or railway Unes,' or corporations operating railroads or railways, should 
be held to inelude street railways, when the latter class is not specifically 
named. The section of the Code already cited • * » forms part of chapter 
5, tit. 10, McClain's Code lowa, which ineludes the législation in regard to 
railways. An examination of the 147 sections of this chapter shows that in 
none of them are street railways named, and at least 137 thereof show af- 
finnatively, by the nature of the provisions thereof, that it was not the iutent 
to inelude street railways therein; and it is therefore the fair inference that 
the entire chapter was intended to apply only to the other class of railways. 
Thus, in tliis chapter it is enacted that every corporation operating a railway 
shall, at ail highway crossings, construet cattle guards, and erect signboards; 
must connect its Une, by means of a Y, with ail intersecting Unes, and receive 
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and draw tl)e cars of ail Connecting Unes; must stop not less than 200 feet 
from any other Une of railway Intersected or crossed; and must give signais, 
by bell or whistle, beginnlng at least 60 rods from ail highway erossings, of 
the approach of ail trains. ïhe application of thèse and similar provisions of 
this cliapter would be practically a prohibition of the running of street cars." 

After pointing ont other distinctions, the court proceeds: 

"So far the question bas been considered as though ail the proTlsions of chap- 
ter 5, tlt. 10, McClain's Code, bad been adopted at one time by the législature, 
whereas, in fact, they were not, and therefore It can be properly urged that 
regard must be had to the act which first adopted into the législation of the 
State the provisions of the section under considération; for if It should appear 
from the terms of that abt, as it passed the législature, that It was intended to 
inelude street railways within its provisions, such législative intent would 
not be changed or defeated because the section was subsequently codified as 
part of chapter 5, tit. 10." 

After referring to the 11 différent sections of the supplemental act 
(Laws lowa 1862, c. 169), it is said : 

"It is clearly apparent that, of thèse sectiops, at least nine hâve no applica- 
tion to street railways; and why, therefore, should it be held that the other 
two, to wit, sections 7 and 9, were intended to inelude street railways, when 
they are not named therein, and the same words, to wit, 'rallroad company,' 
are used in thèse sections as are employed in the other nonapplying sections? 
TJpon what theory can the court rlghtfully enlarge the meaning of the words 
'railroad company,' as used in sections 7 and 9, over the plain construction 
applicable to thèse same words when used in the other sections of the statute? 
There is certainly nothing in the language of thèse sections, or in the eontext, 
that gives support to the contention that the législature Intended thèse sections 
to apply to a class of corporations not Included in the other sections of the 
act * * * The conclusions reached are that, as there is in fact a marked 
distinction between rallroads used in the furtherance of the gênerai passenger 
and freight trafic of the state, and those used for street purposes only, we 
should naturally expect to find in the législation of the state provisions ap- 
plicable to the -one class which are not applicable to the other; that an ex- 
amination of the statutes of the state shows that such différence Is recognized 
therein; that chapter 5, tit. 10, McClain's Code, Is intended to embrace the 
provisions applicable to companies engaged in the gênerai passenger and 
freight trafic; that, as that is the gênerai purpose of the chapter, the court Is 
not justlfled in excepting out of it one or two sections, and holding that they 
inelude also street railways, when the latter are not speciflcally named therein, 
and there is nothing In the eontext of the chapter, or in the text of tlie original 
act of 1862, which shows the législative Intent to inelude street railways 
therein; that the adoption of other sections of the statute, not included In 
said chapter 5, which authorize the construction and opération of street rail- 
ways under the control of the city or town, wlth spécial provisions In regard to 
right of way and liabillty for injuries eaused to others, shows clearly that the 
législature did not Intend to Inelude street railways within the provisions of 
chapter 5, tit 10; and that the court cannot so inelude them upon the argu- 
ment that the proper protection of the people requlres the application of the 
same rule to both classes of corporations,— it being for the législature to glve 
force to this argument, If it deems It advlsable so to do." 

Having arriyed at the conclusion that the statute in question is 
not applicable to street railroads, and this being conclusive of the case, 
it is unnecessary to notice any of the other objections presented by 
appellant The decree of the circuit court is reveraed, and the cause 
remanded, with instructions to dismiss the bill. 
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McGEORGE et al. V. BIGSTONB GAP IMP. CO. 
(Circuit Court, W. D. Virginia. July 27, 1898.) 

1. ACTHOBITT OF TRUSTEES— INSTITUTION OF SuiTS. 

Where property Is vested In three trustées, wlth power to brlng snlts, 
etc., one of them ha^ nb authorlty to instltute a suit wlthout the knowledge 
and consent of bis co-trustées. 

2. Equitt — Decrek for Costs. 

Where persons are made parties complalnant to a bill wlthout thelr 
knowledge or consent, and a decree Is entered against them for costs, such 
decree Is a nullity as to them, and they may hâve their names strlcken from 
the record on filing a pétition therefor in the cause. 

8. SaME— AUTHOKITT OF ATTOKNEY. 

An attorney employed to brlng a suit, wlthout spécifie Instructions as to 
what court to commence it in, may. In the exercise of a sound discrétion, 
resort elther to a state or a fédéral court 

Thèse pétitions were flled in the case of William McGeorge, Jr., 
and others against the Bigstone Gap Improvement Company, by Wil- 
liam McGeorge, Jr., Joseph B. Altimus, George Burnham, and Henry 
Lewis, praying that their names be stricken from the record and 
proceedings in said cause, and that they be relieved and discharged 
from any and ail liability on account of costs or otherwise, or in any 
wise, in said suit. 

H. S. K. Morison, for petitioners. 

Bullitt & Kelly, for défendant, 

PAUL, District Judge. Thèse pétitions, and the évidence taken 
thereon, présent the following facts: 

On Jiay 27, 1893, the bill was filed in this suit, and the followiDg 
persons were named as plaintiffs, to wit: William McGeorge, Jr., who 
sues in his own right and as trustée, etc., John C. Bullitt, Samuel 
Dickson, Joseph I. Doran, Joseph B. Altimus, George Burnham, 
Charles C. Harrison, Dr. William Pepper, John H. Dingee, Sabin 
W. Col ton, Jr., and Henry Lewis, ail citizens of the state of Pennsyl- 
vania, suing for themseîves and ail other creditors and stocicholders 
who would become parties and contribute to the cost, — against the 
Bigstone Gap Improvement Company (hereafter called the "Improve- 
ment Company"), a corporation uuder the laws of Virginia. The 
bill alleged mismanagement of the business of the défendant Com- 
pany, its insolvency, and prayed for the appointment of a receiver. 
Temporary receivers were appointed, a temoorary injunction order 
issued, and a rule awarded requiring the défendant company to ap- 
pear on the 13th of June, 1893, to show cause, if any, why the tempo- 
rary appointment of receivers should not be made permanent. The 
rule to show cause was heard on the 13th of June, 1893, and on Sep- 
tember 4, 1893, a decree was entered by Judge Goff dissolving the in- 
junction, prOviding for the settlement of their accounts and tJie dis- 
charge of the temporary receivers, and dismissing the bill at the 
costs of the complainants. At the May term, 1895, of this court, 
a decree was entered against the complainants McGeorge, Altimus, 
Burnham, and Lewis for the whole of the costs of the suit, and execu- 
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tion was awarded' in favor of the défendant company, The names 
of BuUitt, Dickson & Dale, a law flnn of Philadelphia, appeared on 
the bill as solicitors for the plaintiffs. Thèse attorneys appeared 
by counsd before the court on the 13th of June, 1893, and stated 
that their names had been used withoUt their authority; and, on mo- 
tion, their names as attorneys were witïidrawn fronathe reçQ^rd. On 
the itb. of September, 1893, in the decree entered as of that date, the 
names of J. Ç. BuUitt, Joseph I. Doran, and Samuel Diclison were 
stricken from the bill for thé teason that they had been made com- 
plainants without thèir authority. At the October term, 1893, for 
the same reason, the names of John H. Dingee and Sabin W. Colton, 
Jr., were stricken from the bill. And, subsequently the names of 
Dr. William Pépper and Charles C. Harrison disappeared from the 
proceedings in the cause, — Pepper's by death, and Harrison's by re- 
quest. Thus, when the decree for costs was entered at the May 
term, 1895, the only remaining complainants on the record were the 
said William McGÎeorge, Jr., Joseph B. Altimus, George Burnham, 
and Henry Lewis, against whom tilie decree was entered. 

The évidence shows that, a short time prier to the institution of 
the suit, Mrj M. B. Wood, of Bristol, Va., who held some of the bonds 
and stock of the Bigstone Gap Improvement Company, had a con- 
férence with the complainant McGeorge about bringing a suit, and 
having receivers appointed for the Improvement Company; that, in 
that conférence, McGeorge said he wished F. S. Blair, a prominent 
attorney of Wytheville, Va., to be employed as counsel. McGeorge 
gave Wood the names of the persons to be made parties complainant 
in the bill. After the conférence between Wood and McGeorge, the 
latter returned to Philadelphia; and shortly afterwards he had a 
conférence with his co-trustee, Samuel Dickson, in a deed of trust 
executed by William D. Jones to secure a loan (which trustées held 
some of the bonds of the Improvement Company as collatéral for said 
loan), as to the propriety of joining the people they represented in the 
proposed suit; having previously agreed with Wood that, if he 
(McGeorge) and Dickson agreed as to the appointment of a receiver 
for the Improvement Company, he (McGeorge) was to telegraph 
Wood, using a cipher message, saying, "Wheat is going up." After 
McGeorge had met and talked with Dickson on the subject, he wrote 
to Wood as foUows: 

"Philadelphia, May 22(î, 1803. 
"Hon. M. B. Wood— My Dear Judge.: I had an opportunity to-day, for the 
flrst tlme, to talk over the matter of the receivership of Big S. G. Imp. 
Co. with Mr. Dickson. Dr. Bailey was présent. Mr. Dicljson wanted us to 
agrée on J. K. Taggart for receiver. He thought the V. C. & I. Co. would 
insist upon that as a sine qua non. We suggested Majof Wood, and It was 
flnally agreed that Major Wood and J. K. Taggart should be made receivers. 
In that event it would be proper to hâve the Virginia Coal & Iron Co. made 
parties, as Taggart would represent them. I did not dare to telegraph ail this, 
and so write promptly. Yours, very truly, 

"[Signed] Wm. McGeorge, Jr." 

On the 25th of May, 1893, Mr. Blair, in order, he says, to be sure 
that the list of names was correct, sent from Richmond, Va., to 
McGeorge the foUowing telegram: 
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"May 25, 1893. 
"To William McGeorge, Jr., Bullitt Building, Philadelphla, Pa.: If Judge 
Goff will appoint Wood and Taggart on a bill by you as trustée, and any other 
noncltlzens, must I file it and get orderî Give names of plalntifCs. 

"F. S. Blair." 

The complainant McGeorge not being in the city of Philadelphla 
at the time, the telegram was delivered to his son, Arthur McGeorge, 
who answered as follows : 

"Dated Philadelphla, Pa., 26 May, 1893. 
"To F. S. Blair, Richmond, Va.: McGeorge in New York. Dickson says 
take instructions from Judge Wood. Arthur McGeorge." 

Wood having previously furnished Blair with the list of names 
given him by McGeorge, Blair presented the bill, with the names in- 
serted, to Judge Goff; and the temporary receivers were appointed, 
and the injunction granted. 

For convenience, the court will consider first the joint pétition 
of Altimus, Burnham, and Lewis. The évidence, taken in con- 
nection with this pétition, establishes certain facts about which 
there can be no question. It is clearly shown that the petitioners, 
Altimus, Burnham, and Lewis, who were made complainants in the 
bill flled in this suit, did not themselves employ counsel to bring 
the suit, or authorize the same to be brou<;ht, either themselves or 
through McGeorge; that they did not know such a suit had been 
instituted untij over two years after the suit had, by decree entered 
by Judge Goff, been dismissed at the costs of the plaintiffs; that, on 
learning that they had been made parties complainant in this suit, 
they took immédiate steps to hâve their names stricken from the 
record, and to be relieved from the payment of costs, and from any 
other liability accruing therein, on the ground that the use of their 
names as complainants was without their authority, and was an im- 
position upon the court. Of thèse three petitioners, Altimus testi- 
fies that the first time he heard of the pendency of the suit was on 
October 15, 1895. Burnham and Lewis testify that they knew noth- 
ing of the institution of such a suit until December 9, 1895. Mc- 
George testifies that prier to thèse dates he had not spoken to any of 
them about the institution or pendency of the suit. But counsel 
for the défendant insist that McGeorge had authority to institute 
this suit in the name of himself, Altimus, Burnham, and Lewis, on 
the ground that thèse persons were trustées in what is known as the 
"Altimus-Benson-McGeorge Trust." Under this trust deed, entered 
into in 1883, it appears that eight or ten persons owning undivided 
interests in certain lands in Virginia and Kentucky, for the purpose 
of being able to handle it conveniently, agreed to convey it to thèse 
trustées, — the conveyance to be made to the trustées as individuals ; 
that the public was not to know that they held the land in trust; 
that the trustées were to hâve fuU power to sell, lease, and convey 
thèse lands, and full power to bring and défend any and ail suits in 
référence to the trust property; that a part of this trust property 
was sold to the défendant, the Improvement Company, — the trustées 
receiving as considération therefor certain bonds and stocks of the 
Improvement Company, which were held by said trustées at the time 



602 88 FEDERAI. REPORTER. 

of the institution pf thls suit, — and in tins way tliey were înterested 
in the affaire of the Improveuient Company. It ftirther appeara 
frona said eyi^epce that said trustées were interçsted as individuals 
in the trust property, but, as the trust property was held by them 
as individuals, ail suits were brought in their names as individuals. 
It is contended that the évidence shows that^the other trustées 
delegated their authority to their c6-trustee,|]yicGeorge; that for 
years prior thereto, and at thç time 1;he suit wai brought, ail of tlie 
affaire of the trust were managed'fey Mm; that he had fnll charge, 
not only of the ordinary business of the trust, but aiso of its légal 
matters; that he frequently directed settlements and the bringing of 
suits without consultation with his co-trustees, and that his actions 
in so doing had never been disappfoved by his co-trustees; and that 
he was generally understood by the public at large to hâve full au- 
thority in the premises. The claim of delegated authority cannot 
apply to Bumham, for the évidence shows that he, from the organ- 
ization of the trust to the présent, has never been a trustée. The 
trustées at the time the suit was instituted were McGeorge, Altimus, 
and Lewis. The strongest évidence to sustain the position that the 
other two trustées had delegated their authority to McGeorge, and 
that he had gênerai charge of the affairs of the trust, are the déposi- 
tions of two practicing attorneys who were formerly counsel for the 
Altimus-Benson-McOeorge trust, — one from the year 1884 to 1888 
or 1889; the other from September, 1889, to Augûst, 1890,— as local 
counsel, having been previously employed for several months in con- 
junction with the then local counsel. The court has carefully con- 
sidered thèse dépositions, and the objections taken to the same by 
counsel for the petitioners ; and it considers that they are Insutïicient 
to establish the fact that the co-trustees of McGeorge had delegated 
to him the authority vested in the three by the trust deed. The 
only other witness introduced by the Improvement Company to 
prove that McGeorge had authority to act for his co-trustees is D. C. 
Anderson, the agent in Virginia of the Altimus-Benson-McGeorge 
trust. He is asked: 

"Q. Did you get ail your Instrnetlons wltli référence to the Interests of the 
Altimns, Benson, and McGeorge trust from Mr. McGeorge? A. Thèse In- 
structions came through Mr. McGeorge, but they were, as I always understood 
them, the Instructions of the trustées as a body. I was employed, not by Mr. 
McGeorge personally, but by the board of trustées, at a regular meeting of the 
trustées. Business of importance I submitted to the trustées, through Mr. 
McGeorge. In answering my communications, he would Invariably say that 
he had consulted Mr. Altimus and Mr. Lewis, or either of them, and that they 
had declded the matters submitted." 

Again, after speaking of a sale he had made of some white oak 
timber, he is asked: 

"Q. Did you not conslder thls as being done under Mr. McGeorge, and dld 
you observe and ablde by the directions whlch he gave you? A. I considered 
that I was employed by the trustées, and, as I hâve aJready stated, ail business 
of Importance was submitted to them, through Mr. McGeorge; and when Mr. 
McGeorge wrote me, directlng me to do anythlng, it was as the resuit of the 
action of the trustées, or of conférences between hlm and Mr. Altimus and 
Mr. Lewis, or either of them. I havè no recollection at ail of having sub- 
mitted auy proposition or matter of business of any Importance in whlch Mr. 
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McGeorge, in sencling me instructions, dld not state that lie had snbmltted 
tbe matter to Mr. Altimus or to Mr. Lewis, hls co-trustees, or either ot them." 

Altimus, one of the trustées, is asked in his déposition : 
"Q. Had there ever been any consultation between you and Mr. McGeorge, 
as co-trustees, wltb référence to the brlnglng of that suit? A. No. Q. Please 
State whether or not Mr. McGeorge had any authorlty from you— either spécial 
or gênerai— to brlng suits of this character? A. None whatever." 

Again, on cross-examinatlon : 

^'Q. Do you mean that Mr. McGeorge consulted you about everythingî A. 
Everything. Q. Is It not a fact that Mr. McGeorge really only consulted you 
about matters of importance, and that the ordinary business he attended to 
hlmself ? A. In ail the business generally we held a consultation as trustées." 

Lewis, the other trustée, states iu liis déposition that he never au- 
thorized McGeorge to bring suits in his behalf, and that there had 
never been any consultation between him and McGeorge as to bring- 
ing this suit. McGeorge, in answer to the question, "Who had 
actual charge of the business of the Altimus, Benson, and McGeorge 
trust?" says: 

"No one had actual charge, in the sensé of havlng discretlonary power in 
regard to it. Everything that was donc was done upon consultation wlth the 
trustées; but the trustées paid me a salary to carry on the correspondence, 
and announce their conclusions and agreements from time to tlme." 

This évidence disposes of the contention that McGeorge was au- 
thorized by his co-trustees to exercise the authority vested in the 
three trustées. It is scarcely necessary to cite authority for the prop- 
osition that a power conferred upon three trustées cannot be exer- 
cised by one only. The doctrine is thus stated in 1 Perry, Trusts, 
§ 411: 

"Where a settlor vests hls property in sereral co-trustees, they ail form. 
as it were, one collective trustée. Therefore they must perform their duties 
In their joint capaclty, even in maliing a purchase. In law there is no such 
person known as an actlng trustée, apart from his co-trustees. AU who ac- 
cept the office are acting trustées. If any one trustée who has accepted re- 
fuses to join in the proposed act, or Is Incapable, the otUers cannot proceed 
wlthout him, but an application must be made to the court. So, if trustées 
bring suits or défend suits in court, they must act jointly. • • •" 

The pétition of McGeorge to be relieved from the payment of costs, 
in view of the facts aiready recited, requires but brief discussion. 
The évidence shows that he was one of the active movers in bringing 
the suit. Without his co-operation, it is doubtful if any proceedings 
would hâve been commenced. Through Wood, he employed Mr. 
Blair as attorney for the complainants, and furnished a list of names 
of persons to be made parties plaintiff. The day the receivers were 
appointed and the injunction granted, Dr. Bailey, who, McGeorge 
wrote to Wood, was présent at the interview which McGeorge had 
with Dickson, wrote to McOeorge from Richmond, telling him what 
had been done. A copy of a newspaper published at Bigstone Gap, 
of June 1, 1893, was mailed to, and received by, him. This news- 
paper contained a number of articles on the appointment of the re- 
ceivers; giving the name of McGeorge as one of the plaintiffs, and 
criticising him as the chief instigator of the proceedings. Mc- 
George's letters of October 31 and of November 11, 1893, to Ayers 
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show that he knew of the pendency of the suit, and of the proceedings 
had prior thereto. This was two years before the decree for costs 
was entered against him. Yet he took no steps looking to his re- 
lease from the cause as one of thé complainants improperly made so, 
or to prevent the rendering of the decree for costs. In his déposi- 
tion he States that he objects to the suit because the bill contains 
scandalous matter, of which he was not cognizant, and that the 
suit was brought in the fédéral court, instead of, as he expected, in 
a state court. But the évidence fails to show that he gave his coun- 
sel any spécifie or gênerai instructions as to the court in which he 
wished the suit to be brought. In a case, like this, where both the 
state and the fédéral court hâve concurrent jurisdiction, the attorney 
bringing the suit may, in the absence of instructions from his client, 
in the exercise of a sound discrétion, choose either forum. The Im 
provement Company, in its answer, insists that the decree for costs 
which ît is sought to annul was a final decree, and ended the cause. 
and that therefore this court cànnot entertain thèse pétitions to 
annul that decree. The court holds that the decree, as to Altimus, 
Burnham, and Lewis, was a nullity, and that it has jurisdiction in 
this proceeding to so déclare the same. In Shelton v. Tifiîn, 6 How. 
163, the suprême court says : 

"An appearance for a party not served, by counsel, who has no authority to 
waive process and défend the suit, does not bind the party, and the judgmeut 
or decree Is a nullity." 

The principle is thus stated in Black, Judgm. : 

"If an attorney, assuming wlthout authority to act for the plaintiffi, brings 
a suit, and loses It, the défendant recovering a judgment for costs, equity will 
restrain the enforcement of such judgment in the same circumsiances which 
would Induce It to relieve the défendant in the converse case." Black, Judgm. 
§374. ' 

The court sees no gronnd for sustaining the pétition of William 
McGeorge, Jr., and the same will* be dismissed. The court sustains 
the pétition of Joseph B. Altimus, George Burnham, and Henry 
Lewis. An order will be entered setting aside and annulling the 
decree heretofore entered, requiring thèse petitioners to pay the costs 
of this suit. 



FOSTEE et al. v. BANK OF ABINGDON et al. 
(Circuit Court, W. D. Virginia, July 27, 1898.) 

Bakks and Banking — Sufts bt Dei'ositobs. 

A depositor in a banlc does not sustaln to it a relation like that of a stock- 
holder in a corporation, and therefore is not subject to the requiveinent of 
the ninety-fourth equity rule, requiring stockholders, before they can main- 
tain suits, to assert rights properly enforceable by the corporation itself, 
to show that they hâve sought In vain to procure action by the corporation. 

Equity I^lbadino— Joinder dp Capses of Action. 

A bill by depositors against the directors of a bank for négligence in the 
discharge of thelr duties resultlng in injury to plaintifEs and other deposi- 
tors Is not rendered bad for misjolnder of causes of action by a further 
allégation that the président of the bank, by fraudulent représentations, 
Induced plalntiff to deposit money thel-ein. 
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Rhea & Peters, Curtain & Haynes, and D. F. Bailey, for complain- 
ants. 

White & Penn, Fulkerson, Page & Hurt, and Honaker & Hutton, 
for défendants. 

PAUL, District Judge. This suit ia brought by the plaintiffs, who 
were depositors in the Bank of Abingdon. TTiey sue for themselves 
and ail other creditors who may corne into the cause and contribute 
to the Costa thereof. The only questions now before the court are 
raised on demurrer filed by the défendants. The grounds assigned 
for sustaining the demurrer are the following: 

"(1) That It appeareth by the complalnants' own showing by the said bill 
that they are depositors in the Banlc of Abingdon, an ordinary banlî of dis- 
count and deposit, of which the défendants were directors, and that, being 
such, they hâve no right to Institute this suit against the sald défendants, 
there being no allégation in said bill that the authorities of said banlî décline 
to sue. 

"(2) That the said bill is exhibited against thèse défendants by complalnants, 
on behaïf of themselves and ail other creditors of said banli, to bold them re- 
sponsible as directors of the said Bauk of Abingdon for losses alleged to hâve 
occurred to the said complainants by reason of the misconduet of sald direct- 
ors; and in said bill several distinct and independent matters and causes, 
vrhich hâve no relation to each other, are embraced,— matters in which ail the 
said complainants are not interested, and other matters which do not affiect 
ail of said défendants. 

The demurrer admits the properly pleaded allégations of the bill. 
The bill allèges the insolvency of the défendant bank ; charges that 
no regular meetings of the stockholders or of the board of directors 
had been held for a long period of time; that the business of the bank 
had been conducted from year to year under the reckless and careless 
management of the directors of said bank; that the bank, under 
their management, was completely wrecked, the moneys of its de- 
positors squandered in wild spéculation, worthless securities and 
loans, in conséquence of which the bank became hopelessly insolvent, 
and was forced to make an assignment. It further charges "that 
the liabilities of said bank amount in the aggregate to the sum of 
$230,000 or more, whereas the available assets will not pay one- 
fourth of the indebtedness" ; that a large part of the debts due the 
bank are owed by insolvent parties, to whom the money was loaned 
with reckless and gross négligence of the interests of the depositors. 
It charges that large sums of money were loaned to insolvent in- 
dividuals and firms, designated in the bill, for which there were no 
indorsers, or, if any, they were insolvent, and that the insolvency of 
the borrowers and indorsers was known to the board of directors; 
that thèse officers themselves obtained large loans, a part of which 
they pretended to secure with what are chargea to be worthless col- 
latéral securities; that one of the directors is due the bank |10,000 
for money loaned him without any security whatever, and that the 
collection of the same is now barred by the statute of limitations; 
that a large portion of the collatéral received by the bank for money 
loaned consista of spurious stock of the Abingdon Development Com- 
pany, which was in this way converted into money by the officiais of 
the bank, thus practicing a transparent fraud on the complainants 
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and oither depositora. It allèges thpjt. if ordinary care and prudence 
had been exercised by the oflQcerâ dr the bank, âll of the money of the 
ooraplainants and of other creditors of said bank would bave been 
saved, and the wreck of the bank ayerted. The bill f urther charges 
that the président of the bank, by representing to the complainants 
that the bank was solvent, and that its stock \yas worth $110 on 
the share, induced them to deposit in said bank abont $18,000. It 
charges that the offlcers and directors bave violated the laws of the 
state of Virginia, and the gênerai law governing their conduct and 
management of said bank; that they failed to use ordinary care and 
diligence in the management of its affairs, and hâve been guilty 
of gross and inexcusable négligence instead; that the âssets of the 
bank which went into their hands were largely more than sufflcient 
to pay and satisfy the whole of the demands of the complainants and 
of other depositors if the défendants had used ordinary care and 
diligence in the management of the same. The bill allèges that, 
by reason of the f allure of the défendants to exercise such care and 
diligence, the défendants hâve become and are severally and jointly 
liable to the complainants and other depositors and creditors of the 
bank for the «mount of their deposits, with interest thereon. It 
prays a référence, and that the conduct of the offlcers and directors 
of said bank be inquired into, and that the offlcers named as défend- 
ants be held liable for their défalcations to the complainants and 
other depositors. 

In the first ground of demurrer assiened, it is insisted that, the 
complainants being depositors in said bank, they bave no right to in- 
stitute a suit agaipst the défendants, vcho are directors of the bank, 
there being no allégation in the bill that the authorities of the bank 
décline to sue, That a stockholder in a corporation cannot main- 
tain in this court a bill in equity against the corporation and other 
parties founded on rights which may properly be asserted by the 
corporation, without setting forth the efforts of the plaintiff to se- 
cure such action as he desires on the part of the managing directors 
or trustées, and, if necessary, of the shareholders, and the causes 
of bis failure to obtain such action, admits of no discussion. Thèse 
allégations are made necessary by the provisions of the ninety-fourth 
equity rule, and we hâve numerous décisions of the fédéral courts 
based on the requirements of this rule. Dannmeyer v. Coleman, 11 
Fed. 97; Hawesv. Oakland, 104 U. S. 450; Huntington v. Palmer, 
[d. 482; Bellv.lDonohue, 17 Fed. 710; Church v. Railroad Ck)., 78 
Fed. 526. Counsel for the défendants hâve discussed the demurrer 
as though this were a suit by a stockholder of a corporation against the 
directors thereof. Ail of the authorities cited are in support of this 
position. But the court conceives there is a wide différence between 
the relation of stôckholders in a bank to the corporation of which 
they are members, and a majority of whom exercise a controlling in- 
fluence in ail its afifairs, and a depositor of the bank who bas no 
voice in its control and management. The gênerai relation of tbe 
bank to a depositor is that of debtor and créditer. City of St. Louia 
V. Johnson, 5 Dill. 241, Fed. Cas. ^o. 12,235. Under certain condi- 
tions a stockholder in a banlî bears the relation of debtor to the 
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depositor. The relation of the dirèctors of a bank to its depositors 
is that of trustées to cestuis que trustent, and, as such, they are per- 
sonally responsible for frauds and losses resulting from gross négli- 
gence and inattention to the duties of their trust. Bank v. Boa- 
seiux, 3 Fed. 817; Marshall v. Bank, 85 Va. 676, 8 S. E. 586. The re- 
quirements of the ninety-fourth equity rule as to précèdent action to 
be taken by a stoekholder before he can maintain a suit against the 
bank and îts dirèctors do not apply to a depositor, and no case to 
which the attention of the court has been directed so holds. But 
that a depositor can maintain a suit against a bank and its officers 
for losses occasioned by their fraud or négligence is sustained by 
both State and fédéral décisions. Marshall v. Bank, 85 Va. 676, 8 
S. E. 586; Solomon v. Bâtes (N. C.) 24 S. E. 478; Bank v. Bosseiux, 3 
Fed. 817, and others. 

The second ground on which it is claimed that the bill is demur- 
rable is because it contains several distinct and indeijendent matters 
and causes which hâve no relation to each other. The charges in 
the bill are that the président of the bank, by false and fraudulent 
représentations, induced the plaintiffs to deposit in said bank; and 
it is also charged that the dirèctors of the bank, of whom the prési- 
dent is one, by their négligence and failure to discharge their duties. 
injured the plaintiffs and ail other creditors of said bank. In a case 
already quoted (Solomon v. Bâtes, supra), the suprême court of North 
Carolina says: 

"It la not a misjoinder of causes of action to joln In the same action, brought 
against bank dirèctors indlvldually, a cause of action for gross négligence in 
the discharge of their duties, whereby the plalntlff was Injured, with causes 
of action for fraud and deeeit In maklng false statements and misrepresenta- 
tlons of the condition of the bank, whereby the plalntlff was induced to deposit 
hls money In the care of the bank." (Syllabus.) 

The démarrer is not well taken, and will be overruled, with leave to 
the demurrants to answer. 



BRUNSWICK TERMINAL CO. et al. v. NATIONAL BANK OF BALTIMORE. 

(Circuit Court, D. Maryland. Jnly 8, 1898.) 

1. CoNFLiCT ov La W8— Limitation of Actions. 

Statutes of limitation aflect the remedy, and not the substantlve right, 
and are determlned by the law of the forum. 

8. Samb— CoEPOBATioKs— Stockholdehs' Liabilitt undeu Laws op Another 
Btate. 

The Maryland statute of limitations Is pleadable In an action In a fédéral 
court In that state, against a citizen thereof, to enforce a liability imposed 
by a Georgla statute on stockholders in a Georgia bank, when the statute 
glvlng the rlght of action does not itself provide a limitation, and especially 
when there Is no statute of limitations whatever in Georgla applicable to 
thé case. 

8. FBDEnAL Courts— FoLLcniNo State Décisions. 

A décision by a state court that every rlght of action glven by a statute 
is In the nature of a specialty is not, when applied to a particular statute 
of that state, a construction of that statute which a fédéral court la bound 
to follow, but is a ruUng upon the question of gênerai law. 
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1 Limitation op Actions— Liabilitt of Stookholdbr. in Bank. 

The Maryland statute requlrlng actions on the case, or actions of debt 
on simple contracts, to be brought wlthin three years, Is applicable to an 
action to enforce the statutory liabillty of a stockholder in a bank of an- 
other State. 

Demurrer to Défendantes Plea of the Maryland Statute of Limita- 
tions. 

Williams & Williams and Goodyear & Kay, for plaintiffs. 
Wm. A. Fisher, James L. McLane, and Allan McLane, for de- 
fendant. 

MORRIS, District Judge. This is a suit in equity by creditors 
of the Brunswick State Bank of Georgia, who are citizens of Georgia, 
against the National Bank of Baltimore, a citizen of Maryland, to 
enforce a statutory liability imposed by the statute of Georgia upon 
stockholders in the Brunswick State Bank. The défendant has 
pleaded the Maryland statute of limitations applicable to actions of 
assumpsit or on the case, or actions of debt on simple contracts, 
which requires the suit in such cases to be commenced within three 
years. The complainants demur to this plea. The questions now 
before the court are: First, is it the Maryland statute or the Georgia 
statute of limitations which is applicable to this action? And, sec- 
ond, if the Maryland statute does apply, is this court, in applying 
the Maryland statute, controlled by the décisions of the suprême 
court of Georgia holding that the right of action given by the Georgia 
statute against stockholders is in the nature of a specialty? 

First, as to whether the Maryland or the Georgia statute of limita- 
tions is applicable: The established rule is that remédies are de- 
termined by the law of the forum, and that statutes of limitations 
are part of the remedy, and are not laws affecting rights. McElmoyle 
V. Cohen, 13 Pet. 312-327; Bank v. Eldred, 130 U. S. 693-696, 9 Sup. 
et. 690; Telegraph Co. v. Purdy, 162 U. S. 329-339, 16 Sup. Ct. 810; 
Williard v. Wood, 164 U. S. 502-520, 17 Sup. Ot. 176; Townsend v. 
Jemison, 9 How. 407; Railway Co. v. Wyler, 158 U. S. 285-289, 15 
Sup. Ct. 877. By the gênerai rule, therefore, it is the Maryland 
statute of limitations which is applicable to this suit, which the com- 
plainants hâve instituted in the district of Maryland. If the conten- 
tion of the complainants, that the Georgia law of limitations is to be 
hère applied, is sustainable, they must show some recognized excep- 
tion to the established rule. Counsel foi; complainants contend that, 
in suits against stockholders to enfonce a statutory liability to the 
creditors of a corporation, the gênerai laws of limitations of the state 
creating the corporation are to be applied, no matter in what state 
the suit is prosecuted; and they rely upon the following cases as 
supporting this alleged exception to the gênerai rule: Flash v. 
Conn, 109 U. S; 371-878, 3 Sup. Ct. 263; Bank v. Francklyn, 120 
U. S. 747-756, 7 Sup. Ct. 757; Andrews v. Bacon, 38 Fed. 77&' It 
is to be observed that there is no period of limitation prescribed by 
the Georgia law which makës the stockholders liable to this action. 
If the statute givjng the right to sue limited the duration of the 
right, undoubtedly the limitation would apply in this jurisdiction. 
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just as in Georgia. The Harrisburg, 119 U. S. 199-214, 7 Sup. Ct. 
140. But not only is there no spécial limitation put upon this right 
of action by the Georgia law which gives it, but the suprême court 
of Georgia bas held that there is no clause of the gênerai law of 
limitations enacted by Georgia which is applicable to this action. In 
Thornton t. Lane, 11 Ga. 459-502, the suprême court of Georgia, in 
considering this question, said, "We are clear that a statutory lia- 
bility is not included within any of the acts of limitation of this 
State." As there is no lunit of time prescribed by the Georgia stat- 
ute giving the right of action, and no clause of the gênerai statute of 
limitations of Georgia which is directly applicable, I can see no 
reason why the Maryland statute applicable to causes of action of the 
class to which this belongs should not be applied. 

The complainants rely upon the language of the opinion of the 
suprême court in Bank v. Francldyn, 120 U. S. 747, 7 Sup. Ct. 757. 
On page 756, 120 U. S., and page 762, 7 Sup. Ct., the court says: 

"Pursuant to thèse piinciples, this court bas repeatedly held, not only that 
BUits, either in law or in equity, In the circuit court, by credltors of a cor- 
poration, to enforce the liability of stockholders under a state statute, are 
governed by the statute of limitations of the state (Terry v. Tubman, 92 TJ, 
S. 150; Carrol v. Green, Id. 509; Terry v. Anderson, 95 U. S. 628), but tliat the 
question whether the remedy in the fédéral court should be by action at 
law or by suit in equity dépends upon the nature of the remedy given by the 
statutes (Mills v. Scott, 99 U. S. 25; Terry v. Little, 101 U. S. 216; Pattersor 
V. Lynde, 106 U, S. 519, 1 Sup. Ct 432; Flash v. Gonn, 109 U. S. 371, 3 Sup 
Ct. 263)." 

The case of Bank v. Francklyn was a suit instituted in New York 
under a statute of Ehode Island; and the court held that, as the 
Ehode Island statute required a créditer to obtain a judgment against 
the corporation before he could proceed at law to charge the stock- 
holder, the plaintiff could not maintain his suit unless he flrst ob- 
tained a judgment against the corporation. The cases of Terry v. 
Tubman, 92 U. S. 156, Carrol t. Green, Id. 509, and Terry v. Anderson, 
95 U. S. 628, were ail cases in which the suit was brought in the 
state creating the corporation; and, in holding that the statute of 
limitations of that state was applicable, the court was only sustain 
ing the rule that the law of the forum was applicable. In Terry v. 
Anderson, the suprême court upheld the constitutionality of a stat- 
ute of Georgia, passed after the right of action had accrued, limiting 
the time within which the action could be brought to nine months 
after the passage of the act. This act was passed by Georgia in 
1869 because of the distracted condition of affairs in that state aris- 
ing from the Civil War, and it was held to be justifled by the local 
circumstances which called for its enactment. This case is a full 
récognition by the suprême court of the United States of the doctrine 
that the period of limitation of actions is a matter which each 
sovereignty décides for itself, and varies according to the peculiar 
envircnment of its citizens, and their spécial necessities. As was 
said by the suprême court in McElmoyIe v. Cohen, 13 Pet. 327: 

"It wouid be strange, if, in the now well-understood rights of nations to 
organize their Judiciàl tribunals according to their notions of policy, It should 
be conceded to them in every other respect than that of preacrlbing the time 
within which sults shall be litigated in their courts." 
88 F.— 39 
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In Hawjiios T. Barjjey, î5;Bet. 457-466, it wassaid: 
"Iiawa Umlting tbe tlnie; of brlnèlng suit constltute a part of the lex forl 

of every country.. They are law? &f admlnlatering justjlce,— one of the moat 

sacred and importaidlt! of soverçtgn rlghts and duties." < 

In Campbell V. City of Haverhill, 155 U. S. 610, 15 Sup. Ot. 217, 
the question wasj whetiier the statute ôf limitation of the several 
States applied to the actions for infringement of patents brought in 
thé circuit courts of the United States under acts of congress. The 
suprême court held that the local statutes of limitation were ap- 
plicable to such actions, and said (155 U. S. 618, 15 Sup. Ct. 220) : 

"The truth is that statutes of Umltatlons affect the remedy only, and do not 
Impair the right, and that the settled p&licy of congress has been to permit 
rights created by its statutes to be. enforced In the manner, and subject to the 
limitations, prescribed by the laws of the several states." 

Looking then to the question which the suprême court had before 
it in Bank v. Francklyn, and to the cases cited by the court in its 
opinion, it would seem reasonable to conclude tiat the language 
nsed had référence either to cases in which the statute creating the 
liability prescribed the time within which it might be enforced, or to 
cases in which, as in ail the cases cited in the court's opinion, the 
suit was brought in a court sitting in the state which created the 
corporation. The gênerai rule prevails in cases of other statutory 
rights, — such as the right to sue for death caused by wrongful act. 
Munos V. Southern Pac, 2 C. C. A. 163, 51 Fed. 188; The Harrisburg, 
119 U. S. 214, 7 Sup. Ct. 140; O'Shields v. Eailway Co., 83 Ga. 621, 
10 S. E. 268; Kailroad Co. v. CoX, 145 U. S. 593, 12 Sup. Ct. 905; 
Thompson v. Insurance Co., 76 Fed. 892. It would seem that, where 
foreign laws of limitation hâve been allowed to be pleaded, they 
hâve not been strictly laws of the limitations of actions, but laws 
specially limiting the time during which some spécial statutory right 
was permîtted to continue. It is true that in Andrews v. Bacon, 
38 Fed. 777, the United States circuit court for the district of Mas- 
sachusetts, in 1889, held in a simïlar case to this that the statute of 
limitations of the state creating the corporation should govern. The 
facts of that case are not fully reported, and it does not seem to me 
it should govern in the case in hand. 

The plaintiJïs further contend that, even if the Maryland statute 
of limitations is'to be applied, the suprême court of Georgia has so 
construed thé G'eorgia statute giving the right of action against 
stockholders of banks, and bas so defined the nature of the action, 
that even under the Maryland statute it is not barred under 12 years. 
The Maryland statute of limitations provides that "actions of as- 
sumpsit or on thé case, actions of debt on simple contract, • • • 
ghall be commenced within three years," and that "no judgment, 
recognizance, statute merchaht, or of the staple or other specialty 
Whatsoever shall be admittéd In évidence àfter the debt or thing in 
action shall be abbve twelvé years standing." The suprême court 
of Georgia has màde two rulings with regard tô the right of action 
against stockholders given by the\ Georgia law, — oiie gênerai in its 
èharac ter, and thé. other local. Tiie local ruling îs that there is 
no statute of limitations of the state of Georgia which is directly 
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applicable to this right of action; and the other ruling, which la 
matter of gênerai law, is tliat the right of action given by the statute 
is in the nature of a specialty. There is nothing peculiar to the 
Georgia statute with regard to the liability of stockholders which 
led the suprême court of Georgia to rule that the action was in the 
nature of a specialty; and it was from the principles of the gênerai 
law, as interpreted by that court, and held by it to be applicable to 
actions given by statutes, that the court reached its conclusion. Lane 
V. Morris, 10 Ga. 162-164; Thornton v. Lane, 11 Ga. 459-5Q2. It 
was not, therefore, the interprétation of a state statute, but the 
announcement of a gênerai rule of law, without spécial référence to 
the particular statute. It would appear, therefore, that the décision 
of the suprême court of Georgia that every right of action given by 
a statute is in the nature of a specialty is not the construction of a 
statute of that state, which a fédéral court is bound to foUow, but is 
a ruling ùpon a question of gênerai law, as to which the décision of 
the state court is not binding. Burgess v. Seligman, 107 U. S. 33, 
2 Sup. et. 10; Township v. Talcott, 19 Wall. 666-677. The décision 
of the suprême court of Georgia, so far as it concerned the statute of 
limitations, was, in effect, a ruling that by the Georgia statute of 
limitations there was no statutory limitation as to the actions of 
this clasa. The court said (Thornton v. Lane, 11 Ga. 502) : 

"We are clear that a statutory liability is not Included wlthin any of the 
acts of limitation of this state. It is neither a simple contract, uor a specialty, 
—for nothing is, but a wrlting under seal,— but a quasi contract in the nature 
of a specialty. Being at least as hlgh évidence of indebtedness as any special- 
ty eau be, twenty years is the proper bar to actions brought to enforce the ob- 
ligation it imposes." 

Is there any reason why this ruling of the suprême court of Georgia 
with respect to the Georgia statute of limitations should be folio wed 
in Maryland, with respect to the Maryland statute of limitations? 
In the flrst place, as matter of gênerai law, the suprême court of the 
United States bas decided that the liability of a stockholder arises 
from his acceptance of the act creating the corporation, and his im- 
plied promise to fulflll its requirements, and that the proper remedy 
is an action on the case, and that the action is barred by the stat- 
ute of limitations applicable to actions upon the case. The case of 
Carrol v. Green, 92 U. S. 509, arose out of the failure of the Exchange 
Bank of Columbia, in South Carolina; and the suit was based on the 
South Carolina law, making each stockholder of the bank liable for 
its debts, in a sum not exceeding twice the amount of his shares. 
This South Carolina law is, in essentials, similar to the Georgia law 
on which this suit is based. Pour year had elapsed after the statute 
began to run before the suit was instituted ih the circuit court of 
the United States for the district of South Carolina; and, by the 
South Carolina statute, actions upon the case and actions of debt 
grounded upon any lending or contract, without specialty, were 
barred after four yeârs. The suprême court of the United Çtatèa 
held that the liability of stockholders to creditors arose from their 
acceptance of the act creating the corporation, and their implied 
promises to fulfiU its requirements, and that the proper remedy was 
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an action on the case, and tbat, as it was an action without gpecialty, 
it was barred in fonr years. The court said (page 5f5): 

"It is Inslsted by the learned counsel for the appelleea that, whlle the lim- 
itation act of 1712 provided that 'actions of debt'upon any lendlng or contraet 
without specialty' should he brought wlthln four years, It did not Hmlt ac- 
tions of debt upon speclaltles, and that the liability hère In question, belng 
created by statute, is to be regarded as falling wlthln the latter class. It is 
said that an obligation to pay money, arlsing under a statute, is a debt by 
specialty. In support of thls point, BuUard v. Bell, 1 Mason, 243, Fed. Cas. 
No. 2,121, has been pressed upon our attention. Fully to examine that case 
would unnecessarlly extend this opinion. It was clted in Baker v. Atlas Bank, 
9 Metc. (Mass.) 182, and In Corning v. McCullough, 1 N. Y. 58, without effect. 
We think it is distlngulshable from the dase In hand in several material points. 
I£ It be in conflict with the cases to whlch we hâve ref érred in this connection, 
we think the results In the latter were controlled by the, better reason." 

And in Beatty v. Burnes, 8 Crancli, 98, Mr. Justice Story said: 

"It is contended that the présent suit, bélng a statute remedy, is not wlthln 
the purview of the statute of limitations. But we know no différence in this 
partlcular between a common-law and statute right. Bach must be pursued 
according to the gênerai rule of law, unless a différent ruie be prescribed by 
statute," etc. 

It has never been held in Maryland that a statutory right or remedy 
such as the one hère in question is in the nature of a specialty. Nor- 
ris V. Wrenschall, 36 Md. 492-500. That it has been so held in 
Georgia is not binding in Maryland. 

A quite similar question was before the suprême court in Bank v. 
Donnally, 8 Pet. 361. That suit was instituted in the circuit court for 
the district of Virginia upon a promissory note made in Kentucky. 
By the law of Kentucky, such instruments were placgd upon the same 
footing, and were to be received in ail courts, as writings under seal. 
The court said (page 371): 

"The statute of limitations of Virginia provides that 'ail actions of debt 
grounded upon any lendlng or contraet without specialty shall be commenced 
and sued wlthln flye years next after the cause of such action or suit and not 
after.' Thls being the language of the act, and confesSe'dly governing the 
remedy in thé courts of Virginia, the bar of five years must apply to ail cases 
of contraet which are without specialty, or, in other words, are not foiinded on 
some instrument acknowledged as a specialty by the law of that state. The 
common law being adopted in Virginia, and the word 'specialty' being a term 
of art ôf that law, we are led to the considération whether the présent note 
is deemed, io the common law, to be à specialty. And certainly it is not so 
deemed. It Is not a, sealed contraet, nor does It f ail under any otlier descrip- 
tion of instruments or contra cts or acts known in the common law as special- 
ties. The argument does not depy thls conclusion, but It endeayors to escape 
from its force by aflirmiiig that the note Is a specialty according to the laws 
of Kentucky, and. If So, that this constitutes a part of its nature and obliga- 
tion, and it ought everywhere else, upon principles of international jurispru- 
dence, to be deemed of the like validlty and effect. • * * But, whatever 
may be the législation of a state as to the obligation or remedy on contracts, 
its acts can hâve no binding authorlty beyond its own territorial jurisdiction. 
Whatever authorlty they hâve In other states dépends upon principles of 
international comity, and a sensé df justice. The gênerai principle adopted 
by civilized nations is that the nature, validlty, and interprétation of contracts 
are to be goyerned by the law of , the country where the contracts are made 
and are to be performed, but the remédies are to be governed by the laws of 
the country where the suit is brought, or, as It Is comperdiously expressed. 
by the lex forl. No one wlU prétend that, because an action of covenant wlU 
lie in Kentucky on an unsealed contraet made in that state, therefore a like 
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action wlU lie In another state, where covenant can be brought only on a con- 
tract under seal. * • • The remedy In Virginia must be sought wlthln the 
time and In the mode and according to the descriptive charaeters of the instru- 
ment known to the laws of Virginia, and not by the description and charaeters 
of it prescribed by another state. * • * If, then, it were admitted that the 
promissory note now in controversy were a speclalty by the laws of Ken- 
fueky, still it would not help the case, unless it were also a speeîalty and 
reeognized as snch by the laws of Virginia; for the laws of the latter must 
govern as to the limitation of suits in its own courts, aud as to the interpréta- 
tion of the meaning of the words used in Its own statutes." 

I think that the Maryland statute of limitations, requiring actions 
on the ease, or actions of debt on simple contracts, to be brought with- 
in three years, is applicable in this case, and that the plaintiffs' demur- 
rer to the defendant's plea of limitations must be overruled. 



STURTEVANT v. NATIONAL FODNDRY & PIPE WORKS, Limited, et al. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1898.) 

No. 494. 

1. Unpaid Subscription foh Stock— Issub dp Xew Certipicates— Liabilit"? 
OF Assignée thereof. 

Rev. St. Wis. § 1753, forbids and déclares void an issue of stock for 
which payment has not been made. Section 1756 prOvides that persons 
transferring such stock shall be liable to certain corporate creditors for 
the amount unpaid thereon. Certlficates of shares for which the sub- 
scriber had not paid were surrendered, and new certiiicates, in lieu thereof, 
issued to others as collatéral security for a liability of the corporation; 
It being understood that the original subscriber was the owner of the new 
shares, subject to the pledge. fleW, that one to whom the original sub- 
scriber asslgned bis interest in such certiflcatfis was not li.ible to pay there- 
for unless he aliowed himself to be represented as a shareholder to crudit- 
ors, who, in giving crédit, acted on the faith of such liability. 

S. Samb — Liability op One Aocjuirino Title thhoogii One not Liable. 

Where holders of certiflcates of stock issued directly to them as col- 
latéral security for an obligation of the corporation were not liable to 
pay therefor. either to the corporation or its creditors, one who acquired, 
througb them. title to, interest in, or appearance ot holding, such certifl- 
cates, canuot be held so liable. 

Appeal from (he Circuit Court of the United States for the Eastern 
Distfict of Wisconsin. 

This was a suit, in the nature of a creditors' bill, brought by the 
National Foundry & Pipe Works, Limited, against the Oconto City 
Waler-Supply Company, S. D. Andrews, and others. A decree in 
favor of complainants and intervening creditors was reversed by this 
court (22 C. C. A. 110, 7G Fed. 166), and, on remand, a decree was ren- 
dered against George W. Sturtevant, Jr.,— against whom, on default 
of answer, a decree pro confesso had been taken, — and he prosecutes 
this appeal. 

George G. Greene and W. H. Webster, for appellant 
George H. Noyés, for appellees. 

Before WOODS and SHOWALTEE, Circuit Judges, and BAKER, 
District Judge. 
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WOPpS^ Oiretiit 'Judge.* • This appeâl is from the decree rendered 
iii thècircuit court upçiï the returû bf the mandate of this court in 
Andrews v. Pipé Works^ 46 U. S. Àpp. 281, 22 C. 0. A. 110, and 76 
Fed. 166. In pursuance of the naandate the court dismissed the bill as 
against Andrews and Whitcomb, and certain of the other parties, but 
proceeded to enter a decree againât the présent appellant, George 
W. Sturtevant, Jr., who had not been made a party to the appeal of 
Andrews and Whitcomb, — nothing having been adjudged against him 
in the decree taken against them, though before the rendition there- 
of there had been taken against him, on default of answer to the bill, 
a decree pro cohfesso. The final decree against him, from which this 
appeal is prosecuted, after disposing of the other parties in accordance 
with the mandate and reciting that a decree pro confesso had been 
theretofore taken against him, flnds that he was and is the assignée 
and successor in interest of the défendant Charles C. Garland, who 
subscribed for 990 shares of the capital stock of the défendant the 
Oconto Water Company, that the shares were issued, and ail rights 
under Garland's subscription therefor were assigned to him, and he 
was and is the holder thereof, without anything having been paid 
therefor by him or by Garland or by any one, of which fact he had 
knowledge when he took the assignment ; that he is liable for the un- 
paid amount due upon such subscription and stock, so far as necessary 
to discharge the indebtedness of the Oconto Water Company, "hereto- 
fore adjudged herein, not exceeding, however, the sum of $99,000." 
And accordingly the court entered a decree that Sturtevant pay to the 
several creditors named the amounts of their respective claims, and 
to the appellèe the National Foundry & Pipe Works, Limited, the sum 
of 125,637.32, with interest thereon from October 3, 1892, and f 254.10 
costs, less $424.93 realized from the proceeds of the sale made under 
the mechanics' liens decrees obtained by the appellèe. 

The appellant contends that the decree is not justifled by the bill or 
by the proofs, or by the mandate of this court. It is suggested in the 
brief for the appellees that the assignment of errors does not raise any 
of thèse questions. It is not alleged in the assignment that the de- 
cree is contrary to the mandate of this court, but there are spécifica- 
tions of error to the effect that the decree is wrong, in that it adjudges 
the appellant liable for the unpaid amount of the shares of stock sub- 
scribed for by Garland, to the extent necessary to discharge the in- 
debtedness of the Oconto Water Company, and decrees that he pay to 
those creditors, respectively, the several amounts due them. Whether 
that decree is nght dépends upon the allégations of the bill, and upon 
the proofs. Thompson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788; 
Ohio Cent. R. Co. v. Central Trust Co. of New York, 133 U. S. 83, 10 
Sup. et. 235. 

The facts, briefly stated, are that Garland had subscribed and re- 
ceived certiflcates for 990 of the 1,000 shares of the stock of the Com- 
pany, but had paid nothing therefor. In October, 1890, the certifi- 
cates were surrendered,— Andrews and Whitcomb having refused to 
accept an assignment thereof, — and certificates for a like number of 
shares were issued by the company directly to Andrews and Whit- 
comb, in pursuance of a contract theretofore made, to secure a Ha- 
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bility of tlie company to them. It seems to hâve been understood 
ail the wMle that the ultimate ownership of the shares of stock 
issued to Andrews and Whitcomb, subject to the pledge, was in Gar- 
land; and accordingly, on January 12, 1891, in consummation of an 
arrangement between Garland and Andrews and Whitcomb, but at 
the instance and in the main for the beneât, of Andrews and Whit- 
comb, Garland executed to Sturtevant a writing whereby, after de- 
claring himself the true owner of certiflcates of stock described by 
number and as held by Andrews and Whitcomb as collatéral security, 
he said, "I do hereby, for value received, sell, assign, transfer, and set 
over unto George W. Sturtevant, Jr., Bushnell, 111., ail my right, title, 
and interest in and to ail the said certiflcates of stock," etc. ; adding a 
power of attorney to make ail necessary assignments and transfers on 
the books of the company. It does not appear that any assignment 
of the stock on the books of the company was made, but the record 
of the proceedings of the company on January 12, 1891, shows a writ- 
ten consent of stockholders to the holding of a meeting of the stock- 
holdera of the company, wherein it is recited that each of the under- 
signed owns the number of shares of stock in the company set opposite 
his name, and opposite the subscribed name of Sturtevant is set "990 
shares." A stockholders' meeting was then held, at which Sturtevant 
was elected a director of the .company in the place of Garland, re- 
signed; and at a later meeting of the directors on the same day he 
was chosen président of the company, and served in that capacity 
until his testimony was taken in this case. For the gênerai scope of 
the original bill and amendments thereto référence is made to the re- 
port of the opinion on the appeal of Andrews and Whitcomb. The 
decree by which Andrews and Whitcomb had been declared liable to 
the creditors of the company for the amount of the unpaid stock sub- 
scribed for by Garland having been reversed and the cause remanded, 
it was held, upon the same averments and proofs, that Sturtevant had 
come into the shoes.of Garland and was liable to the creditors of the 
company to the amount of the stock for which Garland had subscribed. 
The more important of the allégations of the bill which are pertinent 
to the question, and some of which, counsel argues, are sufflcient to 
support the decree, are the following: 

That Garland subscribed for and received two certiflcates of stock,— one for 
490 shares, and one (or 500 shares,— which certiflcates on October 2, 1890, he 
assigned to the défendants Andrews and Whitcomb. That on October 18, 
1890, Garland, as président and the secretary of the company, caused to 
be issued to Andrews and Whitcomb, in lieu of the certiflcates theretofore 
issued, three certiflcates, each for 300 shares, and another certiflcate for 97 
shares, of the stock of the company. That thèse certiflcates were issued 
by the corporation without considération In mouey, labor, or property, "con- 
trary to the provisions of the statute of the state of Wiseonsin, and were in 
air respects fictitious and void, and in fraud of the rights of the compialnant 
and other creditors" of the Oconto Water Company. "That no further sub- 
Bcription to the capital stock of said corporation has been made, and no 
further stock or certiflcates of shares of stock hâve been issued by or on 
behalf of said corporation, but that said Andrews and Whitcomb, by virtue 
of the premises, became, and are now, the assignées of the subscribers to the 
capital stock of said corporation, and clalm to be owners and holders of the 
certiflcates of shares therein, to the said amount of 997 shares of its capital 
stock, and the said défendants Matt. S. Wheeler, A. J. Elkins, and N. S. 
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Todd are the assignées of the original subscribers, and the holders of certifi- 
cates ot three shares of stock In said corporation, as appears by the booka 
and records of said corporation. That sald défendants S. D. Andrews, W. H. 
Whltcomb, Matt. S. Wheeler, A. J. Blklns, and N. S. Todd constitute ail the 
stockholders of record of sald corporation, but, as complalnant is informed 
and believes, the sald défendants George W. Sturtevant, Jr., and F. H. Todd 
hâve and hold, or clalm to hâve and hold, some interest In or tltle to a portion 
of said shares of stock; but what such Interest or tltle Is thls complalnant Is 
not Informed, and Is unable to state, but allèges that, by vlrtue of such clalm 
of sald défendants Sturtevant and Todd, they clalm to be, and are acting 
as, dlrectors of sald corporation, and sald Sturtevant clalms to be, and Is act- 
ing as, the président thereof. That said défendants F. H. Todd, George W. 
Sturtevant, Jr., and S. W. Ford are, or claim to be, and are acting nominally 
as, the dlrectors of sald corporation. That said défendants S. D. Andrews 
and W. H. Whltcomb, Matt S. Wheeler, A. J. Elkins, and N. S. Todd, 
George W. Sturtevant, Jr., and F. H. Todd, who are, or claim to be, assignées 
of the subscribers to the capital stock of said company, and who hâve and 
hold, or claim to hâve and hold, certiflcates of shares for ail its capital stock, 
or some interest In or title thereto, and said Charles G. Garland, hâve not paid 
for the same, but are indebted to said corporation on account of sald subscrip- 
tlon, and the certiflcates of shares of stock Issued by said corporation, to an 
amount sufficient to pay the judgment of this complalnant, and the other debts 
of sald défendant Oconto Water Company. That whatever sums are due 
from them, or either of them, upon such subscriptions, and by virtue of said 
stock and certiflcates of stock, are assets and trust funds of the said Oconto 
Water Company, and, ought, io, equity, to be coliected, marshaled, and ap- 
plied In satisfaction of the judgment of said complalnant, and of the other 
debts of said corporation. That as to the amount which each of said de- 
fendants, as such stockholders and assignées of the subscribers to said stock, 
should justly and in equity respectively pay on account thereof, this com- 
plalnant is not fuUy advlsed and informed; nor Is it able to ascertain. except 
by the aid and decree of this court. That on or about the 12th day of Jan- 
uary, A. D. 1891, the défendants S. D. Andrews and W. H. Whltcomb, be- 
ing the holders of the certiflcates of the capital stock of said corporation as 
aforesald, caused a stockholders' meeting to be heid, and then and there 
caused It to appear that the défendant George W. Sturtevant, Jr., represented 
990 shares of the capital stock of said company, and said défendant F. H. 
Todd represented 7 shares, and said défendant S. W. Ford represented 1 
share, and sald défendant W. H. Whltcomb represented 1 share, and the said 
défendant S. D. Andrews represented 1 share, of such capital stock, whereas 
in fact ail said shares of stock were held and controUed by said Andrews 
and Whltcomb; the parties representing said stock other than said An- 
drews and Whltcomb belng merely nominal parties, acting in the interest 
and uuder the control and direction of said Andrews and Whltcomb. That 
since the 12th day of January, 1891, and the élection of said dlrectors and 
offlcers as aforesald, the conduct, management, and control of said Oconto 
Water Company, and of ail its affairs, hâve been solely in the hands of S. 
D. Andrews and W. H. Whltcomb, thelr agents and attorneys; and ail other 
persons acting either as dlrectors or olBeers of said corporation hâve been 
so acting nominally and wholly at the request, and under the direction and 
control, of said Andrews and Whltcomb. That the said Andrews and Whit- 
comb, being such stockholders and offlcers of said défendant company, and 
In control thereof, on or about the 13th day of March, 1891, caused an agree- 
ment in writing to, be entered Into by and between sald défendant Oconto 
Water Company and themselves," etc. "That thereafter, and on or about the 
lOth day of May, A. D. 1891, the said défendants S. D. Andrews and W. H. 
Whltcomb, then belng such stockholders, officers, and directors of sald de- 
fendant corporation, and being so in possession and control of the same, 
caused an agreement to be entered Into," etc. "That on or about the 19th 
day of May, 1891, said défendants S. D. Andrews and W. H. Whltcomb, being 
such stockholders and offlcers of said défendant Oconto Water Company, and 
being in possession, control, and management of the same, and havlng or 
«lalming to hâve in thelr possession its franchises, and ail its stock, con- 
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Blsting of $100,000, and ail ItB flrst mortgage bonds, consistlng of $100,000, 
entered Into an agreement wlth said défendant Oconto National Bank where- 
by sald Andrews and Whltcomb dld assign, tranafer, and set over to aald 
bank the said francliises, stock, and bonds of said Oconto Water Company 
aforesaid, and did deliver Into the possession of said bank ail of said cer- 
tificates of shares of stock and bonds as collatéral security for advances 
thereafter made by sald défendant bank to said défendants Andrews and 
Whitcomb, which said instrument in writing was never flled In the office 
of the City clerk of the city of Oconto, and which said Instrument, and the 
security upon the franchises, stock, and bonds of said company undertaken 
to be given thereby and thereunder, were void and of no effect as against 
this complainant and the other créditors of said corporation. That the said 
défendant Oconto National Bank now daims to hold or hâve in. its posses- 
sion said franchises, certifleates of stock, and bonds of said défendant cor- 
poration under and by virtue of said instrument of agreement dated May 
19, 1891, executed between it and said Andrews and Whitcomb." 

The prayer of the bill, in part, is : 

"That ail the stock, property, choses in action, and effects of sald Oconto 
Water Company may be sequestered by the court, and some discreet and 
proper person be appointed receiver of the same, and of the rents, issues, 
and profits of Its said waterworUs plant, wlth the usual powers of recelvers 
in such cases. That the amounts of the subscrlptions to the capital stock 
of said Oconto Water Company still unpald by the said défendant stockhold- 
ers, respectively, be ascertained and deteraiined, and that said défendant 
stockholders be adjudged to pay the amount or amounts so found to be due 
and owing from them, and each of them, to said corporation. That the 
said property and said unpaid stock subscrlptions be deelared trust funds, 
to be administered for the benefit of said complainant and the other unse- 
cured créditors of said défendant." 

The Kevised Statutes of Wisconsin contain the following provis- 
ions: 

"Sec. 1751. The capital stock of every corporation, • * » may be trans- 
ferred by indorsement • * •; but such transfer shall not be vaîid, except 
between the parties thereto, until tlie same shall hâve been so entered on 
the books of the corporation, as to show the names of the parties by and 
to whom transferred, * * * and every person transferring any such cer- 
tifleates or shares of stock shall remain liable to the créditors of the cor- 
poration to the extent and In the manner prescribed in .section seventeen 
hundred and flfty-six. * * *" 

"Sec. 1753. No corporation shall issue any stock or certificnte of stock ex- 
cept in considération of money or labor, or property e.stimnted at its true 
money value, actually received by it, equal to the par vnliie thereof, * * • 
and ail stocks * • * issued contrary to the provisions of thIs SfCtion, and 
ail stock dividends or other flctitious increase of the capital stock of any 
corporation, shall be void." 

"Sec. 1756. If any stock shall be trnnsferied, which is not fully pald, the 
corporation may, by agreement, to be noted on its stock book, discharge the 
stockholder making such transfer, from liability to it for the unpaid part 
of his stock subscription, and accept that of the person to whom the stock 
is transferred in his place; but the person transferring such stock shall be 
liable for the amount unpald thereon to the then créditors of such corpora 
tion, and those who may become such within six months after such transfer, 
or to any lawfnlly appointed receiver or assignée of the corporation for their 
use." 

It is conceded that in this section (1756) the word "stockholder" 
is used as the équivalent of "stock subscriber." If that were not 
80, the section would be inconsîstent with section 1753, which déclares 
void certifleates of stock for which the par value has not been paid. 

If the decree against appellant has any foundation in the aver- 



618 88 FEDERAt REPORTER. 

ments of tine ]bill alone, it piust be in the allégation (quoted at length 
above) that Andrews and Whitcomb, being tbe ireai owners and 
holders of the cèrtiflcates of stock issued to tbem, caused it to appear 
at the nieetipg pf stockholders on January 12, 1891, that the appe- 
lant rèpres^nted &9Û shares of the capital stock of the company. The 
allégation that Sturtevant became a director and the président of the 
company is without material signiâcance, because the nominal owner- 
ship of a single share of stock would haye been enough to qualify him 
to hold thèse offices. Though it iâ jlot so alleged, there is évidence 
that he held other shares than,;fliose assigned by Garland. It is net 
alleged that he was a subscriber to the stock of the company, or that 
any subscriber had assigned to him his shares or rights as a sub- 
scriber, or, indeed, that by asëîgnment or otherwise he was the owner 
or holder of any number of shares. Whatever right or interest or ap- 
pearance of holding he had, according to the bill, was conferred upon 
him by Andrews and Whitcomb, and, that being so, he came by the 
transfer under no obligatiofl by which, as holders of the cèrtiflcates, 
they were not bound. On their appéal (46 U. S. App. 281, 22 C. C. A. 
110, and 76 Fed. 166) it was held that they were net liable for the 
amount of the shares for which they had received cèrtiflcates, directly 
to the company in any event, nor to the creditors of the company un- 
less they had allowed themselves to be represented as shareholders 
to creditors who gaA'e crédit on the faith of that représentation ; and 
that, it was found, they had not done. To repeat the language then 
employed: 

"Holding the stock by direct issue as collatéral securlty for the debt of 
Ihe company to them, they could not be liable to the company to pay for 
the stock as If they had subscribed for it; and, not being liable to the 
company, they are not liable to the creditors of the company, unless they 
allowed themselves to be represented as shareholders to creditors who, iu 
giving crédit, acted, or should be presumed to hâve acted, on the faith of 
that liability. 'The liabillty of a shareholder to pay for stock,' says the court 
of appeals of New York in Christensen v. Eno, 106 N. Y. 97, 102, 12 N. E. 
048, 050, 'does not arise out of his relation, but dépends upon his contract, 
express or implied, or upon some statute; and, in the absence of either of 
thèse grounds of liability, we do not perceive how a person to whom shares 
liave been issued as a gratuity, by accepting them, committed any wrong 
upon creditors, or made himself liable to pay the nominal face of the shares, 
as upon a subscription or contract.' In the same case it is said that: 'As- 
suming that the transaction, as to the company, was ultra vires, or that 
it could not give away its shares, the transaction, in that view, was sim- 
ply a nullity, and Eno got nothing as against any one entitled to question 
the transaction; but it did not couvert him Into a debtor of the company 
for the forty per cent. He entered Into no contract to pay it.' This view 
is more certainly true under the Wisconsin statute, which not only for- 
blds, but déclares vold, an issue of stock for which payment in money or 
property is not made when It is issued. Rev. St. Wis. § 1753. The bill 
allèges that the shares Iseued to Garland, and also those Issued to Andrews 
and Whitcomb, were vold, and prays that It be so adjudged. In Burgess 
V. Seligman, 107, U. S. 20, 2 Sup. Ct. 10, it is said: 'The courts In England, 
and some in thls COuntry, hâve gone very far in sustainlng a liability for 
unpald subscriptions to stock agàilist peré'ons holding the same in any ea- 
paclty wliatever,-'Whether as trustées, guardlans, or executors, or merely 
as collatéral securlty. It cannot be denled that In some cases the extrême 
length to which the doctrine Jias been pushed bas operated Very harshly; 
and In cases In which the corporation Itself had no just right to enf orce 
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payment, and where no bad falth or fraudulent intent bas Intervened, It 
may be doubted whether creditors hâve any better right, unless by force of 
some express provisi0ii of a statute.' " 

TUe one fact in proof, outside of the avermente of the bill, which 
it is contended justifies the decree, js the assignment exeeuted by 
Gai'land to the appellant. If that assignment should be deemed to 
hâve effected a transfer of any right of Garland to Sturtevant, the 
admission of it in évidence was inconsistent with the averments of 
the bill to the effeet that Andrews and Whitcomb were the real own- 
ers and holders of the stock, and that whatever interest Sturtevant 
had was nominal, and held for their benefit ; but, if regarded simply as 
the means by which it is alleged that Andrews and Whitcomb caused 
it to appear that vSturtevant represented 990 shares of the stock, its 
introduction in évidence in support of that averment may hâve been 
proper. But, given its fullest possible significance, what does the 
fact of the assignment having been made amount to? The conten- 
tion is that it put Sturtevant in the place of Garland, as a subscriber 
to the stock of the company. That is not the purport of the writing. 
There is nothing in the terms used, or in the circumstances, if there 
could be inquiry beyond the writing, to indicate that that was the 
intention. The purport of the instrument was simply to sell and 
transfer to the appellant Garland's right, title, and interest in and 
to the certificates of stock issued by the company to and held by 
Andrews and Whitcomb, as collatéral security under their contract 
with the company. By the averments of the bill, and by force 
of the statute of Wisconsin, those certificates were illegally issued 
and were void, unless they were made valid by the work and 
the expenditures of Andrews and Whitcomb in the construction of 
the waterworks plant. If the par value of the stock was paid in 
that way, Garland, if conceded to be the ultimate owner, was not 
liable for further payment on the stock, and his assignment could not 
hâve imposed that liability upon another. If, on the contrary, the 
certificates were void, because not paid for in full, as in fact they had 
not been, the assignment conferred no right and transferred no obliga- 
tion. The certificates of stock issued originally to Garland, which 
he surrendered in order that certificates for the same number of 
shares might be issued by the company directly to Andrews and Wliit- 
comb, were also void because the stock had not been paid for; but, 
notwithstanding the surrender of the certificates and the issue of the 
other certificates to Andrews and Whitcomb, it is doubtless true that, 
as a subscriber for the stock, Garland remained liable to the com- 
pany and its creditors for the amount thereof, and might, by a proper 
method, hâve substituted another in his place as a subscriber, trans- 
ferring both his rights and his obligations, except as otherwise 
provided by the statutes quoted. It would seem under section 1751, 
supra, that such a transfer could be valid only between the parties 
Qutil entered on the books of the corporation ; but how that would be 
need not now be considered, because no such transfer of the rights 
and liabilities of a subscriber for stock was attempted. The instru- 
ment évinces no such purpose, and equity will not, by an unnecessary 
implication or inference, flnd in it a meaning and opération for which 
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there is no basis in estoppel or other équitable considération. To 
affirm the dècreë against Sturtevant would be to fasten upon Mm a 
liability which the bill was designed to charge upon others, which 
he never intended, nor was believèd by anybody to hâve intended, to 
assume, for whîch he received. no commensurate considération, and 
on the faith of which nobody ever gave the corporation crédit. 

The decree against the appellent is reversed, with direction to dis- 
miss the bill. 



GRAND TRUNK RY. CO. V. CENTRAL VERMONT R. CO. 
(Circuit Court, D, Vermont. June 4, 1898.) 

1. RAiiiROADS— Receivership — Preferrrd Claims for Opbrating Expbnses, 

Çlaims for supplies used in operating a railroad during a receiversliip, 
and for six monttis prior thereto, are entitled to preferred payment from 
tbe funds in the hands of the receivers, as against a mortgage on wliich 
the first default of interest occurred during the reeeivership, where the 
Stûcli of supplies coming Into the hands of the receivers exceeded the 
amount of such clalms, and it appears that the net earnings under the 
reeeivership to the time of default on the mortgage interest, together 
with the betterments made, also largely exceeds such claims. 

2. Same— Erronkous Patmbnts. 

The fact that claims not entitled to préférence hâve been Improperly 
paid from funds in the hànds of receivers does not entitle a mortgagee 
to insist that the amount shall be deducted from funds applicable to pre- 
ferred claims. 

This was a hearing in the matter of the reeeivership of the Central 
Vermont Kailroad, arising on objections by the American Loan & 
Trust Company, mortgagee,' to the allowance and payment, as pre- 
ferred claims, of amounts due for operating supplies. 

Henry G. Newton, for claimants. 

Moorfleld Storey and Elmer P. Howe, for mortgagees. 

WHEELER, District Judge. When receivers of the defendant's 
l'oads and property were appointed, March 20, 1896, they were di- 
rected to pay claims for, amoug other tbings, supplies used in op- 
erating the roads during the six months next previous. Afterwards, 
May 29th, on motion of the American Loan & Trust Company, mort- 
gagee, payment was reKstrained for classifyiug the accounts and funds. 
Upon classifled accounts filed by the receivers,, and a motion to so 
modify the restraining order as to allow payment of such claims as 
accrued on the' New London Northern System, and those less than 
f 100 each and 25 per cent, of others that accrued on the main Une, 
payment of the face of the New London claims and of the small 
claims has been allowed, and that part of the motion relating to the 
main lifle has been heard. The classification was asked, and the 
payment has been opposed, because,,as has been said, the payments 
would or might, if made, come ont of funds belonging to the mort- 
gagee. Ail of the claims appear to hâve amounted to |284,083.48. 
The receivers appear to hâve taken over from the défendant stocks 
of supplies on hand amounting tO $271,722.33; of station agents, 
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.fl42,879.96; and other miscellaneous items amounting to $82,267.68,— 
in ail, 1496,869.97. The conditions of the mortgages were net broken 
till January 1, 1897, and the mortgagees would not be entitled to pos- 
session, nor to the net earnings as profits, till then. By conservative 
estimâtes as to what are operating expansés and what are perma- 
nent improvements, the roads now in question much more than paid 
ail operating expenses from the beginning of the receivership to the 
breach of the conditions of the mortgages. Besides this, the excess 
of net earnings, which came to the hands of the receivers, over op- 
erating expenses and fixed charges paid by them before breach of 
the conditions of the mortgages, would seem to exceed the amount 
of thèse preferred claims, and, with the permanent improvements 
made by the receivers during that time, would largely exceed 
them. In this view, the payment of the residue of thèse preferred 
claims would not come out of the mortgaged property, nor ont of any 
net earnings to which the mortgagees may be entitled, but out of the 
gênerai funds of the receivership arising from the opération of the 
roads before the mortgagees became entitled to possession, or to 
claim the net earnings. 

Some suggestion has been made that claims not properly of this 
class were paid before the stay, which may hâve exhausted the funds 
applicable to those unpaid. But such diversion, if any, should be 
corrected otherwise than from funds belonging to thèse clairaants. 
This subject has lately been before the suprême court of the United 
States in Virginia & A. Coal Co. v. Central Eailroad & Banking Co. 
of Georgia, 18 Sup. Ct. 657 (decided May 9). The cases are there 
reviewed, and the statement from Fosdick v. Schall, 99 U. S. 252, 
that "every railroad mortgagee, in accepting his security, impliedly 
agrées that the current debts made in the ordinary course of business 
shall be paid from the current receipts before he has any claim on the 
income," is again approved. Mr. Justice White for the court further 
said : 

"It was thus settled that, where coal Is purehased by a raUroad company 
for use in operating Unes of railway owned and controlled by it, !n order 
that they may be continued as a going concern, and where it was the ex- 
pectation of the parties that the coal was to be paid for out of current 
earnings, the indebtedness, as between the party fumishing the materials 
!ind supplies and the holders of bonds secured by a mortgage upon the prop- 
erty, Is a charge in equity on the continuing income, as well that which 
may come into the hands of a court after a receiver has been appointed as 
that before. It is immaterial in such case, in determining the right to be 
compensated out of the surplus earnings of the receivership, whether or not 
during the opération of the railroad by the company there had been a diver- 
sion of income for the benefit of the mortgage bondholders, elther in pay- 
ment of interest on mortgage bonds or expenditures for permanent improve- 
ments upon the property. Nor is the equity of a current supply claimant, in 
subséquent income arising from the opération of a railroad under the di- 
rection of the court, afflected by the fact that, whlle the company is operat- 
ing its road, its income is misappropriated and diverted to purposes which 
(lo not inure to the benefit of the mortgage bondholders, and are foreign to 
the bénéficiai maintenance, préservation, and improvement of the property." 

In any view of the situation in this case, upon the principles so 
settled, thèse claimants appear to be entitled to payment from the 
earnings of the roads available for that purpose, and suflQcient of 
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them appear to be arailable early in July for this 25 pec cent. The 
stay should be so modifled as to permit this payment. 

Some question has been made about the coming of some of the 
daims within the time, and being for the proper purpose; and oppor- 
tunity should be afforded for parties interested to make objection spe- 
ciflcally to particular daims for either of thèse reasons. The list is 
on, file, and the time before the Ist of July seems suffldent for filing 
objections to any of them. Stay bo modifled as to permit payment 
after the 5th.of July of 25 per cent, of claims against which spécifie 
objections are not flled by thé Ist of July, and objections to stand for 
disposition on the 5th of July. 



GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO. 
(Circuit Court D. Vermont. May 21, 1898.) 

1. FORBOLOSURB DP RaILBOAD MoRTSAGE— PARTIES. 

Where a mortgage to secure rallroad bonds provides that it may be fore- 
closed, upoD default of payment, at the request of a majority of the bond- 
holders, a bill flled by the trustée, alleging such default and request, is 
not subject to demurrer because bondholders are not Joined as orators. 

2. Samb— Ckeditors' Suit — Ebceivers as Parties. 

Where recelvers bave ail the property in thetr hands, under order of 
the court, for whomsoever it may be found to belong, and ail proceed- 
Jngs in the cause are for the purpose of ascertainlng the rights of ail 
claimants, and how the property shQuld be disposed of, it Is not necessary 
to make the recelvers technical parties défendant to each bill flled, as the 
proceedings are in their nature In rem, and the recelvers are in effect 
parties to ail the proceedings. 
8. Sam E— Second Mobtgagb— Parties. 

Where a second mortgage covered leased Unes, without touching the 
■ rights of lessors, and the foreclosure is a part of a suit in which ail the 
property is in the hands of recelvers, neither the mortgagor, the flrst 
mortgagee, nor any lessor is, in strlctness, a necessary party. 
4. Samb — Description of Property. 

Where the description of the property in the bill is the same as in the 
mortgage, the necessity for évidence of the situation of the property, In 
order to the application of the description to it, is not ground of demurrer. 
6, Creditors* Suit — Jodoment Crbditor— SëizuKb of Property. 

The recelvershlp wlll not be withdrawn from unincumbered property of 
one of the Consolidated corporations to enable a judgment créditer, who 
joined in the original pétition for its distribution among creditors on the 
ground of insolvency, to seize it because of a. supposed moral equlty, and 
thus defeat the object of the pétition. 
6. FiBST AND Second Mortgages—Conflicting Intbrksts— Fohecloscrb bï 

8A.MB TRtJSTBB. 

In a proceeding to foreclose a flrst and a second mortgage, in which the 
same corporation is trustée In both, when a question arises as to what 
property is covered by each, as against the other, représentative bond- 
holders under each mortgage should be permitted to become parties, and 
property lltigate the question. 

Chas. M. Wilds, for Grand Trunk Ry. Co. 

Moorfleld Storey and Elmer P. Howe, for American Loan & Trust 
Co. 
Benjamin P. Fifleld, for Central Vt. E. Co. 
Michael H. Cardozo, for Baker. 
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Henry Orawford, for American Express Co. ^ 

John C. Coombs, for National Bank of Bedemption. 

Alric R Herriman, for other banks. 

Louis Hasbrouck, for executors of Smith. 

L. S. Dabney, for Foss. 

Hollis E. Bailey, for Jordan & CofiBn, 

Hiram A. Huse and Solomon Lincoln, for executors of Langdon. 

WHEELER, District Judge. This is a creditors' suit, in behalf 
of ail who will join, in which receivers hâve been appointed, and in 
whieh the National Bank of Bedemption bas joined as an orator, and 
also in which are pending one bill of foreclosure by the American 
Loan & Trust Company, as trustée of a first mortgage of the main Une 
and equipment to secure $7,000,000 of 5 per cent. Consolidated bonds, 
of which 17,000,000 were issued, against the "Vermont & Canada Rail- 
road Company, the Consolidated Eailroad Company, the Central Ver- 
mont Raiiroad Company, and the receivers; and aflother bill of fore- 
closure by the same trustée of a second mortgage of the main line and 
equipment, and after-acquired lines, and leased lines, equipment, and 
property, to secure |15,000,000 Central Vermont first consolidated 
mortgage bonds, into which stock of the Consolidated Raiiroad might 
be converted, and of which $3,000,000 hâve been issued, against the 
Central Vermont Eailroad Company; and in which is pending a péti- 
tion of the National Bank of Rédemption for the withdrawal of the 
receivership from property not covered by the mortgages, in order that 
this property may be levied upon to satisfy a judgment recovered 
since the receivership, and for leave to become a party défendant in 
the foreclosure; and of the Welden National Bank, the Farmers' 
National Bank, and the Ogdensburg Bank for like withdrawal of the 
receivership ; a pétition of Ezra H. Baker, chairman of a committee of 
the first mortgage bondholders, and of executors of James E. Lang- 
don, holding 1379,700 of first mortgage bonds, for leave to become 
parties to the first foreclosure; a pétition of the American Express 
Company, as holder of $700,000, and of Eugène N. Foss, as holder of 
$10,000, of second mortgage bonds, for leave to become parties to the 
foreclosure suits; and a pétition of the executors of J. Gregory Smith. 
as holders of 2,500 shares of preferred and 1,500 shares of common 
stock, and of N. W. Jordan and E, A. Cofiin, as holders of 160 shares 
of preferred stock, of the Consolidated Eailroad Company, entitling 
them to bonds, for leave to become parties to the second foreclosure, 
for assertion of their rights as if bondholders. Both bills of fore 
closure are demurred to by the Central Vermont Eailroad Company, 
and the demurrers hâve been argued, and thèse several pétitions hâve 
been heard. 

The causes of demurrer to the bill of foreclosure of the first mort- 
gage, now set down and relied upon, are the nonjoinder of bondhold- 
ers of that mortgage as orators; the joinder of the receivers, and 
Qonjoinder of second mortgage bondholders, as défendants; and un- 
certainty and insuiïiciency of description of the mortgaged property. 
Those to the bill of foreclosure of the second mortgage are that none 
of tbe bondholders of that mortgage are joined as orators; that 
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neither the résident receiver, nor the Vermont & Canada Railroad 
Company, nor the Consolidated Eailroad Company, nor some of the 
ûrst mortgage bondholders, nor the owners of the leased lines, are 
made défendants; that allégations of the title of the mortgagor, of 
the default of payment, and description of the property are too uncer- 
tain and insufflcient. 

Concerniiig the demurrerfe for nonjoinder of bondholders as or- 
ators in the respective foreclosures, the mortgages which are the 
foundations of thèse proceedings are to be Jooked at in connection 
with the . allégations of the bills in thèse particulars. In the first 
Qiortgage, proceedings foE foreclosure are reqoired on default, and 
requeistiof holders of a majority of the bonds; and the bill well al- 
lèges a defaUlt as to ail outstanding bonds, and that such a request 
was mayje; In the second mortgage, proceedings by the trustée 
upon any defanlt, and a request of holders of a majority of the bonds 
to make.aU become due, and for foreclosure by the trustée "in case 
it seems : Expédient," are required; and that bill also allèges a de- 
fault, aûd a request by the holders of a majority of the bonds that 
the orator therein should proceed at once for a foreclosure. Thus, in 
each of thèse foreclosures, as they stand separately, the holders of the 
bonds, in Majority, are not only theoretically, but actually, at their 
own request, represented by the trustée. This case differs in this 
respect froûi Brooks v. Railroad Co., 14 Blatchf. 463, Ped. Cas. No. 
1^964, where, in the proceedings considered, no request or représen- 
tation of bondholders, as such, was shown. This cause of demurrer 
hère does not, as thèse proceedings stand, seem to be technically well 
founded, however it might be, in fairness to the rights of the bondhold- 
ers, on account of the position of the trustée in both mortgages, if 
they should not be otherwise protected. As the receivers hâve ail 
the property in their hands, under order of the court, for whomsoever 
it may be found to belong, and ail proceedings are required to be and 
are had in this cause for the purpose of ascertaining the rights of ail 
claimants, and how the property should be decreed to be disposed of 
or distributed by the receivers, whether they are technically made 
parties to every proceeding for establishing rights to the property or 
not is immaterial. While not parties to the original cause, as 
orators or défendants, they are in effect parties to ail proceedings 
touching the property in their hands, as in their nature the proceed- 
ings are in rem. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27. 
The second mortgage, in so far as it touches property covered by the 
flrst mortgage, is of the equity of rédemption only; in so far as it 
covers leased lines, it is of the leasehold interests only, without 
touching the rights of the lèssors; and, as to property of the mort- 
gagor not covered by the flrst mortgage, it is independent of either. 
Therefore neither the first mortgagee or mortgagor, nor any lessor, is 
in strictness a necessat-y party to a foreclosure of that mortgage, 
especially when ail the property is in the hands of receivers in a suit 
of which the foreclosure is a part. The allégation of default in the 
payment of any of the bonds seems to be sufticient, without setting 
out owners, and particular demand by, and failure to pay, each. 
The duty of making due payment was upon the mortgagors, and a 
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gênerai alltegation of failure would be sufflcient. Due payment is a 
défense, and may be brought forward as such if it exista. The de- 
scription of the property is as deflnite in the bills as in the mortgages, 
and, if évidence of the situation of the property is necessary for the 
application of the descriptions to it, that necessity is net a good cause 
of demurrer, but only a good reason for proceeding in proper manner 
to take the évidence. Thèse considérations dispose of ail the causes 
of demurrer. 

The National Bank of Rédemption, as an unsecured créditer, has 
joined in the original bill to hâve the assets of the Central Vermont 
Eailroad Company, as an insolvent corporation, divided ratably 
among such creditors, after the secured creditors. To now vfithdravi^ 
the receivership from unincumbered property, to enable this créditer 
to seize it because of some supposed moral equity arising from the 
imminence of insolvency at the time of the création of the debt, as 
is now relied upon, would defeat that very purpose. Some question 
is made about the validity of its judgment recovered upon construc- 
tive notice since the receivership; but, whether it is valid or not, 
there is nothing about it or the debt to entitle it to préférence over 
other simple creditors. This part of its pétition must therefore be 
denîed. As such creditor to a large amount, it is interested in re- 
dueing secured debts, and should, in justice, bave an opportunity to 
be présent at any proceedings for ascertaining the sum due in equity 
on the mortgages. The remainder of the pétition is retained for 
that purpose. 

Were there no question about the extent of the mortgages, in cov- 
ering property of the respective mortgagors, tlie forcclosurcs could 
probably be proceeded with légal ly and safely by the trustée in earii. 
as moved by the respective requests of the bondholders to begin thcm. 
without making or permitting any of them to become theinselves 
otherwise personally parties to the proceedings. Ilie mortgages wert» 
made at considérable spaces of time apart. The first, on its face, 
assumes to cover future-acquired rolling stock and pi'operty; and the 
second, to cover the whole, subject to the first mortgagc on some. 
There is necessarily a question concerning what is covered by each. 
as against the other. The same corporation is trustée in each, and 
cannot well be on both sides of this question, and there adequately 
represent the interests of its respective cestnis que trustent. For 
want of such représentation upon that question by the common trus- 
tée, some proper number of the flrst mortgage bondholders should be 
permitted to appear on the orator's side, and of the second mortgage 
bondholders on the defendant's side, of that foreclosure, to raise and 
contest somehow, by proper mode of procédure, that question, as they 
may be respectively advised is for their Interests. Obviously, as the 
case now stands, the petitioner Baker, as committee of the first mort- 
gage bondholders, and the American Express Company, as a very 
large, and perhaps the largest, holder of second mortgage bonds, are 
proper parties to appear for themselves, as representing the respec- 
tive interests of themselves and their associate bondholders in this 
behalf. Thèse now seem to be suffi dent and adéquate for this pur- 
pose, and single may be better for the interests of ail than divided 
88 P.— 40 
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reppesentation or counsels. And as any question about the proper 
représentation of those interested as owners in the consduet of tjie. 
prosecution or défense of a cause is alwajs .before the court, the ap- 
plications of other bondholders for leave to become parties to, or to 
be heard upon, this question, should be allo^ed to remain on file, 
and be moved upon without préjudice, in case their jnterests should, 
hereafter be thought to be unrepresented or misrepresented, 

The second mortgage appears to hâve been intended to secure to 
holders of Consolidated Bailroad stock a right to couvert it into 
bonds of that mortgage, which should stand on a par with the other 
bonds. , Whether the conversion ha» been proceeded with far enough 
by the holders of stock now claiming bonds for it, or the rights of 
bondholders on account of it havebeen perfjected, ia a question fore- 
shadowed by their pétitions and the motions to dismiss them. Some- 
times what is agreed to be doue 4s, in equity, cousidered as done. 
The provisions of .the mortgage, and the récognition of this principle, 
seem to give sufiScient color to this claim of thèse stockholders to en- 
title them to a fair chance to make it good, if they can, in thèse pro- 
ceedings. Just how the parties would hâve this done has not been 
made very clear, except that a suggestion is made in behalf of the 
executors of Smith that it be by cross bill in the- foreclosure of that 
mortgage. They are not interested, however, as such stockholders 
making this claim, in opposition to the mortgage itself, but in favor 
of it, and of its foreclosure upon the proper ty ce vered by it; and a 
cross bill might not, under thèse circumstances, be an apt proceeding 
to aid them, and might be an undue embarrassment to the unques- 
tioned bondholders. The opposing interests are those of the mort- 
gagor to keep the amount of bonds thèse stockholders might be en- 
titled to out of the sum due in equity, and of the now bondholders to 
keep it out from sharing in their security. Thèse questions appear 
to appertain solely to the taking of an account of the sum due in 
equity at the proper stage of the foreclosure. In the taking of such 
an account no separate pleadings are ordinarily had, or are neces- 
sary, for the purpose of trying such rights, and none seem to be nec- 
essary hère. The right to appear and présent the claims as sums 
due in equity, and of the now bondholders to there contest them, 
seems to be ail that is necessary to protect the rights of each. 

The demurrers are overruled. Leave is grauted to Ezra H. Baker 
to appear as orator, and to the American Express Company to appear 
as défendant, in the foreclosure of the first mortgage, and the défend- 
ants are respectively assigned to answer each bill by July rule day. 
The prayer of the pétition of the National Bank of Rédemption, and 
of other banks, for with drawal of receivership from property, is de- 
nied. Leave is granted to Consolidated Railroad stockholders to be- 
come parties to the taking of any account of the sum due in equity 
in the foreclosure of the second mortgage, without préjudice to the 
residue of thèse pétitions as remaining on file. 
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BURNHAM et al. v. NORTH CHICAGO ST. KY. 00. 
(Circuit Court of Appeals, Seventh Circuit July 2C, 1898.) 
No. 470. 

1. Phocehdings aptbe Bevbesal— Effect of Mandate— New Trtal. 

Where a judgment based on agreed facts Is reversed and tlie cause 

remanded on the ground ttiat the facts stipulated are evidential only, 

' and cannot take the place of findings, a new trial is required, in wlnicïi 

either party lias the right to introduce additional évidence not inconsistent 

with the stipulation. 

2. Tbial— Stipulation of Facts— Effbct. 

A stipulation that the facts therein stated "shall be considered by the 
court to be in évidence, and as absoluteiy true," does not preelude either 
party froœ introducing additional évidence not Inconsistent with the 
stipulated facts. 

8. Right to Jury Triai,— Waivek—Effect of Stipulation. 

Where by stipulation a jury is waived, and a cause tried to the court, 
such stipulation does not operate as a waiver of a jury on a second trial, 
after the judgment bas been reversed and the cause remanded. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

A. D. Wheeler, for plaintiffs in error. 
John A. Rose, for défendant in error. 

Before WOOIvS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This suit has been twice tried in the 
court below, and is now in this court for the second time. It was 
brought to recover the price of a street-car traction motor con- 
structed by the plaintiffs for the défendant. Upon the first trial 
a jury was waived, and the case submitted to the court upon the 
following written stipulation as to the facts, without other évidence : 

"It is hereby stipulated by and between the parties to the above-entitîed 
cause, through their respective eounsel, that jury shall be, and is hereby, 
waived, and the said cause submitted to the court for trial upon the foregoing 
statement of facts. For the purpose of said trial, the said statement shall be 
considered by the court to be in évidence, and as absoluteiy true." 

The court gave a judgment for costs against the plaintiffs; thp 
record showing that the court ruled that the défendant was entitled, 
in law, upon said agreed facts in the case, to a judgment against the 
plaintiffs for costs. A judgment was accordingly rendered upon 
that finding, and the case brought to this court by writ of error, 
where the judgment was reversed, and a new trial ordered. The 
case is reported in 23 C. C. A. 677, 78 Fed. 101. In that opinion 
this court said: 

"The assignment of errors contains numerous spécifications, the last of whlcb 
only (that the court erred in giving judgment for the défendant) need be con- 
sidered. It is évident that the case was submitted and tried upon a mistakei) 
View of the so-called statement of facts, which in the main is a statement oi' 
évidence, and not of the ultimate or issnable facts. An agreed statement ot" 
facts, it is well settled, may 'be taken as the équivalent of a spécial finding 
of facts,' presenting for review on writ of error only questions of law; but 
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manlfestly It Is necessary that the ultlmate facts be stated, and not évidence. 
merely, from which the facts to be established may be inferable. Supervisera 
V. Kennlcott, 103 V. S. 554; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481; 
Distilling & Cattle-F.eeding Co. v. GottscUalk Co., 24 U. S. App. 638, 13 0. G. A. 
618, and 66 Fed. 809. The motor which the plalntiffis made for the défendant, 
it Is admitted, vfas not constructed, In ail respects, in conformity with the 
model agreed upon; but on behalf of the plaintiffs it is contended that the 
défendant, by the use made of the motor after delivery, and by déclarations 
of Intention In that respect, had elected to lieep the motor, and that such élec- 
tion is deducible from the agreed statement as a conclusion of law. But the 
question, in our opinion, remains one of fact, or perhaps of mixed law and 
fact, in respect to which, as it Is presented hère, it is not compétent for the 
court to déclare a légal conclusion, strongly évident as, upon the facts and 
circumstances stated, the inference of fact may be deemed to be. It follows 
that the judgment rendered is invalid. It is supported neither by a gênerai 
finding appropriate to the issue, nor by spécial flnding, nor by an agreed state- 
ment of facts which can be regarded as équivalent to a spécial flnding. The 
agreed statement probably contains suflicient évidence to enable a trial court 
to détermine the disputed questions between the parties, either by a gênerai or 
a spécial flnding, but the finding tliat the facts are as set forth in the agrée i 
statement is neither the one nor the other. The statement belng one of évi- 
dence, the flnding does not malie it a Statement of facts. ïo what extent, upon 
another trial, the parties shall be bound by the agreement as a statement of 
évidence, if that becomes a matter of dispute, will be a question for the circuit 
court. The judgment is reversed, and the case remanded, with directions to 
grant a new trial." 

On the second trial the plaintiffs asked for a jury trial, and also 
that they be allowed to introduce évidence in addition to, but not 
contradicting, the vsritten statement, — both of which requests were 
denied by the court, — to which rulings exceptions were taken, and 
the trial had before the court upon the same stipulation of facts, and 
a finding and judgment rendered again against the plaintiffs. 

We are of opinion that the court erred in each of thèse rulings. 
It had already been adjudged by this court that the facts stipulated 
were evidential in character, and not the ultimate facts to be found 
by the court. It fairly folio wed from this décision that other évi- 
dence not inconsistent with the stipulated facts might be introduced 
by either party on another trial. The stipulation did not purport 
that there could be no other évidence introduced. The facts thcti 
stipulated were not exclusive of other évidence. It was stipulated 
that for the purposes of said trial the statement shall be considered 
by the court to be in évidence, and as absolutely true. It did not 
preclude other évidence of facts, in terms or by necessary iin- 
plication. We think this foUowed from the opinion of tliis court 
holding the stipulated facts as evidential in character. When a 
cause is remanded for a new trial, the parties hâve the right to 
introduce new évidence, and establish a new state of facts, as though 
no trial had ever been had. This is the true signiflcance of the 
mandate. A new trial upon precisely the same évidence, and by 
the same court without a jury, would be not so much a new trial as 
a mockery. In Dillon v. Cockcroft, 90 N. Y. 649, there was a similar 
stipulation of facts made before trial, which appeared on the face 
to be "a statement of the facts in this action." After the reading of 
the stipulation, plaintifï oft'ered himself as a witness; and objection 
was made to any oral évidence, on the ground that the facts had 
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been stipulated, and thé tenns of the stipulation were siich as to 
show the understanding to be that no other testimony should be 
offered. The objection was overruled, and the court of appeals, in 
deciding the question, say: 

"The objection urged to the admission of oral testimony upon the ground that 
the facts in the case had been stipulated by both parties, and that the stipula- 
tion precluded other testimony, was properly overruled. We think the efCect 
of the stipulation was not to preclude other évidence, and It only included the 
facts therein stated. Other proof was not excluded, without a clause pro- 
vlding to that efCect." Brenner v. Coerber, 42 111. 497; Rush v. Rush, 170 
111. 623, 48 N. E. 990; Zaleski v. Clark, 45 Conn. 397; Dodge v. Gaylord, 53 
Ind. 365; Eckert v. Blnkley, 134 Ind. 614, 33 N. B. 619, and 34 N. B. 441: 
Minneapolis Mlll Ce. v. Minneapolls & St. L. Ry. Ce, 58 Mlnn. 512, 60 N. W. 
341. 

2. The stipulation to waive a jury, and to try the case before the 
court, only had relation to the flrst trial. There could be no pre- 
sumption then that there would ever be a second trial; and there- 
fore it should not be presumed that the parties, in making the stip- 
ulation, had in mind any possible subséquent trial after the iirst, to 
which the stipulation could refer. The right of trial by jury in 
cases at law, whether in a civil or criminal case, is a high and sacred 
constitutional right in Anglo-Saxon jurisprudence, and is expressly 
guarantied by the United States constitution. A stipulation for 
the waiver of such right should therefore be strictly construed in 
favor of the préservation of the right. Cross v. State, 78 Ala. 430; 
State V. Fouchet, 33 La. Ann. 1154; Dean v. Sweeney, 51 Tex. 242; 
Brown v. Chenoworth, Id. 469; Town of Carthage v. Buekner, 8 
m. App. 152. This last-cited case was very similar to the one at 
bar, and the court says: 

"It appears that on the first trial the parties entered into a written stipula- 
tion of facts agreed upou. as proven on the trial, and also that a jury should 
be waived, and the case submitted to the court for trial. On the second trial, 
appellant claimed that under such stipulation a jury should again be waived, 
and the case be tried by the court, and entered a motion to that effect. The 
action of the court in overruling this motion is one of the errors assigned. 
In this we think no error was committed. The agreement to waive a jury 
only bound the parties to the mode adopted — of trial by the court— to that one 
trial. When the case was remanded by this court for another trial in the 
court below, both parties were restored to their original right of trial by jury. 
Each party is entitled to as many juries as there are trials, and a waiver of a 
jurv on one trial is expended by that trial." Brown v. State, 89 Ga. 340, lô 
S. E. 462. 

The rule and the reason for it are fairly laid down by the suprême 
court of Alabama in Cross v. State, 78 Ala. 430, as f ollows : 

"We need not décide whether the défendant, under the facts of this case, 
so far waived his right of trial by jury as to justify the judge of tlie county 
court in proceeding to try the cause. * ♦ » Conceding that such was thf 
case, ail we décide is that the agreement to waive the right of trial by jury 
must ordinarily be construed to apply only to the particular trial at winch it 
is made. Such a waiver is a renuneiation of a valuable constitutional right, 
and must be strictly construed. It may well be supposed that a défendant 
would be perfectly willing for a particular judge to try him, when he would 
not rlsk his successor, or that he would be willing to be tried the first time by 
a judge, when he would not submit to a second trial by the sarfle judge after 
such offlcer had convicted him one or more times, so that the judicial mind 
might not afterwards be perfectly f ree from the influence of a bias created 
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by the drcamstances of sueh previous , conviction. This wpuld be sufflcient 
ground for the challenge of a juror, and ought not to be considered as waived 
in the case of à judge,— at leàst on doubtful implication." Marton v. King, 
72 Ala. 354; Stedman's Heirs v. Stedmàn's Ex'rs, 32 Ala. 525; Benbow 7. 
Eobblns, 72 N. 0. 422. 

Nor is this court ready to' concefle that the waiver of the nght of 
jury trial; is absolutely binding upon the party, even as to the one 
trial where it is intended to be applied. A stipulation to waive, 
followed by an order of the court, is not in the nature of a private 
contract fôunded upon a considération, which can only be set aside 
for fraud. It is a proceeding in court, which is liable to be changea 
or modifled or set aside by order of the court, in its discrétion, upon 
a proper showing. And where the circumstances are changed, as 
in the case of a change in judges, or other conditions, such a discré- 
tion to relieve from a waiver might very properly be exercised even 
on the flrst trial. A change in the court or in the counsel might 
very well furnish a good reason for allowing the waiver to be with- 
drawn; and where, upon a proper application, the circumstances 
seem to justify it, we think that a libéral discrétion should be 
exercised by the trial court in allowing either party to withdraw 
from such a waiver, and to claim his right under the constitution. 
The judgment of the circuit court is reversed, with instructions to 
grant a new trial. 



COLIJMBUS SAFB-DEPOSIT 00. v. BUEKB. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1898.) 

No. 479. 

t. ASSIONMBNT OF EbBOR — RbVIEW. 

Error cannot be predicated of an opinion or reason given by the court 
for a ruling, but must l)e of the ruling itself. 
a. Failurb to Perform Contract— Work Bénéficiai akd Accepted by Dé- 
pendant — Rbcovbry upon Common Counts. 

Where worli was not done withln the time, or in the manner, stlpulated in 
the contract, but was bénéficiai to défendant, and has been accepted and 
enjoyed by him, plaintiff may recover therefor upon the commou counts, 
though he cannot recover upon the contract. 

3. Admissibility op Evidence under Spécial Form c Issue— Sufficibncy 

op Objection. . 

The gênerai objection that évidence ofCered is irrelevant or incompétent 
is not sufflcient to raise the question of eompetency or relevancy, under 
the spécial form of the issues joined. 

4. Written Building Contract — Chanse of Plan bt Parol Agkebment. 

Where, by the terms of a written contract. a building was to be erected 
according to plans prepared by certain architects, and such plans were 
abandoned, and, in pursuance of a paroi agreement between the parties, 
the building was erected according to plans prepared by the contracter, 
the work was done under a paroi contract, and not under such written 
contract. 

5. Delat in Complbting Work— Change dp Contract— Evidence Admissible. 

The issue was whether there had been such delay in completing the 
work as would justify a claim for the liquidated damages provided for 
in a written contract which had been departed from by paroi agreement 
of the parties, fleitf, that it involved the inquiry whether the delay waa. 
attributable to causes provided for in the contract, and whether the pro- 
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visioii for the cotopletions^f the work at the date named hnd been waived; 
and therefore the entire conduct of the parties— ail they did and ail the," 
sald to each other In référence to the work— was admissible in évidence. 

la Error to tiie Circuit Court of the United States for the Norther-^ 
Division of the Northern District of Illinois. 

I. K. Boyesen, for plaintilï in error. 
William E. Clmrch, for défendant in error. 

Before HARLAN, Circuit Justice, and WOODS and SHOWALr 
TER, Circuit Judges. 

WOODS, Circuit Judge. This was an action of assumpsit, the 
déclaration containing only the common counts. The answer was: 
First, non assumpsit; second, that the several supposed causes of 
action mentioned were one, to wit, a supposed cause of action on cer- 
tain contracta in writing, copies of which are made "exhibits" (a ques- 
tionable mode of pleading), and the substance thereof alleged, where- 
by the défendant in error, the plaintiff below, undertook, on terms 
and conditions stated, to furnish the materials, prépare, put in place, 
and finish the marble and mosaic work in the building then in procès» 
of construction in Chicago, known as the "Columbus Mémorial Build- 
ing," one of the provisions of the contract being that the work should 
be finished. except the two south stores and the fourteenth story. on 
or before the 15th day of April, 1893, "and in default thereof that 
he would pay to the owner f200 for every day thereafter that the 
work should remain unfinished, as and for liquidated damages," but 
if the prosecution or completion of the work were delayed by the 
iieglect or default of any contracter, or by any altération in the work. 
or by damage thereto by flre, or by the unusual action of the éléments 
or otherwise, there should be an allowance of additional time beyoud 
the date set for the completion of the work, "but no allowance was 
to be made unless a claim was presented in writing at the time of 
such obstruction or delay." It is alleged "that the plaintiff failed to 
perfoi-m the contract on his. jtart to be perfornied. in this, that he 
did not complète the work and furnish the materials, except the two 
south stores and the fourteenth story, agreed to be finished by him 
on or before the 15th day of April, 1893," nor, in fact, "until the 12th 
day of October. 1893," that the faihire to complète the work by tJic 
time stipulated was not caused by the delay or default of any con- 
tractor, other than the plaintiff, nor by reason of any altération in 
the work, nor by fire, or the unusual action of the éléments, or other- 
wise, but wholly by the fault of the plaintiff, that, in accordance witli 
a provision of the contracts, the plaintiff and the défendant appeared 
before the architects, W. W. Boyington & Co., and snbmitted to 
them the claim of the défendant for damages for the default of the 
plaintiff, and that Boyington & Co. then and there determined the de- 
fault to be for the period of 180 days. The conclusion of the plea is: 

"That by reason of the premises the plaintiff became indebted to the de- 
fendant for the sum of ?36,000, liquidated damages, arising ont of the non- 
performance, as hereinbefore particularly set forth, of the contract on whlch 
this suit is brought; and it makes a counterclalm for that sum against the 
/^laims of the plaintiff, and effets to apply so much thereof as will be neces- 
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sary to diseharge the claim of the plalntlff upon. hls clftim. And thla the 
défendant Is ready to verify; wlierefore It prays judgmejit 1( the plaintitt 
ougfat to bave bis aforesaid actloa againat tbis défendant" 

The third plea contains similar avennents, and concludes m fol- 
lows: 

"That by reason of tbe premises tbe plaintiff became indebted to tbe de- 
fendant in tbe contract in tbe sum bf $18,000 danjages, and this défendant 
recoups said sum against any daim the plaintiff may bave growing out of tbe 
said contracts, and it ofCers to appjy any part tbat may be necessary in dis- 
cbarge of the plaintiff's claim. And, by reason of tbe premises set fortb in 
its spécial pleas, it is entitled to recover a judgment agàinst tbe plaintifC for 
any sum tbat may be f ound in its favor in exçess of tbe clalms of tbe plaintitf . 
And this tbe défendant is ready to verify; -wberefore it prays> judgment if the 
plaintiff ought to bave bis aforesaid action against tbe défendant," etc. 

The fourth pléa need not be noticèd. 

To the second and third pleas severally the plaintiff replied nil 
débit; denied the exécution of each of the contracts thereïn set up; 
and alleged, further, that the work and materials for which the action 
was br ought were not performed and furnished under the contracts 
in the plea mentioned or either of them. 

There was a verdict on which the court gave judgment for the 
plaintiff for the full amount of his'demand. 

The assignment of errors contains 41 spécifications, but there 'has 
been a total failure to comply with the requirements of rule 24 of 
this court that the brief for the plaintiff in error shall contain, after 
a concise àbstract or statemeht ôf the case, "a spécification of the 
errors relied upon," setting out, in cases brought up by writ of error, 
"separately and particularly each error asserted and intended to be 
urged." In Vider v. O'Brien, 18 U. S. App. TU, 10 C. C. A. 385. 
and 62 Fed. 326, the intention of this rule was declared to be "that 
each spécification of the brief shall conform substantially, if not 
literally, to the particular assignment (meaning spécification) of error 
of which it is predicated; and for convenience there ought to be with 
each spécification, in the brief, a référence to the corresponding as- 
signment of error, as well as to the place in the bill of exceptions or 
other part of the record where the alleged error is shown." It will 
relieve the judges of this court of much needless labor if counsel can 
be prevailed upon to take the little pains necessary on their part to 
comply with this suggestion. The voluminous briefs for the plain- 
tiff in error, besides the lack of the required spécification of errors 
relied on, contain no référence to the portions of the record on which 
the chief questions discussed are supposed to hâve arisen. In the as- 
signment of errors following some of the spécifications is the state- 
ment that the ruling was excepted to, and in some instances the 
ground of exception is stated. But the assignment of error is no 
proof of the truth of thèse stàtements, which, indeed, should be 
found only in the bill of exceptions ^nd in the briefs (Railroad Co. v. 
Mulligan, 34 U. S. App. 1, 14 C. C. A. 547, and 67 Fed. 569; Wood- 
bury V. City of Shawneetown, 34 U. S. App. 655, 20 C. C. A. 400, and 
74 Fed. 205) ; and the court, in order to know what f oundation there 
is for any of the numerous errors assigned, must make for itself, in 
each instance, an unaided search of the record. The questions dis- 
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cussed, however, are comparatively few, and the undue labor imposed 
would bave been much less if the briefs, even without particulax 
références to the record, had contained the required restatement of 
the errors intended to be urged. 

The spécifications of errer numbered from 1 to 9 are each to the 
effect that the court erred in holding as a matter of law a particalar 
proposition stated. If the court so held, it must hâve been in ruling 
upon the admission or rejection of évidence, or in charging thp jury, 
and error should hâve been assigned upon each spécifie rulinsï in 
tended to be brought under review. Rule 11 of this court. Error 
cannot be predicated of an opinion or reason given by tht court for a 
ruling, but must be of the ruling itself. Russell v. Kern, 34 U. S. 
App. 90, 16 C. C. A. 154, and 69 Fed. 94; Caverly's Adm'r v. Deere 
& Co., 24 D. S. App. 617, 630, 13 C. C. A. 452, and 66 Fed. 305; 
Insurance Co. v. Hamilton, 22 U. S. App. 548, 11 C. C. A. 42, and 63 
Fed. 93. 

The tenth, eleventh, and twelfth spécifications are to the effect that 
the court erred in refusing a peremptory instruction in favor of the 
défendant; the thirteenth, fourteenth, and fifteenth are for the re- 
fusai of requests for spécial instructions; the sixteenth to the thirty- 
ninth are upon the admission of évidence; and the fortieth and forty 
flrst are upon instructions to the jury. 

The chief ground on which a reversai of the judgment rendered is 
sought is that évidence was admitted over objection which, by a 
strict and quite technical rule of pleading insisted upon, was not ad- 
missible. The only pleading required in this court is an assignment 
of errors, and, when it is sought thereby to présent a purely technical 
question of pleading in the trial court, therc; could be no injustice in 
exacting of the plaintiff in error a strict adhérence to the rule of 
pleading hère. 

The original brief of the plaintiff in error is an elaborate discussion 
of the following propositions: 

"(1) Under the pleadings in this cause défendant in error, in order to 
recover, was bound to prove that he had performed the contract fully, 
and that ail that remained to be done was for the plaintiff in error to 
pay the contract price. 

"(2) Even though it be held that waiver might be shown where the 
pleadings consist only of the common counts and gênerai issue, where 
the contract relied on as the défense is pleaded by the défendant, and 
the plaintiiï is afforded an opportunity to reply a waiver of its terms, 
and fails to do so, but, on the contrary, elects to take issue on the fact 
whether the work sued for was done under the contract pleaded, with- 
out replying a waiver, then the plaintiff is precluded from proving on 
the trial a waiver which he failed to rely on in his pleadings. 

"(3) Even though évidence of waiver be held admissible under the 
pleadings, still the entire évidence of défendant in error fails in law 
to establish a waiver of the terms of the contract pleaded. 

"(4) Even though it be assumed that Mr. Furber on behalf of the 
plaintiff in error could waive any of the provisions of the contract of 
December 3d between the Fuller Company and défendant in error, the 
évidence is insufflcient in law to show sueh waiver. 
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• "(5) The charge of the court, in elïect, elimiuated the question of 
waiver of the terms of the contract, and told the jury that, notwith- 
Btanding that the express terms of the contract prescribed thè manner 
in which the delay caused by other contractors should be ascertained 
and allowed for, the défendant in error was entitled to allowance for 
delay so caused, without complying with the terms of the contract in 
this regard. 

"(6) The cause of the plaintiff in error was seriously prejudiced by 
the admission of incompétent évidence over its objections." 

Under the flrst of thèse propositions it is contended, without 
pointing out any particular ruling of the court assigned as erior, and 
of a character to raise the question, that the plaintiff could uot re- 
cover upon the common counts by proving work done under a spécial 
contract, which he had not performed in ail its terms, though lio 
might be able to prove, if the évidence were compétent, a waiver of 
the unperformed terms by the other party. The contrary was hchi 
by this court in Elevator Co. v. Clark, 53 U. S. App. 257, 26 G. G. A. 
100, and 80 Fed. 705, where it is said that "when the work contractcd 
to be done was not performed within the stipulated time or in the 
stipulated manner, and yet was bénéficiai to the défendant and ha s 
been accepted and enjoyed by him, the plaintiff cannot rçcover upon 
the contract because he has departed from it, but may recover upf)n 
the common counts"; and the proposition is well supported by the 
authorities cited, including décisions of the suprême court of minois. 
But later décisions of that court are cited (City of Peoria v. Fruiii 
Bambrick Const. Co., 169 111. 36, 48 N. E. 435, and Parmly v. Farrar, 
169 111. 606, 48 N. E. 693), which, it is said, support the proposition 
of the plaintiff in error. Without going into an analysis of theye 
décisions, in order to détermine whether they are distinguishable froift 
the earlier cases and from the case at bar, it would he enough to say, 
if it were necessary hère to say anything upon the point, that they 
were not handed down until after this case had been tried, and, if 
they départ from the rule recognized in Elevator Go. v. Clark, tlio 
judgment below should not on that account be reversed. Section 
914 of the Revised Statutes does not mean that judgments in tlie 
national courts rendered in conformity to the practice and pleadiiijis 
"existing at the time in like causes in the courts of record of the state" 
shall be reversed because of a departure from that practice declared 
in subséquent décisions of the state courts. The question, however, 
is not in this record, because it has not been pointed out and we 
hâve not found that any évidence was admitted over the particular 
objection now urged. It is a salutary rule that a party excepting 
to the admission of évidence must state his objection speciôcally. 
Camden v. Doremus, 3 How. 515; Burton v. Driggs, 20 Wall. 125; 
Springer v. U. S., 102 U. S. 586; Wood v. Weimar, 104 U. S. 786; 
Railroad Co. r. St. John, 29 C. Ci A. 634, 85 Fed. 806. The gênerai 
objection, which in some instances appears to hâve been made below, 
that the évidence offered was irrelevant or incompétent, is not snf- 
ficient to raise the question of competency under the spécial form of 
the issues joined, of which not even a remote suggestion seems to hâve 
been made at the trial. 
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The second proposition, — in support of which are cited Carroll Co. 
V. Collier, 22 Grat. 302; Diehle v. Insurance Co., 58 Pa. St. 443; 
Bailroad Co. v. Howard, 13 How. 333; Oregonian Ky. Co. v. Oregon 
Ry, & Nav. Co., 22 Fed. 249; Knight v, Insurance Co., 14 Phila. 187; 
Davis' Adm'r v. Thomas, 5 Leigh, 4; 7 Bob. Prac. tit. "Replications," 
p. 923; 2 Herm. Estop. par. 1304, — asserts a still more rigid and 
technical rule of pleading, and there is therefore a correspondingly 
stronger reason for enforcing the requirement that the spécifie objec- 
tion to the admission of the évidence should bave been stated to the 
circuit court That not having been done, the objection ought not 
to meet with favor hère. 

Another reason why the objection cannot prevail is that the spé- 
cial plea on which it dépends was not strictly proved, while, on the 
contrary, it was proved, as alleged in the replication, that the work, 
of which the plaintiff sought to recover the value or priée, was not 
done under the contract set up in the pleas. By that contract the 
work was to be done according to the plans and spécifications pre 
pared by the architects. It is established beyond question that, if 
there ever were such plans prepared, they were abandoned, the 
architects not being skilled in or capable of judging of that kind of 
work, and that the appellee himself, at the request of the plaintiff 
in error, prepared the plans and designs, under which the work was 
prosecuted and finished according to bis own judgment. If, there- 
fore, the written contract in other respects remained in force between 
the parties, it was not the whole contract, and, the remainder of the 
agreement being in paroi, the contract between the parties, strictly 
flpeaking, was a paroi contract, though evidenced in part by the so- 
called written agreements, and necessarily remained in paroi notwith- 
standing the subséquent exécution of writings in whieh the prier 
written con tracts were mentioned as the contracts under which the 
work was being or to be done. See Stagg v. Compton, 81 Ind. 171. 
The plea that the work was done under the written contracts set up 
was one which, if treated as a plea in bar of the action (practieally 
a plea in abatement), required strict proof, and the évidence being 
«lear and undisputed that the contract in a material part was in 
paroi, and was modifled from time to time by paroi agreements of 
the parties as the work progressed, it must be said that the proof 
establishes the replication rather than the plea, and, if in that respect 
there was error in the charge of the court, it was in favor of the 
plaintiff in error. 

It may be observed, in respect to both the flrst and second propo- 
sitions, that the alleged failure of the plaintiff to complète the work 
before the time stipulated was a breach of no absolute term of the 
written contract, but was rather the stipulated basis or condition of 
liability on the part of the plaintiff, in accordance with the agreement, 
to pay the sum of |200 as liquidated damages for each day of un- 
excused delay. In apparent récognition of this view, the spécial 
pleas of the plaintiff in error seem to bave been drawn on the theory 
of set-off or counterclaim rather than in bar of the action. What- 
ever doubt there may be of the theory of the pleas should be resolved 
against the pleader. 
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The third proposition, as worded, calls for the weighing of évidence 
in order to détermine a question of fact. It is well settled that no 
such question can be considered on a writ of errer. Runkle v. Burn- 
ham, 153 U. S. 216, 14 Sup. Ct 837; Dooley v. Pease, 88 Ped. 446. 
The discussion which follows the proposition is upon the quite différ- 
ent question, whether "the évidence of the plaintiff tended to prove a 
waiver of the provisions and conditions précèdent to recovery con- 
tained in the written contract dated December 3, 1892." Without 
entering into a rehearsal, it is enougb to say that, in our judgment, 
there was abundant évidence in that direction. 

The fourth proposition as worded also présents a question of fact 
which cannot be considered, and that there was évidence tending to 
prove the fact is sufi3ciently clear. 

It follows from what has been said that no substantial error was 
committed in admitting évidence or in giving or refusing instructions. 
An admission made at the trial eliminated every important question 
but one. "We do not dispute that the work was eventually com- 
plet ed," said counsel; "there is no dispute about the work; the 
question is whether the work was done at the time in the contract 
provided for." There is théi?efore no merit in the question whethei' 
the architects had given a certiflcate of satisfaction with the work; 
and, if in itself that question might- hâve been of significance, tliere 
ia évidence to warrant the conclusion that the stipulation for that 
certiflcate was waived. Burke did the work by his own plans and 
accprding to his own compétent judgment, as it was intended he 
should do. Whether there wàs such delay in flnishing the work as 
to justify the assertion of a claim for the liquidated damages stipu 
lated was a question, under the spécial pleas, of which the burden of 
proof was Upon the plaintiff in error. It was not a narrow question of 
pleading, but involved the inquiry, not only whether the delay was 
attributable, in whole or part, to any of the causes provided for in 
the contract, biit whether the provision for completion of the work 
by the date named was waived by the parties. Touching that ques- 
tion, the entife conduct of the parties in référence to the work, chang- 
es in the work originally côntemplated, contra cts for additional work, 
ail that théy did, and ail that they said to each other, however remotc 
the bearing, was admissible in évidence. There is certainly no sub- 
stantial error manifest in the record. The judgment is therefore 
afBrmed. 



GRAND TRUNK RY. 00. v. CENTRAL VT. R. CO. 
(Circuit Court, D. Vermont. July 15, 1898.) 

RaILKOADS— RBCBIVÉKSHIP— OPERATfîJ'GEXPBNSES. 

Cars furnished to a railroad by other roads In the course of business are 
materials furnished for the opération • of the road, and daims for their 
loss when destroyed and not r^turned are properly payable by reeelvers 
under an order for the payment of claims for expenses of opération. 

Henry G. Newton, for claimants. 

Charles M. Wilds, for Grand Trunk By. Co. 

Elmer P. Howe, for American Loan «& Trust Co. 
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WHEELER, District Judge. This cause has now been heard upon 
the objections of tbe American Loan & Trust Company, trustée in the 
mortgages, to spécifie six months' claims for materials and supplies 
shown by the report of the receiyers in classification. The flrst of 
thèse objections is to "ail claims for supplies f urnished prior to Septem- 
ber 20, 1895." The second and third are waived. The fourth is 
to a spécifie list, by name of claimant, number of vouchec, and amount, 
referring to Schedule No. 1, A, ôled as a part of the report March 8, 
1898, the most numerous and important of which are claims for cars 
destroyed, belonging to other roads and companies, in the opération 
of thèse roads during the six months in question. Upon the appoint- 
ment of the receiyers, March 20, 1896, they were directed to: 

"Thlrd. Pay ail just claims and accounts for labor, supplies, professional 
services, salaries of offlcers and employés, remainiug unpaid, and tbat liave 
been earned or bave matùred within six months prior to this order. Fourth. 
AU loss and damage claims arising from the opération of said property as in 
their Judgment, on examination, are proper to be paid, as expenses of opéra- 
tion." 

This order is the basis of ail others upon this subject; and it has 
not béen changea or modifled in any manner, except that payment 
under it was, on motion of this mortgage trustée, restrained by the 
order of May 29, 1896, until a detailed and classified statement should 
be flled by the receivers, and further order of the court. Ail subsé- 
quent orders hâve been in modification of, and operative only upon, 
this restraining order. A list of the claims on that schedule (No. 1. 
A) that accrued prior to September 20, 1895, aud matured subse- 
quently, was filed by the receivers July 5, 1898, by order of coud, 
as an addition to their former report. In décisions and orders sub 
sequent to May 29, 1896, the expression, "furnished within six months'" 
prior to the receivership, and perhaps others similar, hâve been used. 
without carrying out the full expression, "or hâve matured within six 
months," of the original order, for brevity, and without any intention o1' 
affecting in any way the scope of that order. This hearing has been had 
upon continuation of a motion to modify the restraining order, and the 
modification should be adapted to fit, and not to narrow, the de- 
scriptions of claims in thë original order, which are not now, and havc 
not been since it was made, the subjects of considération. The six 
months was fixed upon as a time that would probably fairly cover- 
claims for current operating expenses for keeping the property a-going. 
and preserving its value, up to the time of the receivership, and to 
leave ont those which had been allowed to become mère debts. The 
claims on this list of July 5th appear to come fully within the terms 
of the original order, except that some — like, for example, those 
specified as in vouchers Nos. 1,184, 1,905, and 2,401, which, from the 
dates and nature of the services, would not be likely to mature within 
the six months — probably came into the list by mistake. The re- 
straining order should, in this view, be so modified as to allow the pay- 
ment of the same per cent, of such of the claims on this list of July 8th 
as, upon review by the receivers, shall appear, by the terms upon 
which they were furnished, not to hâve matured till within the six 
months, as upon those furnished within that time. The spécifie claims 
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for cars destroyed would fall ^ijffi^hin the , (iïescriptiotti<rff those lor 
damages in the. original order, wl^ich remains in force as to thèse, ex- 
cept as stayed for the reasons already mentioned. TÇhe cars de- 
etroyed in tiie opération of the roads "were materiajs furnished fo^ 
the purpose of operating them, and they come within the description 
of materials furnished, and paying for them appears to be paying op- 
erating expenses. The paymeint for détectives to prevent loss is of 
the same nature as payment for Insurance to recover for loss, objection 
to which is waived. As to the daims in vouchers Nos. 1,805, 3,516, 
and 3,987, to which there appear to be offsets of about the same or 
greater amounts, the set-qffs should apparently be allowed to be 
made, and the balances be coUected. The money in vouchers Nos. 
3,892 and 3,894, paid by a station agent for overcharges on freight, 
should hâve been taken out whèù he turned over the money in his 
hands, and should be retumed now. The money in No. 3,910, re- 
cel ved for corn sold, would seem to be held in trust, and it should 
be restored. 

Mauy objections hâve been, with much fairness, waived by connsel, 
on explanation, and thèse considérations appear to cover ail the resl, 
except No. 3, for a retainer of counsel inmatters not appearing to be 
connected with the opération of the roa^s, and Nos. 4,346 and 7,107, 
for the assessments of a railroad association, which do not appear to 
fall within the description of operating or preserving expenses of the 
property. 

Objections overruled, except as to daims for supplies that matured 
before September 20, 1895, and those specified in vouchers Nos. 3, 
4,346, and 7,107. 



GREENBRIBR DISTILLERY CO, v. JOHNSON, Internai Revenue CoUector, 

et aL 

(Circuit Court of Appeals, Sixth Circuit. July 5, 1898.) 

No. 516. 

1. luTERNAii Revende— Kbmission o» Whisky Tax. 

Under the internai revenue laws, the tax on splrlts attaches as soon as 
they come Into existence, and niust be paid by the manufacturer, even in 
case of théir destruction,' unless the clrcumstances on which he relie» for 
exemption coiùe within the particular description in Bome one of the 
remédiai statutes. 

2, Samk— gpiRiTS Desteoted in Traksit. 

Under section 56 of the act of Aijgust 28, 1894, provldlng for the estab- 
lishment of gênerai bonded warehouses, the prpvisions for ailowance^ f pr 
loss by flre or other unavoidable accident do not extend to the case of sUçh 
a loss while spirits are in transit f rbm a distillery warëhbuse to a gênerai 
bonded warehouse. 

In Error to the Circuit Court of the United States for the District 
of Kentucby. -; . ' 

This was an action by the Greenbrier Distillery Coinpany against 
Ben Johnson, coUector of internai revenue for the Fif th district of 
Kentucky, and the Fidelity & Deposit Company of Maryland, the 
flurety on Johnson's oflQcial bond, to recover the amount of internai 



GREENBRIEE DISTILLEKY CO.. V. JOHNSON. 639 

revenuo taxes exacted upon certain spirits destroyed in a railroad col- 
lision. In the circuit court a demurrer to the amended pétition waa 
sustained, and judgment entered for défendant, to review which tke 
plaintiff sued ont this writ of error. 

Helm & Bruce, for plaintiff in error. 
W. M. Smith, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

TAFT, Circuit Judge. The plaintiff, the Greenbrier Distilling 
Company, is a distiller of whisky in Nelson county, Ky. Under an act 
of congress approved August 28, 1894, providing for gênerai bonded 
warehouses, it transpoi-ted from its distillery warehouse in that 
county to the gênerai bonded warehouse in California G5 barrels of 
whisky. In the course of the transportation, the whisky was totally 
destroyed by an accidentai railway collision in the state of Alabama. 
Ben Johnson, the collecter bf internai revenue for the Pifth district 
of Kentucky, demanded and collected from the plaintiff $3,259.08 as 
the internai revenue tax upon thèse 65 barrels of whisky that were 
destroyed. The payment was made under protest, because of a 
threat by the collector to seize plaintiff's distillery. The plaintiff ap- 
pealed from the collector to the commissioner of internai revenue, 
who held that there was no provision of law for the refunding of tax 
legally collected on spirits in transportation from a distillery ware- 
house to a gênerai bonded warehouse. 

Section 51 of the act to reduce taxation, to provide revenue for the 
government, and for other purposes, passed August 27, 1894 (28 Stat. 
564), authorizes the commissioner of internai revenue to establish 
one or more warehouses, not exceeding ten in any district, to be 
known and designated as "gênerai bonded warehouses," and to be 
used exclusively for the storage of spirits distilled from material other 
than fruit. 

Section 52 provides that any distilled spirits made from materials 
other than fruit, and lawfully deposited in a distillery warehouse, 
may, upon application of the distiller thereof, be removed from sucli 
distillery warehouse to any gênerai bonded warehouse established 
under the provisions of the preceding section ; and the removal of said 
spirits to said gênerai bonded warehouse shall be under such régula- 
tions, and after making such entries, and executing and flling with 
the collector of the district in which the spirits were manufactured 
such bonds and bills of lading, and the giving of such other addi- 
tional security, as may be prescribed by the commissioner of internai 
revenue and approved by the secretary of the treasury. 

Section 54 provides that any spirits removed in bond as aforesaid 
may, upon their arrivai at a gênerai bonded warehouse, be deposited 
therein upon making such entries, flling such bonds and other seCUri- 
ties, and under such régulations as shall be prescribed by the com- 
missioner of internai revenue, with the approval of the secretary of 
the treasury. It further provides that one of the conditions of the 
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warehousing bond shall be that the principal named in the bond shall 
pay the tax on the spirits. 

^Section 55 provides that any spitits may be withdrawn once, and 
no more, from one gênerai bonded warehouse for transportation to 
another gênerai bonded warehousç, and, whpn intended to be so with- 
drawn, shall bave aiSxed thereto another gênerai bonded warehouse 
stamp indicative of such intention; and the withdrawal of such 
spirits, and their transfer to ànd entry into such gênerai bonded 
warehouse, shall be under such régulations and upon the flling of such 
notices, entries, etc., as the commissioner of internai revenue, with 
the approval of the secretary of the treasury, may from time to time 
prescribe. 

Section 56, which is the section whose construction is hère in con- 
troversy, provides as follows: 

"That the provisions of exlsting law In regard to the withdrawal of dls- 
tllled spirits from warehouses upon payment of tax or for exportation, or for 
transfer to a manufacturing warehouse, and as to the gauging, marlting, 
branding and stamping of the spirits upon such withdrawals, and in regard to 
withdrawals for the use of the United States or scientitic institutions or col- 
lèges of learnlng, including the provisions for allowance for loss by accidentai 
flre or other unavoidable accident, are hereby extended and made applicable 
to spirits deposlted In gênerai bonded warehouses under this act." 

The provisions for allowance for loss by accidentai fire or other 
unavoidable accident are: 

Pirst. Section 8 of the act of May 28, 1880 (1 Supp. Kev. St. p. 287). 
releases the distiller from the payment of tax upon spirits destroyed 
by accident while in the process of manufacture. 

Second. Whenever the manufacture of spirits has been completed, 
it is drawn off into cisterns, where it is allowed to stand not exceed- 
ing three days before being carried into the distillery; but if it is 
destroyed before being drawn off and carried into the distillery ware- 
house, the tax is remitted by the act of March 1, 1879, amending sec- 
tion 3221, Eev. St. (1 Supp. Rev. St. p. 235). 

Third. When the whisky is destroyed in the distillery warehouse, 
section 3309 provides for the remission of the tax. 

Fourth. If the spirits are removed from a distillery warehouse to 
a manufacturer's warehouse, and are lost in the course of such re- 
moval, section 15 of the act of May 28, 1880, provides for the remis- 
sion of the tax as follows: 

"That where spirits are withdrawn from distillery warehouses for transfer 
to manufacturing warehouses under the provisions of this act, it shall be 
lawful under such rules and régulations and limitations as shall be prescribed 
by the commissioner of internai revenue, with the approval of the secretary 
of the treasury, for an allowance to be made for lealiage or loss by any un- 
avoidable accident and wlthoût any fraud or négligence qf the distiller, 
owner, exporter, carrier or thelr, agents or employés, occurring during trans- 
portation from a distillery, warehouse to a manufacturing warehouse." 

Fifth- A similar provision is made where the spirits are removed 
from a distillery warehouse for the purpose of export by the act of 
December 20, 1879, amending section 8330 of the Eevised Statutes, as 
follows: i 
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"That where splrits are wlthdrawn from distillery warebouses for exporta- 
tion accordlng to law, It shall be lawful, under such raies and régulations and 
limitations as shall be prescrlbed by the commissioner oi internai revenue, 
with the approval of the secretary of the treasury, for an allowance to be made 
for leakage or loss by any unavoldable accident, and wlthout any f raud or 
négligence of the distiller, owner, exporter, carrier or their agents or em- 
ployés, occurrlng durlng transportation from a distillery warehouse to the port 
of export." 

It is pressed upon the court that thèse various équitable provisions 
for relieving the distiller from the payment of tax upon whisky de- 
stroyed, whether it be in process of manufacture or in the cistern. in 
the distillery warehouse or in transportation to the manufacturing 
warehouse, or for export, require the court to construe section 54 of 
the act of August 28, 1894, liberally, so as to grant the same relief 
for whisky which is destroyed while in transit to a gênerai bonded 
warehouse from a distillery warehouse. It is conceded that the tax 
attaches to the spirits as soon as they come into existence (Rev. St. 
§ 3248); and it must be further conceded that the tax is to be paid 
by the manufacturer unless he can put his ânger upon some clause 
which relieves Mm from its payment. The particularity with which 
congress spécifies the circumstances under which the tax can be re- 
mitted is itself significant of the législative intention that, unless the 
claim of exemption from the paj'ment of the tax cornes witbin the par- 
ticular description in some one of the remédiai statutes, it shall not 
be allowed. Congress might easily bave adopted a gênerai law au- 
thorizing a remission of the tax entitling the distiller to relief in re- 
spect to whisky destroyed before the tax is paid, and while it remains 
in the custody of the oflficers of the governmeut, but it has not done 
89. It has specified each case, and, unless the plaintiff's case cornes 
within one of them, he is without rf medy. 

Section 56 applies to spirits after they hâve been in gênerai bonded 
warehouses under the act. It applies to their withdrawal from such 
warebouses upon payment of tax or for exportation or for tran«fer to 
the manufacturing warehouse or for use of the United States or 
Bcieiitific institutions or collèges of learning. It refers to the gaug- 
ing, marking, branding, and stamping of the spirits upon such with- 
drawal. Sections 52, 53, and 54 contain the provisions as to the 
removal from the distillery warehouse to the gênerai bonded ware- 
house. Sections 55 and 56 refer to the conditions under which spir- 
its deposited in the gênerai warehouses may be either kept there or 
may be removed. It is clear, therefore, that the provisions for al- 
lowance for loss by accidentai flre or other unavoidable accident refer 
to such spirits after they hâve been deposited in the gênerai bonded 
warehouse, and not to spirits in course of transportation to it. There 
may be the same équitable ground for the remission of tax on whisky 
which is being removed from the distillery warehouse to the gênerai 
bonded warehouse as there is for its remission when in transit from 
the distillery warehouse to the manufacturing warehouse or for ex- 
portation. But it is a complète answer to this suggestion to say 
that cojigress has not provided a remission in such a case. By no 
natural construction of the words used in section 56 can they be ex- 
tended to cover a caae of spirits before they bave reached tfa&generftl 

88 F.— 41 
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bonded warehouse. TMs was tM vièw wbich was tàken by the court 
bdow. j'ïh*, i^ïie wa^ W,?(4e bjf ^^ëttiurrer, tiô tli'e JÊitûend^'d pétition, 
the demurrër waa sustained, aflàft'judgnient enter ed for the défend- 
ant. The judgmeEt of the circuit court is afiQrmeidi 



* ATWATER'«t àll t. CASTNER et a!; 

(Circuit (Joùrt of !à,ppeals, First Circuit. June 1, 1898.) 

f No. 239. 

L Tradr-Nasibs^-Pkhiliminabt Injonction— Public Acquiescench, 

Tlie Word "Pocàliontas" -liaVing been used by complainaût as a trade- 

name for eoal for fuily 20 years, with unbrolsen publie acgulescence, and 

, sueh trade-ijanie liaving been sustalned and its infringement enjoined by 

ttie circuit court of another circuit, lield, that a preliminary injunctlon 

was properly grahted in tlie preseint case. 

9. Bame— GeoOraphical Nàmbs. 

It seems tliat if a manufacturer, producer, or dealer furnlshes goods of 
sucli excellent quality, and builds up so extensive a trade, that his trade- 
name becomes a distinctive appellation of the locality where bis business 
Is pursued, he is not thereby prevented from havlng a trade-marli right 
in the name. 

5. Samb — Public Acqdibscbncb. 

That cne person, other than complalnant, shlpped coal marked "Poca- 
hontas Coal, from the Browning Mines," does not show an interruption of 
public acqulescence In complainant's use of the name "Pocahontas," but 
rather, from the use of the qualifying words, supports complainant's ex- 
clusive use of the unquallfled words. 
4. Samb— Preliminary Injonction— Appeal. 

When an order granting a preliminary Injunctlon was clearly proper 
when made, it will not be reversed merely because the circuit court of 
appeals for another circuit, lii a case In which the same party was com- 
plalnant, bas since held that the trade-mârk cannot be sustained. 

6. Pebliminaét iNjtTNCTioN— Affikmancb ok Appbal. 

The rule âs to the effect of a judgment on appeal, afflrming an order 
for a temporary injunction, as stated in Davis Electrical Worljs v. Edison 
Electric Light Oo., 8 C. C. A. 615, 621, 60 Fed. 276, 282, repeated. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Causten Bp^wne and James M, Mortoa, Jr., for appellanta. 
Arthur v. Briesen and Henry E. Everding, foi- appellees. 

Before PUTNAM, Circuit Judge^ and WEBB and BROWN, Dis- 
trict Judges. I ; 

PUTNAM, Circuit Judge. This is an appeal frôm an order grant- 
ing a temporary injunction, and relates to an alleged trade-mark or 
trade-name, **Pocahontas," used in the coal trafl&c. This has been 
used for fuUy 20 years by the cemplainànts below, and their prede- 
cessors in title, in a very ■■ extensive trade, with unbroken public 
acquiescence, until the controversy out of which this litigation arose 
in this circuit and in the Fourth circuit. It does not indica te merely 
that the complainants below are the producers of the coal sold, but 
guite as much that it is sorted and put on the market under their 
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implied représentation of uniform quality and excellepce. In ad- 
dition to the public acquiescence of which. we hâve spoken, there had 
been, prior to the injunction order appealed from, an adjudication, 
in the circuit court in the Fourth circuit, sustaiuing the claimed 
trade-mark or trade-name, and enjoining its infringement. 

It is said that the complainants' coal, and also the alleged infrin- 
ging coal, corne from an extensive locality, now generally known un- 
der the name of "Pocahontas" ; and it is claimed thât the case, 
therefore, falls within the rule of Canal Co. v. Clark, 13 Wall. 311, 
and Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151. But, even if 
this were true in a gênerai sensé, it would remain to be considered 
whether the suprême court, in Singer Mfg. Co. v. June Mfg. Co., 163 
D. S. 169, 208, 204, 16 Sup. Ct. 1002, was not compelled to a qualifica- 
tion of the broad principle, claimed to hâve been stated in the cases 
referred to, as applied to trade-marks and trade-names which hav** 
been long and extensively used, and hâve become widely recognized 
by the public at large, even when they might not hâve originated 
in accordance with the ordinary rules of law. In that case the court 
found that some qualification of the rule that a word which indicates 
quality cannot be protected as a trade-mark or trade-name is neces- 
sary, at least in some classes of cases; and there is ground for 
maintaining that this applies with the same necessity to trade-marks 
and trade-names which represent well-known localities as to those of 
the character of that in question in that case. We do not, however, 
find it necessary to décide, at présent, whether or not any qualifica- 
tion of that nature would be applicable to the case at bar, because 
so sharp a question does not now arise. Some of the reasons which 
render it necessary, under some circumstances, to protect, at least 
to a-qualified extent, a trade-mark of a geographical origin, were 
given by us in Levy v. Waitt, 10 C. C. A. 227, 61 Fed. 1008, 1012, 
10 C. C. A. 227. 

The exact rule of Mill Co. v. Alcorn ia implied in the foUowing 
statement, at page 464, 150 U. S., and at page 152, 14 Sup. Ct. : 

"The Word 'Columbia' is not the subject of exclusive appropriation, untipr 
the gênerai rule that a word or words, in common use as desiguating locnliiy 
or section of a country, cannot be appropriated by any one as his exclusive 
trade-mark." 

This is explained in the same opinion, at page 465, by citing from 
Canal Go. v. Clark, nbi supra, the following expression: 

"The word 'Lackawanna' was not devised by the complainants. They 
found it a settled and known appellative of a district in which their coal 
deposits and those of others were situated. At the time they began to use 
it, It was a recognized description of the région, and, of course, of the earth 
and minerais in the région." 

It is necessary to recognize carefuUy the distinction which thèse 
expressions imply. Otherwise, a manufacturer, producer, or dealer, 
who furnishes goods of such excellent quality that they build up so 
extensive a trade as to give a distinctive name to the locality where 
it is pursued, would be defeated of the just fruits of his industry and 
iptegrity by the very fact of his own meritorious conduct. Therefore, 
even under the rule as stated in Mill Co. v. Alcorn, ubi supra, and 
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without the qualification reçognized in Singer Mfg, Co. v. June Mfg. 
Co., ubi supra, the case at bar, as presented to tlie court below, and 
also to thia court, involves a difiScult question of fact, to the effect 
whether, at the time ttie trade-mark or trade-namë in question was 
adopted, the word "PÔfeahontas" was in common use, as designating 
a known locality, or whether the locality gained its name from the 
complainants. Therefore the circuit court was not met with a pure 
question of law, but with a mixed question of law and fact ; and, by 
tiie well-settled princîples touching the granting of temporary in- 
junctions, the court was fully justifled in its action by the long and 
unbroken public acquiescence, without référence to the adjudication 
in the Fourth circuit to which we hâve referred. 

The défendants below suggest that the acquiescence was not un- 
broken, as stated by us, b&cause the aflBdavits show that there was 
one dealer, Browning, who shipped his coal as Pocahontas coal ; but 
they also show that ail such coal was plainly tagged as follows: 
"Pocahontas Coal, from the Browning Mines." This, so far from in- 
terrupting the public acquiescence to which we hâve referred, sup- 
ported it by an évident attempt on the part of Browning to bring 
himself within the rule stated in Singer Mfg. Co. v. June Mfg. Co. 

Since the granting of the injunction in the case before us by the 
court below, and since the appeal to this court and the arguments 
at bar on the appeal, the circuit court of appeals for the Fourth 
circuit, in Coffman v. Castner (by an opinion passed down May 3, 
1898) 87 Ped. 457, haâ held that the claimed trade-mark or trade- 
name, "Pocahontas," canhot be sustained, and bas revêrsed the ad- 
judication of the circuit court to which we hâve referred, and bas 
remanded the cause to that court with instructions to dismiss the 
suit. As the complainants in this case were the complainants iû the 
case in the Fourth circuit, it may be that, if this had occurred before 
the action of the coui't below, now appealed from, no temporary in- 
junction would hâve been granted. But, as the injunction was 
granted before the décision of the circuit court of appeals was an- 
nounced, the position is radically différent. The order was clearly 
proper when made, and,, if the circumstances remained unchanged, 
we could not reverse it. If the décision in the Fourth circuit were 
in ail respects final, we snould hesitate to allow the injunction to 
continue, especially as the parties complainant are the same in each 
case. It is, however, not final, as it may be revêrsed, possibly, on a 
writ of certiorari from the suprême court. It would not be seemly for 
the courts in one circuit to grant, dissolve, and, perhaps, renew, tempo- 
rary injunctions according to varying conditions of litigation in other 
circuits; so that, as this injunction was clearly proper when granted, 
our only suitable course is not to interfère with it for any reason now 
apparent to us. 

We, of course, do not méan to limit the usual powers of the court 
bélow over the injunction, as, while we accept the usual form of or- 
der, we attach to it the qualifications stated by us in Davis Electrical 
Works V. Edison Electric-Light Co., 8 C. C. A. 615, 60 Fed. 276, 282. 

Some incideiitai matters were brought to our attention by the 
parties; but we believe ail of them are rendered unimportant, in 



CLISBY V. KEESE. 645 

view of the conclnsions which we hâve stated. As neithter party 
takes from our décision anything substantial, and as the circum- 
stances are "without précèdent, we are not satisfled that equity re- 
quires that the appellants should pay the costs of liiis appeal. The 
order appealed from is affirmed, neither party to recoTer costs of ap- 
peal. 

Note by the Court. Mills Co. v. Eagle, 86 Fed. C08, -wlileh came to liand slnce 
our opinion was passed down, fuUy sustains our suggestions about trade- 
names of geographical origin. 



CLISBY et al. v. REESE. 

(Circuit Court of Appeals, Seventh Circuit. June 3, 1898.) 

No. 480. 

1. Patents— Invention— Analogous Use. 

An exhaust fan for removiug dust and chaff, and an elevator for carry- 
Ing away the seed, both being old devices, long used in oonnection with 
the threshing of grain, there is no Invention In adapting them to use with 
a broom-corn cleaner. 

2. Bame — PnioR Use— Abandonment. 

Where for a number of j'ears a farmer had practically used on his owii 
farm a broom-corn cleaner, the fact that he afterwards disconlinued sucli 
use, and the machine was not thereafter employed by others, does not show 
that it was an abandoned experlnient in the sensé of the patent law. If 
there was any abandonment In such case, it was to the public. 

8. 8aME — GOMBINATIONS— AgGREGATIONS. 

A eomi)ination, to be patentable, must produce a différent force or effect, 
or resuit in the cornlUned forces or procei=ses from that given by tlieir 
separate parts. Hence the use, with an oid style of broom-corn cleaner, 
of an exhaust fan to take away the dust. and an elevator to scoop and 
earry away the grain, is a mère uupatentable aggregatiou. 

4. Samb— Biîoo.vi-COKN Clbanehs. 

The Keese patent. No. 51)5,128, for improvements in broom-corn cleaners, 
la void for want of invention, and as covering a mère unpatentable aggre- 
gation. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This was an action at law by Frederick W. Eeese agaiu.st Ripley A. 
Glisby, John E. Clisby, and Frank W. Clisby for alleged infringe- 
ment of a paient for iiiiproveiuents in broom-corn cleaners. The 
cause was tried to the court without a jury, and judgment was given 
for plaintiff, to review which the défendants haye sued out this writ 
of error. 

James H. Peirce, for plaintiiïs in error. 
Ephraim Banning, for défendant in error. 

Before WOODS and SHOWALTEK, Circuit Judges, and BUNN, 
District Judge, 

BUNN, District Judge. This is an action at law for the infringe- 
ment of letters patent No. 505,128, issued September 19, 1893, to 
Frederick W. Eeese for improvements in broom-corn cleaners. By 
stipulation the action was tried before the court without a jury, the 
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court maWng a spécial flnding pf facts and conclusions of law, hold- 
iog the patent valid, and rendering judgment for the plaintifE, Eeese, 
hère défendant in error. There was a gênerai issue in the case, and 
the sole question litigated relates to the validity of the plaintifl's 
patent This was attacked — ^First, by making an objection to the 
introduction of the patent in évidence which was âdmitted by the 
court, and exception taken; and, second, by an exception taken to 
Ûie conclusion of law holding the patent valid. The patent is for a 
combination of three devices, each of which is conceded to be old; 
and the contention of the plaintifEs in error is that it is not properly 
a combination involving invention, but a mère aggregation or bring- 
ing together of separate éléments acting independently, and produ- 
cing no new or useful resuit from their co-operation or joint action. 
There are two daims in the patent, which are substantially the same, 
as follows: 

(I) In a machine of the class descrlbed and In combination wlth the cyllnders 
and feed mecbanlsm thereof, a oasing provided wlth front and rear openlngs, 
and arrangea to encompass the cyllnders, and to permit of the introduction 
and egress of the material to be operated upon, an exhaust apparatus for wlth- 
drawlng the dust and slmllar refuse collecting wlthin the cleanlng compart- 
ment of the machine, and an elevatlng mechanism; ail substantially as and 
for the purpose descrlbed. (2) The combination, wlth a pair of diagonally-ar- 
ranged cylinders and the feed mechanism, of a casing provided wlth front and 
rear openlngs, an elevator, and an exhaust mechanism and up-take loeated 
above the meeting Une of the cylinders and over the refuse collecting bln, 
substantially as and for the purpose speclfled. 

The eleventh and twelfth findings of the court describing the in- 
vention are as follows: 

(II) A brlef description of the mechanism shown and descrlbed In the 
Keese patent In suit will show that It combines flve éléments as follows: (1) 
Mechanism for feedlng the broom corn Into the machine; (2) mechanism for 
strlpping the broom corn, and at the same tlme dlscharglng the seed; (3) a 
case for conflnlng and holding the dust and lint, provided wlth a front and 
rear openlng for the introduction and egress of the broom corn; (4) an exhaust 
fan for carrying ofC the dust and dlrt, and cleanlng the lint and smut from the 
broom corn; and (5) an elevator for carrying the seed away from the ma- 
chine to prevent the choking thereof. (12) The flve éléments above noted go 
to form an organized machine arranged for the purpose of strlpping, cleanlng, 
and preparing the broom corn for the market. It is admltted by the experts 
for both sides that, if one of thèse éléments were left out, the machine would 
not be a commercially valuable or safe one to work. It might perform its 
mechanical functlons,— such as the physical dislodgment of the seed from the 
corn,— but It would not protect the operator from Injurions dust or smut 
unless ail of the éléments were présent. 

The flrst three items of the courfs statement of the invention de- 
scribe the machine for threshing the grain or stripping the seed from 
the broom, which had been in use nearly 50 years. The fourth and 
âfth relate to the addition of the exhaust fan for removing the dust, 
and the elevator for carrying away the seed from the machine. Both 
thèse devices are old, and hâve been used in connection with threshing 
grain and varions other purposes for many years before the plaintiff 
made claim to his invention. The exhaust fan is like any other ex- 
haust fan applied for the purpose of drawing the air by suction from 
a room. If the air happens to contain dust, that is drawn out with 
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the air. The bénéficiai use as applied to a threshing machine, wheth- 
er of broom corn or any other grain, is obvions and well recognized. 
But, being so long in use in connection with grain-threshing machines 
and other devices, whether it would involve anything more than ordi- 
nary business sensé and mechanical aptitude to adapt it to a broom- 
corn cleaner, either alone or with the other old device of an elevator 
to take the grain away and deposit it a convenient distance from the 
operating machine, would not seem to présent a very difflcult problem 
for solution. The court, in its ninth flnding of fact, says: 

"The évidence shows that the art of stripping broom seed from broom corn 
is old, as is exemplifled by a patent granted to L. B. Grosvener, of South 
Groton, Massachusetts, No. 8,375, dated September 23, 1851. Broom-corn 
strlppers of the Grosvener type contlnued in use without any material im- 
provement «ntil the date of the Reese patent. A device of this sort was 
ofCered in évidence by the défendants, and marked 'The Porterfleld Machine.' 
This machine was In use for a number of years by a farmer named Porterfleld 
In Illinois, but its use was abandoned or disoontinued in 1881. It contained 
devices substantially the same as the Grosvener, with the addition of an 
elevator for elevating the seed." 

In another place the court says, in regard to this Porterfleld ma- 
chine: 

"Bxamining the art briefly, there are no machines found therein that contain 
ail of thèse éléments for this speciflc purpose. The nearest anticipation of 
the same might be said to be the Forterfield machine; but this machine 
lacks the essential features of the fan and casing to operate as the Reese 
Invention; in fact, it is doubtful whether it can be considered more than an 
abandoned experiment, in that the machine was abandoned nearly fifteen 
years ago, and bas never been in actual use since that date, and was at the 
tlme of its use conflned to a private farm, worked by a private party, and 
never put out in public use." 

It is quite évident that this finding shows no abandonment of an in- 
vention such as would enable some other person to invent the same 
thing which had been before in use by the public, as shown by the 
finding, in however limited a way. The flnding shows no privacy 
or concealment, and the machine being in use a number of years 
shows that it was a practical machine. It is not necessary that every- 
body should use it, or that the use should always be continued. 
Some six years before the plaintiflE applied for his patent, the use 
was abandoned. But whatever abandonment there was was evi- 
dently to the public, which would give no one the right to obtain a 
patent for the same device. But the claim of the plaintiff to inven- 
tion consists in combining thèse three things, to wit, a broom-corn 
thresher, an exhaust fan on top of the case to take away the dust, 
and an elevator at the side to scoop the grain from the bin where it 
is deposited, and carry it away to a convenient place. There is 
nothing to show wherein thèse three things operate jointly to produce 
anything which is the resuit of their uuited action. Each of thèse 
éléments appear to operate separately to produce its own separate 
individual resuit, just as they might in connection with any other 
business where an exhaust fan was needed to draw away the air from 
a given space, and an elevator with endless belts and buckets to 
carry any given substance to another place or to a différent level. 
Thèse elevators are no doubt as old as machinery, and were used by 
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the Egyptians many thousands of years ago for raiising water, and 
very likely for raising the mud of Egypt, either bef ore or af ter it was 
maàe into brick by the Israélites during their degrading bondage in 
that eountry. They hare been used for scores of years in this coun- 
try in every warehouse and grain elevator, and in connection with the 
common graln-threshing machines throughout the Northwest. Por- 
terfleld coûld hâve had no motive for concealing such a device, as it 
was in gênerai use ail over the eountry. The exhaust fan also haa 
been in just as common use. The court below flnds a fau présent in 
the Parrott patent, No. 209,708. Hère it was used to suck the air 
containing the dust from wheat and rye, but the use is precisely the 
same and the change from pne kind of threshing to another, or from 
threshing to stripping, involves no invention. It is also a matter 
of common knowledge that the same device bas been used for many 
years in connection with corn shellers, grain threshers, and sawmills 
to take up the flying dùst and carry it away from the vicinity of 
workmen. There is no suggestion in the Keese patent of any dili- 
culty in mechanism to be overcome in afflxing the seed elevator or the 
exhaust fan to the broom-corn thresher. On the contrary, lie says: 
"Any suitable elevator may be employed for raising the seed from 
the hopper." As was said by the suprême court in Heating Co. v. 
Burtis, 121 U. S. 286, 7 Sup. Ct. 1034: 

"If, however, to adapt thèse sépara te éléments to each otlier, so that they can 
act together In one organization, required the use of means net within the 
range of mère mechanical skill, then it would be true that the invention of 
such means for effecting a mutual arrangement of the parts would be pat- 
entable. * * * Nothing of that, howéver, appears in this case. The inven- 
tion described Is not of any such device for etïecting the eombination. No 
claim is made of that character. The claim made is for the eombination, 
no matter how or by vphat means it Is or^may be efîected." 

Thèse remarks seem quite applicable to this case. The court below 
in its flndings speaks of a co-relation between ail the parts, but 
there is no suggestion of any joint or unitary action producing any 
new or useful resuit. There is nothing in the flndings or in the case 
anywhere to show anything more than a mère juxtaposition or ag- 
gregation. The eombination, to be patentable, must produce a dif- 
férent force or effect or rèsult in the combined forces or processes from 
that given by their separate parts. There must be a new resuit pro- 
duced by their union; if not so, it is only an aggregation of separate 
éléments. Eeckendorfer v. Faber, 92 U. S. 347. Merely bringing old 
devices info juxtaposition, and then allowing each to work out its 
own effect, without the production of something novel, is not inven- 
tion. Hailes v. Van Wormer, 20 Wall. 353. The judgment of the 
court below is reversed, with instructions to enter a judgment in favor 
of the plaintiffs in error. 
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(District Court, E. D. Virginia. February 10, 1883.) 

1. Shippino — Abandonmbnt op Vessbl jjy Ckew— Evidence. 

Where the master and crew hâve abandoned ttieir vessel under circum- 
stances raising a grave suspicion that they dismasted and scuttled her, 
but, on a libel by the cargo owners and their insurers, the master and 
clalmants assert that the injury was caused by collision, the faihire of the 
latter to examine several members of their crew, who were disinterested. 
or to libel the vessel with which they prétend to hâve coUided (the col- 
lision being denied), or examine any members of her crew in regard to the 
alleged collision, is prejudicial to their case. 

9. Samb—Fkeight— Abandonmbnt. 

When a vessel and cargo are abandoned at sea by the master and crew, 
without Intention to rétake them, the shipowner can maintain no claim 
to the freight. 

B. Samb — Bad Sbamanship. 

Where a master and crew abandoned their vessel, claiîning that she was 
sinking, but she was afterwards found riding safely and not leaking se- 
riously, and the circumstances were such as to raise a grave suspicion 
that she had been purposely dismasted, and an attenipt made to scuttle 
her, held that, because of bad seamanship and ncgliseuce, the sbip was 
liable for the amounts paid for salvage, and as damages to the cargo, by 
the insurers. 

Note of évidence by the judge : 

The schooner James Martin, 225 tons, was owned In Boston by several per- 
sons; William H. Browne, her master, owning an eishtii part. Tiiis part was 
însured at $800, and had been insured at that rate for 12 years. The schooner 
was 25 years old. In March last she took on a cargo of fertilizt>r,s. to the 
amount of 2(50 tons, consigned to Allison & Addison, in Kiolimoiïd. Va. Tiiis 
cargo was insured with the Virginia Fire & Jlarine Insurance Company, onv' 
of the libelants hère. The fertilizer was worth $40 pcr ton, or soiue $f>,000 
or $7,000. When the Martin was about ready to sail from B jston, Capt. 
Browne, her master and part owner, found himself in negotiation for the 
purchase of another vessel. He telegraphed to a town in Massachusetts for 
Itowland Howes, and employed him to go on this voyage as tetuporary master 
of the Martin. The mate of the schooner was A. C. Browne. bruthei' of the 
part owner and regular master, William H. Browne. The vessel was towe I 
out of Boston Harbor on the 14th of March, 1882, and sailed on lier voyage. 
By midnight of the 2.Sd March she was off Cape May, sonie six miles disiaut. 
The wind was W. N. W. She was going south, making for the Virginia cap s. 
Her master, Eowland Howes, testifies as to subséquent events sulistantially 
as follows: "About midnight of the 22d March, — w-e being clos 'baiiled, on 
starboard tack, wind W. N. W., and going south, with reefed inainsail, aud 
with foresail and jib boom set, weather fair, but cloudy, and a stronp- lirecze. — 
we were run into by a three-masted schooner, of about 700 tous, afierwarils 
learned to bave been the Wm. H. Baily, of New York. She w.is standluL; 
northward, and must bave had the wind free. We saw her abr.ut 3 miles off. 
She was on the port tack. She was under full sail. After slie had got 
nearly abreast of us, she suddenly luffed np, tacked ship, and rnn In under 
our lee, and struck us on our port bow. She carrled away our jib 
boom, cathead rail and bulwarks, and damaged the top of tiie top gallaut 
forecastle. Both vessels had their lighta set. It was a clear night. We were 
obliged to eut adrift the jib boom and the .sails attached to it, to prevent 
damage to the vessel. AU the rigging attached to the i3ying jib and the jib 

1 This case has been heretofore reported in 5 Hughes, 448. and Is now pub- 
lished In this séries, so as to include therein ail circuit and district court cases 
elsewhere reported which bave been inadvertently omitted from the Fédéral 
Reporter or the Fédéral Cases. 
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topsall boom was eut adrlft, Includlng the Jlb-boom guys on the starboard side. 
We examlned the rigglng aftéi* the collision, and found It In apparently good 
arder. We then proceeded on our course. For the rest o£ the night the wlnd 
shlfted around frona W. N. W. to N. W. We continued Under same sail as 
Wefore. Next day, wlnd N. W. to S. W., went nearly around the compass 
und qulte moderate. For three hours after the collisit|a, ^utll we got olï 
Chlncoteague, sea was comparatively smooth; thàt is, for the rest of the 
night after the collision, and ail the next day., At 2 a. m. on the mornlng of 
the 24th, twenty-six hours after collision, a heavy sea had set in from the sauth- 
ward. Wlnd S. W. by S. Whlle we were on the starboard tack, both masts 
came suddenly down with a crash, caused by the chain partlng, which ths' 
starboard Jlb stay was set up to, and the lee on the port side of the bowsprit 
breaklng, which the port Jib stay was rove through. The foremast brolje off 
about nlne feet above the decii, and the mainmast at the saddle. The mainmast 
brok« In three places. This happened at a distance of about six mi'es from 
Winter Quarter llght-ship. No one was on deck at the time but the mate 
[A. 0. Browne] and another man. There were six men, ail told, on the vessel. 
We let go the small anchor soon after, but the chain parted. We then let ga 
the large or sheet anchor, wlth 70 fathoms of chain, and the ship swung round 
to the wlnd and sea. We then cleared away the spars that were hanging 
over the side of the vessel. The gaff and topmast and head of the maimuast 
went ovefboard. The rest of the masts were left on deck. They fell over 
to the port quarter. When the mast came down, It broke the davit on the 
port side, and stove the boat. The ship's boat was destroyed by the falling 
masts. No injury was done to the deck. The houses were Injured to sonie 
extent. After the masts came down there was a reef breeze from S. S. W., 
the sea heavy, and the weather smoky, so that we could see but a short dis- 
tance. The ship was leaking, but we could not dlscover the source of leakage. 
We pumped her out every 15 minutes for about two hours, and when we left 
her there was two feet of water in her hold. We left her. about eight liours 
after the masts fell, or 9 a. m. on the 24th March. Tbe sea when tlie masts 
fell was such that the ship would take water over her bow lying at anciior. 
We left the ship on the boat of the steamer John Hopkins, Hallett, inaster, 
bound from Boston to Baltimore, via Norfolk, which came in sight on the 
mornlng of the 24th. We left the ship because she was entirely disiib'ed, and 
there was no suitable boat to help ourselves wlth. I did not ask Oapt. Hallett 
to take her in tow and carry her into port. The sea was too heavy. He had 
the privilège of taliing her after we had abandoned her. I did not think it 
worth while to ask him about thèse matters. We left her on Friday. She 
was taken in tow on the next mornlng (Saturday) by the steamer W'm. Crâne, 
Howe, master, bound out from Baltimore to Boston, and carried back to Nor- 
folk. I went there from Baltimore, and saw her the following Tursday after- 
noon, the 28th. When I landed from the John Ilopkins I ma de no efforts to 
carry relief to the vessel and to save her. I thouglit she would sink. The 
entire pumping we did before we left her was eqnal to an hour. I did not 
ask the captain of the Hopkins to take ofC any part of the cargo." The tes- 
timony of A. C. Browne, mate of the James Martin, does not differ in sub- 
stance from that of her master. He says that the crew ail thought that, if 
the Hopkins had not taken them off, they wouid hâve been ail lost. He says 
that after they left their vessel they took no steps to save her, except that 
they left her anchored. They thought she would sink, and her crew ail thought 
themselves lucky in savlng themselves as they did. He says that bis captain 
said to Capt. Hallett, of the Hopkins, that his vessel was sinking. He says 
that he thought that the collision did disable the Martin to some extent. There 
were six men on the Martin on this Voyage. Only three were examined on 
the part'of the owners, viz. Eowland Howes, the employé of the part owner, 
William H. Browne; A. C. Browne, the brother of this part owner, whose 
Interest was insured; and the steward, who knew or afCected to know nothing 
of the material facts of the collision and of the falling of the masts. 

The vessel, on being brought into Norfolk, was found to hâve a hole eut in 
her deck, about 10 inches long and 6 inches wide, tapering to a smaller slze 
at the bottom. Her hatches were fastenéd down. The hole in the deck was 
a little aft of amidship, at the lowest point of the deck, where, when loaded. 
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It would be about 4 feet above the water. The scupper near thls hole was 
found to be stuffed wlth rags and other rubbish. Efforts had been made to 
eut through the deck In and under the water closet in the cabin, but the 
deck was not actually eut through at this place. The schooner was towed 
from Norfolk to Eichmond In charge of Mr. Cowardln, the président of the 
Insurance company before mentioned, which held the Insurance on the cargo. 
On arriving at Klchmond, port wardens found the hatches properly fastened 
down. Fox, one of the witnesses, says the fore rigging on the starboard side, 
lying on deck, bore every appearance of havlng been eut, and eut somewhere 
between the rail and the mast head. Witness AUison, one of the libelants, 
says the starboard stays of the foremast were eut. Allen, a witness, and a 
stockholder in the Insurance company, and an experienced sailor, says: 
"The starboard fore rigging had been eut eight or ten feet, or more, frora the 
deck. The seizings of the forestay had been eut, which left it free to go. 
They were eut,— ail of them. The efCect upon the masts, of cutting tlie 
seizings, would certainly be to carry them away over the side of the ship, if 
there was any motion of the vessel at sea." He did not think the schooner 
had been In collision, as the hull was not damaged, and certainly her jib boom 
and bowsprit would hâve been carried away. From the gênerai évidence ap- 
parent, he did not think his port bow indicated a blow from the oulside. He 
saw no injury except at the eat head, aspace of six or eight inches. The rail 
by the cat head was broken down, but there was no injury to the deck or 
plank sheer. The cargo was fo^ind damaged to the extent of about $12 a 
ton, chiefly at the part of the vessel under the hole that was eut in the deck. 
The vessel was not in a leaking condition, and had not been since taken iii 
tow by the steamer Crâne; at least, not more so than vessels ordinarily are 
while loaded and making a voyage. The insurance company, which is one of 
the libelants, had to pay $1,800 as salvage on the cargo, and $2,007 to Allison 
& Addison, the consignées, for damages to the cargo. The freight coiitracted 
to be paid to the ship was $390. The insurance company paid towage bills 
and other expenses nearly equal to that amount. 

S. H. Matthews, one of the part owners of the Martin, testifles, amnng other 
things, that, after hearing of the collision, he was told of a schooner lying at 
Charlestown, Mass., which was loading with ice for Charleston, S. 0., wUlch 
was said to hâve collided with an unknown vessel. He went to see her, and 
had some talk with her master, who said a collision had happened. Ile found, 
upon examination, this schooner's mainstay was broken on starboard bow, and 
anchor stock broken, and various scratches on the hull of the starboard bow. 
After going to the custom house in Boston, where he made some examl!;atlons, 
he again saw the master, who admitted to him that he had b;'en in collision 
about the point and time at which the Martin had collided. This was a three- 
masted schooner,— the William H. Baily, of Xew York. Matthews told the 
captaln of the schooner that he had employed counsel in Boston to libel his 
vessel. The brothers of Matthews, who were part owners of the Martin witli 
him, also told the captain of the Baily that they were going to libel. and that 
he had better go to New York and prépare bonds, so as to be ready for the 
libel. The sequel was that the schooner Baily went away from Boston, was 
not libeled, and gave no bonds, and that no steps hâve been taken to libel 
her, either in New York, Charleston, Boston, or elsewhere. 

Under a consent order of sale entered by this court, the Martin was solfl in 
Norfolk, and brought less than $1,500. It does not appear that any of her own- 
ers, other than William H. Browne, had their interests insured, or had knowl- 
edge that William H. Browne had employed a temporary aubstitute as master 
for this voyage. 

Sharp & Hughes, for libelants. 
EUis & Thom, for respondents. 

HUGHES, District Judge. The original libel in this case, flled on 
the 24th of April, 1882, by the owners of the cargo and their insur- 
ers, claims damages for tort charged to hâve been committed by the 
master and crew of the James Martin, in having eut away her masts, 
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and cnt holes in her hull, and abandoned lier to perish at sea. The 
àmended libel, flled at the hearing, claims damages from the failure 
of the master and crew to bring the vessel into port, becanse of bad 
seamanship and the unseaworthiness of the vessel. The owners 
make a cross claim for the f reight contracted to be paid on the 
cargo. When the schooner was brought into Norfolk, on the 24th 
of March last, her master and crew were under grave suspicion of 
having dismasted and scuttled their vessel and deserted her at sea. 
When, on the day before, the steamer John Hopkins, from Boston 
for Baltimore, came in sight of them, and took the whole crew of 
the schooner on board, the master so impressed Capt. Hallett with 
the belief of the hopeless plight of the schooner alleged to be leaking 
and sinking that he came away, and brought her crew off, without 
deeming it worth while to make any examination into the true con- 
dition of things. When, 24 hours afterwards, the steamer Wil- 
liam Crâne, from Baltimore and Norfolk for Boston, came near the 
schooner Martin, she was found not to be seriously leaking, and not 
tobe sinking; and Capt. Howe, of the Crâne, found no difficulty iu 
doing, in the absence of the schooner's master and mate, what Capt. 
Hallett had not done when they were présent. He took the 
schooner in tow, reversed his own trip, and brought her back to 
Norfolk. When the schooner arrived hère she was found to hâve a 
hole eut in her deck, in its lowest bend downwards, nearest thf 
water, about raidships, and the scupper near it was found to be 
plugged up with rags. On being taken to Richmond, and unloaded 
of her cargo, the latter was found to hâve received its principal 
damage from water in that part lying just under this hole in the 
deck, — ^a fact which indicated that the water ca.iising this damage 
had corne in through this hole while the schooner was in a position 
to be swept over by the sea; this latter fact indieating that the hole 
had been eut in the deck while the schooner was ont at sea, somo- 
time before she was brought within the capes of tîie Chesapeake. 
Mr. Matthews, one of the part owners, claimants, and respondents, 
was in Eichmond about the time the Martin was taken np there, 
:and negotiated a dismissal of the libel for salvage which had been 
put upon the schooner hère on her first arrivai in Norfolk. He 
■could not bave failed to hear at Eichmond the charges against the 
master and mate of the schooner, which are embodied in the original 
libel before me. ÏÏe riiust hâve appreciated the importance to the 
réputation of thèse two officers, and to the character of the schoon- 
er's owners, especially of William H. Browne, of meeting thèse char- 
ges by the- évidence of the entire crew of the Martin, and by the 
évidence of ail dn board of tlie three-màsted schooner with which he 
states she had been in collision on the niglit of tlie 22d of March, 
1882. Naturally this court had a riglit to expect that ail the crew 
of the Martin would hâve been examined in such a case as this. 
Yet only three of them hâve been examined, and the failure to ex- 
aminé thé rêst ' is whoUy unaccounted for, although it is in proof 
that one of those others was for some time in a hospital at Norfolk. 
Such an omission, unaccounted for, in cases like this, lias always 
been looked upon by admiralty courts as prejudicial to the case of 
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the vessel charged to be at fault Moreover, the witnesses actually 
examined are those least disinterested in the suit. The part owner, 
whose interest in a schooner 25 years old is insured, and who did 
not make this particular voyage with his vessel as master, tele- 
graphed from Boston for a temporary substitute, and sends this 
substitute on this voyage as temporary master; this part owner's 
brother being mate. This temporary master and this mate are the 
only persons examined of this crew, except a steward, who seemed 
to hâve been always below deck asieep, who insisted that he knew 
nothing, not even the names of his companions of the crew, and 
whose intelligence was probably as dark as he represented it to be. 
Again, it was of the highest importance to the case of the respond- 
ents in this court that they should hâve libeled the three-masted 
schooner with which they claim the Martin to hâve been in collision 
off Cape May, — if for no other purpose, at least to establish the 
fact of collision, and to show that the fault was not that of the 
master and creW of the Martin. The évidence before me is wholly 
ex parte as to that other vessel, and the testimony of the crews of 
vessels which hâve been in collision is proverbially unreliable. The 
testimony of the crews of each of thèse two vessels as to that colli- 
sion ought to hâve been taken under oath and under cross-exaraina- 
tion; otherwise it would hâve been, in that litigation, worthless. 
How can it be any better in this, where it is the whole tnith that is 
essential to the formation of a just conclusion. But although the 
owners of the Martin themselves testify that they had abundant 
opportunity to libel the three-masted schooner, which they called 
the "William H. Baily of New York," yet they hâve not done so. 
In Boston they tried to maneuver with the master of the alleged 
schooner, to induce him to get out of the way of their libel. They 
could hâve libeled her during several days while lying at or near 
Boston. They told her master that they had arranged to libel her 
after a certain fast day, and to get his vessel readv. and they say he 
went off with his schooner before they got tlieir libel out. If, 
therefore, thèse people hâve a good case, they hâve failed to sup- 
port it with the évidence most necessary and proper for its vindi- 
cation; that is to say, they hâve omitled to examine three of their 
own crew to sustain the statements alleged in their défense, and 
thèse three were the men who were wholly disinterested in the re- 
suit of the suit. They hâve not libeled the schooner which they 
claimed to hâve collided with, nor examined any of her crew as to 
the alleged collision, although they insist that in this collision orig- 
inated the disaster to their vessel. Xor bave they aecounted for 
thèse omissions. Wlien we come toexamine the testimony of their 
own master and mate as to the causes of the misfortunes of the 
schooner Martin, their explanations prove to be radically unsatisfac- 
tory. They say they were running sonthward, abreast of, and six 
miles off frOm, Cape May, on the night of the collision, with wind 
W. N. W. {when it was two points abaft their beam), and that they 
were closehauled and on the starboard tack. They say that the 
three-masted schooner was standing northward with wind W. 'N.-W. 
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at that time; and yet that she was sailing with a f ree wind, and on 
à port tack. Thèse statements are, by physical and mathematical 
necessity, untrue. Moreover, thèse ofiBcers say that the vessels col- 
lided by the Baily's starboard bow running into the Martin's port 
bow; and Mr. Matthews testifies that the port bow of the Martin, 
as he saw it at Richmond, was rubbed and abraded, and that the 
starboard bow 6f the Baily, as he saw her in Boston, was likewise 
rubbed and bruised, and that he saw a workman obliterating the 
mark or bruise on the Baily. Now, it is absolutely impossible that 
such a collision could hâve occurred between thèse two vessels, un- 
less one or the other of them had entirely reversed her course; and 
there is no mention or intimation of such a reversai in the testi- 
mony of either the master or mate of the Martin. Counsel for the 
Martin suggests that she might hâve been sailing at the time of 
collision on a course to bring her under the land, say, S. W. by W., 
and that such a course would bring her close to the wind: But she 
was then opposite Cape May, north of the mouth of the Delaware 
Bay, and such a course as tha:t suggested would hâve taken her 
into thè motith of the bay. She could not hâve been aiming to 
enter the bay; and, even if she had been, her port would then bave 
been turned still further away from the other schooner, and her 
course would hâve rendered it still more impossible for the Baily 
to hâve run into her port bow with her own starboard bow. In 
short, I flnd it impossible to believe the statements of the master 
and mate on this subject, — a fact which naturally and necessarily 
discrédits thèir whole testimony. The Martin was sailing with the 
wind free, the Baily was sailîngf close to the wind. and the rule of 
the road (Rule 17, Rev. St. § 4233) made it the duty of the Martin 
to keep out of the way of the Baily. If, therefore, there was a col- 
lision, it was by fault of the Martin, and she is responsible for ail 
the conséquences to the cargo for that fault. -The statements of 
the master and mate as to the dismasting of the schooner are al- 
most as incredible. They admit that they examined the rigging of 
the schooner shortly after thé collision, and found the essential 
parts of it intact. They proceeded on their course for three honrs 
on a rough sea, but after that period, ail the way to Chincoteague, 
some 60 or 70 miles, the sea was "comparatively smooth," and the 
wind was "moderate." The wind was shifting ail the rest of the 
night after the collision, ail of the next day, and the first part of the 
next night, so that it had got entirely around the compass. There 
is no complaint of a storm, though the sea was heavy, and the wind 
was blowing a reef breeze. At 2 p. m. on the morning of the 24th 
the masts suddenly went down. What was the cause of this mis- 
fortune? The testimony of the witnesses examined at Richmond 
was that the starboard fore rigging was eut. So is that of Mr. Cow- 
ardin, who was on board the Martin from soon after she was brought 
into port at Norfolk until she was taken to Richmond. This rig- 
ging was eut some nine or ten feet above the deck. The masts fell 
over in the direction two points on the port quarter, showing that 
the fore rigging on the starboard side was at fault. The vessel had 
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gooe on her course for 26 hours after the coUision. Examination 
h ad shown thàt the essentialpaits of the rigging were iptact shortly 
after tjie collision. Thougb it had been subjected to greater or lésa 
s^train for the flrst 3 bours after that eyent, it had stood the strain. 
Then there was a "smooth sea" and a "moderate" wind for 20 hours, 
during which there could hâve been no strain. Then, without the 
agency of any vis major, in the shape of either high storm or heavy 
sea, the masts went down opposite the quarter where the rigging 
was found afterwards to hâve been eut. This is not a criminal 
prosecution, in which a court must require full proof of crime, but a 
civil suit, in which a court is bound to décide upon the prépondér- 
ance of évidence positive and circumstantial. With every dispo- 
sition to présume innocence, I cannot persuade myself that the fall- 
ing of thèse masts was the resuit of any vis major of navigation, 
especially as it occurred at a desolate point on the coast, where 
violence to the vessel could find more of a chance of immunity and 
concealment than at probably any other point on the North Atlantic 
seaboard. But, even if the masts did fall by stress of weather and 
sea, still there was no justifying cause for the subséquent abandon- 
ment of the schooner by the master and mate. It is true that the 
chance of escape was eut ofiE by the accidentai destruction of their 
boat in the falling of the masts, but where was the necessity for 
escape at ail? They could safely remain on board until help came 
from some quarter, and there was nothing in their condition to 
throw them into a panic of frlght. If they were under the influence 
of such a panic before the Hopkins came in sight, they were need- 
lessly so, and the certainty of rescue should hâve calmed them 
Their vessel was not sinking. It was not even leaking consider- 
ably, but only to the extent to which the best of vessels are liable 
at sea. But they did more than escape. When they got aboard 
the Hopkins their trépidation should hâve entirely subsided; and 
they violated their duty as seamen to their ships, its owners, and to 
the cargo, by so exaggerating the condition of their vessel, in their 
statements to Capt. Hallett, as to induce him to sali away without 
attempting to save their ship. This is ail proved by the sequel; 
Capt. Howe, of the Crâne, having found the schooner riding safe at 
anchor, without much water in her hold, not in a leaking condi- 
tion, and capable of being towed upon a right rough sea into harbor. 
The Boston steamers ail stop for several hours at Norfolk, both on 
their trips in and out. When the Hopkins came into this harbor 
with the crew of the Martin on board, the flrst duty of the master 
and mate of the Martin was to take steps to hâve her looked after 
and saved, if practicable, which it certainly was. They took no 
such steps. So far as any évidence exists, they gave no publicity 
in Norfolk to the fact that their vessel was anchored out at sea, 
within a few hours' sail of Norfolk, in distress and danger. We 
hâve no évidence that they did anything or said anything while hère 
for the rescue of their vessel, and they went on to Baltimore, where 
they would seem to hâve been equally réticent and inactive. 
I am of opinion that whatever accidents are described in the evi- 
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âence as hâVing hàppefied to the Jatnës Martin <îïappeiied by the 
fault of her fiiâstëi" and erew; espedaily that the collision, if it oc- 
curred at ail, *É8 by their fault; and that the dismafftînëof the ves- 
sèl was eithertlïrdugh their*a<îtj or thtoughtheir négligence or in- 
competency in'not pWperly ëtaying the masts pl*etiously to their 
falling. I am of opinion that the Tésselwas abandoned unnecessar- 
ily — was in fact deserted^by her master and cfew, under circum- 
stances in whiëh their duty as' seamen demanded that they sbould 
haTe stood by her; at least, to the ertent of prevailing upon Capt. 
Hallett to do, ùn'dei' their supervision, what Capt. Howe did on the 
next day âfter they had deserted het*. I am of opinion that, on being 
brought by the HopkinS into the port of Norfolk, the master and 
mate of thé sfcÉbôner ought to haVë taken effective steps for bringing 
their vessel into port, and shoùld ^hâve hired a powerf ul wrecking 
tug, and gone thernselVès out tO the place of anchorage, and them- 
selves broùght their vessel and her cat-go into port; and saved sal- 
vage. I am of opinion that, having f ailed to do this at Norfolk, they 
shouM hâve rfoUë it in Baltimore» I am of opinion that, by omitting 
this natural and obVious duty, they themselves f urnished strong évi- 
dence to sustain the suspicion -that their désertion of the ship was 
premeditated and criminal. I am of opinion that the James Martin, 
in conséquence of this bad seamanship of master and crew, is liable 
for the amounts paid for salvage and as damages to the cargo by 
the libelants. 

As to the question of the freight: This was a clear case of an 
abandonment at sea of the vessel and cargo by the master and crew, 
without intention to rétake possession. Where this is done, and 
where the owners of the cargo hâve done no wrongful act them- 
selves, it is settled law that the ship owners can maintain no claim 
to the freight. The contract of affreightment, indeed, is not at 
an end, because it exists to form the foundation of a suit for dam- 
ages to the cargo, by its owners, as in the case at bar. 

The damages that will be awarded in this cause, from the négli- 
gence of the master and crew, will be |1,800 for salvage paid, $2,007 
for damages to the cargo, and costs of this suit. The libel is in 
rem only, and the vessel brought, on a sale under a consent decree, 
only about |1,500. New, if the proceeds of this sale had been suffl- 
cient to cover this whole claim for salvage and damages, together 
with costs, I might be bound to listen to argument on behalf of the 
owners for the freight. But the large excess of the amounts 
claimed by libelants over and above the proceeds of sale, and the 
large deficiency, for which the libelants bave no recourse hère what- 
ever, preclude such an inquiry in this proceeding. I will sign a de- 
cree denying the respondents' claim for the freight, and awarding 
to the libelants the amounts above indicated, to be paid, as far as 
may be, out of the proceeds of thç sale of the ship. 
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' "' SNOW T. SMITH et ai.» 

(Olroult Court, E. D. Virginia. August 15, 1882.) 

1. Rhmoval op Causes — Separablb Controvbrsies. 

Under tlie act of March S, 1875, § 2, if In a suit there Is a separable 
controversy, the parties to wliich, actually interested In the décision of It, 
are, on each side, wholly citizens of différent States, then the suit may, 
on pétition of one or more of tlie said parties to the separable controversy, 
be removed to a fédéral court 

8, Samb — Pabtiks to Removal Pétition. 

Where there Is a separable controversy between two of the parties, who 
hâve a right to thé removal thereof, the unneoessary Joinder In the péti- 
tion for removal of- a trustée who has not right of removal will be treated 
as a nuUity, and the suit will not be remanded. 

This was a suit in equity brought in the circuit court of Prince Wil- 
liam county, Va., by William R. Snow, a citizen of Virginia, as trustée 
of Marcia C. Snow, against George Cowie, Edson E. Smith, and Har- 
riet C. Snow. Défendant Cowie was a citizen of the District of 
Columbia, and the other two défendants were citizens of Minnesota. 

The following faets, among others, were alleged In the bill: Prier to Aprll 
1, 1860, the complainant, William R. Snow, together with Tiiomas M. Smith 
and John 0. Wilson, owned jointly a tract of Innd, containing about 400 
acres, in Prince William county. Va.; each being the owner of an undivided 
one-third thereof. On the date mentioned, Smith and Wilson eonveyed their 
interests to George D. Snow, who, in considération thereof, paid ¥2,000, and 
gave his six promissory notes. Thèse notes were for somithing over $1.000 
each; three being executed to each grantor, payable, respectiveiy. oiie, two. 
and three years after date. To secure their payment, the malver and his wife, 
Harriet C Snow, executed and delivered a deed of trust to the défendant 
Cowie, covering an undivided two-thirds of the land. The three notes to 
Smith, and also the first of tlie notes to Wilson, were paid by Snow, who 
died in 1874, leaving a will in which the défendant Edson R. Smith was ap- 
pointed sole exécuter. The widow — being the défendant Ilarrii't C. Snow — was 
his sole legatee. In 1875 the exécuter and widow executed aiid d livered a 
deed of the said lands to the compiainant, in trust for the conip'.ainarit's wife, 
the said Marcia C. Snow; the complainant therein assumiiig the payment of the 
two outstanding notes to Wilson. The bill then allèges that tliese two notes 
to Wilson "hâve been in the possession and custody of the said défendant 
Harriet C. Snow from about the 25th day of June, 1875, until dow, and the 
said Harriet C. Snow elaims to hold the said promissory notes by purchnse 
from the said John C. Wilson." Wilson died before institution of the suit, 
having executed an alleged release, apparently on the a^sumption that his notes 
had been paid. The bill further alleged that Harriet 0. Snow claimid the 
right, under the deed of trust to défendant Cowie, to hâve an undivided 
two-thirds of the land sold to pay the said notes; that the said trustée. Cowie, 
acting under authority from her, had advertised an undivided two-tliirds 
of the land for sale on September 22, 1883; that, by reason of the payment 
of the three notes to Thomas M. Smith, only an undivided one-tldrd of the 
land was liable to be sold under the trust. The prayer of the bill was that 
défendant Cowie be enjoined from mailing the sale until such time as the 
land could be partitioned, and the rights of the several par les therein set 
apart to them. The bill con'cluded with a prayer for gênerai relief. On 
October 8, 1883, the défendants E. R. Smith and Harriet C. Snow filed a péti- 
tion and bond fcir the removal of the cause to the circuit court of the United 

1 This case bas been heretofore reported in 4 Hughes, 204, and Is now pub- 
Ushed in tjils séries, so as to include therein ail circuit and district court cases 
elsewhere reported which hâve been Inadvertently omitted from the Fédéral 
Reporter or the Fédéral Cases. 
88 F.— 42 
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States for the Eastern district of Virginia; alleglng that there was a contr»- 
versy wholly between citlzens 9f^ifllfferent states, to wlt, a controTersy be- 
tween the petitloners and the coinpiàînant, as trustée of Marcia C. Snow. 
The pétition was granted, and the cause, being accordjngly remoyed, is now 
heard upon complainant's motion to remand the same to the state court. 

John J. Weed, for complainant, 
George Ë* Harris, for défendants. 

j HUGHES, District Judge. Section 2 of article 3 of the constitution 
of the United States gives jurisdiction tô the courts of the United 
States over "cases in law and equity," "cases of admirai ty and mari- 
time jurisdiction," "controversies between two or more states," "con- 
troversies between citizens of différent states," etc. This language 
of the section makes a distinction between "cases" or suits, on one 
hand, and "controversies" on the other. Contemplating this distinc- 
tion, the second clause of section 2 of the judiciary act of March 3, 
1875 (Supp. Eev. St U. S. p. 175) provides that: 

"When in any suit mentioned In this section, there shall be a controversy 
which is wholly between citizens of différent states, and which can be fully 
determined as between them, then either one or more of the plalntifCs or 
défendants actually interested in such controversy may remove said suit," etc 

This second section of the statute of 1875 has been thoroughly re 
viewed and passed upon by the suprême court of the United States 
That court has repeatedly and explicitly recognized the distinction 
made by the constitution and this statute between the gênerai term, 
"case," or "suit," and the spécial term, "controversy." The doctrine 
which has been settled in the varions décisions of that court constru- 
ing the statute of 1875 is that whereas, if a suit embraces but one 
controversy, and the parties to it on either side are not wholly rési- 
dents, respectively, of différent states, the suit cannot be removed, 
yet if, in the suit, there is a separable controversy, the parties to 
which, actually interested in the décision of it, are, on each side, wholly 
citizens of différent states, then the suit may, on the pétition of one 
or more such parties to the separable controversy, be removed into the 
fédéral court. The leading décision on the former point is that of 
Blake v. McKim, 103 U. S. 336. The leading décision on the latter 
point is that of Barney v. Latham, 103 U. S. 205. Counsel hâve re- 
viewed many cases directly or Indirectly involving the right of re- 
moval, in their learned briefs; but I think it is useless for me to look 
further than to the two décisions just named, for it is very clear to my 
mind that the case at bar is governed by one or the other of them. 
The single question on which this motion to remand dépends is whether 
the controversy between William R. Snow, trustée, and Marcia Snotv, 
citizens of Virginia, and E. R. Smith, executor, and Harriet 0. Snow, 
citizens of Minnesota, is separable from the other controversies, if any, 
in this suit, or whether that controversy comprehends the whole suit. 
If it comprehends the whole suit, then, under the rpling in Blake v. 
McKim, Wilson's administrator and the trustée» George Cowie, both 
citizens of the District of Columbia, being necessary parties to the 
suit, the cause must be remanded to the state court; but, if otherwise, 
then, under the ruling in. Barney v. Latham, the cause must remain 
hère. The controversy between the two Mrs. Snows is whether the 
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notes held by Wilson in his lifétime, and passed by him, for value 
received, to Mrs. Harriet Snow, passed as assigned ckosea in action, 

or passed as notes extinguished by tbe fact of Wilson's having re- 
ceived i ull value for tliem. One of thèse ladies contends that tliey 
merely passed from one holder to another, and remained in the hands 
of the second holder, a charge upon the land upon which the trust 
deed to Cowie was executed. The other lady contends that the notes 
became extinguished, as a charge upon the land, by the paymeut of 
their value to Wilson, in conséquence of some anterior agreement be- 
tween parties in interest. There is no doubt that that is a clearly 
defliied controversy, and that the only persons actually interested in 
it are the two Mrs. Snows. 

The remaining question is whether there is any other controversy 
in this suit. I think there is. It concerns the title to the land which 
was mortgaged to secure the payment of the notes in question. There 
was a deed of release executed by Wilson in his lifétime. If Wilson's 
deed was valid, then the title to the land is in William K. Snow, 
trustée of Mrs. Marcia Snow, or in some other person than George 
Cowie. If the release was not valid, then the title to the land is in 
George Cowie. It is very true that the décision of this question of 
the title to the land dépends, in a court of equity, very much upon 
the décision of the question that has been stated in regard to the status 
of the notes passed by Wilson to Mrs. Harriet Snow. In fact, this 
intimate dependence of one controversy upon the other is the circum- 
stance which créâtes ail the difflculty in the case at bar. I think the 
question whether the légal title to the land is in George Cowie, or in 
some other person, is a distinct one from the question whether the 
Wilson notes are still alive to bind the land; and, so believing, I 
think the case at bar is governed by the décision in Barney v. Latham. 
It is hardly worth while to consider the question whether the unneces- 
sary joinder of George Cowie with E. R. Smith, executor, and Harriet 
C. Snow, in the pétition for removal, defeats the right of the two latter, 
who are citizens of Minnesota, to remove. Cowie has no right to the 
removal, and, if the pétition was his alone, the cause would hâve to 
be remanded. But Smith and Mrs. Harriet Snow hâve a right to the 
removal, and that right ought not to be allowed to be defeated by the 
useless joining of Cowie in their pétition. That joinder will be treated 
as a nullity, and the court will not grant a motion to remand on that 
merely technical ground^ The motion to remand is denied. 



SOUTHERN INDIANA EXP. CO. v. UNITED STATES EXP. CO. et al. 

(Circuit Court, D. Indiana. August 4, 1898.) 

No. 9,008, 

Cabbibrs of Goods— Ddties of Connecting Linbs Intbb Se. 

The rules of the common law do not require a carrier to recelve g6od8 
for carriage, elther from a conslgnor or a Connecting carrier, wlthout pré- 
payaient of its charges If demanded, nor to advance the charges of a 
Connecting carrier from which it receives goods In the course of transporta- 
tlon; nor can it be requlred to extend such crédit or maJie such advances 
to one Connecting carrier becausé it dôes so to another. 
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2. Samb— Express Companies— IktbrstatbCommercr Act. 

The Interstate commerce act does not apply to independent express 
companies not operating rallway Unes. 
8. Monopolies— Anti-Trust Law— Remédies. 

The anti-trust law of July 2, 1890, does not authorize a court of equity 
to entertain a bill by a private party to çnf orce its provisions, hls remedy 
belng by an action at law for damages. 
i. Cabribus — Express Compakies — Indiana Statutb. 

The statute ot Indiana prescribing the duties of railroads with référence 
to Intersecting Unes (2 Burns' Rev. St. 1894, § 5153; Rev. St. 1881, § 
S903) has no application to express companies. 
& Same — Custom — SuFFiciENcr OF Allégation. 

In a bill against three express companies, an allégation of a custom be- 
tween défendants to reeeive goods frona éach other for transportation 
without prepayment of charges, and to advance back charges to each 
other, is not an allégation of a gênerai custom of the business, which 
would bind défendants to pursue the same method with other companies. 

This was a bill by the Southern Indiana Express Company against 
the United States Express Company and others. Heard on demurrer 
to bill. 

Joseph H. Shea and Francis M. Trissally for complainant. 
Baker & Daniels, for défendants. 

BAKER, District Judj^e. This bill is flled by the Southern Indiana 
Express Company, a corporation organized and existing under the 
laws of the state of Indiana, against the United States Express Com- 
pany, the American Express Company, the Adams Express Company, 
and certain individual défendants, alleged to be olBcers and stockhold- 
ers in said companies. The express companies are alleged to be joint- 
stock associations organized under the law of the state of New York, 
which is as follows: 

"Any joint-stocli company or association consisting of seven or more share- 
holders or persons may sue and be sued in the name of the président or treas- 
urer for the time belng of such joint-stock company or association; and ail 
suits and proceedings so prosecuted by or against such joint-stock company 
or association, and the service of ail process or papers in such suits and pro- 
ceedings on tlie président '6r treasurer,' for the time belng; of such joint-stock 
company or association, shall havé the Same force and effect as regards the 
joint rights, property and effects of such- joint-stock company or association, 
as if such suits and prpceedings were prosecuted in the names of ail tljc 
shareholders and associâtes in thf mannér now provided by law," 

The bill allèges that the defendiant companies hâve been for many 
years engaged in the express business, and in carrying articles of trade 
and commerce over railroads under contracts with them, and hâve 
been declared by the law of this and other states to be common car- 
riers, subject to au the liabilities; and fcoutod to perf'orm ail the duties, 
of such common carriers; that the corfaplâinant entered into a contract 
with the Southern Indiana Railway 0<Hnpany, a railway located wholly 
within this state, to carry on an express business over said railway 
for flve years from and after June 30, 1898; that the défendant com- 
panies carry on an express business over railroads which connect 
with the Southern Indiana Bail wày, and that the express business 
originating ^ij-.ili^e ïine of railway; oyer ^tlçït^' the complaîn4lit;";f<|irries 
on its business cannot betranspoJJîeâ.tQ its -destination mtiioijt pass- 
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ing oTer one or more of the lines of railway over wMch some one of the 
défendant companies carries on its business; that the usage, long 
established, over the Southern Indiana Kailway by the défendants, as 
well as long, continuously, universally, and uninterruptedly estab- 
lished by them over the lines of railway on which they carry on their 
business, was to receive and deliver to each other packages for points 
beyond their own routes, so that a pacliage for a distant point is trans- 
ferred from one express company to another as often as required to 
reach its destination, and is taken by one continuous and unbroken car- 
riage, and, to facilitate promptness and simplicity in transfers from 
one company to another, the receiving company pays to thè tendering 
company ail charges whieh hâve accrued for carriage to the point of 
tender, known as "accrued charges" or "advance charges," so that the 
company having advanced ail the accrued charges receives from the 
consignée and retains the whole amount of charges to the point af 
destination; that another of such established customs and usages is 
to receive and forward packages from each others' lines to con- 
signées at points of destination over the lines of the others without re- 
quiring the prepayment of charges from the consignor or the company 
to vi'hich the package is delivered to be forwarded; that another of 
the customs and usages established is the flxing and publication of 
tariff charges for carrying packages from and to ail points, which tar- 
iffs are divided pro rata between each of the companies handling the 
package. The bill then proceeds to aver that thèse usages and 
methods of doing business were safe, reasonable, and essential to the 
quick and simple transfer of packages, and to the transaction of the 
express business, and that any company denied the facilities thus 
afforded wonld be unable to compete in the same business with another 
company which could avaU itself of such usages, and could not do a 
gênerai express business so as adequately to accommodate the public. 
The bill then proceeds to allège that the défendant companies refuse, 
when articles of trade and commerce carried by the complaint are ten- 
dered to the défendants, to pay the accrued charges, or to receive and 
transport to their destination any such articles without the prepay- 
ment of the charges for such transfers. The prayer of the bill is that 
the défendants may be enjoined and restrained from refusing to re- 
ceive any and ail parcels offered or delivered to them by complainarit 
for transportation and delivery to consignées, and from demanding 
prepayment of their charges for such transportation, and from retain- 
ing and withholding from the coxnplainant ail sums of money known 
as accrued charges for express matter delivered to them by the com- 
plainant, and from refusing to or retaining from the complainant the 
reasonable pro rata part of the charges and compensation complain- 
ant may earn upon express business originating off its line. 

The grounds upon which thèse claims for injunctive relief are predi- 
cated are : (1) That such is the duty of common carriers at common 
law; (2) that such is their duty under the Interstate commerce act; 
(3) that such is the requirement of the anti-trust law; (4) that such 
duty is imposed upon them by the custom and usage set up in the bill. 

The défendant companies hâve demurred to the bill and the amend- 
ment thereto, on the ground that the court is without jurisdiction, 
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and also becanse the bill and the àfaîenâment are without equity, on 
the facts stated. , ; . 

Waiving, witihiout deciding, thé question of jurisdiction, the court is 
of opinion that the bill cannot be maintained on any one of the above- 
stated grounds. 

1. There is no principle of the common law requiring a common car- 
rier receÏTing articles of trade and commerce from a Connecting Une 
to advance or assume the payaient of the charges accrued thereon for 
the transportation of such articles, from the point of origin to the Con- 
necting Une. If it does thus pay or assume such accrued charges, it 
can retain a lien upon the property transported for their payment as 
well as for the payment of the charges due to itself for such transpor- 
tation. An express Company, like any other common carrier, has a 
right to demand that its charges for transportation shall be paid in. ad- 
vance, and is under no obligation to-receive goods for transportation 
unless such charges are paid if demanded. Nor is such express com- 
pany under any obligation to pay to the tendering company the charges 
due to it for its services in transporting such articles of trade and com- 
merce from the point of origin to the point of tender. It is true that 
the gênerai practice is to collect the charges upon delivery of the goods 
to the consignée, and, when goods are received without payment in 
advance being demanded, it becomes the duty of the carrier to trans- 
port them tb their destination, or to deliver them to the next receiving 
carrier. Receiving the goods for transportation without any demand 
for prepayment of charges constitutes a waiver of such right. The 
carrier holds a lien upon the goods for payment of charges, and, in 
case of a delivery of them to thè consignée before payment, it can hold 
him responsible therefor. The same rule applies whether the articles 
of trade and commerce are received from the original consignor or 
from a Connecting carrier. An express company, in the absence of con- 
tract, is under no obligation to receive and transport for the original 
consignor, or to continue the transportation for a Connecting carrier, 
without the prepayment of its charges if demanded. The furnishing 
of equal facilities, without discrimination, does not require a common 
carrier to advance money to ail other carriers on the same terms, nor 
to give crédit for the carriage of articles of trade and commerce to ail 
carriers because it extends crédit for such services to others. Oregon 
Short-Line & U. N. Ry. Co. v. Northern Pac. K Co., 9 C. 0. A. 409, 61 
Fed. 158; Id., 51 Fed. 465; Little Rock & M. R. Co. v. St. Louis S. W. 
Ry. Co., 11 C. C. A. 417, 63 Fed. 775; Little Rock & M. R. Co. v. St. 
Louis, I. M. & S. Ry. Co., 41 Fed. 559. 

2. The interstàte commerce act has, so far as express companies 
not operating raiilvay lines are concerned, wrought no change of the 
common law in this regard. At an early day the question was raised 
whether express companies were subject to the provisions of the inter- 
state commerce act, and, after full argument and deliberate considéra- 
tion, the interstate commerce commission unanimously decided that 
the act did ntit apply to express companies properly so termed; that is 
to say, to independent organizations tliat carried on an express or par- 
oel business in the usual manner, and which did not operate rallway 
Unes. In re Express Companies, 1 Interst. Commerce Com. E. SiO: 
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This case was decided pn December 28, 1887. The commission ehortly 
thereafter called the attention of congress to their ruling, and sug- 
gested Buch an amendment of the law as would place express com- 
panies withln their jurisdiction; but, although more than 10 years 
hâve elapsed, congress has taken no action on the subject. The same 
conclusion was reached in U. S. v. Morsman, 42 Fed. 448. After a 
careful considération of the question, l see no reason to doubt the cor- 
rectness of the conclusions reached in thèse cases. Under the aver- 
ments of the bill, it is manif est that neither of the express companies 
is affected by the interstate commerce act. 

3. The anti-trust law of July 2, 1890, has wrought no such change 
in the law as will enable the court to enforce its provisions in favor 
of a private party by a bill in equity. Under this act, the only remedy 
given to any other party than the government of the United States is 
an action at law for threefold damages, with costs and attorney's fées, 
and the only party entitled to maintain a bill in equity for injunctive 
relief for an alleged violation of its provisions is the United States 
by its district attorney, on the authorization of the attorney gênerai. 
Gulf, C. & S. F. Ry. Co. v. Miami S. S. Co., 30 G. G. A. 142, 86 Fed. 407, 
and œases there cited. 

Nor does section 5153, 2 Burns' Eev. St 1894 (section 3903, Rev. St. 
1881), aid the complainant's contention. The sixth paragraph of that 
section is as foUows : 

•'Every such corporation shall possess the gênerai powers and be subject 
to the liabilities and restrictions expressed in the spécial powers following: 
* • * To cross, intersect, join and unité its railroad with any other railroatl 
beforf coDstructed at any other point on its route and upon the grounds ot 
sndi other railway Company, with the necessary turnouts, sidings, switches 
And other conveniences in furtherance of the objects of Its connections; and 
every company whose railroad is or shall be hereafter intersected by any new 
railroad, sliall unité with the owners of such new railroad in forming such 
intersection and connections and grant the facilities aforesaid." 

This paragraph plainly is not applicable to express companies which, 
like thèse défendants, do not own, control, or operate a railroad line, 
but which simply contract for space on railroad trains for the trans 
portation of articles of trade and commerce committed to their carc. 
Besides, the connections and facilities referred to are manifestly the 
physical connections essential to constitute the two railroads Connect- 
ing Unes. Such is the view of the suprême court of this state. Lake 
Shore & M. S. Ev. Co. v. Cincinnati, W. & M. Ry. Co., 116 Ind. 578, 
19 N. E. 440; Chicago, St. L. & P. R. Co. v. Cincinnati, W. & M. Ry. 
Co., 126 Ind. 513, 26 N. E. 204. The same view of a very similar pro- 
vision of the constitution of Colorado was taken by the suprême court 
of the United States in Atchison, T. & S, F. Ry. Co. v. Denver & 
N. O. R. Co., 110 U. S. 667, 4 Sup. Ct. 185. 

4. There is not shown by the averments of the bill and the amend- 
ment to be any such custom or usage as would justify the court in 
granting the relief prayed for. The right of th« complainant to such 
relief dépends upon its showing the existence of a custom or usage 
having the force of law in the express business of the country. It is 
act enough to allège and prove a custom or usage among one or more 
express companies to pay accrued charges by the receiving company, 
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or to transport withont prepayment of chargés to the point of destina- 
tion. : Before a custom or usage can acquire the force of law, it must 
appear that it is gênerai and uniform in the business to be afifected bj 
it, and that éoch custom or usage has been peaceably aequiesced in 
without dispute for a long period of time. The custom or usage set 
out in the bill is not shown to be of this character. It is certainly 
beyond the power of the défendants, by any custom or usage estab- 
lished between themselves, to compel ail other express companies in 
this country to submit to the customs and usages which they hâve 
adopted. Nor because the défendants consent to pay accrued charges 
between themselves, and to coiitinue the carriage of articles of trade 
and commerce to their destination without prepayment, can they be 
required to do the same for ail others. While the method of doing 
business alleged to exist between the three défendant express compa- 
nies is certainly highiy advantageous to the prompt and speedy trans- 
portation of parcels and packages, the law cannot compel them to 
continue this method of doing business, even between themselves, 
much less as between themselves and others with whom heretofore 
they hâve had no business relations. Whether such a duty can be im- 
posed by législative enactment we need not consider, for no such ex- 
ercise of power hàs as yet been attempted. 

In the opinion of the court, the demurrer must be sustained, and, as 
no amendment can make a better case, the bill and the amendment 
will be dismissed, at complainant's costs. 



NORTH BLOOMFIELD GEAVEL MIN. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1898.) 

No. 405. 

1. Navigable Waters— Act Regulatino Htdrauuc Mtninq — Construction. 
Aet March 1, 1893 (27 Stat. 507), regulating hydraulic mining In Califor- 
nia, créa ting the California débris commission, and prohibiting and declar- 
ing unlawful hydraulic mining direetly or indireetly injuring the naviga- 
bility of the Sacramento and San Joaquin river Systems, unless the persons 
désirons of carrying on hydraulic mining file a pétition and obtaln a permit 
from the débris commission to carry on such mining. is mandatory in Its 
requirements, and entirely prohibits any hydraulic mining in said terr:tory 
untll such application has been made and permission given. The provisions 
of the act apply not only to those who contemplate the establishment of 
such mining, but also to owners who hâve already erected Impounding 
■worlis, which are required to be approved by the commission before a 
permit Is issued. 

i. Same— PowERS OF Congbbss. 

Act March 1, 1893 (27 Stat. 507), regulating hydraulic mining In Cali- 
, fornia, to the end that the navigable waters of the state shall not be ob- 
Btructed or injured ttiereby, la withlu the constitutional powers of congress 
to regulate comrnerce, which includes navigation, by virtue of which pow- 
ers, it has absolute control of àll navigable waters withln a state which 
are accessible to int«rBtate or forelga commerce. 

8. Same— CoNSTiTUTioNALiTY OF Statute. 

The provision of sald act requlrlng the owners of mining ground in the 
terrltory dralned by the Sacramento and San Joaquin river Systems, be- 
fore engaglng. In hydraulic mining thereôn, to exécute an Instrument sur- 
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rendering to the United States the rlght to regulate the disposai of the 
débris, the purpose being to prevent the obstruction of tlie streams, is not 
unconstitutional, as requiriug the surrender of propeity rights without com- 
pensation, as such conveyanees in fact add nothing to the authority already 
possessed by congress. 

i, Same — Injukction— Power of Courts. 

The rule that courts will not interfère by injunction with a lawful busi- 
ness, conducted in such a manner as not to cause or threaten injury to 
others, will not prevent the granting of an injunction restraiuing hydraulic 
mining by one who bas not complied with the requirements of the act of 
congress regulating such business, although it is Cenied that navigable 
waters are thereby obstructed or injured, as congress bas not left the 
question of such obstruction or injury to be determined by the courts, but 
has itself predetermined by the act that such business is necessarily in- 
jurious, unless conducted as therein provided. 

5. Same— Enjoininq Chiminal Act — Pkotectiok of Pbopertt Rights of Uni- 
ted States. 

The obstruction or injury of navigalile waters is an injury to the property 
rights of the United States, and may be enjoined at the suit of the govern- 
ment, though the act is also made by law a pénal offense. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

We adopt the following statement of the learned circuit judge with 
référence to the pleadings and character of this suit: 

"This case was sulunitted upon bill and answer. It involves the construction 
of the act of congress * • * approved March 1. 1893 (27 Stat. 507). The 
bill allèges the appointnient and qualification of the eoirimissioners provided 
for by that act, and the entry upon its duties by the conitiiisgion. It allèges 
that the défendant company is, and was at the titnes niontioned in the bill, 
the owner and in possession of certain mining ground situated on or near the 
Yuba river and its tributaries, within the territory drained by the Sacrnmento 
and San Joaquin rivers, and is, and was during the times mentioned, engaged 
in working its mining ground by the hydraulic process; that the waters of 
the Saeramcnto river tlow into Suisun Bay. and thence, through the straits 
of Carquinez, into San Pablo Bay, and thence, through the Golden Gâte, into 
the Pacific Océan; that Feather river flows into the Saeramcnto, and that Yuba 
river flows into the Feather; that ail of thèse rivers were, at the time of the 
cession of the territory of Upper California to the United States by the re- 
public of Mexico, to wit, Fei)ruary 2, 1848. and ever since hâve been, and now 
are, public navigable rivers, and freé liigliways, for the uses and purposes of 
commerce and navigation, and during ail of the time mentioned were. and 
still are, navigable, and navigated, by steamboats and other vessels, drawing 
from 8 to 16 t'eet of water, and engaged in commerce and navigation within 
the State of California; that the Saeramcnto river during ail of the time men- 
tioned was, and still is, so navigable, and navigated, by steamboats and other 
vessels from its inouth to the mouth of Middle Creek, In Shasta county, above 
the point of confluence of the Sacramento and Feather rivers; that theFeather 
river during the same time was, and still is, so navigable from its mouth to 
the mouth of the Yuba river, and that the Yuba river during the same time 
was, and still is, navigable from its mouth to a point about one mile above 
its mouth; that ail of the rivers mentioned bave their principal sources in 
the western slope of the Sierra Nevada mountains, which lie to the east and 
northeast of the Sacramento valley, through which the Sacramento river flows, 
and in a small part of the eastern slope of the Coast Range mountains, which 
lie to the west of the Sacramento valley; that ail of the waters of the western 
slope of the Sierra Nevada mountains which lies opposite the Sacramento 
valley are tributary to the rivers mentioned. and that they hâve their sources 
In lakes, springs, small streams, and canyons, which receive their waters from 
the rain and snow which fall each year to a great depth upon the mountains; 
that the, défendant company, in working its mining ground, so dumps and 
discharges the débris therefrom as that the same, or a portion thereof, is ultl- 
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mately cari-led and flows Into the 'Yubla river aud its forks, and, wlth ther 
débris from other mining worlis operâted by the same process, is tlience 80 
carrled and .flows into tlie Feather, Sacramentel, and otlier streams forming 
a part of, and tributary to, the Sacramento river System, and thence into 
tlie otlier waters, bays, and straits already mentioned; that hydraulic mining 
as now, and for more tlian 20 years last past, practiced and understood in 
the State ot Oaliïomla, is a process of gold mining by Which hllls, ridges, 
banlcs, and other forms of deposits of earth which contain gold are mined 
and removed from thelr position by means of large streams of water which, 
by great pressure, are forced through pipes terminating in nozzles linown as 
'monitors' or 'little giants'; that thë water is discharged from such nozzles 
with great f orce^ by a water pressure of from 50 to 400 feet per second, agninst 
and upon the hills, ridges, banks, and other deposits, which are usually shat- 
tered or broken «p by means of blasts of powder, and' softened by running wa- 
ter over and along such shattered or broken banlîs of earth, and undermined 
by streams of water flowing at the foot of such banks, thus caving down and 
washing off portions thereof before water is discharged from the nozzlos 
against them; that the clay, sand, gravel, stones, rocks, and boulders of which 
such gold mines are composed, known as 'mining débris,' together with the 
gold contained therein, are carried and moved by the streams of water inîo 
and through flumes, sluices, and other conduits at or adjacent to the respective 
mining claims, the gold being arresfced therein, and the débris being carried 
by the water through the flumes, sluices, and conduits, and dumped or dis- 
charged Into impounding basins or réservoirs, and that a part of such débris 
is thence carrled and flows into the adjacent streams or canyons; that the 
larger and heavier portions of the débris are deposited in such impounding 
basins or réservoirs, and the smaller and lighter portions, being not less than 
50 per cent, thereof, are carried down the streams, and lodged in the rivers 
and other channels, and upon the lands adjacent thereto; that a portion of 
such mining débris, ever since the commencement of hydraulic mining within 
the State, has, during a large part of each year, been deposited and lodged, 
and is still being deposited and lodged, in the beds and channels of the rivers 
mentioned, and wlll continue to be so deposited and lodged while such hy- 
draulic mining continues. The bill next allèges that the défendant compan.v 
has failed and neglected and refused to Aie with the California débris com- 
mission a verified or any pétition setting forth such facts as wlll comply 
with the act of congress upon the subject, and with the rules prescribed by 
the commission, and has not, nor has any one on its behalf, executed and 
acknowledged the conveyance mentioned in that act, and, notwithstanding 
such neglect and fatiure, that the défendant company has continued to mine, 
and is now engaged in mining, its mining ground by the hydraulic process. 
The prayer of the bill is for a writ of injunction perpetually enjoining the 
défendant, its agents, grantees, lessees, and employés, from operatlng, or allow- 
ing to be operâted, by the hydraulic process, its mining ground, until It shall 
make, présent, and file with the débris commission the pétition set forth in the 
aforesald act of congress, accompanied by the conveyance therein mentioned, 
and otherwise conform to the rules and régulations prescribed by the com- 
mission by virtne of that statute. the answer of the défendant company 
admits the appointment of the commissioners, and thelr qualification and or- 
ganlzation as alleged, and its failure to flle with the commission the pétition 
and conveyance Boentioned in the act, and the fact of its mining its ground 
by the hydraulic process notwithstanding. It allèges that its mines and works 
are ail situated adjacent to Humbug creeU, a small tributary of one of the 
main branches of the Yuba river, and withîn the territory dralned by the 
Sacramento river System. It admits the fact of the navigability of the Sacra- 
mento, Feather, and Yuba rivers, but dénies the estent of the navigability 
alleged in the ijiûi It admits the sources of the rivers aa alleged. It dénies 
that It so dumps and discharges the débris from its mines and works, or any 
thereof, In such manner that thé same, or any material portion of It, is ultl- 
mately carrled or flows into the Yuba, Ifeather, or Sacramento rivers, or other 
streams forming a part of or tributary thèreto, or upon the lands adjacent 
thereto; but avers that only a trlfling quantlty of the débi-is from the de- 
fendant's mini&g ground escapes from, or 'passes beyond, the Impounding works 
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And réservoirs of the défendant company, and that the same conslsts solely 
of light, flocculent matter of about the same spécifie gravlty as water, and 
80 finely comminuted as to readily float in and be moved by the slightest 
moveœent of the water in which it is suspended, and that ail of the matter 
so escaping from, or passing beyond, the defendant's impoundlng works, la 
carried in suspension in the streams of water until it reaches the Sulsun Bay, 
and that from the head of Suisun Bay, by the tidal currents and movements of 
the water of that bay, of the Carquinez Stralts, San Pablo Bay, and the Bay 
of San Francisco, and the tidal currents passing in and out of the Golden Gâte, 
it Is ail carried and swept into the océan at distances remote from the land or 
navigable streams of the state of California, and does not deposit in any place 
where it either injures, or threatens to injure, any navigable waters within the 
jurisdiction of the United States. The answer further dénies that any portion 
of the dëbrls from the defendant's mines or mlning worlis, at any time since 
the passage of the act of congress in question, bas been deposited or lodged 
in the beds or channels of either of the rivers named, and dénies that any 
of such débris will be so deposited or lodged whlle it continues the mlning of 
■its ground by the hydraulic process. The answer further avers that about the 
years 1887 and 1888 the défendant erected upon its mlning ground, which 
■had been conveyed to It for placer mining purposes by the government of the 
TJnlted States, extensive, complète, and expensive Impounding worlîs, which 
hâve ever since been so maiutained as to successfully, completely, and perma- 
nently impound ail of the mining débris resulting from its mining opérations, 
upon its mining ground, except such light and inconsiderable portion of the 
débris therefrom as will not settle in water when affected by the least motion, 
nor when such water is at rest, unless the same be maintained in a condition 
of rest for a long period of time, and that such light and flocculent matter, 
when it passes from the defendant's Impounding worlis, flows into Humbug 
creek, which creek flows wlth a rapid current into the South Yuba river, and 
that the South Yuba river flows wlth a rapid current into the Main Yuba 
river, and that the Main Yuba river flows with a rapid current Into the Feather 
river, and that the Feather river flows with a rapid current into the Sacramento 
river; that the Sacramento river, with a moderate current, flows into Suisun 
Bay, and that from the head of Suisun Bay to the waters remote from the 
■Golden Gâte the waters are constantly agltated and rapidly moved by tidal 
currents, and that the light and flocculent matter which so escapes from the 
defendant's impounding works is carried by the currents of the streams men- 
tloned, and by the tidal currents in the other navigable waters named, out 
•of the Golden Gâte, and to localities remote from the shores of the Pacific 
Océan, and that no part thereof does Injure, or threaten to injure, either by 
itself, or in connection with débris from other mines, any of the navigable 
waters mentioned in the bill, or any other waters. The answer further allèges 
that on the 25th day of June, 1888, the United States filed in this court its 
bill in equity agalnst this défendant, containing ail of the averments of the 
présent bill, except the allégations with regard to the act of congress of 
March 1, 1893 {which was not then in existence), and the appointment of the 
members of the commission thereby created, and the allégations with respect 
to the failure of the défendant to flle wlth the commission the pétition and con- 
veyance required by that act; that thereafter, and on July 1, 1889, the de- 
fendant filed its answer to that bill of complalnt, alleging the construction 
and maintenance of the aforesaid impounding works, and that thereby the 
débris from its mining ground was sufficiently and permanently Impounded 
«.nd restralned as is alleged in the présent answer, and that thereby the naviga- 
ble waters mentioned were prevented from belng injured or threatened with 
Injury from the débris from the defendant's mines; that thereafter a trial 
was duly had upon the Issues framed In the cause, upon which trial it was 
<îuly adjudged that the defendant's mining by the hydraulic process did not 
injure, or threaten to injure, the navigable streamsy or any of the navigable 
waters, of the state of California, or any of the lands adjacent thereto, and 
that the défendant could continue Its hydraulic mlning opérations by the 
use of Its said impounding works without injuring, or threatening to injure, 
any of the navigable waters of the state of California, and without injuring, 
or threatening to injure, the navigability of any of the navigable streama 
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of the State, and that ever since that time the défendant has malntained Its 
sald Impoundlng works, and its hydraulic minlng opérations hâve ever since 
been conducted In the samè manner (and in n6' other manner) that it was in 
that action adjudlcated they migbt be, without injui-y to any water or lands; 
that the mining ground and Works descrlbed in the bill in the présent suit and 
In the blll in the former suit are the same." 81 Fed. 243. 

In the considération of the questions involved in this case, référence 
is made in the opinion to the following provisions of the act : 

"Section 1. That a commission is hereby ereated, to be known as the 'Cali- 
fornla Débris Commission,' conslsting of three members. ïhe président of the 
United States shall, by and wlth the advlce and consent of the senate, appoint 
the commission from offlcers of the corps of engineers, United States army. 
• * * It shall bave the authority, and exercise the powers hereinafter set 
forth, under the supervision of the chief of engineers and direction of the secre- 
tary of war^" 

"Sec. 3. That the jurisdictlon of said commission, in so far as the same 
affects mining carrled on by the hydraulic process, shall extend to ail such 
mining in the territory drained by the Sacramento and San Joaquin river 
Systems In the state of Oalifornla. Hydraulic mining, as deflned in section 8 
hereof, directly, or indirectly injuring the navlgabllity of said river Systems. 
carrled on in said territory other than as permitted under the provisions of 
this act is hereby prohiblted and declared unlawful. 

"Sec. 4. That it shall be the duty of said commission to mature and adopt 
such plan or plans, from examlnatlons and surveys already made and from 
such additional examinatlons and surveys as it may deem necessary, as wlll 
improve the navigability of ail the rivers comprising said Systems, deepen 
their channels, and proteet their banks. Such plan or plans shall be matured 
with a View of making the same effective as agalnst the encroachment of 
and damage from débris resultlng from mining opérations, natural érosion, 
or other , causes, wlth a vIew of restoring, as near as praeticable and the 
necessities of commerce and navigation demand. the navigability of said rivers 
to the condition .existlng in eighteen hundred and sixty, and permitting mining 
by the hydraulic process, as the term is understood in said state, to be carried 
on, provided the same can be.accomplished, without injury to the navigability 
of said rivers or the lands adjacent tbereto." 

"Sec. 9. That the individual proprietor or proprietors, or in case of a corpora- 
tion its manager or agent appointed for that purpose, owning mining ground 
in the territory in the state of Oalifornla mentioned in section three liereof, 
which it is desired to work by the hydraulic process, must flle with said com- 
mission a verifled pétition, setting forth such facts as will comply with law 
and the rules prescribed by sald commission. . 

:"See. 10. That sald pétition shall be accompanied by an instrument duly 
exeeuted and acknowledged, as required by; the law of the said state, whereby 
the owner or owners of such mine or mines surrender to the United States the 
rightand privilège to regulate by law, as provided in this act, or any law that 
may hereafter be enacted, or by such rules and régulations, as may be pre- 
scribed by virtue thereof , the manner and method in which the débris resuiting 
from the working of said mine or mines shall be restrained, and what amount 
shall be produced therefroœ; it being understood that the surrender aforesaid 
shall npt be construed as in any way affecting the right of such owner or own- 
ers to operate said mine or mines by any other process or method now In use 
in said state: provided, that they shall not Interfère with the navigability of 
the aforesaid rivers." 

Section 14 provides that upon the completion of such works as may be au- 
thorized and required by order of the commission, "If found in évery respect 
to meet the requirements. of the Said order and sald approved plans and 
spécifications,: permission shall thereupon be granted to the owner or owner» 
of such mine or mines to commence mining opérations, subject to the condi 
tions of sald order and the provisions of this act." 

"Sec. 15. That no permission granted to a mine owner or owners under this- 
act shall take effect, so far as regards the working of a mine, until ail impound- 
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iifig dams or other restraining works, If any are prescribed by the order grant- 
Ing such petmisslon, hâve been completed and until the impounding dams or 
other restraining works or settling réservoirs provided by said commission hâve 
reached such a stage as, in the opinion of said commission, it is safe to use 
the same: provided, however, that if said commission shall be of the opinion 
that the restraining and other worlcs already constructed at the mine or 
mines shall be sufflcient to protect the navigable rlvers of said System and the 
work of said commission, then the owner or owners of such mine or mines 
may be permitted to commence opérations." 

"Sec. 17. That at no time shall any more débris be permitted to be washed 
away from any hydraiilic mine or mines situated on the tributaries of said 
rivers and the respective branches of each, worked under the provisions of this 
act, than can be impounded within the restraining works erected." 

"Sec. 22. * • ♦ Any person or persons, company or corporation, their 
agents or employés, who shall mine by the hydraulic process directly or indi- 
rectly injurlng the navigable waters of the United States, in violation of the 
provisions of this act, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine not exceeding flve thousand dollars, or by 
imprisonment not exceeding one year, or by both such une and imprisonment. 
In the discrétion of the court." 

C. W. Cross, for appellant. 
Samuel Knight, U. S. Atty. 

Before.GILBEET and MOEEOW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is a suit in equity to restrain 
appellant from mining, by the hydraulic process, until it complies 
with the provisions of the act of March 1, 1893, entitled "An act to 
create the California débris commission and regulate hydraulic min- 
ing in the' state of California." 27 Stat. 507. The case, by agreement 
of counsel, was submitted upon the bill and answer, which are fully 
set out in the statement of facts, to which référence is hère made. 

The importance of this case, as affecting the rights of the people in 
this state, demands a thorough ej:amination of the various questions 
presented by the respective counsel, and of the^ authorities cited in 
support of their contentions. It is safe to say, in the outset, that 
no stone bas been left unturned by the respective counsel that would 
reveal any additional reasons than are presented in their briefs or 
urged by them upon the oral argument, or furnish any other authori- 
ties which support, or tend to support, the views which they hâve 
thus advanced. 

The gênerai contention of appellant is (1) that, under the act in 
question, no one is prbhibited from carrying on the business of hy- 
draulic mining without flrst granting to the United States the right 
to control ita mining opérations as in said act provided, and obtaining 
a permit from the California débris commission, but that said act 
grants to the owner of the hydraulic mine the right to apply for 
such permit, upon the condition of making «aid grant, and that, if he 
obtains such permit, he obtains ail the benefits, privilèges, and 
advantages which the law provides under such permit; (2) that in no 
case will a court enjoin the conduct of a lawful business, so long as 
the same is conducted as neither to do nor threaten any injury what- 
ever. 
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The eonstitutionality of the act is not directly assailed. The di- 
verging lines of the respective counsel are in relation to the proper 
construction of the àct in its entirety, and particularly with référence 
to the varions provisions heretofore quoted in the gênerai statement 
of the case. 

In ordeb that appellant's position may be clearly understood upon 
this point, we quote from his brief: 

"We do not contend, nor hâve we contended, that the act is unconstltutional; 
but we do inslst that the construction contended for by complainant'a counsel 
would render the act both unconstitutional and against natural right" 

In another part of the brief it is said: 

"If the contention, however, of complainant's counsel, Is correct, that the 
présent act is mandatory in its requirements upon hydraulic miners, then it 
Is certain that congress has made an unconstitutional invasion upon the rights 
of this State to regulate its own affairs, and has even gone further than the 
State itself oould do under its own constitution; for such law would be dis- 
tlnctly spécial and unjustly discriminating législation, since it would apply 
only to the hydraulic miner, and there is no reason why a miner by thls 
process should be regulated or prohlbited from obstructing or injuring naviga- 
tion, while miners by any other process or farmers, and ail other persons, 
should be permitted to .do so." 

Again, referring to section 10 of the act, which he clairos gîves to 
every hydraulic miner the option whether to avaU himself of the privi- 
lège of the act or not, he says : 

"ït this section is mandatory, It is thoroughly unconstitutional, as it re- 
quires the miner to surrender his rlght to the use and enjoyment of his mine, 
and the right to conduct his business and minlng opérations in his own wayj 
not detrim entai to the rights of otbers. If he must surrender this, under the 
behest of law,, he must be afiforded Just compensation; ail this upon elementary 
principles and upon authorities too numerous for mention hère." 

The real question to be determined is whether the provisions of the 
act are directory and permissive or mandatory in their character. A 
judicial interprétation of this question will détermine whether appel- 
lant's contention is correct or erroneous. We shall endeavor to con- 
fine ourselves to a considération of the material and controlling ques- 
tions involved herein, without commenting on matters that hâve been 
discussed by counsel which are deemed irrelevant, except when a 
ceference thereto is considered necessary in order to show that the 
arguments or authorities relied upon hâve no application to this 
case. 

Is the act mandatory or directory and permissive? TVhat was the 
object and intention of congrçsss in passing the act in question? 

It is the flrst duty of the court, in considering what construction 
«fhould be givpn to a statute, to ascertaiçi the intention congress hàd 
in View at the time of its passage; its object and pqrppse; the occa- 
sion and neçessity of the law ; the mischiefs or evils , it was intendeâ 
t0 prevent; and the remeidies it proposed to give. In the détermina- 
tion of thèse questions a wide fleïd is opened for investigation. The 
history of the times which brought abput the législation upon the 
subject always constitptes an important factor, and should never be 
overlookeid. /It often f]irnishes t% key, that unlocks and makes clear 
the object, intent, and purpose of législative bodies in enacting lawa. 
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And especially is this true in the présent case, where the questions 
hâve been for several years so earnestly pressed upon the public mind 
as to what could or should be done in order to allow hydraulic mining 
to be conducted and carried on within the watersheds of the Sacra- 
mento, San Joaquin, and other rivers in the state, without producing 
injury to other interests of equal value and importance. 

Hydraulic mining was for many years one of the principal industries 
largely carried on in several of the mining counties. The décision in 
Woodruff V. Mining Co. (rendered in 1884) 9 Sawy. 441, 18 Ped. 753, 
and generally known as "The Mining Débris Case," was far-reaching 
in its effects. The blow, judicially made necessary for the préserva- 
tion of property rights, was a heavy and severe one. It virtually de- 
prived many persons of their means of livelihood, and prevented prop- 
erty owners having vast and valuable mining interests from working 
upon or in any manner using their property. It not only crippled this 
industry, but, for the time being, destroyed it, by enjoining the mine 
owners from further conducting or carrying on their said business. 
Communities where such opérations had been carried on were para- 
lyzed, and scarcely knew what to do. For a time there were more or 
less attempts to carry on such work by stealth or secrecy, and thus 
violate the injunctions that had been issued. Thèse efforts, as a 
matter of course, proved futile. An anti débris organization was 
formed; guards were employed, who were looked upon as spies by the 
miners; proceedings were instituted; and, after much delay and dififi- 
culty, service was made upon the owners of the mines, and many of 
them were found guilty of contempt, and heavy fines were imposed. 
Those contempt proceedings were expensive upon ail parties con- 
cerned. The United States flnally took active steps to prevent injury 
to the navigable waters of the state. Mine owners then, in their 
individual capacity, at great expense, erected restraining dams to im- 
pound the taUings and débris, and prevent ail injurions matter from 
flowing down into the navigable rivers. This, for a short time, quieted 
the intense feeling of bitterness that had been engendered, but it did 
not meet with the success it was hoped would prevail. Proceedings 
for contempt were again instituted; some of the parties engaged in 
mining by thèse methods were found guilty; and occasionally, at 
other times, were able to prove their innocence as to the particular 
acts complained of. 

In Woodruff v. Mining Co., 45 Fed. 129, 132, the question as to the 
right to haVe the original injunction modified was referred to by the 
court. Thereafter, in U. S. v. North Bloomfleld G. M. Co., 53' Fed. 
625, which was a suit to enjoin respondent (appellant herein) froro 
coutinuing its hydraulic mining opérations so as to obstruct or en- 
danger the navigation of certain rivers, an injunction was denied. 
The circuit judge said: 

"In arriving at this conclusion, I am not unmindful of the great damage to 
navigation that bas heretofore resulted from the deposit of mining débris la 
thèse streams, nor of the Important Interests that are Involved; but I am 
convlncèd that, In the case of thls partlctilar mine, the contingency has arisen 
whlch wu contemplated In the décision' of this court in the Mining Dôbri» 
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Case, In provldlng that the decree might thereafter be modified'upon a show- 
Ing to the court that a plan to obviate the injuries had been successfuUy exe- 
cuteà." 

This opinion was rendered October 5, 1892. On the same day the 
same court rendered a décision in a similar suit of U. S. v. Lawrence, 
Id. 632, and upon the particular facts of that case ordered an injunc- 
tion to issue as prayed for in the bill. Ail of thèse things brought 
about an organization of the miners haying for its purpose, among 
other things, the procuring of some législation whereby the right to 
carry on hydraulic mining might be regulated and protected; that. 
upon compliance with certain conditions, permits might be given 
which would authorize and allow people interested in ,thi9 character 
of property to pursue their business without further let or hindrance. 

In ail of the proceedings, in the state and national courts, it was 
conceded that hydraulic mining was not of itself unlawful or neces- 
sarily injurious to any one. As was'said in Yuba Co. v. Cloke, 79 
Cal. 239, 243, 21 Pac. 740, 741: 

"The unlawfuî nature of the business results from the manner in which it 
is carried on, and the neglect of parties engaged therein to properly care for 
the débris resulting therefroin, whereby it is allowed to foUow the stream, 
and eventùâlly cause injury to property situated below." 

The business of hydraulic mining, if properly conducted, so as to not 
interfère with the rights of others or with the navigability of the 
rivers, was never objected to. It was recognized by ail classes that, 
if hydraulic mining could be so conducted and carried on, it would 
be bénéficiai, instead of prejudicial, to the state and nation. The 
agitation of this subject between the miners and agriculturalists, and 
persons engaged in other business pursuits within the state, brought 
about the introduction and passage of the act in question, in order to 
give greater protection to the navigability of the rivers in this state, 
over which the congress of the United States had jurisdiction, and at 
the same time to enable the mine owners to avoid the difflculties and 
disabilities by which they had for so many years been surrounded. 

The bare statement of thèse events, in the order ; of their occur- 
rence, of itself carries conviction to the mind that congress must hâve 
intended to make the provisions of the act mandatory. But a care- 
ful considération of the terms of the act makes this resuit absolutely 
conclusive. It changed the rules which had hitherto prevailed, and 
adopted a new System, perhaps not perfect in ail its parts, containing 
provisions which, it is safe to say, were, at the time of its enactment, 
if not entirely satisfactory tothe miners, agreed to by them as giving 
greater rights and privilèges than they had theretofore Jor many years 
possessed, The act created a commission "to be known as the 'Calî- 
fornia , Débris Conunission,' " and invested it with certain powers 
specifically mentioned in its provisions, and gaveit jurisdiction over 
ail the mines worked by hydraulic pro<;ess which are situâte within 
"the territory drained by the Sacramento and San Joaquin river sys- 
tème in the state of Califôrnia"; and H déclares, in express terms, 
thàt;hyiiraHlic mining, as deflned in seci;î6n 8 of the àct, "directly or 
indipectly injuring the navigability oisaid river j^stems carried on 
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lii said territory, other tlian as permitted under the provisions of this 
act, is hereby prohibited and declared unlawful." It further, and in 
equally explicit ternis, déclares that mine owners who désire to work 
by thds process "must file with said commission a verifled pétition, 
setting forth such facts as will comply with tlie law and tlie rules 
prescribed by said commission." It provides the steps that shall bc 
taken by the commission after the receipt of said pétition, and desig 
nates the methods, and spécifies the manner, in which the preliminary 
opérations for the construction of restraining dams or impounding 
Works at the mines shall be conducted; and upon the completion 
thereof, and compliance with ail the détails mentioned in the act, it 
déclares that "permission shall thereupon be granted to the owner 
or owners of such mine or mines to commence mining opérations, sub- 
Ject to the conditions of said order and the provisions of this act." 
The act is intended to apply, and does apply, to appel lant herein, 
and ail others who had, previous to the passage of the act, con- 
structed impounding works. They are placed upon the same plane, 
subject to the same law, and the rules and régulations adopted bj 
the commission, as those who had net erected such works, but are 
compelled to do so before engaging in hydraulic mining. Tht act 
provides "that if said commission shall be of opinion that tht re- 
straining and other works already constructed at the mine or mines 
shall be sufacient to protect the navigable rivers of said System, and 
the work of said commission, then the owner or owners of such mine 
or mines may be permitted to commence opérations." 27 Stat. 509, 

It would serve no useful purpose to further discuss other provisions 
in the law. The références already made, and provisions heretofore 
quoted, clearly show that the act means just what it says. When it 
déclares that certain things must be done before any permit is given, 
it means that they shall be done; and if thèse things are not done, 
as therein provided, no permit can be issued, and if none is procured 
the working of the mine by the hydraulic process is prohibited and 
made unlawful. It would also be a waste of time to discuss in 
détail the kind and character of cases that are to be found in the 
books wherein the word "may" is constrned as meaning "shall," or 
the word "must," under rare and exceptional provisions, bas been 
held to mean "may." It is enough to.say that the language and terms 
of the act in question, when viewed in the light of the history of the 
times, and ail the surrounding conditions, are clear, certain, positive, 
and mandatory. Any other view would unquestionably lead to ab- 
Burd results, which ail courts, déclare shonld be avoided in the con- 
struction of any statuts. There would be no positive protection 
either to the miners, farmers, or the governnient ; litigation and 
strife, which it waa the object of the statute to avoid, would continue 
to reign suprême. 

We hâve suggested that the act might not be perfect in ail its 
parts. It would not be difflcult to criticise some of its provisions, 
and to mention others that were not absolutely éssential or neces- 
sary to hâve been inserted. One instance is pointed out in the 
opinion of the circuit judge, viz. that the provisions in section IQ, 
88F.-43 
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wBich peqiiire a conveyànce fuôin the mine owners so as to vest in 
congress the power to mafeerirègulations concerning; tlie manner in 
which the work thereon might be conducted, were whoUy unnecessary, 
as that power is vested witLoUt any conreyance being required. 
The argument of counsel as to the provisions of section 10 may, there- 
fore, be eliminated from the case, net because they are unconstitu- 
tional, but upon the ground that congress has the unquestioned 
power tôregulate the business of hydraulic mining without requiring 
any conreyance from the mine owners, as wîU hereinafter fully 
appear. 

The power of congress to pass the act in question, mandatory in 
its requirements, as we construe it, notwithstanding the array of 
authorities cited by appellant, cannot, in our opinion, at this late 
day, be judicially questioned. Congress bas the power and author- 
ity to control commerce and navigation on the navigable portions of 
the Sacramento and San Jôiaquin rivers and their tributaries, and 
to prevent any obstruction on such streams, or the performance of 
any act, by any person or persons, which would tend in any manner 
to interfère with interstate or foreign commerce. 

In Gibbons v. Ogden, 9 Wheat. 1, 190, 195, Chief Justice Marshall 
said: 

"If commerce ddes not Include navigation, the govemment of the Union has 
no direct power over that subject, and can make no law prescribing what 
shall constltute American vessels, or requiring that they shall be navigated 
by American seamen. Tet this power has been exercised trom the com- 
mencement oï the government, has been exercised with the consent of ail, 
and has been ppderstood by ail to be a commercial régulation. Ail America 
understands, ftnd has unlformly understood, the word 'commerce' to compre- 
hend navigation. It was so understood, and must hâve been so understood, 
when the constitution was framed. The power over commerce, Including nav- 
igation, wap, one of the primary objects for which the people of America adopt- 
ed their government, and must hâve been contemplated in forming it The 
convention must hâve used the word In that sensé, because ail hâve under- 
stood It In that sensé, and the atteropt to restrict it cornes too late. • • • 
But, In regulatlng commerce with, foreign nations, the power of congress does 
i<ot stop at the Jurlsdictional Unes of the several states. It would be a very 
tiseless power, If It could not pass th'ose Unes. The commerce of the United 
States with fôrelgn nations Is that of the whole United States. Bvery dis- 
trict has a right to participate in It The deep streams which penetrate our 
eountry in every, direction pass through tjie interior of almost every state In 
the Union, and furnlsh the means of , exércising this right. If congress has 
the power tb regulàtè it, that powër mtist be exercised whenever the subject 
exlsts. If it exlsts within the states,' if a foreign voyage may commence or 
terininate at.m port within a state^tÙen the power of congress may be exer- 
Qîsed within a st;ate." ,1 h! rov, 

In GiMaii V.' PhiladeipKiâ; 3 "Wàll. 71S, 724; the court said: 

"Commerce Includesnavlgatipn. , .The, power to, regulate commerce compre- 
hehds the control for thàt purpose, 'ttnd io. the extént necèssàry, of ail the nav- 
igable 'waters'of thé Unltéd States vt'hlch are accessible from à state other 
than those in which they Ile. For this purpose they are the public property 
of the; nation, and. subJeotito ail the irequlslte leglsla,t||on by, congress. , This 
çtecessarlly Include^ the nower to keejp thein open and fr^e frpm any obstruc,- 
tlon to thelir navigation, îbtçrpôsed bV the states or ûtherwlse; to removè Wuch 
obstructions' whèn they eilstr and tô 'pr<Mde, By such sanctions as they inay 
deemit)rOper, against thè occurrence of the ëvH and! for the punishment of 
oftenders, Fqc tbese' purposes pongif^ ppssessep ,all the powers which exisfed 
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In the States before the adoption of the national constitution, and which hâve 
always exlsted In the parliament in England. It Is for congress to déter- 
mine when Its fuli power shall be brought into activity, and as to the ré- 
gulations and sanctions which shall be provlded." 

Such has uniformly been the construction given to that clause of 
the constitution which confers upon congress the power to regulate 
commerce. From an early period in the history of the government 
it has been so understood and determined. Willson v. Marsh Co., 
2 Pet. 245; Cooley v. Board, 12 How. 299; State of Pennsylvania v. 
Wheeling & Belmont Bridge Co., 18 How. 421; South Carolina v. 
Georgia, 93 U. S. 4, 10; Mobile Co. v. Kimball, 102 U. S. 691; Bridge 
Co. V. U. S., 105 U. S. 470, 475, 479; Escanaba & L. M. Transp. Co. 
V. City of Chicago, 107 U. S. 678, 682, 2 Sup. Ct. 185; Gloucester 
Ferry Co. v. Pennsylyania, 114 U. S. 196, 5 Sup. Ct. 826; In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900; New York, N. H. & H. R. Co. v. People, 
165 U. S. 628, 631, 17 Sup. Ct. 418; Railwav Co. v. Parsons, 20 C. C. 
A. 481, 74 Fed. 408, 411; U. S. v. City of Moline, 82 Fed. 592; Craig v. 
Kline, 65 Pa. St. 399, 411, 414, 

This admitted control upon the part of the gênerai government over 
the navigable waters withiu' the respective states is absolute. Does 
it not, therefore, necessarily follow that, in the exercise of such do- 
minion and control, congress can détermine and déclare what consti- 
tutes an obstruction, in jury, or interférence to the navigable waters 
of the state, or an obstruction to commerce thereon, as well as to dé- 
termine and déclare what acts shall be perforraed, and what character 
of Works shall be constructed, in order to prevent injury to the navi- 
gable waters or an obstruction to commerce? 

In Miller v. Mayor, etc., 109 U. S. 385, 393, 3 Sup. Ct. 228, 232, the 
court held that it was compétent for congress, having authorized the 
construction of a bridge of a given height over a navigable water, to 
empower the secretary of war to détermine whether the proposed 
structure would be a serions obstruction to navigation, and to author- 
ize changes in the plan of the proposed structure. The construction 
of the bridge in that case was made, under the statute, to dépend 
upon the détermination of the secretary of war as to whether the 
bridge when built would conform to the prescribed conditiona of the 
act "not to obstruct, impair or injuriously modify the navigation of the 
river." The act further provided that until the secretary approved 
the plan and location, and notifled the company of the same in writ- 
ing, the bridge should not be built or commenced. In the course of 
the opinion the court «said: 

"It is contended by the plaintiff with much earnestness that the approval 
of the secretary of war of the plan and location of the bridge was not con- 
clusive as to Its character and effect upofa the navigation of the river, and 
that it was still open to him to show that, if constructed as proposed, It 
would be an obstruction to such navigation, as fully as though such ap- 
proval had not been had. Ifls argued that congress could not give any such 
effect tp.the action of the secretary, It being judiclal In its character. There 
is in thilà i)Osltion a misapprehension of the purpqi;t of the act. By submitting 
the mattér to the secretary congress did not àbdlcate any of its authority 
to détermine what should or should not be deémed an obstruction to the 
navigation of the river. It simply declared that, upon a certain f act being 
estatilisbed, the bridge should be deemed a lawful structure, and èmployed 
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the secretary df war as an agent to àscertaln that fact. Havlng power to 
regulate commerce with forelgn nations and among the several statea, and 
navigation belng a branch of that commerce, It has the control of ail navi- 
gable waters between the states, or conhecting with the océan, so as to pré- 
serve and protect their free navigation. Its power, therefore, to détermine 
what shall not be deemed, so far as thàt commerce is concerned, an obstruc- 
tion, Is ne'cessarily paramount and conclusive. It may In direct terms dé- 
clare absolutely, or on conditions, that a bridge of a parUcular height shall 
not be deemed such an obstruction, and. In the latter case, make its décla- 
ration take effect when those conditions are complled with. The act in 
question, in requirlng the approval of the secretary before the construction 
of the bridge was permitted, was not esSentially différent from a great mass 
of législation dlrecting certain measures to be taken upbn the happening of 
particular contingencies or the ascertaînment of partlcular Information. The 
exécution of a vast number of measures authori^ed by congress and carried 
out under the direction of heads of departBients, would be defeated If such 
were not the case. The efftclency of'an act as a déclaration of législative 
will must, of course, corné from congress, but the ascertaînment of the con- 
tlngency upon which the act shall take effect may be left to such agencies 
is It may designate." 

Tàe contention of appellant that courts will not enjoin the conduct 
tf a lawful business, when the same is being conducted in such a 
nianner as not to cause any injjiry, or' to threaten any injury, as a 
gênerai rule, is undisputed. Btit the attempt to apply this rule to 
the facts in this case begs the real questions involved herein. 

Great reliance is placed upon the prindples announced in City of 
Janesville v. Carpenter, 77 Wis. 288, 46 N. W. 128, which, in ail es'sen- 
tial respects, is entirely dissimilar in ita nature and character to the 
case at bar. That was an action to restrain the dtiving of piles in 
the bed of a river in the city, and thè érection thereon of a building 
fronting on a bridge, not u|>on the ground that stiich acts constituted 
any injury to the navigable waters of the state or to any of the prop- 
erty rights of the city, but upon the ground that if said building was 
erected it might lead others to e^ect similar buildings, so that, in the 
course of time, the flow of watep'ïnîght be obstructed, and the city 
and its inhabitants greatly prejudifced and injured, by obstruction to 
the circulation of air, and danger of Ares and flodds, etc. The allé- 
gation of the complaint left .the effect of the érection of the building 
in questionVîn so far as it was claimed it might be likely to resuit in 
injury to^any private or public interest, to mère prédiction and con- 
jecture. It was obscure and defective. The court took occasion to 
distinguish that action from; thèiclass of cases to which this suit be- 
longs. Among other things, the court said: 

"The action does not involve any question of Obstruction or injury to 
navigation, or pf injury to any public right. * • .* The complaint does not 
show that the pvoposed building WîO*ld be a private or a public nuisance. 
* • * The argument of the learÂed counsel of the respondents, and the 
authorltles cited on the question whietber the -proposed building wjll obstruct 
the navigation of the river, are Impertinent to the , case. , There is nothlng 
In the case that. Involves any such question in the remotest degree." 

In the light of the character of tha.t action and of thèse expressions 
in the opinion, we must è^hîess our inability to fully âppreciate the 
suggestion of appellant's counsel that it is directly in point upon the 
facts of a case like this, when the court that rendered it erpressly said 
that it does not apply to such a case "in the remotest degree." The 
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truth is that appellant's argument proceeds upon the erroneous tlieory 
that the act under considération, if construed to be mandatory, is an 
unconstitutional exercise of législative power. As that position can- 
not be maintained upon reasou or authoritT, we might, with propriety, 
agaiu quote from the same opinion, and say that "the argument of the 
learned counsel [and the authorities cited by him] are impertinent to 
the case" under considération. 

Other authorities cited by counsel are based upon the gênerai prin- 
ciples announced in ïïigh on Injunction (volume 1 [3d Ed.] § 20), as 
follows: 

"Tlie subject-matter of the jurisdiction of equity being tbe protection of 
priva le property and of civil riglits, courts of equity will Dot interfère for 
the punishment or prévention of merely criminal or immoral acts, unconnected 
with violations of private right. Equity bas no jurisdiction to restrain the 
commission of crimes or to enforee moral obligations and the performance 
of moral duties; nor will it interfère for the prévention of an illégal act 
merely because it is illégal. And, in the absence of any injury to property 
rigbts, it will not lend its aid by injunction to restrain the violation of public 
or pénal statutes or the commission of immoral and illégal acts." 

Conceding thèse views to be correct, wherever applicable, it does 
not necessarily follow, as claimed by counsel, that no injunction can 
be maintained in this case. 

The argument of appellant that "the act left hydraulic mining with- 
out injury to navigable streams exactly where it stood before tho 
passage of the act" cannot be sustained. The question is not leffto 
the courts to détermine whether the acts committed by any indi- 
vidual mine owner, in any particular manner, are injurions or not. 
The fact is that the question as to whether the acts committed by ap- 
X^ellant are injurions to the free navigation of the river is settled by 
the terins of the act itself, which, in ail of its provisions, proceeds 
upon the ground that injury must necessarily resuit from hj'draulic 
mining, unless conducted and carried on in the manner permitted by 
the act. Dnder the law, mine owners engaged in hydraulic mining 
hâve no right to use the streams without the permission of the com- 
missioners appointed under the provisions of the act. In other words, 
the act of congress, of itself, prohibits ail hydraulic mining unless its 
terms are first complied with. The whole case is virtually disposed 
of in the conclusions already reached, that the act is mandatory 
and constitutional. But the earnestness of appellant in presenting 
this branch of the case seems to justify, if it does not demand, some 
further and independent considération. 

■ The navigable rivers being "the property of the nation," it follows 
that any injury to them which affects the commerce of the country 
is an injury to property rights, and the mère fact that penalties are 
imposed upon ail parties found guilty of violating any of the pro- 
visions of the act does not, of .itself, prevent the issuaiice of an in- 
junction to protect the property rights of the government in the rivers. 
Wherever coriïmerce among the states goes, the power of the nation, 
as represented by the courts of the United States, goes with it to 
protect and enforee its rights. The restràining power of equity ex- 
tends throughout the whole range of rights and duties wMcbare rec- 
ognized by law. As is said in 3 Pom. Eq. Jun § 1838: 
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"Wherever a rlght exista or la created, by contract, by the ownershlp of 
property or otberwise, cognizable by law, a violation of that rlght ■wlU be 
prohlblted, ntiless fhere are other considérations of pollcy or expedieney whlch 
forbid a resort td thls probibitive remedy. ♦ • * The Incompleteness and 
Inadequacy Of the légal remedy la the criterion whlch,' under the settled doc- 
trine, détermines the rlght to the équitable remedy of Injunction." 

Having shown the authority of congress to act in the premises, and 
its power to prohibit any character of business from being conducted 
which interfères with the commercial navigation of the rivera, does 
it not follow, as a logical séquence, that a court of equity, in pro- 
tecting such property rights, must hâve the jurisdiction and power 
to issue an injunction, in aid of the enforcement of the régulations 
which congress has prescribed, in order to préserve the right? 

The distinction existing between this case and the character of 
cases cited and relied upon byappellant, it seems to us, is manifest 
and clear. A court of equity does not possess any jurisdiction to 
enjoin the commission of a mère crime. A threat upon the part of 
an individual, or individuals, to commit an offense against the law, 
dœs not, of itself, authorize a court of equity to issue an injunction 
to prevent it. The pénal statutes which impose punishment by 
fine or imprisonment, or by both, are ordinarily deemed sufflcient to 
deter parties from the commission of such offenses. There must be 
some interférence, either actual or threatened, connected with the 
property rights of a public or pecuniàry nature, in order to vest the 
court with the power and authority to issue this prohibitive writ. 
But, when such interférence plainly appears, the jurisdiction of the 
court at once attaches, and cannot be destroyed by the fact that 
the law déclares that such acts may be punished criminally. When- 
ever au attempt is made to deny a constitutional right given by a 
statute it is vain and ineffectuai, and should, without hésitation, be 
so declared by the court; otherwise there would be a deprivation of 
the power of the court in extrême cases to malce such statutes effec- 
tive. As was said by the court in Boyd v. U. S., 116 U. S. 616, 635, 6 
Sup. et. 524, 535: 

"It is the duty of courts to be watdïful for the constitutional rights of the 
citizen, and against any stealthy encroachœents thereon. Thelr motto should 
be, 'Obsta princlplls.' " 

Certainly this duty must apply with equal force to the constitu- 
tional rights of the government when they are wrongf uUy attempted 
to be invaded, interfered with', or destroyed. The court should un- 
doubtedly, at ail times, be cautious in the exercise of this power, but 
it should not deny the préservation of property rights when other 
remédies are clearly shown to be wholly inadéquate. 

In Port ôf Mobile v. Louisville & N. E. Co., U Ala. 115, 126, 4 South. 
106, the court said: '' 

"The mère fact that an act is crlminal does not devest the jurisdiction of 
equity to prevent it by injunction, if it be àlso a violation of property rights, 
and the party aggrleved has no other adéquate remedy for the prévention of 
the irréparable injury whlch wlU resuit from the f allure or inablllty of a court 
of law t9 redress such rights," 

Thevâried interests of the government of the United States in Inter- 
state commerce, and the free navlgability of its rivers, are often en- 
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titled to greater protection than is afforded by the simple punishment 
which the statute provides for tliose who interfère therewith. 

In Attorney General v. Aqucduct Corp., 133 Mass. 361, a suit in 
equity, upon information by tlie attorney gênerai, was sustained 
against a quasi public corporation doing and contemplating acts 
which were ultra vires and illégal, the necessary effects of which 
were not only to impair the rights of the public in the use of one of the 
great ponds of that commonwealth for the purposes of flshing and 
boating, in such a manner as to create a nuisance by lowering the pond 
and exposing upon its shores slime, mud, and offensive végétation 
detrimeutal to the public health. Numerous cases were referred to 
as establishing the proposition that a suit in equity could be main- 
tained to restrain a corporation, exercising the right of eminent do- 
main under the power delegated to it by the législature, from any 
abuse or perversion of the powers which may create a public nuisance, 
or injuriously affect or endanger ihe public interests. In that case 
the information, among other things, alleged that the necessary ef- 
fects of the acts that were being performed by the corporation would 
be to create a public nuisance. With référence to this point the 
court said: "This brings the case within the established principle 
that the court has jurisdlction in equity to restrain and prevent 
nuisances." In answer to the contention of the corporation that the 
law furnished a plain, adéquate, and complète remedy for this nui- 
sance by an indictment, or by proceedings under the statute for the 
abatement of the nuisance, the court said: 

"Nelther of thèse remédies ean be invoked iintil a part of the mischief la 
done, and they could not, In the nature of things, restore the pond, the land. 
and the underground currents to the same condition in which they are now. 
In other words, they could not remedy the whole mischief. The preventiv» 
force of a decree In equity, restraining the illégal acts before any mischief (« 
done, gives clearly a more efficacious and complète remedy." 

And in the course of the opinion, upon a point bearing doser anal 
ogy to the case in hand, the court said: 

"There is another ground upon which, In our opinion, this Information cair 
be maintained, though, perhaps, it belongs to the same genefal head of equity 
jurisdietion, of restraining and preventing nuisances. The great ponds of 
the commonwealth belong to the public, and, lîke the tide waters and navi- 
gable streams, are under the control and care of the commonwealth. The 
rights of fishlng, boating, bathing, and other llke rights, which pertain to the 
public, are regarded as valuable rights, entltled to the protection of the gov- 
ernment Inhabitants of West Koxbury v. Stoddard, 7 Allen, 158; Attorney 
General v. Woods, 108 Mass. 436; Com. v. Vincent, Id. 441. If a corporation 
or an individual Is found to be doIng acts without right, the necessary effect 
of which Is to destroy or Impair thèse rights and privilèges, it furnishes a 
proper cajse for an Information by the attorney gênerai to restrain and prevent 
the mischief." Calder v. Bull, 3 Dali. 386, 388; Mayor, Etc., of Georgetown v. 
Alexandria Canal Co., 12 Pet. 91, 98; Coosaw M. Co. v. South Carolina, 144 U. S. 
650, 567, 12 Sup. Ct. 689; V. S. v. Mississippi & Bum River Boom Co., 3 Fed. 
548, 551; Woodruff v. Mining Co., 18 Fed. 753, 769; Vanderhurst v. Tholcke. 
113 Cal. 147, 150, 45 Pac. 266; Attorney General v. Birmingham Borough, 4 
Kay & J. 528, 540; 2 Story, Eq. Jur. (12th Ed.) §§ 921-924; 3 Pom. Eq. Jur. 
g 1349; Kerr, Inj. 263; 1 Joyce, Inj. 120 (50); 2 High, Inj. S 1554. 

Under the provisions of the act in question, hydraulic mining, in 
the territory named, is prohibited unless the tenus and conditions 
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whicli they impose are complied fwith. If those proTisions are detri 
mental and injurious, instead of bénéficiai, to the mining interesta 
they were intended to foster, encourage, and protect, the efforts of ail 
those interested in that particular business should be directed to hâve 
the act repealed or amended, instead of attempting to évade it or to de- 
stroy its efBcacy. While it remains as the law upon this, subject, it 
must be obeyed. 
The decree of the circuit court is afQrmed- 



MALCOMSON v. WAPPOO MILLS et al. (MITSUI et al., Interveners). 

(Circuit Court, D. South Carollna. June 2, 1898.) 

Bkeach of Contract — Right to Recoveb Damages — Pekpormancb Pbk- 

VBNTED BT APPOINTMENT OF RkCEIVEB. 

Damages are not recoverable against a corporation for its failure to 
perform a contract for tlie sale and delivery of merehandise, wliere per- 
formance was prevented solely by the action of a court in appointing a re- 
ceiver for the corporation, and enjoiulng ail otliers trom intar eiing witli 
its business or property. In such case the t)reach of contract is damnum 
absque injuria. 

Mordecai & Gadsden, for petitioner. 

A. ï. Smythe and Mitchell & Smith, opposed. 

SIMONTON, Circuit Judge. Tliis case comes up upon the interven- 
tion of Mitsui & Ce, claiming damages as against the Farmers' Mining 
Company for nonfulflUment of contract. On 14tb October, 1897, the 
Farmers' Mining Company agreed to sell to Mitsui & Co. , who on the 
same day agreed to buy, about 2,000 tons dried Coosaw river phosphate 
rock, for shipment in December, 1897, or January, 1898, at |2.40 per 
long ton. Mitsui & Co. charterëd a vessel to receive this rock. On 
the 18th day of October, 1897, the Farmers' Mining Company was, by 
an order of this court, placed in the hands of a receiver, and was en- 
joined from interfering with auy of its property. This made the per- 
formance of its contract with the interveners impossible. The évi- 
dence shows thàt but for this the contract could hâve been performed. 
The rock pf the kind and quality contracted for, and in the amount 
prescribed, being on hand ready for delivery. Mitsui & Co., having 
heard of the appointment of the receiver, called upon him to fulfill 
the contract. This, of conrse, he could not do without an order of 
court, and was in no wise bound td do. A receiver is not bound by 
the contracta of the corporation for which he is appointed. United 
States Trust Co. V. Wabash W. Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86! 
Having been notifled by the receiver that he could not perform the 
contract, Mitsui & Co. file this intervention. The gist of the action 
is for damages for breach of contract, and they show for damage that 
they were compelled to pay for rock of the quality contracted for at 
the rate of $2.75 per ton, the excess being $845. The interveners bave 
taken the proper course by their intervention. If the Farmers' Min- 
ing Company can be held liable for damages on this contract, the inter- 
veners must come into this court This is the only way in which to 
ascertain the liability of the corporation, whether any exists, and the 



MALGOMSON V. WAPPOO MILLS. 68] 

extent of it. Of course, a recovery would only permit the interveners 
to get their proportionate share in the assets of the company, without 
préférence of aùy kind. 

The question to be decided is, can damages be recovered against the 
Parmers' Mining Company for the nonperformance of this contract? 
"It is a well-settled rule of law that if a party, by his contract, charge 
himself with an obligation possible to be performed, he must make 
it good unless its performance be rendered impossible by the act of 
God, the law, or the other party. Unforeseen diflflculîies will not 
excuse him." Dermott v. Jones, 2 Wall. 1. As bas been seen, the 
Farmers' Mining Company fulfilled, or, rather, was prepared to fulflll, 
the contract in every particular. The complète fulflllment was pre- 
vented by the order of this court in the appointment of the receiver. 
A delivery of the rock by the company after that was impossible. It 
will be noticed, also, that the completion of the contract on the part 
of Mitsui & Co. was by the same action of the court made impossible. 
If the company had tendered the delivery of the rock, the injunction 
of this court forbade them to accept it In like manner, they could not 
hâve paid to the company the price of the rock. Was ail this ren- 
dered impossible by the law? A distinction must be taken betw>.^en 
cases for the speciiic performance of a contract and those in which 
damages are sought for the nonperformance of a contract. The bare 
fact that the court can decree and enforce the speciûc performance of 
a contract shows that its performance is not impossible. And so, when 
a railroad company contracted with a plaintifï to operate its road, 
which had been extended with the aid of the plaintifE, and that, if it 
failed to operate its railroad as provided in the contract, it would for- 
feit a certain portion of the road, and convey it to the plaintifE, and 
the railroad company fulfllled its contract until it was placed in the 
hands of a receiver, and then ceased to do so, the court ordered the 
contract to be specifically performed, which was not an impossible 
thing. Klauber v. Street-Car Co., 9.5 Cal. 353, 30 Pac. 555, cited in 
Gluck & B. Rec. § 4, note 1. But when the contract cannot be specifically 
performed, and the only remedy is by way of damages, the court 
will not inflict such damage on the corporation if the breach of con- 
tract for which damages are sought has been occasioned by the law, 
the performance of the contract having been made impossible. People 
V. Globe Mutual Life Ins. Co., 91 N. Y. 174. In that case a corpora- 
tion had entered iuto a contract with a gênerai agent for his services 
for a specified time and at a stipulated salary. The contract continu- 
ing, and the services being rendered, the corporation was placed in the 
hands of a receiver, who did not continue the agent in his employment. 
He sued for damages. He could not recover. The company could 
not employ him, because this would be a violation of the order of in- 
junction. The agent could not meddle in the affairs of the company, 
for that equally would violate the injunction. It was damnum absqûé 
injuria. The question is not free from doubt. A case in the court 
of chancery of New Jersey (Spader v. Manufacturing Co., 20 Atl. 378, 
47 N. J. Eq. 18), takes the opposite vlew. Both of thèse are persuasive 
authorities of rank. I will follow the court of appeals of New York. 

The interveners cannot hold the Farmers' Mining Company responsi- 
ble for the action of the court. The pétition Ib dismissed. 
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î , VILAS V. PRINQ». 

' (Circuit Court, W. D. Wisconsln. July 6, 1898.) 

^ ■■■■" '.\ ■ No. 549. 

L EjBCTMKN'E-fTiMPBOrKMttNTa AND TaXES^ 

A reeeJyer's reeelpt for fées pald on the entry of sUpposed public land 
as a bomestekd is not a sufflcleût "writteu instrument" on wlilch to clalm 
a right <o recover Improvements against a successful plaintifl In ejectmeni, 
under Rev. St Wis. § 3096. 
a Samk—Qood Faite op Défendant. 

Lands^granted In aid of a rallroad were afterwards decided by the secre- 
tary ot Ihe Interior to be stiU open for entry. A suit In ejectment con- 
cernlng o|ié parcel was decided by the circuit court In hannony with tbe 
secretary's décision, but was appealed to the suprême court, fleirf, thar 
one who entered a similar parcel as a homestead, In full knowledge of the 
facts, wji^le the appeal was pending, was not a good-falth holder, and as 
sucb entltled to pay for his improvements, un'der Rev. St. Wis. § 3096. 

This is an action of ejeetment brought to recover a quarter sec- 
tion of land lying in the county of Ashland, Wis., to wit, the W. i of 
the N. E. i and the W. i of the S. E. i of section No. 35 in township 
No. i8 N. of range 4 W. 

It Is stipulated that the title of the land is in the plalntlff, and the oniy 
question submitted to the court is whether or not the défendant, who bas 
been In possession under a homestead entry, is entitled to recover for the 
value of his Improvements, under section 3096 of the Revlsed Statutes of 
WiscoDsin, which is as follows: "In every case where a recovery shall be 
had of any iand, on wbich the party In possession, or those under whom he 
claims, whiie holding adversely by color of title asserted in good faith, 
tounded on descent or any written Instrument, shall hâve made permanent 
and valuable improvements, or shaJil hâve paid taxes assessed, such party 
* ♦ * shall be entitled to bave from the plaintifE ♦ • * if be insista upon 
his recovery the value of such Improvements at the time the verdict or dé- 
cision against him is given, and the amount paid for taxes with iuterest from 
the date of the payment. • • ♦" In this case the taxes hâve been paid by 
the plaintifC and his grantor,— the défendant never having pald any,— and the 
demand is for the value of the improvements. ïbe laud is part and parcel 
of the land granted by congress to the state of Wisconsin on May 5, 1864, 
to aid in the construction of certain railroads in the state of Wisconsin. The 
portion of the grant covering the land in question, according to section 3 of 
the act, was given to aid in the construction of a railroad from Portage City, 
Berlin, Doty's Island, or Fond du Lac, as tbe state might détermine, in a north- 
westerly direction, to Bayfield, and tbence to Superior, on Lake Superior, and 
conveyed every alternate section of publie land designated by odd nunabers 
for 10 sections in width on each side of said road. ïhis portion of the grant 
was soon afterwards bestowed by the act of the législature of the state 
upon the Ppptage & Lake Superior Railroad Company, the predecessor of the 
Wisconsin Central Company, whiCh succeeded legltlmately to ail the rights 
of the Portage & Lake Superior Company In and to the said land grant. 
The railroad was coinpleted by the , Wisconsin Central Company according 
to the ferma of tbe grant from the.fjtate, and the lands were conveyed by the 
state to said Wisconsin Central Company by patent on February 25, 1884. 
The land in question in this C£(se is Covéred by that patent The Wisconsin 
Central Railroad Company conveyed the land to John H. Enight in June, 
1887, who afterwards conveyed it .to the plalntlff. The la-nds, untU enter.ed 
upon by one Frank Slmer as a squatter In January, 1890, were wlld, nnculfl- 
vated forest lands, upon which Knlght, the oriiginal granteé from the rallroad 
compàny, had eut timber and pald taxés. Simer sold out his daim to the de- 
fendant, Who'èntered upon the land In August, 189Ô, as. a part of the public 
domaln/'cl^lmlng it under the homestead latr. and bas been in possession 
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ever since. It Is stipulated that the land le worth $5,000, and that the value 
of the defendant's improTements Is $1,050. On or about January 24, 1890, 
the secretary of the interiôr of the TJnited States decided that the lands of 
which this tract formed a part were excepted from the aforesaid grant 
by congress, and were a part of the public domain, and subject t» home- 
stead entry, and in Norember, 1891, ordered them to be opened for settlement 
nnder the homestead laws of the United States; and afterwards, in March, 
1893, the défendant made his application to enter the land for a homestead 
at the United States land office at Ashland, Wis. The application was ad- 
mitted by the officers of the land office, and the défendant paid the expenses of 
the entry, amounting to $18, and took the foUowing receipt: 

"Eeceiver's Receipt No. 3,274. Application No. 3,274. Homestead. 
"Receiver's Office. 

"Ashland, Wis., Mch. 18, 1893. 

"Beccived of John R. Prince the sum of eighteen dollars cents; belng 

the amount of fee and compensation of register and receiver for the entry of 
W. Va N. B. 1^, and W. % S. B. %, of section 35, in township 48 N., range 4 
W., under section No. 2200, Bevlsed Statutes of the United States. 

"R. 0. Heydlauffi, Receiver." 

ïhere were also printed in marginal notes upon the receipt the substance 
of the various provisions and conditions of the homestead law. 

On September 15, 1890, the case of Railroad Co. v. Forsythe was heard 
in the United States circuit court for the Western district of Wisconsin. This 
case was also éjectaient, and iuvolved the title to another tract of land in- 
cluded in the same grant, and subject to the same conditions, as the land in 
the case at bar. The court, by Mr. Justice Harlan, In its opinion (see the case 
reported in 43 Fed. 807), took the same view as had been taken by the 
secretary of the interiôr, that the land had been reserved by the government 
by the act of congress of June 3, 1856, and by the action of the land depnrt- 
ment in withdrawing it from market, and did not go to the state under the 
grant of 1864. This ca.«!e was taken by writ of error to the suprême court, and 
the décision of the circuit court reversed (see Id., 159 U. S. 46, 15 Sup. Ot 
1020); the court holding that the land in controversy was within the place lim- 
its of the road of the Wisconsin Central Company, and was subject to the full 
control of congress at the time the grant of May 5, 1864, was made, and passed 
to the State by opération of that grant, not^vithstanding it was withdrawn 
by the land department in 1850 and 1859 in order to satlsfy the grant made 
by the act of June 3, 1856. This décision conflrmed the title of ail thèse 
lands in the Wisconsin Central Company and its grantees. The Company had 
in fact had the title from the day of exécution of the patent from the state, 
in February, 1884; but the title had been thrown into contention and doubt 
by the action of the department of the Interiôr, followed by the décision of 
the United States circuit court in the Forsythe Case. This case was pending 
in the suprême court upon writ of error at the time Prince went into p ^ssession 
and made his improvements, and it is stipulated that he had knowledge of this 
fact, as well as of the décision in the circuit court from which the writ of error 
was taken. Afterwards, in April, 1896, the secretary of the interiôr reversed 
its décision which declared said lands to be a part of the public domain, 
and on the 24th of October, 1896, canceled the defendant's homestead entry 
of the land. The entire history of thèse land grants, and the action of the 
land department eoncerning them, Is somewhat extensive and complicated, 
but perhaps the above statement is enough to présent the question now before 
the court. 

William P. Vilas, for plaintifE. 

Cate, Sanborn, Lamoreux & Park, f or défendant 

BTINN, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The question presented in this case is one of first impression; 
there being, so far as we know, no adjudicated cases on the subject. 
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But, upofl principle, we think the défendant is neithêi* holding under 
a, written instrument purporting to give title, nor by color of titlo 
asserted in good faitli, within the meaning of the law. 

1. ïhe receiver's receipt for the |18 paid is not a written instru- 
ment purporting to convey title, but the contrary of this clearly 
appears from the printed note in tlie margin, giving the substance, 
in brief, of the provisions of the homestead law. It shows that he 
must réside upon the land for flve years in good f aith for the purpose 
of making a homestead. He catmot sell, and his possession gives 
him no right to eut timber, except for the purpose of improving the 
land. If he sbould do so, he i« subject to be prosecuted civilly and 
criminally by the government for trespass, as though he had never 
taken possession. The instances where homesteaders hâve been 
convicted for cutting timber from the land claimed are numerous, 
and the principle well adjudged. The homesteader bas a right to 
earn the land by residing upon and improving it, and that is the 
extent of his right. The nominal amount of money he pays is not 
the compensation for the land, which still belougs to the govern- 
ment, but is intended to cover the expenses of surveying and plat- 
ting, and fées of officers. There is not much analogy between such 
a case and the one where the land is purchased and paid for, and a 
receiver's receipt taken. Such a receipt passes the substantial in 
terest in the land, which may be sold or mortgaged ; and a judgment 
is a lien upon it, though technically the légal title does not pass 
until the patent issues. The issuing of the patent in such case is 
a clérical or ministerial act, which would bo performed at the time 
of the sale, if the department were not bi'hiudhand in its routine 
business. The case is simply delayed to take its turn with thou 
sands of others. It is quite otherwise with a homestead entry, 
which conveys no title. It is always understood that such an en- 
try is subject to be canceled by the land department in case the land 
is not subject to entry, as in this case. 

2. The défendant cannbt bë said to hâve held in good faith, within 
the meaning of the law. He knew the title to thèse lands was in 
litigation, and that the question was then pending in the suprême 
court of the United States, which would be the final arbiter of the 
question. Under the constitution, congress has fnll jurisdiction and 
power over the public lands, to regulate and dispose of them as it 
pleases. It had, by a deliberate act of congress, undertaken to 
convey thèse lands to the state for the purposes of aiding in certain 
public improvements which the government wished to hâve made. 
They had been earned by the railroad company long ago, and patents 
for the land issued to the company by the state. Much of them had 
been sold by the company, and warranty deeds given to the pur- 
chasers, who had gone into possession. They had been rendered 
marketable and of great value 'by the action of the company in 
building the railroad. The even-numbered sections within the place 
limits of 10 rhiles on each side of the track, which were reserved 
by the government, had been rendered equally valuable from the 
same cause. ' Congress did not întend to lose anything in making 
thèse grants. ' It was wisely and safely calculated that the sections 
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along the Une of Foad reserved to the government would be doubled 
in Talue by the building of Ihe road, so that the price could be raised 
from 11.25 to |2.50 per acro. They were wild forest lands, valuable 
principallj for the pine timber on them. If the government had 
beld for sale, and sold them for the highest price they would bear, 
either at public or private sale, as an individual would hâve done, 
large sums of money could hâve been realized to the government 
from thèse alternate sections of land-grant lands. The government, 
no doubt from a noble and generous sentiment of magnanimity, 
adopted a différent course, which was to give the lands to those who 
would improve them for homes. It must be said that thèse lands 
were not well adapted to this purpose, and that the great and benefl- 
cent designs of the homestead law, so far as the pine lands in the 
extrême northern portions of the state are concerned, hâve been 
much abused and frustrated, and the law very generally used as a 
means for getting possession of the lands in order to eut the tim- 
ber for commercial purposes. The lands were valuable for the 
pine timber, but poorly adapted to farming purposes, — at least, in 
the présent génération. It would be a noteworthy and instructive 
chapter in the history of the land laws if the proceedings under the 
law in that part of the state could be truthfully written out, so that 
it could be seen what the proper portion of cultivated farras made 
under the law would bear to the cases where the pine had been 
stripped from the land, and the farm left désolât e. We apprehend 
it would then appear that the bounty of the government has been 
much abused. The grounds on which the secretary of the interior 
held that thèse lands were still a part of the public domain after 
congress had by solemn act granted them to the state were cer- 
tainly somewhat technical. At the time défendant made his claim 
the question was pending in the suprême court, and the décision of 
that court would détermine the title. Under thèse circumstances, 
and with full knowledge of them, to squat upon the land as Simer 
did, or claim it under the homestead law as Prince, his assignée, 
did, was simply wagering on the décision of the suprême court. If 
that décision was against the squatter, he would lose his labor. 
If in his favor, he would hâve a valuable tract of timbered land for 
almost nothing, which he could sell to a lumberman or timber spec- 
ulator for a large price. He took his chances on the décision of 
another party's lawsuit, and must be content to abide the resuit. 
The remarks of Mr. Justice Brewer in delivering the opinion of the 
court in the Forsythe Case, with some small changes in the figures, 
are quite as applicable to the case at bar as they were to that case. 
He says : 

"After years hâve passed, and ail the parties interested In the matter, other 
than the United States, hâve treated it as the property of thé plaintiff, the 
défendant, relying upon a technical construction of the statutes, seelis to 
enter the tract, and thus, for no more than the paltry sum of -$400 ($2.50 per 
acre being the double minimum price of land within tlie limits of rallroail 
grants), to obtain title to property worth, as we hâve seen, at least $S,000. 
The rallroad company, under this construction, loses the land It supposed it 
was entitled to, which It has treated as its own, and has helped to malie val- 
uable; the government does not receive tljç $8,000, nor, Indeèd, anything. If 



686 88 FEDERAL REPORTER. 

the laûd be entered under the homestëad laws; but a stranger cornes In, wlio 
has done nothlng to create that value, and appropriâtes It to hls owa benefit 
Tbe Inlqulty of sueb a resuit Is at least suggestive." 

The conclusion reached by the court is that the défendant is not 
holding the land under a written instrument, nor in good faith, 
within the meaning of the law which would entitle him to receive 
back the value of the improvements, and there will be a judgment 
for the plaintifi for the recovery of the land. 



KIGNBï V. PLASTER. 
(Circuit Court, W. D. Missouri, W. D. June 13, 1898.) 

No. 2,081. 

1 Dekds— Admissibilttt as Bvidencb— Certifibd Copies of Recoed. 

tFnder Eev. St. Mo. 1889, §§ 4858, 4864, 4865, certifled copies of the 
record of a deed, acknowledged accordlng to the law in force at the time 
of Its exécution, but since repealed, are admissible In évidence without 
proof of the exécution of the original, wheiû such deed has been recorded 
30 years or more prier to the tlme of ofierlng such copy in évidence. 

2. Construction ôf Statutes. 

The intention of a législative act Is ofteh to be gathered from a view 
of every part of the statuté, and the truè Intention should always prevall 
over the literal sensé of the terms employed. A thlng within the intention 
of the législature in framlng a statuts Is often as much within the statute 
as if it were within the letter. 

8. EjECTMBNT— OOTSTANDINQ TlTL^ — InVAIjID DeeD. 

An outstandlng title to defeat an action of ejectment must be a présent 
subslsting title, which, prima facie, can be asserted in favor of the 
party holding it, and not one which Is dead under the statute of limita- 
tions, or presumptlvely has been abandoned or extinguished. Hence a 
deed not aciînowledged by an oâicer havirig authority to take acknowl- 
edgments is not admissible tû show outstandlng title, notwithstanding 
section 4864, Eev. St. Mo. 1889, authorizes certifled copy to be read in évi- 
dence. 
4 Same — Power of Attornby bt Lunatic. 

A power of attorney giveu by one|,non, compos mentis is void, and 
consequently a deed executed under sûeh a power is not admissllile in 
ejectment as évidence of outstandlng title. 

This was an action of ejectment brought by Alice Û. Rigney, by 
Charles Lyon, her curator, against Elisha Plaster. l'iàintiff having 
recovered a judgment, the cause is now heard on defendant's motion 
for a new trial. 

Geo. H. English and J. H. Bremerman, for plaintifiC 
L. H. Waters, for défendant. 

PHILIPS, District Judge. This is an action of ejectment to recover 
possession of certain real estate situate in the county of Carroll, state 
of Missouri, On trial had to a jury, plaintifiE recovered judgment, 
and the défendant has filed motion for a new trial, assigning as 
grounds therefor errors committed by the court in the admission and 
rejectJon of certain title papers. It is admitted that the land in 
question was patented by the United States to Henry Eichmond, April 
20, 1819. The plaintiff claims title by mesne conveyances from said 
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Eichmond. In support of her title, fihe ofEered in» évidence a deed 
from said Bichmond to John Thompson, dated May 21, 1819. This 
deed was acknowledged by said Richmond on the Ist day of August, 
1819, before Eobert Martin, mayor of the city of Philadelphia, in the 
state of Pennsylvania, and duly flled for record in said Carroll county, 
on May 5, 1866. It was admitted on the trial that the original deed 
was not in the possession of plaintiff, and that the same had been 
lost. The plaintiff offered a duly-certified copy of this deed from the 
recorder's oiHce of said Carroll county. This certified copy was admit- 
ted in évidence by the court, over the objection of défendant; the 
ground of objection being that said certified copy was and is not 
admissible in évidence without proof of the exécution by said Eich- 
mond. 

Under the statute of Missouri in force at the time of the taking 
of the acknowledgment to this deed, the mayor of the city of Phila- 
delphia was authorized to take acknowledgments of deeds to lands 
situate in the territory of Missouri {Laws Mo, 1818, p. 128, § 6). This 
statute, in so far as it authorized the taking of acknowledgments 
outside of the state by the mayor of any city, was repealed by the act 
of the législature of Missouri approved February 21, 1825 (Laws Mo. 
1825, p. 500, § 13). In the revision of that year of the law regulating 
conveyances (section 8, p. 218, Rev. Laws Mo. 1825), such acknowledg- 
ments, when taken outside of the state, could only be taken before 
some court of record in the state in which the deed should be exe- 
cuted, The vested rights of parties under grants to lands acquired 
prior to the repeal were preserved by the repealing act aforesaid. 

The contention of defendant's counsel is that, inasmuch as the deed 
in question was duly acknowledged under the statute of the territory 
of Missouri, it was entitled to be spread upon the record in the re- 
corder's office of the territory, and that the deed, not having been 
recorded within one year from its date, was not admissible in évidence 
without proof of the exécution of the original instrument. The plain- 
tiff, on the other hand, contends that the certified copy was and is ad- 
missible in évidence by virtue of sections 4858, 4864, and 4865, Rev. 
St. Mo. 1889. 

Section 4858 reads as follows: 

"Every instrument of wrlting, conveylng or affecting real estate, and the 
certificats of the aclinowledgment or proof tliiereof, made in puisuance of any 
law In force at the time of such acknowledgment or proof, but afterwards 
repealed, shall be évidence to the same extent, and with llke efCect, as If such 
law remained in full force." 

Section 4864 is as follows: 

"Ail records made by the recorder of the proper county one year before 
this law takes efEect, by copying from any deed of conveyance, deed of trust, 
mortgage, wlU or copy of a will, or other instrument of wrlting, whereby 
any re5 estate may be affected In law or In equity, that bas neither been 
proved nor acknowledged, or whlch has been proved or acknowledged, but 
not according to the law In force at the time the same was recorded shall 
hereafter Impart notice to ail persons of the contents of such Instruments; 
and hereafter when any such Instrument shall hâve been so recorded for the 
period of one year, the same shall thereafter impart notice to ail persons of 
the contents of such instruments, and ail subséquent purchasers and mort- 
gagees shall be deemed to purchase with notice tbereof." 
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Tlii8%'follbTn^ed by Bection 4865j ^which déclares thatti 

"Çentlfied copies pf such records as .'tire contemplated In the next preceding 
section Bhdll pot toe received In evlà'éhce untll the exécution of the original 
ifastrument or instruments froiû whlch such records were made shall hava 
been duly proistfed ; according to laiïçf, except where such record shall hâve 
been made thlrty years or more prior to the tlme of offering the same io 
évidence.": ,, 

Section 4858 Covers the deédin question, as the certiflcate of ac 
knowledgment was made in" pursuance of the law of the territory 
in force at the time of such adinowledgraent, and -wliich law was 
aftérwards repealed. This being so, why does not a certifled copy 
of the deed corne «learly within the enabling provisions of sections 
4864 and 4865? Attention to the language of section 4864 makes 
this clear. In thé first place, it covers "ail records made by the 
recorder of the proper county one year before this law takes effect." 
This Was the enactment of ' 1887 (Laws Mo. 1887, p. 183). This 
record wàs made by the recorder of the proper counly more than one 
year prior to 1887. This is followed with two specified instances in 
which fèdpies of such records may give notice to ail subséquent pur- 
chasers and incumbrancers: First, where the recorded instrument 
has not been proved or acknowledged; and, second, where it has been 
proved or acknowledged, but not according to the law in force at the 
time the same wag recorded. At the tlme this deed was admitted to 
record, in 1866, it had not been acknowledged according to the law 
then in force in the state of Missouri (Gen. St. Mo. 1865, c. 109, § 9). 
It is expressly provided by said section 4865 that certifled copies of 
such records as are contemplated by said section 4864 shall be received 
in évidence "where such records shall hâve been made thirty years 
or more prior to the time of offering the same in évidence." This rec- 
ord was made in 1866, and was ofifered in évidence in 1898, more 
than 30 years after it was made. 

The court might be content to rest this question on the suggestion 
made by defendant's counsel in support of his extraordinary position, — 
that it is unnecessary to inquire into the reason the législature had in 
the particular phraseology referred to in section 4864, as the statute 
itself stands for a reason; but the court is unwilling to admit by its 
silence the contention of counsel that sections 4864 and 4865 admit of 
the construction placed on them, to wit, that if the deed in question 
had not been acknowledged at ail, or if it had been acknowledged by 
some offlcer not authorized by the statute then in force to take ac- 
knowledgments of deeds to lands in Missouri, yet if such deed 
had been recorded in the recorder's office of the proper county one year 
prior to 1887, and for thirty years prior to the time it was offered in 
évidence, a certifled copy of such deed would be admissible in évidence 
without proof of its exécution, while a deed properly acknowledged, 
and recorded one year prior to 1887, and more than thirty years prior 
to the tipie it is offered in évidence, Would not be admissible without 
further proof of its exécution. It is inconceivable that the législa- 
ture intended any such distinction in its remédiai législation. No suf- 
flcient reason can be assigned for such absurdity in législation as 
that an unacknowledged deed, or one improperly acknowledged, if 



KIGNEY V. PLASTER. 689 

recorded the required length of time, is admissible in évidence by a 
certifled copy of the record, without prôof of the exécution of the 
original instrument, while requiring proof of the exécution of the 
original deed which had been properly acknowledged. The certificate 
of acknowledgment certainly entitled it to a greater credence as to 
authenticity than the absence of such certificate. The suprême court 
of this State bas never since 1887 given such construction to this 
statute. On the contrary, in Crispen v. Hannavan, 72 Mo. 548-555, 
Judge Hough clearly expressed his disapproval of imputing to the 
législature any such intent or t)urpose. He refuted the idea that cop- 
ies of conveyances regularly acknowledged according to the laws of 
the State in force attiie time of acknowledgment and recorded, etc., 
cannot be offered in évidence without accounting for the absence of the 
original, while copies of the record of conveyances whlch bave not 
been acknowledged according to the law of this or any other state, or 
which hâve not been acknowledged at ail, may be read as original 
évidence, and without in any way accounting for the original. "We 
cannot believe that such was the intention of the législature. The 
statute dispenses with proof of the exécution of the original after the 
record has attained a certain âge; but it does not dispense with proof 
of its loss or destruction, so as to make the copy évidence." It is 
among the recognized canons of interprétation of statutes that the in- 
tention of a législative act is often to be gathered from a view of 
every part of the statute, and the true intention should always prevail 
over the literal sensé of the terms employed. "When the expression 
of a statute is spécial or particular, but the reason is gênerai, the ex- 
pression should be deemed gênerai; and the reason and intention of 
the lawgiver will control the strict letter of the law, when the latter 
would lead to palpable injustice, contradiction, and absurdity." 1 
Kent, Comm. p. 462. Again, a thing within the intention of the 
législature in framing a statute is often as much witliin the statute 
as if it were within the letter. Riddick v. Walsh, 15 Mo. 519; Schultz 
V. Eailroad Co., 36 Mo. 13; State v. King, 44 Mo. 283; In re Bomino's 
Estate, 83 Mo. 441. 

What the législature of Missouri was aiming to accomplish was to 
make thèse ancient records admissible in évidence without proof of 
the identity of the party executing them, because not only of the 
great inconvenience, but practical impossibility, in many instances, 
after the lapse of so many years, of making proof of the exécution. 
In the instance under review, the deed was made 79 years ago, 
rendering proof of the identity of the party executing it ont of the 
question. The législature undoubtedly supposed that it was providing 
for every conceivable case, in pari materia, by the provisions of sec- 
tions 4864 and 4865. But, as already stated, it is sufficient to say 
that the copy of the deed in question cornes expressly within the letter 
of the statute. 

The défendant complains of the action of the court on the trial in 
excluding from évidence a certifled copy of deed purporting to hâve 
been made by said Richmond to one John H, Martin, bearing date 
July 20, 1819, and acknowledged on the same day before one S. J. 
Prescott, at the city of Boston, state of Massachusetts, who signed 

88 P.— 44 
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Minéelf aa "Notary Public and Jus. Eeac & ofithe Quorum," and flled 
fot record in the recorder's ofiQce of Carroll county, February 16, 1865. 
It will be perceived that thisdeed is subséquent to the one under 
which the plaintifE claims, but was recorded one year anterior to the 
deed by Eichmond to Thompson. It is conceded that, under the law 
in force in tiie territory of Missouri at the time of the ; acknowledg- 
ment, such an ofScer as the one described by the taker of the acknowl- 
edgment wâs not authorized to take acknowledgments to deeds out- 
side of the territory ito lands situate within the territoiy. The de- 
fendant dœs not claim title under this deed, but offered it in évidence 
for the purpose of showing an outstanding title in the grantee, Mar- 
tin, to defeat the record title of plaintiff, It is insisted by defendant's 
counsel that, inasmuch as this deed was recorded prier to the one under 
which plaintiff claims, it gave priority of title to the grantee, Martin. 
No évidence was offered by défendant to show either that such a man 
as John H. Martin ever lived, or that he had ever asserted any right 
or claim to, or that he had ever seen or been in possession of, the 
land in question. It is the well-settled law respecting an outstanding 
title to defeat an action of ejectment that it must be made to appear 
by the party offering it that it is a présent, subsisting title, living and 
operative, and such a one as the stranger in whom it is vested could 
assert and maintain, prima facie, against the plaintiff. Jackson v. 
Hudson, 3 Johns. 386; Peck v. Carmichael, 9 Yerg. 325. 

The supreine court of this state, in McDonald v. Schneider, 27 Mo. 
410, speaking to a parallel question of a deed made by plaintiff's an- 
cestor, through whom plaintiff was claiming title, to one Bradley, said : 

"The deed to Bradley was upward of 20 years old. There had been no 
possession under It for more than 20 years by Bradley or those claiming 
under him. It Is a well-established prlnclple that an outstanding title in a 
third person, set up as a bar to recover In an action of ejeetnient, must be 
such a one as the owner of that title hlmself could recover on If he were 
asserting it in an action. It must be a présent, subsisting, and operative 
title. Now, it is obvious that the title of Bradley, set up In this action, was 
not such a one. Prima facie, he could not hâve maintained a suit upon it. 
Why, then, should a stranger be permitted to use It as a défense in an action 
of ejectment? ïhere were no circumstances In évidence which relleved it 
from the objections with which it was encountered." 

This same principle is reafïirmed in Totten v. James, 55 Mo. 496, 
in which Napton, J., asserts that such a deed was properly excluded 
as an outstanding title, because it was barred as to the plaintiff by 
the statute of limitations. This doctrine is maintained by the su- 
prême court of the United States in Greenleaf v. Birth, 6 Pet. 312. 
The presumption arises in respect of such claimed title, which has 
aot been asserted in any form for so long a period that it has been 
extinguished; Counsel in argument seem to lose sight of the fact 
that it is an outstanding title that defeats the action, and not the 
mère fact that there is an outstanding deed. It is a title outstanding 
in a third pajrty, whieh, prima facie, can be asserted in favor of the 
party holding it, and not one that is dead under: tiie statute of lim- 
itations, or presumptively has been abandoned or extinguished. 

It is next assigned for error that the court erred in excluding from 
évidence two papers offered by the défendant for the same purpose, — 
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bf showing an outstanding title. ■ One of thèse îs a certifled copy of 
what purports to be a power of attorney, êxecuted by plaintiff on the 
13th day of December, 1875, to one William Morgan, empowering him 
to sell this land. The power of attOrney was duly acknowledged 
and recorded January 24, 1876. The other was a deed made by said 
Morgan to said land on the Ist day of November, 1876, to one James 
S. Bently, purporting on its face to hâve been êxecuted in pursuance 
of said power of attoriiey. This deed was fîled for record November 
15, 1876. Thèse instruments were êxecuted about 22 years before 
they were offered in évidence, without any pretense that the défendant 
claims title under the grantee, Bently, or that said Bently ever as- 
serted any claim or title to thè property by virtue of his deed, or that 
he had ever been in possession of said land ; and therefore it was bad 
as an outstanding title, even had plaintiff been compos mentis. It is 
held by the suprême court of the United States in Dexter v. Hall, 15 
Wall. 9, that the power of attorney of a lunatic, or of one non compos 
mentis, is void, and, of conséquence, there being no power in contem- 
plation of law vested in the attorney to exécute, his deed would be 
void. As the jury necessarily, under the issues in this case, and 
under the charge of the court, found that prior to 1875, and contin- 
uously thereafter, to the bringing of this action, January, 1896, the 
plaintiff was insane, the effect was to render this power of attorney 
and deed unavailing even had they been submitted to the jury. But, 
aside from this, it was bad as an outstanding title after the lapse of 
20 years from its exécution without further évidence. The presump- 
tion could reasonably be indulged that the grantee, Bently, became 
aware of the insanity of Mrs. Eigney, and abandoned the whole matter. 
It is also complained that the court erred in excluding from the jury 
a paper purporting to hâve been à lease covering this land, made by 
one Hayden, in 1868, to William F. Plaster, the ancestor of the de- 
fendant, Blaster. No reason was assigned to the court at the time 
of this olïer which, under any concelvable aspect of the case, would 
hâve wari'anted the court in permitting it to go to the jury, It cer- 
tainly was not offered as an outstanding title; nor was there any 
offer to show that William F. Plaster entered into possession of the 
land under said lease as color of title, for said lease was so short lived 
by its terms as to create no color of title; and there is no pretense 
that said Hayden had any color of title to said land at the time of the 
exécution of the lease. Afterwards, in August, 1808, said Hayden 
obtained a tax deed to said land, which was admitted in évidence, on 
the defendant's insistence, as color of title. No possible injurj' could 
hâve been done to the défendant by the exclusion of said contract or 
lease, for the reason that under the charge of the court to the jury, 
and by their verdict, they necessarily found as a matter of fact that 
in October, 1872, when the plaintiff obtained her deed to the property 
in question, neither the défendant nor William F. Plaster, under whom 
he claims, was in adverse possession of the property, and that the 
statute of limitations, by reason of such adverse occupancy, had not 
begun to run prior to October, 1872; and therefore the alleged lease, 
even had it been admitted in évidence, could hâve eut no possible 
figure in the case. 
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Other questions of law pnd fact raised by thîs motion for new trial 
and on argument were fully and properly submitted to the jury, with- 
out any exception thereto on the part of either plaintifiE or défendant. 
Tiie motion for new trial is denied. 



JOHNSTON V. KLOPSOH. 

(Circuit Court, S. D. New York. July 7, 1898.) 

No. 3,806. 

L CONSTHCCTION OF StATUTBS — PLBADlNGh— COPYllIGHT BUITS. 

Rev. st. I 914, conforming pleadings in an action at law In a fédéral 
court to those In the state court, and section 49(59, providing that In ail 
actions arising under the laws respecting copyrights the deieudant may 
plead the gênerai issue and give spécial matter in évidence, are to be con- 
strued together, and full effect glven to both. 
a. PiiBADiNG IN Copyright Suits, 

In an action to recover penalties for Infringement of a copyright, under 
Rev. St. § 4965, brought In a fédéral court in a state which has adopted 
the code System of pleading, an answer containlng a gênerai den al, taken 
in connection with the provisions of section 4909, secures ail rights re- 
served to the défendant under the fédéral statutes, and accordingly a 
common-law plea is Inapproprlate. 

Motion to strike out plea. The action was brought under Rev. St 
§ 4965, as amended, to recover |20,O00 as penalties for infringement 
of copyright. The défendant interposed a plea that he "cornes and 
défends the wrong and injury when," etc., and says "that he is not 
guilty of the supposed grievances above laid to his charge in manner 
and form as the said plaintiff hath above thereof complained against 
him," etc., "and of this he, the said défendant, puts himself upon the 
country," etc., "and the said plaintiff doth the like," etc. 

Max J. Kohler, for the motion. 
G. H. Crawford, opposed. 

LACOMBE, Circuit Judge. The motion is granted. Celluloïd 
Mfg. Co. V. American Zylonite Co., 34 Fed. 744. The System oî 
code pleading pro vides a method foT "pleading the gênerai issue" 
which harmonizes with the other pleadings therein provided for, 
and whiiçh should be followed, since sections 4969 and 914, Rev. St., 
are to be construed together, and full' efifect given to both. An an- 
swer which contains a gênerai déniai of ail the averments of the com- 
plaint, taken in connection with the provisions of section 4969, to the 
effect that défendant may, upôn the trial, "give spécial matter in évi- 
dence," secures ail rights reserved to défendant under the f edei*al stat- 
utes, without the incongruity of combining a code complaint with à 
common-law plea. Teii days from date of entry of order is given de- 
fendant to answer. 
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COLLINSPLATT et al. t. FINLAYSON et aL 
(Circuit Court, S. D. New York. August 6, 1898.) 

1. Tbadb-Marks — Unfair Compétition — Geoqbaphical Nambs. 

The false use of a geographical name will not be allowed by the fédéral 
courts, when it is so used to promote unfair compétition and to Induce the 
sale of spurious goods. 

2. Same— Imttativb Labbls — Pjîoop op Sales. 

The fédéral courts do not require spécifie proof of purchases by indi- 
viduals actuaJly deceived, when the labels themselves show an attempt 
at déception which is well calculated to deceive. 

This was a suit in equity by Hawtry Collinsplatt and otiiers against 
Alexander M. Pinlayson and another to enjoin unfair compétition in 
trade. Tlie cause was heard on motion for a preliminary injunction. 

Roger Sherman, for the motion. 
De Los McCurdy, opposed. 

LACOMBE, Circuit J.udge. Whatever may be the décisions in 
the state courts, it is abundantly settled by authority in the fédéral 
courts that they will not tolerate a false use of a geographical name, 
when it is so used to promote unfair compétition and to induce the 
sale of spurious goods. Nor do thèse courts require spécifie proof 
of purchases by individuals actually deceived, when the labels them- 
selves show an attempt at déception which appears to be well-calcu- 
lated to deceive. In the case at bar it is conceded that the gin made 
and sold by défendants is not made at Plymouth, but is distilled in 
this country. They are seeking to palm ofE a domestic as an im- 
ported article. Inspection of the labels must carry conviction to any 
unbiased and intelligent mind that the later label was prepared by 
some one who had seen the earlier one, and that it was designed, 
not to differentiate the goods to which it was afiixed, but to simulate 
a resemblance to complainant's goods suflQciently strong to mislead the 
consumer, although containing variations sufâcient to argue about 
should the designer be brought into court. This is the usual artifice 
of the unfair trader. It does not deceive the flrst purchaser from 
the manufacturer, but it is sufiicient to misîead the subséquent retail 
purchaser, and thus, being sold at a less price than the genuine arti- 
cle, it eventually, if not enjoined, will interfère with the sales of the 
genuine article. It is quite common in such cases to find assertions 
by défendant that his goods are very superior to complainant's; that 
he has no intention to deceive any one; that his labels are not at ail 
an imitation; that in desighing a form of paclcage he has carefully 
endeavored to sélect a design which should distinguish his goods 
from ail other goods in the world, including complainant's; and that 
his sole object has been to establish and maiutain a distinct réputation 
for his own goo^is, as something différent from complainant's. When 
there is a marked similarity in the labels, but little weight is given, 
by a court of equity, to such statements, and the mère circumstance 
that they are sworn to does not tend to increase respect for them, 
h'or for the conscientiousness of the alHants who ihake them. The 
pendency of a similar action in the state court seems to présent no 
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bar to the relief asked for, The injonction is continued until trial, 
with a further clause ënjoiiiing the' îisé of the word "Plymouth" upon 
any packages containing gin not in f act made in Plymouth. 
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BURNBTT et al. V. HAHN. 
(Circuit Court, S. D. New York. August 6, 1898.) 

WFElNGBMEiNT DP TiADE MABK AND NiMB — CKASINO SaLB ApTER SUIT 

BRlonGHT— Injonction. '■ 

Whea the article sold'lS'inferlor and spurlou8, and the packages suffl- 
Çlently resembl^ complainant's to make it apparent that the design Ib to 
aecêlve the cônsutning public, injunctloïi wlU be granted, although defend- 
fltit Is a dealer only, who purchased from ;the orlginator of the fraud, and, 
Bince action bronght, has voluntarily ceased to deal in tjhe gooda. 

Solomon Leistenstein, for the motion. 
George Hahn, opposed. 

LACOMBE, Circtit Judge. The label in this case does not bear as 
closea likeness to complainants' as is found in the Plymouth Gin Case 
(Gollinsplatt y. Finlayson, decided to-day, 88 Fed. 693), but the spuri- 
ous character of the goods sold is frankly admitted. The label some- 
what resembles the complainants"; the style of bottle and of capsule 
are close copies; the label, by the Use of tiie Union Jackj suggests an 
EngliÈh origin; the désignation "Old Tom," long associated with gin 
made by complainants and their predecessors, is used by défendant; 
while the statement that d6f endaxit's, gin is manufactured by "Sir Ed- 
ward Bruce & Co.," at the "Royal Distillery, London," is strongly 
suggestive of the words on complainants' labels, "Sir Robert Burnet 
& Co.," and "Vauxhall Distillery, London." In view of the conces- 
sion upon the argument that the packages contain a cheap domestic 
gin, it is perfectly apparent that the designer of this form of package 
has been chiefly concerned in an attempt to deceive the consuming 
public. Défendant is a dealer only, who has purchased from the 
orlginator of the fraud with the intention of selling to otliers. Neither 
that circumstance, ho*ever, nor the further one that he has volun- 
tarily ceased to deal in the goods since action begun, should deprive 
the complainants of their injunction, if otherwise entitled to it. The 
fraud being palpable, complainants may take injunction against the 
sale of gin in packages such as Exhibit B, or in similar packages, 
which, by collocation of label, bottle, stopper, capsule, and description, 
suggest the présence in the package of complainants' product, when 
the gin so sold is not in fact made by "Sir Edward Bruce & Ce," and 
was not in fact distilled at the "Royal Distillery, London." 



N. K. FAIRBANK CO. T. LU,CKEL. KING & CAKE SOAP CO. 
(Circuit Court, D. Oregon. July 15, 188a) 

TBADB-JlARKS^UNB'Ani COMPETITION. 

One using "Fairbank'8 Gcld Dust" as a name for washlng powder la not 
entitled to enjoin the use by another of the words "Gold Drop," whepe the 
packages, though similar in slze and ahape, are totally disslmilar In the- 
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«tyl€ of letters used, the arrangement of words, and the designs pf the 
respective labels, so thaf there Is no Hkelfliood of decelTltig purchasers 
using any care Whatever. 

This was a suit in equity by the N. K. Fairbank Company against 
the Luckel, King & Cake Soap Company for alleged infringement of a 
trade-mark. 

Penton Bronaugh & Muir, for plaintifif. 
Cake & Cake, for défendant. 

BELLINGEE, District Judge. This is a suit to restrain the in- 
fringement of the trade-mark "Grold Dust," used to designate a wash- 
ing powder manufactured and sold on the market by the complainant 
Company. The appropriation complained of consists of the use of the 
name "Gold Drop" to designate a washing pbwdèr manufactured and 
sold by the défendant company in packages similar in size and shape to 
those of complainant. The defendant's packages are dressed up in 
a manner wholly différent from those of complainant, and there is no 
resemblance between the two, except what is furnished by the simi- 
larity in size and shape of the packages of the two manufacturera, 
and by the use of the word "Gold" on each. Complainant's packages 
are distinguished by the name "Fairbank's Gold Dust Washing Pow- 
der." The style of letters used, the arrangement of words, and the 
designs of the respective labels, are totally dissimilar. There is noth- 
Ing in defendant's packages to deceive purchasers, and there is no like- 
lihood of déception of a purchaser exercising any care whatever, much 
less of a purchaser exercising ordinary care. If a retail merchant 
delivers defendant's manufacture to a customer who supposes he is 
purchasing complainant's goods, the déception of such purchaser is due 
to his bliud reliance upon the person with whom he deals. Any in- 
spection of the package, however careless, will necessarily lead to a 
disclosure of its character and origin. Such imposition can occur ir- 
respective of the name and appearance of the package sold. If such 
a déception is practiced, or is liable to be practiced, it does net aflord 
ground for relief in equity. The test is whether the substituted 
package is, from its name and dress, calculated to deceive purchasers. 
The word "Gold" is one of three words in the name adopted by com- 
plainant, "Fairbank's Gold Dust" washing powder, while the name 
adopted by défendant is "Gold Drop" washing powder. It is the use 
of this one of the three words constituting the name adopted by plain- 
tiff that is relied upon as the ground for relief. If, with this, the goods 
complained of were dressed up in such a manner as to induce intending 
purchasers to believe they were buying plaintifl's goods, the plaintilî 
would be entitled to the relief prayed for. But the total dissimilarity 
in the dress of the respective packages, and the absence of ail imita- 
tive devices, makes it impossible, so far as appearances go, to mistake 
one manufacturer for the other. Careless and indiffèrent purchasers 
may hâve defendant's washing powder palmed ofif on them for that 
of complainant ; but equity cannot interfère on that account to giiard 
against the dishonesty of dealers, nor the failure of buyers to see what 
is plainly to be seen. It is only in a clear case that equity will inter- 
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fei'eHo réstrain the freedomOf Individuals in thé coû^ïtçt of their 
business. Complainant is not entitlecl to the relief prayeâ for, and the 
decree will be that the bill of complaint be dismissed. 



FLOMBKFBLT.T. NfîWWlTTER et aL 

(Circuit Court, 8. L>. JSew York. July 8, 189a) 

1. Design Patents— Anticipation. 

An inventer mây take out a patent for mechanical cbàstructlon and a 
Bei^arate patent , for the. design, of the same article, and hence the me- 
chanical patent ^ immaterial on the question of anticipation of the design 

patent. ' 

9. Samk— Pbxoh Use— Tbstimônt froh tlEcbiiiiECTiON. 

Testlmony of a wltness as to the ■ date when an alleged anticlpating 
article camé Into his p<)Sses8lon, mprely from recollection, unsupported 
by any other proof, and not flxed in his mind by any other occurrence 
which can be Itself locatéd in tlme, is Insufficient to prove prior use. 

8. Same. : --^r -, ■ 

Proof that six pairs of cuff button links, llke those covered by a patent, 
were ruade by another prlor to the date of the alleged invention, Is suffl- 
cient to invalidate the patent, though they never went into gênerai use. 

4 Same— Design foe Cuff Buttons. 

ïhe Fiomerfelt design patent. No. 24,091, for a cuff button, is vold be- 
cause of prlor use. 

This wàs a suit in equity by James A. Fiomerfelt against Morris J. 
Newwitter and another for alleged infringement of a patent for a de- 
sign for cuff buttons. 

Edwin H. Brown, for complainant. 
R. B. McMaster, for défendants. 

LACOMBE, Circuit Judge. Design patent, No. 24,091, for a de- 
sign for a cuff button, was issued to complainant, March 12, 1895. 
The spécification describes the design as "consisting essentially in the 
shank portion, 2, of the cuff button, having double inclined or for- 
wardly projecting or converging front or outer edge, 1, as combined 
with or viewed in connection with its angularly disposed heads, 3, 4, 
at opposite sides of the shank, said héads being inclined towards 
each other from the rear towards the front of the button, whereby 
the gênerai planes of the heads tend or lean towards the planes of the 
two adjacent forwardly converging, angularly disposed parts of the 
front edge, 1, of the button shank, ail as shown more clearly in the 
figure." 
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The précise shape and style of omamentation of the heads are not 
materiaL It is the shape of the shank or link, and the disposition 
of the heads relatively thereto, that constitute the design. Défend- 
ants' cuff button is plainlj an infringement, and the onlj questions to 
be discussed are anticipation and prior use. 

Anticipation is not shown by the prior patents in évidence. The 
design appears in patent No. 518,595, April 24, 1894, issued to the 
same patentée (complainant), for tlie mechanical contrivance of a rigid 
shank, so shaped and connected with the heads as to "clamp the cufî 
against the sides [of the shank], and maintain the ends of the cuff 
separated and in a rigid position." This patent, however, is imma- 
terial, as complainant had the right to take ont a patent for me- 
chanical construction and a separate patent for the design of his 
buttons. 

The cuff button shown in English patent No. 12,394, of 1888, to 
Sommer, certainly would not appear to be the same in design as com- 
plainant's to an observer not an expert, giving such attention to dé- 
tails as the ordinary purchaser usuaily gives, which is the test with 
design patents. The button of the Ireson English patent, No. 1,171, 
of 1889, is still further removed, since it bas no single rigid shank, 
but two short shanks connected by a ring link, and capable of assum- 
ing différent positions relative to the heads. In the Williams United 
States patent, No. 277,095, of May 8, 1889, the shank is only slightly 
convex, not presenting the appearance of the W of the patent in suit. 
In the Smitten United States patent, No. 400,132, of March 26, 1889, 
the heads are not angularly disposed. The button of the Peck United 
States patent, No. 470,411, of March 8, 1892, is much like the Wil- 
liams button. Tlie Watson United States patent. No. o38,.395, is not 
prier. Application was filed January 31, 1895, and complainant's ap- 
plication October 30, 1894. 

A button was produced by the witness Pappie which is similar in 
ail respects to complainant's; but, although he says he thinks he came 
into possession of it in 1892, his recollection as to the date, unsupport- 
ed by any other proof, and not fixed in his mind by any other occur- 
rence, which can be itself located in time, is insufficieut to prove prior 
use, 

Most of the testiniony is directed to an exhibit known as the "1879 
Link" or the "Ox Bow." The shank of this exhibit is a little flatter 
than complainant's, and the sharp projection at 1 in the figure is 
rounded ofï. Nevertheless, it resembles the button of the patent so 
closely as to be an anticipation, if prior in time. It is unnecessary 
to discuss the détails of the testimony. Sutïice it to say that it satis- 
âes the court that, at a date some years before the application for this 
patent, at least six pairs like this "1879 Link" were made in the 
factory of the witness Devereaux. Entries in books and changes in 
business arrangements of sufflcient importance to flx dates in the 
minds of the principal witnesses enable them to âx, relatively to such 
entries and transactions, the date of the manufacture of thèse links. 
It is true that they never went into gênerai use, not pleasing the taste 
of the trade, but they are not for that reason to be rejected as an 
abandoned experiment. The design was completed, and was used at 
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least fora short time by two orthcee-of the witnesses. That seema 
to he snfflcient to constitute a puibr use. Défendants may take a de- 
ctee dismissing the bill. ■ ' 



r, OARY MFG. CO, V. DE HAVEN. 

(Olréiirt iCourt, B. D. New York. March 29, 1898.) 

1. Patents— PROCBSS and Phoducst— Métal Box Straps. 

The dary patents, No. 441,354, for a "metbod and machlnery for mablng 
métal box straps," and No. 441,353, for a box strap eut with beveled edgea 
_ froni à Bheet of jnetal, and havjng Such edges "curled inwaxd upon them- 
selves," and pressed down upon the edges of the band, construed, and 
heu net to cover either the prcçess or product of roUlng the straps bc- 
twéen ordinary iflat roUers, evéïï if thls produces curling Inward of the 
beveled edges, as descrlbed in the patent. 

a. same. •'■■i ,' 

The Cary patent, No. 403,247„ for an iwprovement In réels for box 
straps, held valid as to claim 2', as discloslng patentable Invention In the 
combination, and àlso held Infrlnged. 

Final hearing, upon pleadings and proofs, of bill in equity alleging 
infringement of three patents issued to S. 0. Cary, and assigned to 
complainant 

A. G. N, Vermilya, for complainant. 

Comstock & Brown (Albert Comstock, of counsel), for défendant 

LACOMBE, Circuit Judge. The patents are three în numberr 
No. 403,247, issUed May 14, 1889; No. 441,353, issued November 25, 
1890; and No. 441,354, issued November 25, 1890. No. 441,354 is for 
improvéments in "the method of and machinery for making métal box 
straps." Box straps are made by cutting strips of métal of proper 
width from a métal sheet, and uniting said strips endwise to consti- 
tute a métal. strap of indeflnite length. The action of the cutting or 
slitting knife in separatîng the bands or strips from the sheet edge 
produces a sharp and somewhat inclined edge or "burr" on each side 
along the bands or strips. Tbe spécification states: 
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"The knIfe, aâ it passes through thé sheet raetal, deflects or bends It more 
or less along theiiue of the eut to ', ëomewhat below or beyond the plane 
under face of the sheet, and, as it makes the eut, forces or carries the métal 
to a, Sharp edge on each side of the c]ut, as.plainly shown at a. Thèse sharp 
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edgea, a, In bands thus eut from .a métal sheet, prevall on the bands from 
end to end, and are vèry objeetionable when thé bands are employed to con- 
stltute a box strap, as they are exceedingly liable to eut and wound the 
hands of the users of the strap. The object of my invention Is to remove 
thls objeetionable feature from métal box s^raps of the class described." 

It is, of course, obvious, that such sharp edge or burr could be re- 
moved with. a chisel or a file, or be beaten down by strokes with. a 
hammer, and tbat the résulta obtained bj the blows of a hammer 
might also be obtained by running the strip between flat-surfaced 
rollers, under pressure, is elementary mechanics. By the latter op- 
ération the métal in the burr would be forced back into the plane of 
the surface of the strip. The patentée evidently assumed, and as- 
sumed correctly, that his machine must do more than this if he ex- 
pected to daim that it exhibited patentable novelty in the product. 
Apparently, at that time, he had not persuaded himself that he would 
be entitled to the exclusive control of elementary processes of metal- 
working simply because he was the first to apply them in the manu- 
facture of box straps. He therefore sets forth in his spécification 
that his invention consists "in curling the side edges [burrs] of the 
bands or strips over upon themselves, respectively, and pressing them 
closely to the body of the bands," and in "mechanism by which the 
said bands or strips hâve their side edges roUed or curled over upon 
themselves," etc. 

It is unnecessary to describe in détail the machine by vphich the 
patentée accomplished this resuit. Its characteristic feature is a 
pair or pairs of "rollers which are grooved peripherally, and the 
members of each pair of which are mounted and geared so as to 
• * • adapt them to receive the band or strap between them 
edgewise, with the strap edges inserted in the peripheral grooves on 
the rollers." The spécification, after more fully describing the ma- 
chine, says further: "By this means the said sharp edges are curled 
inwardly upon themselves, and pressed to the band body," etc. The 
first daim is: 

"(1) The method of making métal box straps, which consists In cuttlng 
métal bands or strips of the desired width from a sheet of métal, Jolning said 
bands or strips together endwlse to eonstitute a métal strap of indeflnite 
length, and, either before or after said bands or strips are thus jolnted end- 
wlse, rolUng or curling the side edges thereof over and upon themselves, re- 
spectively, and pressing them to the body of the band, substantlally as and 
for the purpose set forth." 

Patent No. 441,353, which was applied for at the same time, and 
issued on the same day, as No. 441,354, is for the box strap with its 
sharp edges or burrs curled over and pressed down in the manner 
described. Its claim is: 

"A métal band for box straps, eut with thlnned or beveled edges from an 
l'dge of a sheet of métal, and having said thlnned or beveled side edges eurled 
Inward upon themselves, respectively, and pressed closely to the band body 
at, upon, and along said side edges thereof, substantlally as and for the pur- 
pose set forth." 

The contention of complainant that a box "strap that had the burr 
remcvéd, even though only passed between flat rollers, would be in- 
du^ed in the daim," cannot be sustained. The process of removing 
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ineqnalitièà in the surface of métal by passing tietween flat rollera 
was known to the art probably before the patentée was born. A 
court may surely take judicial notice of elementary mechanical op- 
érations- The complainant'ë contention that claim 1 of patent 441,- 
354 covers and secuyes to him the exclusive right to apply that opéra- 
tion tp sîitted steel bands, for the purpose of removing the burr, is 
preposterous. There is not a scintilla of évidence to show that de- 
fendant curls the sharp edges or burrs over upon themselves, either 
by the use of grooved rollers or other mechanical équivalents. If 
running the strip between flat rollers will of itself produce the "curl- 
ing over," which was the alleged improvement of Oary's patent, then 
the patentée invented nothing except an unnecessarily complicated 
machine for producing a resuit already secured in a more simple man- 
ner. The évidence shows that defendant's strips pass through flat 
rollers only. Thèse would throw down any burr to a position flat 
with the strap. Afterwards defendant's strap is coiled up on a 
winder between flanges of iron on each side to guide the strap, the 
flanges being three-fourths of an inch apart, and the strap five-eighths 
of an inch wide. The suggestion of the patentée that this opération 
produces the "curling over" accomplished by his grooved rollers is 
not persuasive. On thèse two patents there must be a decree for 
défendant. 

The third patent, No. 403,247, is for an improvement in réels for 
box straps. Precisely whaf it, is will be apparent f rom the drawings 
and spécification: 




"0 Is a spool Jènrnaled to revolve freely ùpon a stiaft. e, In a frame, D. 
This frame, D, conslsts of two arms, d and di, which extend from the shaft, 
c, paraUel to each other, to a point somewhat beyond the line of the circum- 
ference of the intended coil of strap upon the spool, and which are unlted 
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together at their extended or buteit'etidfe, as shoWn at d*. In each sald outer 
end is formed an opening, d», the opgnlngs reglstering wlth each other in 
both said ends, as shown. The said (rame, D, may be convenlently formed 
of a métal band bent upon itself flatwise about midway its ends, to consti- 
tute the two parallel arms, d and di, and the shaft, c, may be seated In the 
free ends of the band, the openings, d^, being punched In the band near its 
bend, as shown. The shaft, c, Is a hollow shaft, as shown, and the arms, 
d and di, are sufBciently distant from each other to permit the spool, 0, to 
revolve on its shaft between them, as shown, A box strap of métal is coiled 
flatwise on the spool, O, and when the coil is complète, as described, a pin 
or nail, f, may be forèed Into the corresponding openings, d', In the outer end 
of the frame, so that the end of the coil may rest against or be turned back- 
ward over said pin, as shown in îMg. 1, and the resiliency or spring-lilse ac- 
tion or tendency of the entlre coil acts to press the strap end against said pin 
snugly, and hold the coil firmly in position on the spool and In the frame. 
Xtius' coiled and held, the strap is adapted for transportation. It is designed 
and inténded that the coiled strap In the described frame rcel shall be mount- 
ed, at the place where It is severed, Into definlte desired lengtbs for sale or 
use, upon some convenient support, as the side of a shop-coiinter or a post. 
T6 accomplish this, the réel is mounted upon the support— such as is shown 
at Ë— by driving a nail or pin, fi, through the hollow shaft, c, and into the 
support, and driving a nail or pin, f, through the corresponding openings, 
d», in the frame and Into; the support, as shown. By this means the framed 
réel is held firmly in position on the support, and the spool and coil are free 
to revolve on the shaft, c, of the former in unreeling the strap. Furth rmore, 
the fastening nalîs, together with the hollow shaft, c, may b" made to serve 
to draw ot hold the sides, d, di, of the frame closely to the edges of the strap 
coil, 80 as to hold the strap from uncoiling without the exertion of force 
by the operator on the free end of the. coil. The strap coil will also, by Its 
resiliency as it is uncoiled, when not held by the frame side, d, di, be 
carried against and held by the pin, f, and', prevented from unreeling." 

A modifled form is also shown în drawings and spécification, where- 
in the frame, D, extends entirely across the strap coil, being a mère 
duplication of the device , àbore described. The flrst claim of the 
patent covers the single or radial frame; the second claim covers the 
double frame, and infringement of such claim is not disputed. It 
reads : 

"(2) A réel for métal box straps, consisting of a spool, 0, adapted to hâve 
the métal strap coiled upon it, an axle, c, upon which said spool is Journaled, 
and a frame, D, composed of parallel arms, d and 41, in which said axle is 
mounted, and which extend diametrieally across said sponl. and reach lu 
opposite directions beyond the rim thereof, as described, and are unitcd at 
their outer ends, and therein bave the respective corresponding openings, ds 
and d*, adapted to receive fastening pins, substantially as and for the pur- 
pose sfet forth." 

Three prior patents are cited in défense : Cockerof t. No. 193,487, 
July 24, 1877; Leistner, No. 233,358, October 19, 1880; and Keuffel, 
No. 338,602, March 23, 1886. Néither of them is claimed to be a 
complète anticipation, bot it is contended that they show the state of 
the art to be such as to preclude the court from flnding patentable 
invention in the Cary réel. Cbmplainant's brief epitomizes what 
was wanted when Cary entered the fleld, viz. : 

"Something cheap, which would hold the coil In shape for shipping; not in- 
terfère with its handling duringthat opération; be readily secured in such 
position that the straps might be uncoiled and used, a llttle at a time; 
permit its ready uncoiling then, but hold the coil with a tension durlng the 
uncoiling of so much as was needed at the time, that too much might not 
run olï; and also hold it frbm uncoiling during the time the strap waa not 
being used." 
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That tbe patraitee's device secures.all rthese advantages is appar- 
ent from; tibie spécification and drawiûgSi Some of thèse advan- 
tagèS^l'hpwéfër, were setfùrèdîbj^ ïiké instruméntalitles alfeàdy ém- 
ployed ifor such pur poses,, ' Oftiér oif thè patentee's instrumentalities 
are obviously those of an ordinary skilled yrorkman. Thus, a radial 
arm, bent over so as to clasp the roU and prevent its slipping o3 the 
réel, is shown in Cockcroft,' and the use of double armsis suggested. 
The hollôw center axle iS algo found in the art, and it ceftainly was 
not invention to punch nail holes in the arnis so as to fasten the 
devicé against a post, nor to bend the end of the coil over a nail to 
keep it frôm reéling oiït when not in use. Nowhere in the priop 
art, however, is.there found tbe devicé for "bràking," whereby the 
arms are tightened upon thecpil or loosened if required. In view of 
the évidence as to the favorable réception accorded by the trade to 
the Cary réel, I am not prepflred to hold that there was no invention 
in his combination, which obtains from the old instrumentalitieà thia 
novel function, besides their old and obvions ones. Tte patent is an 
extremely narrow one. It would not be infringed by défendant'» 
device if the latter had its arms rigid against compression, so that 
they could not act as a brake; but, on tbç proof as it stands, the 
combination of claim 2 seéms to exhibit patentable novelty, and it 
is certainly convenient and useful. The daim does not speciflcally 
set forth this élément of the combination functionally, but the référ- 
ence therein to the "openings therein, d* and d*, adapted to receive 
fastening pins, substantially, a? and for the purpose sef forth," is suf- 
ficient to warrant the court in reading into the claim, in order to 
uphold thè patent, the function set forth in the spécification in the 
sentence beginning, "Furthermore, the fastening hails," etc. Com- 
plainant may, therefore, take the usual decree on claim 2 of thia 
patent. No costs to either sidé. 



UNION HARROW CO. v. ROBERT O. REEVES CD. 

(Circuit Court, S-'D. New York. Ju(y «2. 1898.) 

Patents— Invention— Harrqws and Odlttvators. 

The La Dow patent, No. 301,Î29,, for Improvements In dlsk-harrows, 
consisting mainly In the interposition of buffer-heads or équivalent mech- 
anism between the inner ends of the dlslï-gangs for receiving their side 
thrust wlthout coupling the axles toge.ther, held to Involve patentable In- 
vention. ' 

This was a suit in equity ty tjie Union Harrow Company against 
the Robert C. Beeves Company tor alleged infringement of a patent. 
Final heâring on pleadings a,ncl,proofs. 

John M. Gardner, for complainant 

Emanuel Jacobus, for défendant. ,: • 

LACOJIBE, Circuit Judge. The patent in suit is No. 301,729, Is- 
eued July 8, 1884, to complainant's asmgnor, one Charles La Dow. 
The spécification states thât the in^eijitioiû— ^ 

"Relates to wheel-harrows and çultivatorst in wbl.ch mechanism Is employed 
for reducing friction, and for adjustiïig tlie angles of the disk-gangs, and also 
for adapting the gangs to better conform to the irregularities of the soiL 
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• • ♦ The objecta oî my Invention are as follows: First, to provide thc 
di8l;-gang8 wlth mechanlsm between thelr inner ends to receive thelr side 
thrusts wltliout coupllng thelr axles together; second, to provide means by 
which the end friction of the journals of the disk-gangs wlll be reduced; 
thlrd, to provide lu a disli-harrow, having two opposing disk-gangs, buffer- 
beads made wlth. the inner ends of the gang-axles, whereby the inner dîsliS 
of thfc opposing gangs wlll be held uniformly apart during ail stages of ad- 
Justment or opération. * » • One of the advantages gained by the organ- 
ization of parts described in thèse objects of Invention is that by the use of . 
buffer-heads between the gangs the front edges of the Inner disks can (w'heu 
set at an angle to each other) be brougbt sufflclently near together to eut 
ail the earth between the gangs, and the side thrust of one gang is eoùnter- 
acted by the side thrust of the other acting against the bufCers, whieh are not 
Inclosed in boxing, and, when set at an angle, revolVe wlth a planetary mo- 
tion around thelr respective centers, thus avoiding any rubbing friction be- 
tween the gangs when set at angles or when vibratlng," etc. 

The claim alleged to be infringed is: 

"(1) In a dlsk-harrow, the combination of a pôle, crossbar, disk-gangs 
>;apable of being set at an angle to the line of draf t, and buffer-heads or 
équivalent mechanism between their inner ends for recelvlng thelr side thrust 
wltliout coupllng their axles together." 

The use of two gangs of disks set at an angle to each other pre- 
vailed long before the complainant's patent. If set at one angle, the 
tendeney of the gangs when driven through the soil was to run apart ; 
if set at another, to come together. If allowed to come together, the 
inner dislis would soon be destroyed. It would seem, as défendant 
suggests, that it should not hare required inventive talent to devise 
buffer-heads to take the strain and relieve the inner disks ; but in the 
face of the évidence that the trouble existed for years, and that the 
manufacturers who were continually appealed to for a remedy pro- 
duced only such déviées as rigid axles, separating yokes, and universal 
joints, whose action was far from satisfactory, it must be concluded 
that there was invention in La Dow's de vice, simple though it be. 
which at once commanded extensive sales. The nearest, and indeed 
the only, approach to it in the prior art, is La Dow's own (patent 
187,392, of February 13, 1877), which shows two balls flxed on the 
inner ends of the gang-axles, and inclosed in a box, so that they would 
not ride over each other or jam. The defects of this device are made 
plain by the testiraony and the exhibits, but it seems to hâve required 
more than the ordinary workman's skill to discard the box, and flatten 
down the balls into buffer-heads; otherwise, it would surely not hâve 
taken seven years to make the advance. Inspection of defendant's 
device demonstrates infringement. Complainant may take usual 
decree for injunction and accounting. 



EWAN y. TREDEGAR CO.» 

(District Court, H. D.- Virginia. Aprll 20; 1882.) 

Demubbage— Dblat in Dischakging. 

If the ship is prevented, after getting into her dock, from securing a 
fit place for discharging by any cause over which she has no control, then 

i This case has been heretofore reported in 5 Hughes, 401, and Is now pub- 
lished In this séries, so as to include tberein ail circuit and district court cases 
elsewhere reported which bave been Inadvertently omitted from the Fédéral 
Reporter or the Fédéral Cases. 
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any delay occasloned by the crowded condition of the dock Is chargeable 
to the consignée. But, when a place for unloadlng la furnished by the 
consignée wltbln the 24 hours afiowed after recelvlng notice of arrivai, 
delay occurrlng, not by.any Insufflclency of carts to receiYe the cargo, 
but by reason of the vessel delivering from but one hatch, when she might 
hâve used two, la chargeable to her, and she can recover no demurrage 
therefor. 

This was a libel by J. B. Ewan, master of the scbppner Sarah 
' Schubert, against the Tredegar Company, to recover démarrage for 
delay in discharging a cargo of coal at Bichmond, Va. 

Wyndham R. Meredith, for libelant 
Charles S. Stringfellow, for respondent. 

HUGHES, District Judge. It appears from the évidence in this 
case that the schooner arrived at Richmond on the night of the 
15th of November, 1881, and went'across to the Richmond & Dan- 
ville Railroad wharves. Her engagement was to notify the con- 
signée of her arrivai, but there is no proof that the notice was re- 
ceived by the respondent until the forenoon of the 17th. The allé- 
gation in the libel that notice of arrivai was given by téléphone on 
the 16th is not proved. The schoqner was bound by contract to be, 
not merely in the harbor of Richmond, but at the usual place of 
unloading there. In the présent instance she was bound to be in 
the dock at Richmond; that being the usual place of unloading. 
1 Pars. Shipp. & Adm. 313, note 1, and Abb. Shipp. Eng. (Ed. 1881) 
p. 243, note o, and page 244, notes a-c. If she was prevented, after 
getting into the dock, from securing a fit place for discharging her 
cargo, by any cause over which she had no control, then the laj 
<lâys occasioned by the cfowded condition of the dock would hâve 
been chargeable to the consignée. The consignée, not the ship, is 
answerable for delay from the crowded condition of the harbor. 
But there does not seem to hâve been any delay in this case from 
this cause. The schooner came into the dock about 3 p. m. on the 
17th, and the unloading began the next morning at 8 a. m., — that is 
to say, within 24 hours after arrivai and notice to consignée; for, 
supposing that notice was givén on the morning of the 17th, the 
«onsignee was not bound to, commence unloading within the 24 
hours recognized by the coiitraçt. The unloading seems to bave 
been delayed a day and a fraction of a day beyond théperiod pro- 
vided for in the contract. The weight of évidence is mostly in 
favor of the proposition that this delay was not caused by an in- 
«uificiency of carts provided by the consignée to recéive the coal, 
but was caused by the coal being delivered from one only of the 
two hatches of the schooner, and not from both hatches. This was 
the fault of the schooner, and not of the consignée. I do not think 
the schooner is entitled to recOver demurrage in this case, and the 
libel must be dismissed, with costs. 



DAVIS V. COUNTY COURT. 106 

DAVIS et al. T. OOUNTT COURT OP RANDOLPH COUNTY «t aL 
(Circuit Court, D. West Virginia. August 4, 1898.) 

1. Remotâl of Causes— Suparablb Contkoveest. 

A cause Is not removable unless ail the parties on one side are cltizens 
of différent States from those on the other slde, or unless there la a 
separable controversy wholly between some of the parties vfho are citlzens 
of différent states, in whlch the question at issue can be fully determined 
between them. 

2. Samb— Suit fob Injunction. 

A suit by taxpayers of a county against the county court and a citizen 
of another state, to restrain the court from erecting a new court bouse, 
and the other défendant from executing a contract to build it, enteied into 
witlJ the county court, is not removable by the nonresident défendant on 
the ground that there is a separable controversy, as any injunction against 
elther défendant necessarily opérâtes upon both. 

C. W. Dailey, for plaintifEs. 

J. L. Wamsley and E. D. Talbott, for défendants. 

JACKSON, District Judge. This is a bill flled by James Henry, 
John P. Davis, and R. D. Darden, who are cltizens, résidents, votera, 
and taxpayers of the county of Randolph, in the state of West Vir- 
ginia, who sue on behalf of themselves and ail of the taxpayers of the 
said county, against the county court of Randolph county, Patrick 
Cricard, a commissloner and président of said court, J. W. Gooden 
and Omar Conrad, commissioners, who are ail citlzens and résidents 
of Randolph county, W. Va., and John P. Conn, a citizen and résident 
of the state of Pennsylvanla. The purpose and object of this blll 
is to restrain the county commissioners from the érection of a new 
court house at Beverly, in Randolph county, and to restrain the de- 
fendant Conn from executing a contract entered into with hlm by 
the county court on the 6th day of June, 1898, for the construction 
and érection of the court-house building, as provided for in the con- 
tract 

It is not necessary for the court at this time to consider the Tarions 
questions involved and raised by the pleadings in this case. It ap- 
pears from the bill that the plaintiffs and the défendants are ail 
citizens of West Virginia, except the défendant Conn, who is a 
citizen and résident of Pennsylvanla. The défendant Conn flled his 
pétition in the circuit court of Randolph county for the removal of 
this cause to the United States circuit court for this district, claiming 
that he had a separable controversy between himself and the plain- 
tiffs. It is now heard upon a motion to remand the cause upon the 
ground that it is not a cause that can be removed into the United 
States court, for the reason that there is no separable controversy be- 
tween the plaintiffs and défendants in this case. I was inclined 
to think, when I first heard this motion, that the relief sought by 
the défendant Conn could be had independent of his co-defendant, 
the county court, but upon further reflection I hâve reached the 
conclusion that the défense of the défendants is one and inséparable, 
and that the case cannot proceed, as against one of the défendants, 
without the présence of the other. 

88F.-45 
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In the case of Dickinson and others, citizens and taxpayers of the 
countj oï Kahawha, in the state of West Virginia, against the county 
court of Kanawha county and the Vulcan Road-Machine Company, 
a Pennsylvania corporation, a similar question was raised, wMcïi 
was decided by this court. The county court of Kanawha county had 
entered iiito a contract with the Vulcan Eoad-Machine Company for 
the érection and construction of two bridges in the county of Kana- 
wha, as provided for in the contract. The casé was removed from 
the circuit court of Kanawha county to the United States court, 
sitting at Oharleston. A motion was made to remand the case, upon 
the ground that there was no separable controversy between the 
plaintiffs and any of thé défendants. After mature considération, 
I remanded the case, for the reason that the plaintiffs and one of the 
défendants, the county court, were citizens and résidents of the same 
state, and there did not exist such a separable controversy between 
the plaintiffs and défendants as would confer jurisdiction upon this 
court. (Not reported.) 

This ruling would seem to be a précèdent to contrpl my action 
upon this motion. It has been held that in an action by résident 
taxpayers against county officiais and bondholders, bne of whom is 
a nonresident, to restrain the collection of a tax levied for the payment 
of illégal bonds, and to cancel the bonds, there is no separable con- 
troversy with relation to the county ofQcials and bondholders. An- 
dersen V. Bowers, 40 Fed. 708. This case seems to me to rule the 
point at issue upon this motion. It is very clear that, uniess ail the 
parties on one side of the controversy are citizens of différent states 
from those on the other side, or that there is a separable controversy 
wholly between some of the parties, who are citizens of différent 
States, in which the question at issue can be fùUy determined as 
between them, then the case cannot be removed. Hyde v. Euble, 
104 U. S. 407; Ayre v. Wiswall, 112 U. S. 187, 5 Sup. Ct. 90; Coney 
v. Winchell, 116 U. S. 227, 6 Sup. Ct. 366; Safe-Deposit Co. v. Hunt- 
ington, 117 U. S. 280, 6 Sup. Ot. 733; Little v. Giles, 118 U. S. 596, 7 
Sup. Ct S2; Brooks v. Clark, 119 U. S. 503, 7 Sup. Ct. 301. 

The plaintiffs in this bill seek to restrain the défendants from the 
érection of tlie court house under the contract bef ore referred to. To 
make the injunction now existing effective, it should operate against 
both défendants, who are the only parties to the contract. The court 
couîd not dissolve it as to Conn, the petitioner, and at the same time 
permit it to stand as to his cO'defendant the county court Such 
action would be unjust to both of the défendants, and possibly re- 
suit in expensive litigation, 

' The relief asked for by the plaintiffs in their bill grows directly 
ont of the contract between the two défendants, and it is not per- 
ceived what decree the court could enter in this case, if it retained it, 
that would not operate upon both of the défendante It follows that, 
aà the countiy Court is a citizen of the same state as the complainants, 
the suit is not removable, and the case will be remanded, for the 
reasons assigned, to the circuit court of Randolph county. 



ATLANTIC A V. FERTILIZINQ CO. V. CABTBB. 707 



ATLANTIC & V. FERTILIZING CO. v. CARTER et al.» 

(Circuit Court, E. D. Virginia. July, 1882.) 

Bbmoval of Causes— Sbpabable Coktrovbrsy. 

Tiie provision in Rev. St. § 639, allowing the removal of a part only of a 
suit, was repealed l)y the act of Marcti S, 1875, § 2, which provides for ttie 
removal of the whole suit when there is a separable controversy, the par- 
ties to which hâve a right of removal. 

This was a creditors' bill filed in the circuit court of Loudon county, 
Va., by the Atlantic & Virginia Fertilizing Company, in behalf of itselî 
and snch other lien creditors of Benjamin P. Carter as might choose to 
come in. The défendants were Benjamin F. Carter^ Rebecca M. 
Carter (his wife), Edward Nichols (substituted trustée), B. P. Noland 
(trustée), the Virginia Marble Company, Phœbe Hoge, and E. H. Ûula- 
ney. 

The purpose of the bill was to ascertain the liens on a tract of some 400 
acres of land belonging to the défendant Carter, and to procure a sale thereof 
for the satisfaction of the same. The bill showed that, besides varions liens 
therein set out, the défendants Carter and wlfe had executed a deed conveyiiig 
to the défendant the Virginia Marble Company ail the marble, sandstone, etc., 
contained In the said tract, with a perpétuai right of entry thereon for the 
purpose of quarrying and removing the same, subject, however, to a de- 
feasance or forfeiture of said rights on the abandonment of the work by the 
sald Company, and its failure to prosecute the same for two years consecu- 
tively. The bill charges that a forfeiture had occurred by default of the said 
Company for the period specified. 

In Aprll, 1881, complainant filed an amended bill, making one William 
Wright a party défendant, and alleging that he claimed to hâve an interest 
in and possession of about 100 acres of the said land under a deed of lease 
from the Virginia Marble Company. The amended bill asked that the rights 
of both the Virginia Marble Company and Wright, as its lessee, be declaied 
forfelted, that possession of the lands be surrendered to Carter, and that the 
same be sold, as prayed in the original bill, free from any ciaims of the les;ee 
and sublessee. After further proceedings in the cause, the défendant Wright 
on May 1, 1882, filed a pétition and bond for the removal of the cause to the 
proper fédéral court, alleging that he was a citizen of Indlana, and that the 
other parties to the suit were citizens of Virginia, that he had expended fuliy 
$25,000 on the property, and that the suit could be determined, so far as 
concerned hls rights, without the présence of the other défendants. The pe- 
tltioner prayed "that the said suit, so far as your petitioner's rights are in- 
volved, may be removed for trial Into the circuit court of the United States 
for the Eastern district of Virginia; • • • such removal being in pursuance 
of section 639 of the Revised Statutes of the United States," etc. This péti- 
tion was granted by the state court, and that part of the cause involving the 
petitioner's rights was accordingly removed Into this court. The matter la 
now beard on eomplainant's motion to remand. In support of the motion It 
was contended (1) that Wright, being but a subtenant, was bound, on com- 
mon-law principlea, by the acts and forfeitures of hls landlord, the Virginia 
Marble Company, and could hâve no standing In court independently of it, 
and that the question whether a forfeiture had been incurred was still In the 
State court; (2) that Rev. St § 639, wa» no longer in force, go as to authorize 
the removal of part only of a suit. 

C. P. Janney, for petitioner. 

John M. On- and Payne & Alexander, for complainant». 

1 This case has been heretof ore reported In 4 Hughes, 217, and is now pnb- 
llshed in this séries, so as to Include therein ail circuit and district court cases 
«Isewhere reported which hâve been inadvertently omitted from the Fédérai 
Reporter or the Fédéral Cases. 
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HUGHES, District Judge. I do not think the flrst point of com- 
plainant is well taken. This is a court o£ equlty. The original suit 
is a cause in equity, and the part of it now hère is a controversy in 
equity. The petitioner, Wright, has, by concession, expended |25,000 
in developing a quarry on the 100-acre tract which he daims to hâve 
leased. If there is any forfeiture, it is through his lâches. Under 
such circumstances, objections to a proceeding which are merely tech- 
nical, and founded upon old principles of the common law, will not be 
heard to defeat the right of this court to a jurisdiction conferred by 
law, or the right of a nonresident to remove his controversy to this 
tribunal, if authorized to do so by express statutes of the United States. 
But I do not think the controversy is properly hère. That part of 
the act of congress which was passed in 1866, and which now stands 
as section 639 in the Eevised Statutes, is no longer in force, to author- 
ize the removal of a part only of a suit from a state into a fédéral 
court, leaving the remainder in the court in which it originated. It 
was in that respect repealed by the second clause of the second section 
of the jurisdictional act of March 3, 1875, which authorizes the re- 
moval of the whole suit in any case in which there is a controversy 
to which citizens of différent states are parties actually interested. 
See Supp. Rev. St. p. 174. This meaning seems apparent enough 
from the ténor of the clause. But, if it were before doubtful, the 
language of the suprême court of the United States in Barney v. 
Latham, 103 U. S. 212, settles the question, which was as follows: 

"Whlle the act of 1866 in express terms authorized the removal only of the 
separable controversy between the plaintiff and the défendant or défendants 
seeking such removal, leaving the remainder of the suit, at the élection of the 
plaintilï, In the state court, the aet of 1875 provided, in that class of cases, 
for the removal of the entire suit. That such was the intention of congress 
iB a proposition which seems too obvious to require enforcement by argument. 
While the act of 1866 expressly confines the removal to that part of the suit 
which specially relates to or concerns the défendant sèeking the removal, 
there is nothlng whatever in the act of 1875 justifying the conclusion that 
congress Intended to leave any part of a suit In the state court where the 
right of removal was given to, and was exercised by, any of the parties to 
a separable controversy therein. Mueh confusion and embarrassment, as 
well as Increase In the cost of Utlgatlon, had been found to resuit from the 
provision in the former act permitting the séparation of controversies arising 
in a suit, removing some to the fédéral court, and leaving others in tue state 
court, for détermination. It was often convenient to embrace In one suit ail 
the controversies which were so far connected by their circumstances as to 
make ail who sue or are sued proper, though not indispensable, parties. 
Kather than split up such a suit between courts of différent jurisdictions, con- 
gress determlned that the removal of the separable controversy, to which the 
Jndicial power of the TJnlted States extended, sbould operate to transfer thé 
whole suit to the fédéral court." 

So, also, in Hyde v. Euble, i04 U. S. 407, the suprême court ex- 
pressly held that section 639 was repealed by the act of March 3, 
1875. 

Pursuant to this authoritative exposition of the eflect of that clause 
of the act of 1875 which has been alluded to, the motion to remand 
must be granted, and that part of the suit which is hère be remanded 
to the state court. 
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HALL et al. v. GAMBRILL et al. 
(Circuit Court, D. West Virginia. August 3, 1898.) 

1. PowBR To Sell Land — Whkn Coupled with an Intbrbst — Aqrbement 

FOK Commission. 

ïhe fact that a power to sell land authorizes the agent to retain a per- 
centage of tlie purchase money In payment for his services does not mabe 
It a power coupled with an interest, as the interest of the agent is only 
in the proceeds of the land arising from the exécution of the power. 

2. BAMB— CONSTBUCTION OF INSTRUMENT. 

An instrument by which the owner of land authorizes another to sell 
the same at not less than a stated priée, and to retain a percentage of 
the proceeds in payment for his services, and whleh further provides that 
auy security taken for deferred payments shall be payable to the owner, 
who shall exécute proper conveyances on receipt of fuU payment, does 
not empower the agent to malie a contract of sale, without the approval 
of the owner, which the latter can be compelled to exécute. 
8. Principal and Agent — Fbaudulent Coktkact bt Agent— Specific Per- 
formance. 

A court of equity wlll not enforce against an owner of land a contract 
of sale made by his agent under authority given six years before, where 
the land bas greatly appreciated in value meantiœe, and the agent, with- 
out advising his principal of such fact, made the sale for a priée grossly 
Inadéquate at the time, though within the terms of his original authority. 

W. W. Arnett, T. F. Barrett, aud R. F. Fleming, for plaintiffs. 
F. P. Moats, W. G. Peterkin, and B. M. Ambler, for défendants. 

JACKSON, District Judge. Tiiis is a bill flled by Cyrus Hall and 
Ray C. Coulter against J. H. Gambrill and Robert G. Gambrill to com- 
pel the défendant J. H. Gambrill to convey to B. C. Coulter 563J 
acres of land in Ritchie county, W. Va., which Hall, as the agent of 
Gambrill, sold to (^îoulter nnder a power of attorney executed by 
J. H. Gambrill to Cyrus Hall on the Gth day of Scptember, 1889; 
claiming that under the provisions of the contract he had an interest 
coupled with a power, — which contract reads as follows: 

"ïhis agreement, made and entered into by and between Jsmes H. Gam- 
brill, of the count.v of Frederick, in the state of Maryland, of the first part, 
and Cyrus Hall, of the county of Kauawha, in the state of West Virginia. 
of the second part, this (ith day of September, in the year eighteen hundred 
and eighty-niue, witnesseth, that tho party of the second part agrées and 
binds himself to sell certain tracts of land for the said party of the first part; 
the same beiiig ail tiiat residue of a certain tract of land purchased by the 
said .T. H. Gambrill at a .sale made by (Jeorge ïjooinis, spécial commissioner 
of the circuit court of Ritchie county, W. Va.; it beiiig the same tract of land. 
or a part thereof, pureha.=pd l)y Cliarits (îambrill from Virginia S. Hail, ad- 
ministratrix of Smith C. Hall, deceased; also, 207 acres purchased by Chas. 
Gambrill from David McGregor, and conveyed to him by deed now of record 
in the clerk's ofHce of the county court of said Ritchie. To the said deed, 
référence is hère made. The said sales to be made for not less than flve dol- 
lars ($5) per acre; the payments to be not less than one-third cash, and the 
deferred payments to be secured by good and sufflcient liens, with notes as 
collatéral security; the same to bear interest from the day of said sale. The 
said party of the second part hereby agrecing to perform ail necessary work 
in the sale of said lands, draw ail deeds of conveyances, mortgages, and 
notes, in légal and proper form, and for which to receive, as compensation for 
said services, twenty per cent. (20 per cent.), to be received of the net re- 
ceipts of lald sales, but the 20 per cent, to be received only as the purchase 
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money Is collected, unless the party o( the second part shall sell the lands 
toi one-half cash. Then and In that event he is to recelve hla 20 per cent, 
commissions (that Is, the whole amount) ont of the one-half cash recelved, 
but does not blnd himself to coUect ail deferred payments, if the party of the 
flrst part désires It. It Is hereby agreed and understood that ail mortgages, 
notes, and securltles are to be made payable to the sald James H. GambrUl, 
or his order, who wlU, when the same hâve been pald, and the purchase 
money bas ail been fuUy pald, exécute, with himself and wlfe, good and suf- 
ficient deeds of conveyances to sald lands to the purchasers of the sald lands; 
20 per cent, to be for ail légal services heretofore rendered in défense of tltle 
to sald lands, or that may be rendered. In testimony whereof, -wltnesa our 
hands fcûd seals the day and date flrst above wrljten." 

The answer of Gambrill to the bill contesta the construction of the 
contract as claimed by Hall, and dénies his right to exécute a oon- 
tract as his agent without flrst submitting the contract to him. It 
also allèges that Hall conspired with Coulter to sell him this land, in 
which Hall, after the sale, was to hâve a contingent interest. It 
also allèges that the land was sold far below its value; that thoagh 
Hall had been the agent ever since September 6, 1889, he had never 
succeeded in disposing of or selling the land, and that in the early 
part of the year 1895 oil developments suddenly sprung up in dose 
proximity to thèse lands, by which the value of them was greatly en- 
hanced, and they were sought after, and claimed to be oil territory; 
that Hall well knew this, and that he had made overtures to certain 
parties to purchase the land from him, as agent, with the understand- 
ing that the land should be purchased in the name of his son, and 
that there would be a bargain in it. It is claimed that ail of Hall's 
acts in this matter are fraudulent. Cross bills were flled in this 
case by J. H. Gambrill and Robert Gambrill against Cyrus Hall and 
Ray C. Coalter to set aside the contract entered into between Hall 
and Coulter, and for other purposes, to which Hall and Coulter filed 
separate answers. 

In the View the court takes of this case, it is unnecessary at this 
time to consider any question except the one which arises upon the 
construction of the contract. That question is vital, as fixing the 
scope of power granted to Hall by Gambrill under the power of at- 
torney made on the 6th day of September, 1889. It does not appear 
that Gambrill ever signed any other paper authorizing Hall to sell the 
land, nor did he ever exécute any contract or agreement with Coulter, 
through Hall, for the sale of the land to Coulter. The only agree- 
ment made with Hall was the power of attorney entered into on the 
6th day of September, 1889, authorizing him to sell the land, at 
which time the land was in a state of wilderness, and before its value 
had increased. It is claimed by the plaintifEs in this action that this 
power of attorney executed by Gambrill to Hall conferred a power 
upon Hall, coupled with an interest. An inspection of the power 
of attorney shows that Hall was authorized to sell the land at a sum 
not less than $5 per acre, — one-third in cash, and deferred payments 
to be secured by good and sufficient liens. Hall was to perform ail 
necessary work in the sale of the land, draw deeds of conveyance and 
mortgages, and to receive as a compensation 20 per cent, of the net 
receipts of said sales, which was to be paid him as the purchase money 
was collected. The notes to secure the deferred payments were to 
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be made payable to Gambrill, and, in the event a mortgage wa« taken 
upon the land, it also was to be made payable to him. I do not con- 
cur in the position of Hall, that by the tenns of this agreement he 
acquired an interest, coupled with a power, which authorized him to 
sell this land, and to compel Gambrill, the owner, to exécute the con- 
tract made by him. It is very clear to my mind that at the time the 
contract was entered into the object and purpose of the parties were 
to sell the land at any fair considération that could be obtained for 
it, but under no circumstances was it to be sold for less than $5 per 
acre. The fact that Hall was to be paid a commission of 20 per cent, 
out of the proceeds arising from the sale of the land did not vest in 
him an interest in it. It was simply a contingent commission, wiiich 
he was entitled to whenever a sale was made by him under the power 
of attorney; but the power of attorney, upon its face, expressly dé- 
clares that the notes and securities taken in payment of the deferred 
installments were to be made payable to the said Gambrill, or his 
order, — stipulating that, when ail the purchase money had been paid, 
the said Gambrill and his wife were to exécute good and sufflcient 
deeds of conveyance of said land to purchasers. This clause in the 
power of attorney clearly shows that Gambrill never intended to part 
with his title to the land, except upon terms satisfactory to himself. 
He did not, by the terms and conditions of the power of attorney, 
place the property in the hands of Hall, to sell upon any terms that he 
(Hall) should contract for, but the whole scope of the power of attor- 
ney shows that the contract must be made with Gambrill's approval 
before he would exécute a deed. Hall could not malie a deed for the 
land, or any portion of it, for the reason that he had nothing in the 
land to convey, having no interest of any kind in it. The words em- 
ployed in the contract do not seem to be susceptible of any other 
meaning. The contract confers upon Hall a power to sell, but it does 
not grant an interest in the land to be sold by him, To create an 
interest of this character, the power must be irrévocable. By the 
terms of this contract, there is no actual transfer of any interest in 
the land. If, instead of agreeing to pay a commission in the event 
of a sale of the land, Gambrill liad conveyed an undivided interest 
in the land to Hall, he would then hâve had an interest in it, not con- 
tingent, but actual ; but he did not convey any interest in it. It was 
said by Judge Marshall in the case of Hunt v. Rousmanier's Adm'r, 
8 Wheat. 174, that: 

"The power must be ingrafted on an estate in the thing. • • • 'A power 
coupled with an interest' is a power which accompanies, or Is eonneeted with, 
an interest. The power and the Interest are united in the same person. But, 
if we are to understand by the word 'interest' an interest in that which is 
to be produced by the exercise of the power, then they are never united. 
• * * The power ceases when the interest commences, and therefore can- 
not, in accurate law language, said to be coupled with it." 

Such is undoubtedly the law. Applying the principle as stated by 
Chief Justice Marshall, — the power ceases when the interest com- 
mences, and therefore cannot be coupled with it, — can it be said that 
Hall had any interest in the contract until he exercised the power to 
sell ? Clearly, he had no interest that would accrue to him until after 
the sale was made. His commissions were the only interest he had, 
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under the contract, and the same were contingent upon a sale. There 
was, under the power of attorney, no actual transf er of any interest in 
the land by Gambrill to Hall. He was a mère agent of Gambrill to 
negotiate a sale, subject to the approval of Gambrill; and, when the 
sale was negotiated and approved, then he was entitled to his commis- 
sion for making the sale, and not before. A f ailure to sell before a revo- 
cation of the power would terminate ail interest he had under the con- 
tract, which clearly shows that his interest was contingent on being 
able to sell the land, and was in no sensé an interest running with the 
land. 

Other questions which arise under this contract might be referred 
to, — more particularly as to whether or not the power of attorney f rom 
Gambrill during the six years subséquent to September, 1889, had not 
been revoked before the pretended contract made by Hall with Coulter 
was executed. As to that question, it is unnecessary to express an 
opinion. It, however, appears to me that the equities of the case are 
clearly with Gambrill. Hall has this property, under the power of 
attorney, from 1889 to 1895, before he succeeded in making any nego- 
tiations for the sale of it. He was paid from time to time sums of 
money amounting to nearly $200 for his attention to the property. In 
the early part of the winter of 1895 it became apparent, by the devel- 
opment of the oil fields, that this land was likely to be valuable oil 
property. It was then, for the first time during the six years that he 
had authority to sell the land, that he succeeded in entering into any 
negotiations for the sale of it. He never informed his principal as to 
the condition of the country, and the enhancement of the value of the 
land, and the proximity of it to the oil flelds; and he negotiated a 
sale of the land, as appears from the évidence, at a price far below its 
value. His agency commenced about six years before the land was 
sold, and, after the land had greatly increased in value, Hall under- 
took to sell it, without ever informing his principal of the increased 
value of it. A court of equity will not lend its aid to enf orce the exé- 
cution of a contract which is unjust, or deprives either party of his 
just rights. At the time Gambrill authorized Hall to sell this land, 
and fixed the minimum price at $5 per acre, it was in a forest condi- 
tion; but six years afterwards the land had increased in value to 
nearly flC^O per acre, and it then became the plain duty of Hall to 
notify his principal of the increase in value of the land, before he at- 
tempted to sell it, and, if he failed to do this, it would be an utter disre- 
gard of his duty. In the case of Proudfoot v. Wightman, 78 111. 553, it 
was held, upon a bill to enforce the spécifie performance of an al- 
légea contract for the sale of some lots in Cook county, 111., that where 
a party had been authorized in 1865 to sell the premises at $150 per 
acre, and in 1868 the land had increased to the value of |500 per acre, 
it was the plain duty of the agent to notify his principal of the in- 
creased value of the land, before attempting to sell, and if this duty 
was disregarded, and an attempt made to sacriflce the property, it 
would be a fraud upon the rights of the principal, which a court of 
equity could not tolerate. The case cited is almost parallel with 
the case at bar, and would seem to be conclusive of the questions at 
issue arising upon the contract in this case. For the reasons as- 
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signed, I am of opinion that the bill in this case should be dismissed, 
witli costs, and that the relief prayed for in the cross bill should be 
granted. 



FAYERWEATHEE et al. v. RITOH et al. 
(Circuit Court, S, D. New York. July 18, 1898.) 

1. PlEADING J0DGMBNT. 

When what is decided In one case becomes material te be ascertalned 
In another, it may be set forth and shown by allégation and proofs outside 
the record, which are not inconsistent with or contrary to the record. 

S. CONCLUSIVENESS OF JUDGMENT. 

In an action in the suprême court of New York between the beneflclarles 
under a will and the executors, the next of kin, who claimed that releases 
of their interest in the estate were procured by fraud on the part of the 
exécuter, were made défendants. The judgment of the spécial term for 
plaintilïs against the executors reclted that the next of kln "recover their 
costs to be taxed, together with the sum of $900 as an extra allowance," 
wlthout any statement of facts found as required by Code Clv. Proc. f 
1022, which provides that, where such statement is omitted, the gênerai 
term, in an appeal upon a case containing exceptions, sliall review ail 
questions of fact. The appeal to the gênerai term was not upon a case 
containing exceptions, and the court imputed that the issue of fraud in 
obtaining the release had been determlned by the trial term, and held that 
there was not sutficient prépondérance of évidence to render such dé- 
termination erroneous. Such décision was aftirmed in the court of ap- 
peals. Held that, unless the issue of fraud in obtaining tlie releases was in 
fact tried and determined, such adjudication was not conclusive upon 
the next of kin, in an action by them against the executors to recover the 
portion of the estate so released. 
E, Dde Pbocess op Law. 

In an action between beneflciaries under a will and the executors, the 
next of kin, who claimed an interest, on the ground that relea.ses of their 
Interest were obtained by fraud, were made défendants. The spécial term 
decided the case upon grounds not involving this issue of fraud, and wlth- 
out passing upon that point. The gênerai term decided the case, on app: al, 
wlthout any tinding as to that point, and tho court of appeals afflrmed the 
décision upon matters of law only. Behl, that the rights of the next of 
kin had been decided without due process of law. 

Roger M. Sherman, for plaintiffs. 

G. N. Bovee, Jr., and John E. Parsons, for défendants. 

WHEELER, District Judge. This suit is brought by the plain- 
tiffs, citizens of lowa, against the défendants, Ritch, Bulkley, and 
Vaughan, of New Yorl<, to reach assets of the estate of Daniel B. 
Fayerweather, late of New York, alleged to be now in the hands of 
the défendants as executors or trustées, and to belong in part to the 
plaintiffs as next of kin, and has been heard on demurrer to the bill. 
By a law of New York passed April 13, 1860 (Laws 1860, p. 607, o. 
360): 

"No person having a husband, wife, child or parent shall by his or her last 
will and testament devise or bequeath to any benevolent, charitable, literary, 
scientiiic, religions or missionary Society, association or corporation in trust 
or otherwise, more than one-half part of his or her estate after the payment 
of his or her debts, and such devise or bequest shaU be valid to the extent of 
one-half and no more." 
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According to the allégations of the bill, Mr. Fayerweather died 
leaving an estete of about $6,000,000, fi widow, and thèse next of kin, 
and a will and codicils devising and bequeathing the residue of his 
estate, after several spécifie bequests, to thèse défendants, and leaving 
writings, separate from the will, by which the défendants were to 
pay over the residue to numeroas collèges and charitable institutions; 
that the will and cocidils hâve been proyed and established; that the 
devise or bequest of more than one-half his estate to such institutions 
was within the prohibition of this law of the state of New York; that 
the shares of next of kin in residue of the half as so attempted to be 
disposed! of , after lawful devises and bequests, belonged to the 
plaintiffs; that, by concealment and misrepresentation of thèse de- 
fendants, the plaintiffs were indaced to release their interests in 
the estate; that a suit has been had in the courts of the state in 
which their shares, with the rest of this residue of the estate, hâve 
been decreed to the collèges and charitable institutions, notwithstand- 
ing the fraud in procuring thèse releases; and that this judgment 
is inoperative against them, because this issue of fraud was not there 
tried, and because the proceedings which were had did not constitute 
due process of law. 

As by that law the devise or bequest would "be valid to the extent 
of one-half and no more" of the estate, it would seem to be appar- 
ent that, but for the releases, the plaintiffs would be entitled to their 
shares, respectively, in the residue of the half of the estate remaining 
in the hands of thèse défendants as executors or trustées, so undis- 
posed of; and that if the releases are void, and hâve so been from 
the beginning, for the fraud and concealment alleged in procuring 
them, the plaintiffs are still entitled to their shares in this residue 
of the estate, and they still hâve a right to proceed for the recovery 
of their shares in this court, as citizens of a différent state from the 
défendants, and to hâve the issue as to the validity of the releases 
tried hère, if it has not been tried and determined at ail, or by due 
process of law, elsewhere. So the question made on this demurrer 
is whether the proceedings in the state court, as set forth, amount, 
in view of the allégations of the bill in respect to them, to an adjudica- 
tion that is final and conclusive as to the existence and force of the 
releases. 

The suit appears to hâve been commenced in a suprême court of 
the state by the trustées of Amherst Collège, and those of two other 
collèges, against thèse défendants Eitch, Bulkley, and Vaughan as ex- 
ecutors and trustées, and against thèse plaintiffs, among others, as 
claimants, and to hâve ended in the court of appeals. The proceed- 
ings through a spécial term are made a part of the bill ; the rest are 
left to appear as set forth by allégation. The complaint, after al- 
leging the will, the codicils, the probate, and the writings, by which 
the défendants would be bound to pay over to those and other col- 
lèges the residue of the estate, further alleged that the plaintiffs hère 
"claim to hâve some interest in the said residuary estate as next of 
kin," and prayed that it be adjudged and decreed that ail of said 
residuary estate devised and bequeathed to the défendants Ritch, 
Bulkley, and Vaughan, as executors and trustées, except the par- 
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ticular bequesls, was then held by those défendants in trust for those 
plaintiffs there, and the several institutions mentioned, and, further, 
that the ultimate rights of those plaintiffs should be determined by 
the judgment in the action, in accordance with the allégations of the 
complaint. The plaintiffs hère appeared as défendants there, and 
set up the fraudulent obtaining of the releases, and alleged that they 
were not bound thereby, and prayed that the défendants Bitch, Bulk- 
ley, and Vaughan, as executors and trustées, might be required to 
account to them for their shares in the residue of the estate, after pay- 
ing over the spécifie bequests. 

When what is decided in one cause becomes material to be ascer- 
tained in another, it may be set forth and shown by allégations and 
proofs dehors the record, which are not contrary to nor inconsistent 
with the record. Miles v. Caldwell, 2 Wall. 35. And upon this 
demurrer the allégations of the bill are to be taken as true when 
not contrary to, nor inconsistent with, the record of the proceedings 
as set up. The cause appears, from the proceedings, to hâve corne 
on to be heard before the court at spécial term, and, as to the déci- 
sion there, the bill allèges: 

"And said court thereupon made and rendered Its décision without CNjnslder- 
Ing, passing upon, or Including in judgment the said issues, aud omitted to 
décide upon thèse complainants' right to the affirmative relief by said anawer 
prayed In respect to said releases." 

The décision flled was this: 

"The grounds upon which the issues hâve been decided are that the défend- 
ants Thomas G. Eitch and Henry B. Vaughan, for themselves and on the part 
of Justus L. Bullîley, promised Daniel B. Fayerweather, now deceased, and 
Induced him to believe, that if he would malie them and the défendant Justus 
L. Bulkley residuary legatees of bis estate, as provlded In the codicils to his 
wlll, dated December 13, 1884, and November 15, 1890, the said residuary 
legatees would sell and couvert said residuary estate into cash, and divide 
the same equally, share and share alilie, among the twenty corporations men- 
tioned in the ninth paragraph of the said Daniel B. Fayerwcather's will, dated 
October 6, 1884, including the plaintiffs, after paying $100,000 to the North- 
western tJnIversity; and that the said Daniel B. Fayerweather made the Siiid 
Ritch, Bulliley, and Vaughan his residuary legatees in and by the said codlcilg 
in reliance upon the said promises and inducements, and died leaviiig the said 
Ritch, Bulkley, and Vaughan his residuary legatees In the belief so Induced 
by them that they would sell, couvert, and distribute the residuary estate 
as aforesaid; and that the said Ritch, Bulkley, and Vaughan hâve attempted 
to dispose of the said residuary estate in violation and disn gard of the said 
promises. And the court does hereby direct that judgment be entered upon 
the issue of this action that the residuary estate devlsed and bequeathed to 
the défendants Ritch, Bulkley, and Vaughan by the said last will and testa- 
ment and codicils of Daniel B. Fayerweather, deceased, was received and is 
held by them in trust for the plaintiffs herein, and the several institutions 
named in the ninth paragraph of the said will, and for the Northwestern 
Dniversity In the sum of $100,000; that the said residuary estate, except that 
part thereof necessary to provide for the payments mentioned in the third 
paragraph of the plaintiffs' prayer for relief, was received and is now held 
by the said défendants in trust to sell and couvert the same into cash, and 
to divide the same, glvlng to the Northwestern Universlty $100,000, with Its 
just and équitable proportion of the income, earnings, and Interest accrued 
upon the trust fund, as between It and the Institutions named in the nintb 
clause of the will, and the said several corporations mentioned in the nintb 
paragraph of said will the remainder thereof, share and share aliUe." 
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The judgment or decree entered thereupon, after recitîng the 
âling of the pleadings of the respective parties, the taking of proof s 
on their behalf, and due délibération thereon had, and tiiat a déci- 
sion had been duly made and flied decreeing the residue to the 
institutions mentioned, proceeded as to thèse plaintiffs: 

"Seventh. That the défendants John B. Eeynolds and Morris R. Beadsley, 
as exécutera, and Mary W. Achter and Emma S. Fayerweather, recover from 
the défendants Thomas G. Ritch, Justus L. Bulkley, and Henry B. Vaughan. 
as trustées, thelr costs to be taxed, together wlth the sum of $900 as an extra 
allowance to be paid ont of the trust fund." 

This judgment or decree indicates rather that thèse plaintiffs 
were dismissed with costs, as not proper parties, than that the 
validity of the releases was at ail passed upon, and the allégations 
of the bill do not appear to be contrary to, nor inconsistent with, it 
in this respect. The bill allèges an appeal to the gênerai term of 
that suprême court, and that the judgment at spécial term was 
there afflrmed. 31 N. Y. Supp. 885. 

The statute under which the case was tried at spécial term and 
the appeal had to the gênerai term appears to be section 1022 of 
the Code of Civil Procédure of the state as amended by chapter 
688, Laws 1894, which provides that : 

"The décision of the court, or the report of a référée, upon the trial of the 
whole Issues of fact, may state separately the facts found and the conclusions 
of law, and direct the judgment to be entered thereon; or the court or rt'feree 
In deciding the issues may file a décision stating coneisely the grounds upon 
which such issues hâve been decided, and direct the Judgment to be entered 
thereon, which décision so flled shall form a part of the judgment roll. In 
an action where the costs are In the discrétion of tlie court, the décision or 
report must award or deny costs, and if it awards costs it must designate 
the party to whom the costs to be taxed are awarded. Whenever judgment 
is entered on a décision which does not state separately the facts found, 
the defeated party may flle an exception to such décision, In which case, 
on an appeal from the judgment entered thereon upon a case oontaining 
e.Kceptions, the gênerai term of the court in which the action is pending 
shall review ail questions of fact and of law and may either modify or afiirm 
the judgment or order appealed from, award a new trial, or grant to either 
party such judgment as such party may be entitled to." 

The bill further allèges in respect to the appeal that it was taken 
"to the gênerai term of said suprême court sitting as a court for 
the correction of errors, and not exercising any original jurisdic- 
tion," without stating that the appeal was upon a case containing 
exceptions, and that the gênerai term held that the right of the par- 
ties to the property and estate did require the considération of said 
issues, and that it became the duty of said court to require and 
order that said issues should be in fact considered, passed upon, and 
included in judgment by the trial court, and that: 

"Nevertheless said court at said gênerai term did not so require or order, 
but by various fictions of law imputed to said trial term and court below that 
it had determined said issues, and had decided in favor of the plaintiffs in 
said action, contrary to the truth and fact, and thereupon pretended to ad- 
judge and détermine, as such court for the correction of errors, that there 
was not sufHclent prépondérance of évidence to support the asserted in- 
ralidlty of said releases to render such imputed détermination of said trial 
court erroneous as matter of law, but that such imputed détermination was 
supported by évidence sufficient to relieve the same from the assigument 
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of error In so deciding." "It was compétent for sald gênerai term to hâve 
exercised an original jurisdiction and to hâve adjudged said Issues, and there- 
upon to hâve modified said Judgment so as to Include the actual détermina- 
tion thereof; but said gênerai term did not exercise its power, but conflned 
its action whoUy to the considération of errors in the record." 

As the proceedings are uot set out in the bill, nor brought forward 
by answer or otherwise, thèse allégations, so far as they are con- 
sistent with the law, must also, on this demurrer, be taken to be 
true. The statute does not seem to require that an issue of fact 
in a case should be tried before décision, unless the appeal is upon 
a case containing exceptions, and this judgment rnay hâve been 
properly affirmed without trying the issue as to thèse releases, and 
thereby room hâve been left, under the law, for the judgment or 
decree to hâve been rendered, and still thèse allégations be true. 

The bill further allèges that on appeal the court of ap[)eals af- 
firmed this décision of the gênerai term (36 N. Y. Supp. S76) upon 
matters of law merely, and did not trv that issue. As to this Judge 
Vann said (Trustées, etc., v. Eitch. 151 N. Y. 382, 45 N. E. 876) : 

"We are of the opinion, therefore, that where the décision of the spécial 
term does not state the facts found, and the judgment entered thereon has 
been affirmed by the gênerai term, upon an appeal to this court ail the facts 
warranted by the évidence, and necessary to support the judgments below, 
are presumed to hâve been found. Hence, upon such an appeal, we hâve no 
more control over the facts than we hâve when spécifie flndings are made 
by the spécial term and affirmed by the gênerai term. This conclusion 
takes the question as to the fraud alleged to hâve been practiced by the 
residuary legatees upon the widow and next of kin, In procuring the releases, 
out of the case; for It cannot be said, on the record before us, that évi- 
dence tending to show fraud Is so Irrésistible as to make the omission to 
flnd fraud an error of law." 

As that case is made to appear from the allégations of the bill 
as admitted by the demurrer, the judgment or decree was entered 
without the issue as to the validity of the releases having been by 
either of the courts at any time tried and determined upon évidence, 
as a matter of fact. That judgment or decree was not against 
thèse plaintiffs for the recovery of money or property, but was 
against Eitch, Bulkley, and Vaughan for such a recovery of money 
from them where the rights of the plaintiffs were only collatéral; 
and that recovery, upon the case as made to appear, did not so nec- 
esfiarily involve the décision and détermination of this collatéral 
issue as such a recovery of money or property from thèse plaintiffs 
themselves would. A gênerai flnding and judgment against a 
party for the recovery of money or of property seem to draw into the 
judgment, and to conclude ail questions which might arise in deter- 
mining the right of recovery against that party; but, when an out- 
side or collatéral issue only is involved, to make the décision upon 
that conclusive it should appear that this very question was in- 
volved and actually decided somewhere in the proceedings. Crom- 
well V. Sac Co., 94 U. S. 351. Of course, this court cannot review the 
décisions of any court of the state having concurrent jurisdiction, 
or otherwise having jurisdiction, on account of any supposed error 
or irregularity in the proceedings or décision or judgment. Ac- 
cordingly, it cannot with any propriety inquire into any of the pro- 
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oeedings in question otherwise than for the purpose of determining 
whether the issue raised in this case was tried there, or perhaps 
whether the proceedings there afforded opportunity, by due process 
of law, for the trial of the issue, if a trial was had. 

An inspection of the proceedings, such as has been afforded and 
had, and as they must be viewed on this démarrer, fails entirely to 
show that the issue of fraud in the exécution of the releases was, by 
either of the courts in which the proceedings were pending, in any 
wise trièd and determined. It does not appear to be claimed hère 
that such issue is shown to hâve been tried in any other way than 
as the détermination of the issues in favor of the plaintiffs there 
would draw into them the détermination of ail of the rights of 
thèse plaintiffs hère, as they were made and became défendants 
there. It is said that the judgment was the same as if upon a gên- 
erai verdict against thèse plaintiffs, and that it involved the déter- 
mination of those issues as to thèse plaintiffs hère as défendants 
there, as well as against the défendants Ritch, Bulkley, and 
Vaughan, défendants there, as executors and trustées. That suit 
was not, however, an interpleader by Eitch, Bulkley, and Vaughan, 
according to the course of equity procédure, where the claimants 
would be brought in and required to litigate their claims between 
themselves, respectively, but was foi" the recovery of property of 
those défendants only, and the rights of thèse plaintiffs were only 
collaterally involved as a défense excluding the rights of the plain- 
tiffs there in the détermination of the case against the défendants 
there of whom a recovery was sought. This issue only so involved 
would not seem to be conclusive upon the rights of the plaintiffs, 
unless the proceedings should show clearly that it was in fact tried. 
As the proceedings, in the light of the allégations concerning them, 
do not so show, thèse plaintiffs do not appear now to be concluded 
by that judgment. 

Again, the plaintiffs would not be so concluded unless they had an 
opportunity to try the issue upon which their rights depended in a 
proceeding which would amount, as instituted and carried forward. 
to due process of law. If the case had been tried, as it is alleged 
to hâve been tried, without allowing an answer by thèse plaintiffs 
setting forth their rights, and an opportunity to bring évidence to 
support it, probably no one would now claim that they were con- 
cluded by the judgment. Hovey v. EUiott, 167 Û. S. 409, 17 Sup. 
et. 841. As the proceedings went forward, the spécial term decided 
the case upon a ground which did not involve the détermination of 
this issue of fraud in the procurement of the releases, and that 
court appears not to hâve in any way passed in any manner upon 
the question. The gênerai term is alleged to hâve decided the case 
upon other grounds without any finding upon that question, and 
this allégation is admitted by the démarrer. The court of ap- 
peals appears merely to hâve aÊQrmed the décision of the gênerai 
term upon matters of law only. This alleged course of proceeding, 
which must be taken to be that had, left thèse plaintiffs without any 
opportunity to bave this question tried in either court. If the 
course of procédure eut ofl the right to try the question raised by the 
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answer, it would be as mucb short of due process of law as the 
décision of a case involving such a question without allowing an 
answer would be. Demurrer overruled; défendants to answer over 
by September ru le day. 



RANDLB et al. t. ABBEL. 

(Circuit Court of Appeals, Fifth Circuit May 31, 1898.) 

No. 665. 

Railboads— Régulation bt State CoMiMissioNEBs— Rbfckdino of Charges- 
A provision In an order made by the railroad commlssioners of Texas, 
whereby a certain railroad company "is authorized to refund itg own 
and the charges of" a certain other company, under the condition pre- 
scribed by the régulations in force, held to be merely permissive, and not 
to give an absolute rlght to hâve such charges refunded. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 

This is an appeal by 6. H. Randle, a résident citizen of McLennan county, 
Tex.; George H. McFadden, a résident citizen of the clty of Philadelphia, In 
the State of Pennsylvania; John H. MoPadden, a résident citizen of Llver- 
pool, England; and J. Frank McFadden, of said city of Philadelphia and 
the State of Pennsylvania,— from a final decree of the circuit court of the United 
States for the Eastern district of Texas, at Galveston, whRrein the said ap- 
pellants were Interveners, against Alfred Abeel, receiver of the Waco & North- 
western Railroad. In appellants' pétition In intervention they allège and set 
up that on August 11, 1S94, the railroad commission of Texas, under and 
by virtue of the laws of the state of Texas, adopted, fixed, and established 
a schedule of rates for local and joint application on cotton In baies from and 
to ail points in the state of Texas, known and called "Commodity Tarift No. 
1," substantlally as follows: 

"To apply between stations east, north, and west of and Includlng Houston: 

"Distance, Rates. 

« • • • • « 

Over 125 miles. 59" 

"Fourth. The rates from points east, north, and west of Houston to Gal- 
veston » • » shall be made by adding 6 cents per 100 pounds to the rates 
from the same points to Houston." 

—Whereby the rate so fixed was 65 cents per 100 pounds from any and ail 
points on said Waco & Northwestern Division and said Texas Central Rail- 
road to Galveston, Tex.; and on said day, by said tarifif, said commission 
made and established among others, the following rules and régulations: 
"Flfth. For the purpose of concentration, cotton may be shlpped at full 
tarife rates to compress stations, distant from ail points on the Gulf coast 100 
miles or more of railroad mlleage, with the following adjustment of freight 
charges before and after such concentration, provided that there shall be 
no compress in opération at original shipping point, or at a station inter- 
mediate between such point and the point at which It Is desired to concen- 
trate: (1) Each railroad company shall refund only Its own charges for the 
service of concentration. (2) The entire charge for concentration shall be 
refunded when the point of concentration is directly Intermediate between 
shipping point and final destination, as reached by the Une on which such 
cotton originates, and the rates from original shipping points and concen- 
trating point to such destination are the same,"— which said schedule of rates, 
and which said rules and régulations, went Into effect on September 1, 1894, 
and hâve continuously since then remained in efCect and force. That after- 
wards, on September 18, 1894, upon the Joint application of said Alfred 
Abeel, receiver, by his gênerai freight agent, J. B. W. Fields, and the Texas 
Central Railroad Company, by its ehlef elerk in the traffic department, W. 
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F. McMlllln, the aald commodity tariff and the sald rules and régulations 
were amended substantlally as foUows: "(1) On cotton in baies between 
Oliver station and Alexander to Waco, the rate sliall be 40 cents per 100 
pounds. (2) Sald roads [Waco & Northwestern Division and Texas Oential 
Eailroad] are exempted from the opération of section 1, flfth paragraph, of 
rules and régulations governlng the concentration of cotton; and the Waco 
& Northwestern is authorized to refund Its own and the charges of the 
Texas Central Bailroad, uHder the terms and conditions prescrlbed in said 
sections 2 and 3 of paragraph 5 of rules and régulations of commodity tariff 
No. 1. On ail through business orlginatlng north of Oliver station, the 
mileage rates prescrlbed in commodity tarife No. 1 shall apply,"— which said 
amendment went into etfect on September 21, 1894, and bas contlnuously 
since then been in efCect and opération. 

The interveners, )eis shippers of cotton, claim a right under thèse régula- 
tions to bave the dbarges for concentration refunded to them, and by their 
pétition seek to recover from the receiver the sum $7,363.85, belng the balance 
of a much larger sum, part of whlch had in fact been pald. The cause was 
referred to a master, who, after beaxlng the évidence, made an elaborate 
report, recommending the dlsallowance of the entlre sum as to the Intervener, 

G. H. Eandle, but flnding that the flrm of George H. McFadden «& Bro. were 
entltled to recover the sum of $48.30, with interest. Exceptions to the re- 
port were overruled by the court, and a decree entered pursuant to the 
master's recommendations. From thls decree the présent appeal was taken. 

A. 0. Prendergast, for appellants. 

A. P. McConnick, Geo. Clark, and D. C. Bolinger, for appellee. 

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. 

PER CXJRIAM. The master's report is very elaborate in findings 
of fact and conclusions of law regarding the intervention of Randle 
and others. The master speciflcally flnds as follows: 

"I find that the spécial permission glven by the railroad commission to 
the Waco & Northwestern Railroad, upon the joint application of said rail- 
road and the Texas Central Kailroad, to refund, in addition to its own, also 
the charges of the Texas Central Railroad, was net mandatory, but simply 
permissive, and dld not requlre sald Waco & Northwestern to refund the 
whole of the concentration charges of sald two railroads." 

This flnding is correct, and disposes of the présent appeal, rendering 
It unnecessary to consider other questions raised in the case. The de- 
cree appealed from is afflrmed. 



liOS ANGELES CITT WATER 00. et al. v. CITT OF LOS ANGELES et aU 

(Circuit Court, S. D. Callfornla. May 31, 1898.) 

No. 734. 

L Watbr Oompanikb— Costbact vtith Municipal Corpokation— Rbottlation 
OF Ratbs. 

A pi-ovlslon In a contract between a water company and a municipal 
corporation that the mayor and common council "shall bave, and 3o re- 
serve, the right to regulate the water rates charged by said parties of 
the second part, or their assigna," éxcept that they shall not reduce the 
same below a stated price, refers, not to a right of régulation glven 
the City by the contract itself, but to a power which the clty already had, 
or which might be conferred by législative action; and, if the clty was 
ftuthorized to make the stipulation in respect to minimum rates, neither 
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It nor the législature could thereafter lawfuUy refluce rates below the 
minimum. 

8. Municipal Cokpokationb— Extent oï" Powbrs. 

Municipal corporations possess the foUowIng powers, and no others: 
(1) Those granted in express words; (2) thèse necessarlly or falrly Im- 
plied In, or Incident to, the powers expressly granted; (3) those essential 
to the declared objects and purposes of the corporation,— not simply 
convenient, but Indispensable. Any fair, reasonable doubt concerning 
the existence of the power is resolved against the corporation. 

8. SAMK— OONTRACTS AS TO WaTBR WoRKB. 

Charter authority "to provide for supplying the clty with water" glves 
the City power to contract with a water company In respect to rates to 
be charged to consumers. 

4. Samb. 

Even if the power of a clty to regulate water rates is législative or 
governmental, and not a spécial législative grant for prlvate purposes, 
the City may still, by contract, abrldge such power, under an Implied 
as well as an express législative grant. 

5. Same — Rbasonableness of Contract. 

In determining the question whether a contract between a clty and a 
water-works company was reasonable, the contract should be construed, 
not in the light of subséquent developments and newly arising conditions, 
but with référence to the conditions surrounding the parties at the date 
of the contract. 

6. Same— Lbase of Wateh Works. 

A contract by the city of Los Angeles In 1868 to lease Its water works 
for a period of 30 years, In considération of a rent.al of $1,500 annually, 
and the cancellation of certain large claims of the lessees against the city, 
—the lessees to furnlsh water for ail public and municipal uses free of 
charge, and to extend pipes and mains to answer ail the needs of the 
inhabitants,— TieW, a reasonable contract, binding upon the municipality. 

7. Same — Power to Regui/Ate Water Rates. 

The Califomla statute of May 3, 1852 (St. Cal. 18.52, p. 171), providing 
for the incorporation of water companies, and which contains a provision 
preventing any municipality from depriving itself, by contract with such 
corporation, of the power to regulate water rates, does not affect the 
power of a municipality to limit its rights in this respect by a contract 
grantlng a water-worlis franchise to individuals, as distinguished from 
a corporation organized under the act; nor is its power to so biiid itself 
afCected by the fact that such Individuals intend to organize a corpora- 
tion, and assign their franchise to It. 

8. Samb— Lesislative RATiPicATroN of Contract. 

Whatever a législature may originally authorize a municipal corpora- 
tion to do, it may. If the state constitution interposes no obstacle, sub- 
sequently ratify; and such ratification is e(iuivalent to an original grant 
of power, operative, by relation, as of the date of the thlng ratified. 

9. Same — Déclarations of Municipal OPFicEiis. 

A municipal corporation is bound by the déclarations of its offlcers, 
where such déclarations accoinpauy, and are explanatory of, an act done 
by the ofïicer in the scope of hls authority. 

10. Samb— Estoppeu 

Where, by contract between a clty and a water-works company, the 
right of the company to take water from a certain river is limited so as 
not to exceed a specifled amount without the previous consent of the 
clty, a subséquent consent of the city to the taklng of a larger quantity 
cannot be withdrawn during the life of the contract, after large expendl- 
tures hâve been made by the company in reliance upon such consent. 

11. Samb— Ordinance Reducing Water Rates — Acqdikscence op Company. 

Where a city, by ordinances passed each year, assumes to regulate 
the rates to be charged by a water company, acquiescence by the com- 
pany in the réduction made by one such ordinance is not an acaulescence 
in the ordinance of the succeeding year, 

88P.-46 
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18. SAMBr^IS^rUNCTIOW^BQTlITT JnRISDIOTIOKi 

An Injunction agalnst the enforcement 6( an ordlnancè reduclng water 
rates wlU not be refused on the theory that the ordinance, If vold at 
ail, iB vold npon itg face, and therefore throws no cloud npoû com- 
plalnânt's rights, when such Invalldity only appears In connection wlth 
a certain contract, and wlth évidence allunde showlng what water 
rates were chârgëd at the date of Buch contract 

18. Bamb— Injunction — Equitt Jcrisdiction. 

An ordinance wrongfully reducing water rates, where the constitution 
and laws of the state apparently denounce severe pains and penalties 
upon collections of hlgher rates than thoSe prescribed by the ordinance, 
80 affects the water eompany's property rights, and hlnders it In the col- 
lection of Its lawful compensation, that equlty wlll afford protection 
agalnst such an ordinance, even though the clty is taking no active steps 
to enforce it 

14. Bamb— Effbot of Appkal. 

Where a clty annually passes ordinanees regulatlng water rates for 
each yeàr, an Injunctlon agalnst such an ordinance, whlch Is Illégal, 
wlU not be denied merely because the partlcular ordinance In question 
would necessarlly expire before an appeal from a decree awarding the 
injunctlon could be disposed of. 

White & Monroe and J, S, Chapman, for complainanta. 
W. E. Dunn and Lee & Scott, for défendants. 

WELLBOKN, District Judge. This suit, which is now under sub- 
mission on the pleadings and an agreed statement of facts, was brought 
to annul an ordinance of the council of the city of Los Angeles adopted 
February 23, 1897, flxing water rates during the year commencing 
July 1, 1897, and ending June 30, 1898, on the ground that said 
ordinance impairs the obligation of the contract hereinafter men- 
tioned, and is therefore répugnant to the constitution of the United 
States. The material facts of the case are thèse: 

On July 22, 1868, the city of Los Angeles, as party of the ârst part, 
and John S. Grilïin, P. Beaudry, and Solomon Lazard, as parties of 
the second part, entered into a contract whereby said city, for the con- 
sidérations below indicated, leased its water works to said GrrifQn, 
Beaudry, and Lazard, and their assigns, for a tenu of 30 years, with the 
right to lay pipes in the streets, and sell and distribute water for do- 
mestic purposes to the inhabitants of said city, and to receive the prof- 
its thereof, and with the additional right to take water from the Los 
Angeles river at a point at or above the présent dam: provided, that 
the said parties of the second part should at no time take from said 
river, for the use of said water works, more than 10 inches of water 
without the previous consent of the mayor and common council of 
said city, and that they would within 60 days from the date of the 
contract sélect the point where the water should be taken from said 
river; and the city bound itself not to make any other lease, sale, con- 
tract, grant, or franchise to any person, corporation, or company for 
the sale or delivery of water to the inhabitants of said city for domes- 
tic purposes during the continuance of the contract, and reserved the 
right to regulate water rates, as foUows: 

"Always provided that the mayor and common council of said clty shall 
hâve, and do reserve, the right to regulate the water rates chargea by said 
parties of the second part, or their assigns: provided, that they shall not so 



LOS ANGELES CITY WATEK CO. V. CITY OF LOS ANGELES. 723 

reduce such water rates, or so flx the price thereof, to be leos than those uow 
charged by the parties of the second part for water." 

For the lease and grants aforesaid the parties of the second part 
undertook and promised to pay said city a yearly rental of $1,500; to 
cancel certain claims of said parties against said city, amounting to 
about $8,000; to lay down in the streets of said city 12 miles of iron 
pipes, of sufficient capacity to supply the inhabitants of said city with 
water for domestic purposes, and extend said pipes as fast as the 
citizens desiring water for domestic purposes would agrée to take suf- 
ficient water to pay 10 per cent, per annum upon the cost of such 
extensions, and erect one hydrant, as protection against fire, at one 
corner of each crossing of streets where pipes were, or might there- 
after be, laid; to erect an ornamental fountain on the public plaza, 
at a cost not to exceed $1,000; to construct and erect within two 
years such réservoirs, machinery, ditches, and flumes as would secure 
to the inhabitants of said city a constant supply of water for domestic 
purposes; to fumish water free of charge for the public school houses, 
hospitals, and jails; to keep in repair ail of said improvements at 
the cost and expense of the parties of the second part for said term 
of thirty years; and to return said water works to said party of the 
first part, at the expiration of said term, in good order and condition, 
reasonable wear and damage of the éléments excepted, upon payment 
to said parties of the value of the aforesaid improvements, to be as- 
certained as provided for in the contract; to give a bond in the sum of 
$20,000 for the performance of said contract; and to pay ail state and 
county taxes assessed upon said water works during said period of 30 
years. GriflSn, Beaudry, and Lazard applied for and procured said 
contract on behalf and for the beneflt of themselves and other persons, 
with the intention of forming a corporation to carry out said con- 
tract, and afterwards, about the middle or latter part of August, 1868, 
themselves and said other persons being the incorporators, organized, 
nnder the laws of the state of California, the Los Angeles City Water 
Company, for the purpose of supplying the inhabitants of said city 
with water for domestic purposes, etc., under the terms of said con- 
tract, and assigned ail their rights and franchises under said contract 
to said Company, by a written instrument dated June 12, 1869, and 
recorded in the office of the recorder of said county of Los Angeles 
June 15, 1869. On April 2, 1870, the législature of California passed 
an act, hereinafter set forth, in terms ratifying and confirming said 
contract. 

GrifBn, Beaudry, and Lazard did nothing personally in carrying 
out said contract, or constructing or maintaining said water works ; 
but said company, after it was organized, took possession of said 
water works, and has performed ail of the above-mentioned obli- 
gations of said contract, except the one providing for the return 
of the water works at expiration of lease, and in such performance 
has laid 320 miles of pipe, erected over 500 hydrants for protection 
against ûre, and constructed 6 réservoirs, with an aggregate ca- 
pacity of nearly 66,000,000 of gallons, and is now, as it has been 
at ail times since the contract was made, furnishing the city of 
Los Angeles with water for the extinguishment of fires, and for 
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the public schools, hospitals, and jails in said city, free of charge. 
The aforesaid extensions of the water works were rendered neces- 
sary by the growth of said city, whose population in 1868 was 
between 5,000 and 6,000, and is now about 103,000. During the 
whole of the year 1868 the territorial limits of the city of Los 
Angeles were as follows: Four square leagues, in a square form, 
the center of which was the center of the old pueblo plaza. About 
1872 the limits were extended 420 yards south of the former south 
boundary; and within the past three years, and prior to July, 1897, 
the limits were further extended so as to take in between 10 and 
15 square miles of additional adjoining territory. Immediately 
after the extension of the said limits the Los Angeles City Water 
Company began to extend its pipes over the said addition to the 
city as the same was settled up and improved, and ever since has 
been, and is now, furnishing water to the people in said district 
added to the original territory of the city, and, upon the demands 
of the city council, erected flre hydrants within the said addi- 
tional territory, and furnished water free of charge, and has in 
ail respects continued to lay pipes, erect flre hydrants, and fur- 
uish the inhabitants with water for domestic uses, in like manner 
as it has conducted the same business within the original limits 
of the city as established by the act incorporating it. And so 
with the more récent extensions of the city limits, to wit, those 
made within the last three years, the company has also extended 
its pipes in portions of those limits, and furnished water in the 
same way. The quantity of water required to supply the domestic 
wants of the people of said city is 1 inch of water, measured un- 
der a 4-inch pressure, to every 100 inhabitants. To meet the in- 
creased demands upon it for water under said contract, said com- 
pany has, among other things, purchased the System known as 
the "Beaudry System of Water Works," and also certain water 
rights in the Arroyo Seco, and conducted water from the Arroyo 
Seco into the city on the east side of the Los Angeles river, and 
has been furnishing the inhabitants of that portion of the city 
with water from said system, and also acquired the stock of the 
corporation known as the East Side Spring- Water Company, — the 
same mentioned in paragraph 10 of the complaint. In the growth 
of the city, its settlement extended to localities of higher éléva- 
tion than those occupied by its inhabitants at the time of said 
contract, and the point originally selected for the diversion of the 
water of the Los Angeles river for supplying the city and its in- 
habitants, as in said contract provided, was so located in said river 
fhat it was impracticable to there maintain dams and diversion 
works that would not occasionally be swept away or rendered use- 
less by floods; and the surface water of the river after severe 
storms became muddy, and unflt for supplying the inhabitants 
with water for domestic uses; and in the year 1889 the Crystal 
Springs Land & Water Company made excavations in the places 
referred to in the bill of complaint, and laid the pipes therein as 
alleged; and the water that has been'used by the Los Angeles City 
Water Company for supplying the city with water as provided in 
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Baid contract bas ever since been obtained from that source, ex- 
cept that from time to time a further supply of water bas been 
taken from tbe Los Angeles river in order to supply said in- 
habitants, whicb diversions bave been at or near tbe place wbere 
tbe said underground pipes are laid; and that by thèse means 
the water can be delivered to tbe higher élévations, and tbe under- 
ground waters, as to quality and amount, are thus protected against 
tbe influences of floods. 

The Los Angeles City Water Company, ever since its incorpo- 
ration,' bas taken more than 10 inches of vpater, measured under 
a é-inch pressure, from the Los Angeles river; and the amount 
taken bas increased with the increase of the population of the 
city, and the demands of the municipality itself for vi'ater for 
extinguishing tires, and the other public purposes referred to in 
the said contract, and the amount bas increased until now it re- 
quires from 1,000 to 1,500 inches of water, measured under a 
é-inch pressure, for such purposes; and during the summer sea- 
son the amount of water used by the Los Angeles City Water 
Company for the purposes aforesaid runs from 1,000 to 1,500 
inches, under a 4-inch pressure, inclusive of tbe water obtained 
by the underground excavations, whicb latter furnish from 650 
to 690 inches, measured under a 4-inch pressure. The city of 
Los Angeles bas always had flowing in the Los Angeles river, at 
the point from whicb said Los Angeles City Water Company has 
always diverted water from said river, a quantity of water suffl- 
cient to bave supplied said Los Angeles City Water Company with 
ail the water required to supply said city and its inhabitants 
with water for doraestic purposes and municipal uses, and has 
never objected, up to October 20, 1896, to said Los Angeles City 
Water Company taking as much water from said river as it might 
require for said uses; and during ail of said period said city has 
never objected to said company's taking from tbe surface stream 
of said river at said point as much water as said company needed 
for said uses. On October 19, 1896, tbe council of tbe city of 
Los Angeles adopted a resolution requiring the Los Angeles City 
Water Company to pay to tbe city of Los Angeles an amount of 
money equal to 40 per cent, of the gross rates received by said 
company from the consumers of water as rental for ail water 
taken by said company from the Los Angeles river, and before 
tbe 21st day of October, 1896, to attorn to tbe city of Los Angeles, 
as tenant of said city, for ail of tbe water so taken from said river, 
and to agrée to pay said rental to said city, and, in case of failure 
to attorn and agrée to pay said rental, to refrain from diverting, 
taking, or interfering with any of the water mentioned in said 
resolution, except 10 inches, after tbe 20th day of October, 1896. 
On October 19, 1896, the city attorney, in writing, notified the Los 
Angeles City Water Company and tbe Crystal Springs Land & 
Water Company of said resolution, and demanded compliance 
tberewith, delivering a copy of said resolution to each of said 
companies. Neither of tbem ever attorned to said city for said 
■water or any part thereof, or ever agreed to pay any rental for the 
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Bame. Àfter the passage of said resolution, and ever eince said 
notification, up to the présent time, the Los Angeles City Water 
Company bas continually taken from the Los Angeles river, at a 
point above the northern boundary of said city, for the pur poses 
of distribution and selling the same in said city, a quantity of 
water varying from 400 to 1,000 inches, measured under a i-inch 
pressure. On the 19th day of April, 1870, the common council of 
the city of Los Angeles accepted, and the mayor approved, the fol- 
io wing report: 

"To the Honorable the Mayor and Common CouncU of the City of Los 
Angeles, and the Los Angeles City Water Company: The undersigned, com- 
missioners duly appointed on behalf of your honorable bodies to adjust, flx, 
and establish the rates and chargea of the Los Angeles City Water Company 
(a corporation duly incorporated under the laws of the state of California 
for the purpose of supplying the inhabltants of Los Angeles city with pure, 
fresh water, respeetfully report that they hâve established water rates and 
charges for domestic purposes, taklng as a guide, as near as can be, the charges 
and rates for domestic purposes charged in July, 1868; that your committei; 
hâve also fixed the rates and charges for other reasonable objects and pur- 
poses, and report as follows, to wit." (Then follow the rates agreed upon.) 

The commissioners referred to in said report had been previously 
selected, two by the city, and two by the Los Angeles City Water 
Company. In June, 1871, the city council, on a report of a committee 
constituted similarly to the one above mentioned, established the 
same rates as those established in April, 1870. On the 13th of 
August, 1874, a committee, constituted in the same manner and for 
the same purposes as the committee aiready mentioned, reported that 
they had established water rates and charges for domestic purposes, 
taking as a guide, as near as possible, the charges and rates for do- 
mestic and other reasonable objects and purposes charged in July, 
1868. The report was adopted, and a committee appointed, in con- 
junction with the city attorney, to draft an ordinance embodying the 
rates fixed in said report ; and thereafter, on August 20, 1874, an 
ordinance so drawn was adopted by the council of said city, and the 
rates established by said ordinance were the same as those established 
in 1870 and 1871. Since and including the year 1880 the city council 
of the city of Los Angeles has in Pebruary of each year passed an ordi- 
nance fixing the rates to be charged by ail corporations and persons 
within said city supplying water to the inhabitants thereof, to be in 
force from one year from and including July Ist, which rates hâve been 
less than the rates charged in 1870, as contained in the ordinance 
hereinbefore mentioned, and the Los Angeles City Water Company 
has collected the rates thus fixed by the city of Los Angeles, and no 
more; but in the year 1896 the council of the city of Los Angeles 
passed an ordinance fixing the rates to be charged for water for the 
year commencing July 1, 1896, and ending June 30, 1897 at less 
than they had ever been fixed before, and a suit was then brought by 
the complainants herein, in this court, against the city of Los Angeles, 
to set aside the said ordinance; and in February of the year 1897 the 
city of Los Angeles passed the ordinance which is assailed in this suit, 
making a still further réduction in the rates. The action of the Los 
Angeles City Water Company in collecting the rates fixed by said 
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severaJ ordinances constitutes the only acquiescence (if it be an ao- 
quiescence) in the action of said council. Il the rates established in 
1870 were collected for tlie year beginning July 1, 1897, and ending 
June 30, 1898, the revenues receiyed by the Los Angeles City Water 
Company from said rates would be more than |50,000 in excess 
of the amount which would be received under the rates named in the 
ordinance of February, 1897. In January, 1882, the Los Angeles City 
Water Company furnished to the council of the city of Los Angeles 
a statement of its transactions for the preceding year; protesting at 
the same time against the establishment of any i-ates less than those 
which were in force at the date of the lease hereinbefore mentioned, 
to wit, July 22, 1868. In January, 1883, said company again fur- 
nished said council with a statement showing the names of the con- 
sumera of water, the rates paid during the year preceding the date 
of the statement, and also an itemized statement of the expenditures 
made for supplying water during the year preceding, but expressly 
denying any légal right on the part of the council to demand said 
statement, or to fix any rates less than those which were in force 
in July, 1868. Similar statements, accompanied by similar protests, 
were made annually thereafter, up to and including the year 1889; 
and since that time unverifled statements or reports, showing its re- 
ceipts and expenditures, hâve been made by said company to the 
city council each year. Article 14 of the présent constitution of 
California, adopted in 1879, is as follows: 

"Article XIV. Water and Water Rlghts. 

"Section 1. The use of ail water now appropriated, or ttiat may hereafter 
be appropriated, for sale, rental, or distribution is hereby declared to be a 
public use, and subject to the régulation and control of the state, in the 
manner to be prescribed by law: provided, that the rates or compensation to 
be collected by any person, company, or corporation in this state for the use 
of water supplied to any city and county, or city or town, or the inhabitants 
thereof, shall be flxed, annually, by the board of supervisors, or city and coun- 
ty, or city or town council, or other governing body of such city and county, 
or city or town, by ordinance or otherwise, in the manner that other ordi- 
nances or législative acts or resolutions are passed by such body, and shall 
continue in force for one year and no longer. Such ordinances or résolutions 
shall be passed in the month of February of each year, and take elïect on 
the flrst day of July thereafter. Any board or body failing to pass the neces- 
sary ordinances or resolutions flxing water rates, where necessary, wltbin 
such time, shall be subject to peremptory process to compel action at the 
suit of any party interested, and shall be liable to such further proeesses and 
penalties as the législature may prescrlbe. Any person, company, or cor- 
poration coUecting water-rates in any city and county, or city or town in this 
state, otherwise than as so established, shall forfeit the franchises and wa- 
ter-works of such person, company, or corporation to the city and county, 
or city or town where the same are collected, for the public use. 

"Sec. 2. The right to coUect rates or compensation for the use of water 
supplied to any county, city and county, or town, or the inhabitants thereof, 
is a franchise, and cannot be exerclsed except by authorlty of and in the man- 
ner prescribed by law." 

To carry out thèse provisions of the constitution, the législature 
of California passed an act entitled "An act to enable the board of 
supervisors, town council, board of aldermen," etc., which was ap- 
proved March 7, 1881 (St Cal. 1881, p. 54). In the year 1888, the 
electors of the city of Los Angeles, pursuant to provisions of the 
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constitution of said state authorizing them so to do, adopted a charter 
for said city, wMch charter was, under the provisions of said consti- 
tution, submitted to the législature of said state for its approvaî, 
ratification, and adoption; and the said charter was on the 31st day 
of January, 1889, adopted by said législature, and thereupon became, 
and ever since has been, the charter of the said city of Los Angeles; 
and by the said charter it is provided, in section 193, as foUows : 

"The rates of Compensation for use of water to be coUected by any person, 
Company or corporation in said city shall be flxed annually by ordinance and 
shall continue in force for one year, and no longer. Sucli ordinance shall be 
passed in the month of February of eaçh year, and take efCect on the first 
day of July thereafter. Should the councll fail to pass the necessary ordi- 
nance flxing the water rates within the tlme hereinbefore prescribed, it 
shall be subject'to peremptory processes to compel action at the suit of any 
party interested." St. 1889, p. 503. 

The ordinance of 1897, now sought to be annulled, was passed pur- 
suant to the foregoing constitutional and statutory provisions. 

The facts showing the connection of S. G. Murphy and the Crystal 
Springs Land & Water Company with the litigation need not be 
enumerated, since the défendants waive ail questions as to the joinder 
of thèse parties, and said facts are not material to any point deter- 
mined in this opinion. The agreed statement of facts contains certain 
stipulations in regard to the issues submitted which are likewise 
immaterial hère, but which will be carried into the final decree. 

Complainants' contention, succinctly stated, is that said ordinance 
of February, 1897, impairs the obligation of the contract of July 22, 
1868, between the city of Los Angeles and. the assignors of the Los 
Angeles City Water Company, — GrifiSn, Beaudry, and Lazard, — in 
that the rates fixed by said ordinance are less than the rates charged 
at the date of said contract, and therefore said ordinance is répug- 
nant to the constitution of the United States, and ought to be an 
nulled. This contention clearly involves a question of fédéral cog- 
nizance. 

The défenses to the suit are as follows: First, that said contract, 
in so far as it purports to limit the right of the city to regulate water 
rates, was, on the part of the city, unauthorized, and is void; second, 
that the évidence fails to show that the rates flxed by said ordinance 
of 1897 are less than the rates that were charged by the assignors of 
said water company at the date of said contract; third, that said 
water company since October, 20, 189G, has continuously violated a 
material provision of said contract, by taking from the Los Angeles 
river more than 10 inches of water, measured under a 4-inch pressure; 
fourth, that there has been such acquiescence by the water company 
in the right of the city to regulate water rates unrestrained by said 
contract as now precludes complainants from obtaining the relief 
sought; flfth, that the injuries resulting from said ordinance are 
not irréparable, and complainants hâve adéquate légal remédies. 
Thèse défenses will be considered separately, and in the order of their 
statement 

1. A question has been raised by the défendants as to the proper 
construction of that clause of the contract above mentioned limiting 
the right of the city to regulate water rates, and it will be best to 
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détermine that question before passing upon the ralidity of said 
clause. The contention of défendants is that said clause refers ex- 
clusively to a right of régulation given the city by the contract it- 
self, and was net intended as a limitation upon any power which had 
been, or might thereafter be, conferred by the législature of the state. 
This contention is not well taken. The contract does not grant, nor 
purport to grant, to the city any right in respect to the régulation of 
rates; the language being that "the mayor and common council of 
said city shall hâve, and do reserve, the right to regulate water rates," 
etc. The use of the word "reserve" shows that the parties were con- 
tracting, not with référence to a right which it was supposed the les- 
sees were granting to the city, but with référence to a right or power 
which they assumed the city already possessed. The parties manifest- 
ly intended by the clause now under considération that the lessees 
should hâve a right to the minimum rates prescribed, namely, the 
rates that were then charged; and, if the city was authorized to make 
such an agreement, neither it nor the législature of the state could 
thereafter lawfuUy reduce the rates below the minimum so agreed 
upon. Whether or not thèse minimum rates are collectible by ac- 
tions at law before they hâve been established by the city need not 
be determined hère. I now come to the question of authority. 

The city of Los Angeles was incorporated by an act of the législa- 
ture of California passed April 4, 1850, which simply described the 
boundarieg of the city, and declared it to be incorporated according to 
the provisicne of the act entitled "An act to provide for the incorpora- 
tion of cities/' passed March 11, 1850, fixed the number of councilmen 
at seven, and made said city successor to ail the rights, claims, and 
powers of the pueblo of Los Angeles in regard to property. Section 
2 of ths aforesaid act of March 11, 18.50. is as follows: 

"Sec. 2. Wli?u any city is incorporated by a spécial act of tlje législature, 
such act may simpiy deflne the boundaries of the city, and déclare it Incor- 
porated, in which case it shall be deemed incorporated according to the pro- 
visions of this act; or may déclare it Incorporated under the same, with such 
changes a» may be specially named." 

Section ? of said act gives to any city incorporated thereunder 
power to gr.ant franchises, hold and receive property, real and Person- 
al, within said city; to lease, sell, and dispose of the same for the bene- 
tit of said city. St. Cal. 1850, p. 86. Section 11 of the same act 
provides that the city council "shall hâve the power * * * to 
establish a tire department, and to make régulations to prevent and 
extinguish Ares; * * * to provide for supplying the city with wa- 
ter." Did thèse acts of the législature empower the city of Los 
Angeles to make the agreement in question? "It is a gênerai and un- 
disputed proposition of law that a municipal corporation possesses and 
can exercise the following powers, and no others : First, those grant- 
ed in express words ; second, those necessarily or fairly implied in, or 
incident to, the powers expressly granted; third, those essential to 
the declared objects and purposes of the corporation, — not simply con- 
venient, but indispensable. Any fair, reasonable doubt concerning 
the existence of power is resolved by the courts against the corpora- 
tion, and the power is denied. • • •» i Dm. Mun. Corp, p. 115, 
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§ 89. This text is cited with approval by défendants in their brief, 
and, without roferring to the numerous cases aiso cited in tlie same 
connection, may be accepted as a clear summary of the law on the 
subject to which it relates. The power of the city of Los Angeles to 
agrée upon water rates, I think, is fairly implied in the power "to 
provide for supplying the city with water," and therefore falls within 
the second class of powers enumerated by Judge Dillon. Two cases, 
and only two cases, directly in point, hâve been called to my atten- 
tion: Santa Ana Water Co. v. Town of San Buenaventnra, 56 Fed. 
339, and Illinois Trust & Savings Bank v. City of Arkansas City, 22 
0. C. A. 171, 76 Fed. 271. Both of thèse cases sustain the conclusion 
which I hâve just announced; and, in the former case, where the 
facts were strikingly analogous to those in the case at bar, Judge Ross 
held valid an agreement whereby tie town of San Buenaventura grant- 
ed to the assignors of the Santa Ana Water Company "the unre- 
strained right to establish such rates for the supplying of water to pri- 
vate persons as they may deem expédient, provided that such rates be 
gênerai." From the opinion of Judge Eoss I quote as f ollows : 

"The doctrine la firmly established that the state may, by a contract, re- 
strict the exercise of some of its most important powers;" citing New Orléans 
Gaslight Oo. v. Louisiana IJght & Heat Producing & Manufactnrlng Co., 
115 U. S. 650, 6 Sup. et. 252, and Water-Worlis Co. v. Rlvers, 115 U. S. 674, 
6 Sup. et. 273. "♦ * • The principle controUing the décisions cited Is a 
just and plain one. The duty is imposed upon the législative power that 
créâtes a municipal corporation to provide for the necessary éléments of 
gas and water. It may, at its discrétion, do so directly; or It may, In the 
absence of any constitutional inhibition, say, directly, or through the municipal 
corporation so created, to its individual citizens, in the language of the su- 
prême court (In re Binghampton Bridge, 3 Wall. 74): 'If you will embarlc 
with your time, money, and sliill In an enterprîse whlch will accommodate 
the public necessities, we will grant to you, for a limited period,- or In per- 
petuity, privilèges that wUl justlfy the expenditure of your money, and the 
employment of your time and skill.' 'Such a grant,' said the court in the 
case from which the quotation is taken, 'is a contract with mutual considéra^ 
tiens, and justice and good pollcy allke requlre that the protection of the- 
law should be assured to it.' " 

Défendants cite a large number of cases to the effect that a gênerai 
power conferred upon a municipal corporation to supply the city 
with water does not include authority to grant an exclusive franchise 
therefor to others. This proposition, however, is not now before 
the court, since the défendants admit that the fact of an exclusive 
franchise having been granted to the complainants' assignors, if such 
was the case, does not vitiate the contract in other respects. To my 
mind there is a clear and broad distinction, so far as concerna the 
power of a municipal corporation to make them, between the grant 
of an exclusive franchise to supply the city with water, and an agree- 
ment which abridges the right of such corporation to regulate the 
price of the water so supplied. The grant of an exclusive franchise 
is not an indispensable, or even appropria te, means to the procure- 
ment of water, aiid, besides, créâtes a monopoly (and it is upon thèse 
grounds that many of the décisions holding such grants inoperative 
are rested) ; while an agreement flxing the price to be paid for water 
does not destroy, nor is it inimical to, compétition, and is both appro- 
priate and indispensable to a reasonable and convenient exercise of the 
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gênerai power to supply water. In procuring water, or any other 
commodity, by purchase, one of the flrst things to be considered and 
agreed upon is the matter of price. Therefore, to hold that gênerai 
power, without limitation, in a municipal corporation, to supply the 
city with water, does not include power to agrée upon price, it seems 
to me, would be a solecism. In State v. Laclede Gaslight Co., 102 Mo. 
485, 14 S, W. 974, and 15 S. W. 383, the court says: 

"It Is not open to doubt or dispute that thls power to make and vend gas 
carries with it, as an invariable incident, the right to fix the price of the 
gas thus roade and sold. No other conclusion can be drawn from the prem- 
ises. A sale implies a priée. It would be but the granting of a barren right 
indeed whieh would confer power to ineur expense and perform labor, and 
yet deny the power to flx and to reap the fruits of that labor, to wit, the price. 
Whatsoever the law necessarily implies in a statute or In a contract is as 
much part and parcel thereof as If expressly stated thereln. So tiiat by the 
terms of the charter of the respondent company its right to fix the price of its 
produet was as much a part of its charter as if it had been, in terms, set 
forth in section 5 of the original act of incorporation." 

The words of the grant in the case at bar, "power • « • 
to provide for supplying the city with water," are clear and un- 
ambiguous, and, in my opinion, admit of no other reasonable con- 
struction than that they were intended to confer upon the city 
of Los Angeles, so far as concerns the means necessary to supply 
the city with water, powers as ample as the législature itself 
possessed. This délégation of power to the city was not, of 
course, a relinquishment by the législature of its control over the 
subject. The législature could at any tim« revoke the power dele- 
gated to the city, and provide directly, through agencies of its 
own sélection, for supplying the city with water, provided such 
revocation or provision should not impair any previously vested 
rights. In Illinois Trust & Savings Bank v. City of Arkansas City, 
supra, the words of the grant were: 

"Full power and authority to contract for and procure water works to be 
■constructed for the purpose of supplying the inhabltants of such cities with 
water." 

While this phraseology is more diffuse, the grant it makes is 
neither clearer nor broader than the grant in the case at bar; and 
with référence to the former the court of appeals for the Eighth 
circuit said : 

"The powers granted to this city by the législature of the state of Kansas 
to contract for and procure water works are plenary and unlimited, save by 
the duty to exercise them with reasonable discrétion, and it is not the prov- 
ince of the court to contract or clip the législative gn^ant" 

Grants of this power hâve been upheld in some well-considered 
cases, on the ground that the power is a business or proprietary 
power, as distinguished from a governmental or législative power. 
Illinois Trust & Savings Bank v. City of Arkansas City, supra; 
City of Cincinnati v. Cameron, 33 Ohio St. 336, 367; Safety In- 
sulated Wire & Cable Co. v. City of Baltimore, 13 C. C. A. 375, 66 
Fed. 140; State v. Mayor, etc., of City of Great Palis (Mont.) 49 
Pac. 15, 21; 1 Dill. Mun. Corp. § 27, In the fiiot pf thèse cases 
the court says : 
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"In contractîng for water worts to supply Itself and Its Inhabltants wltb 
water, the clty is not exerclslng Its governmental or législative powers, but 
Its business or proprietary powers. The purpose of such a contract is not 
to govern its inhabitants, but to obtain a prlvate benefit for the clty itself 
and its denizens. 1 Dill. Mue. Corp. § 27; City of Cincinnati v. Cameron, 33 
Ohio St. 336, 367; Safety Insulated Wlre & Cable Co. t. City of Baltimoi-b, 
Bupra, and cases clted under It." 

In City of Cincinnati v. Cameron the court says: 

"The power given to a clty to construet sewers is not a power glven for 
governmental purposes, nor is It a public municipal duty imposed upon tlie 
City, like that of keepîng streets In repair, but It is a spécial législative graut 
to the clty for priva te purposes. The sewers of the city, llke its works for 
supplying the city with vs^ater, are the private property of the city. The cor- 
poration and its corporators, Its citizens, are alone interested In them. The 
outside public, as people of the state at large, hâve no interest in them, as 
they hâve in the streets of the city, whlch are public highways. City of 
Détroit v. Corey, 9 Mich. 165." 

If, however, it be conceded, contrary to thèse authorities, and 
as claimed by défendants, that the power of a city to regulate 
water rates is législative or governmental, the city may, by con- 
tract, abridge such power, under an implied as well as an express 
législative grant; and this rule is recognized by many of the au- 
thorities upon which défendants rely. Thus, in one of them it is 
said : 

"Powers are conferred upon municipal corporations for public purposes; 
and as thelr législative powers cannot, as vre hâve just seen, be delegated, 
Bo they cannot, wlthout législative authority, express or implied, be bar- 
gained or bartered away. Such corporations may make authorized contracts, 
but they hâve no power, as a party, to make contiacts or pass by-laws which 
shall cède away, control, or embarrass their législative or governmental pow- 
ers, or which shall disahle them from performing their public duties. • • •" 
1 Dill. Mun. Corp. (4th Ed.) § 97. 

It is worthy of note that the words, "without législative author- 
ity, express or implied," are not found in the flrst three éditions 
of Judge Dillon's work. I take it, therefore, that a review of the 
Bubject made by him subséquent to said éditions satisfled him 
that the governmental as well as business powers of a city could 
be abridged by contract, if there were législative authority there- 
îor, and, that such authority could arise by implication as well 
as by express grant. See, also, State v, Cincinnati Gaslight & 
Coke Co., 18 Ohio St. 293 ; Santa Ana Water Co. v. Town of San 
Buenaventura, supra; Illinois Trust & Savings Bank v. City of 
Arkansas City, supra. As already stated, môst if not ail of thé 
cases cited by défendants on this point, some of which are specially 
referred to below, relate to exclusive franchises; and in many of 
thèse cases the franchises are denied, not because they involve 
the exercise of governmental functions, but upon the grounds that 
they are monopolies, and unnecessary to the accomplishment of 
the gênerai objeçts of the grants; and herein lies the wide dis- 
tinction between such cases and the case at bar. In Jackson 
County Horse R. Co. v. Interstate Rapid Transit Ry. Co., 24 Fed. 
308, 309, it is said: 

"Agaln, exclusiveness of occupation Is not necessary to the full performance 
cf a street-railroad company of aU Its functions. The running of a Street rail- 
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road on one street Is in no manner Interfered with by the ninnlng of a 
similar road on a parallel street. Doubtless the profits of the one wlU be 
jncreased If the other is stopped. Monopoly implies Increase of profits. But 
the question of profits is very différent from that of the unimpeded facilltles 
for transacting business. The latter may be granted without any exclusive- 
ness. And power to grant ail facilîtles for transacting business does not 
Imply power to forbid ail others from transacting lilie business. Even wherc 
a charter is granted by the législature directly, it grants no exclusive right, 
unless the exclusiveness is expressly named. As said by Judge Dillon (2 
Mun. Corp. | 727): 'But a législative grant of authority to construct a 
street rallway is not exclusive, unless so declared in terms; and therefore 
the législature may at will, and without compensation to the flrst company, 
authorize a second rallway on the same streets or Une, unless it has dis- 
abled itself by making the first grant irrepealable and exclusive.' And, if a di- 
rect grant from a législature earries no implication of exclusiveness, why 
should it be presumed that the législature intended to vest in a city the power 
to give exclusive privilèges, when it has in terms granted no such power? 
Will the power to create monopolies be presumed, unless it is expressly with- 
held? That would reverse the settled rule of construction, which is that noth- 
Ing in the way of exclusiveness or monopoly passes, unless expressly named." 

Again, in another case relied on by défendants, the grant of an 
exclusive right of selling to the city of Helena ail water required 
by it, etc., for the period of 20 years, was held to be void on the 
ground, among others, that it was a monopoly; the court saying: 

"Then, the power to provide the city with water, by mailing a propei- 
contract with some person to erect water worlfs and sell water to the city, 
being conceded, the next question that présents itself is as to the power of 
the city to malïe this particular contract. Is the présent such a contract as 
to be beyond the power of the city council to enter into so as to bind the 
municipal corporation? Does this contract create a monopoly? Por, if it 
does, it goes beyond the power of a city council. Monopolies may be created, 
but they must be called into being by the sovereign power alone. A city coun- 
cil has no authority to grant to any person a monopoly, e%'en where no ex- 
press prohibition is found in the charter, or other acts of the législature. 
Monopolles are contrary to the genius of a free government, and ought not 
to be encouraged by the people, or countenanced by the courts, exeept when 
expressly authorized by positive law." 

Not only does the court rest its décision upon the ground that 
the franchise was a monopoly, but it expressly recognizes the 
power of the city to abridge by contract, in some degree, its gov- 
ernmental functions, as follows: 

"But It is insisted by the council for respondents that the making of 
this contract or the passlng of this ordlnance is ultra vires, because it tîes 
up and embarrasses the functions of future councils. Every ordlnance in 
the nature of a contract would do this to some extent, and, unless the con- 
tract entered Into by means of this ordlnance should bind the city corpora- 
tion for an unreasonable tlme, this objection would not be fatal." 

The grant of power to the city in that case was as follows : 

"The city council shall hâve power to provide the city with water, erect 
hydrants and pumps, build cisterns and dig wells In the streets, for the sup- 
plylng of engines and buckets, • • • to provide for the prévention and 
extinction of fires." Davenport v. Kleinschmidt (Mont.) 13 Pac. 254. 

The court then holds that, under the peculiar terms of the con- 
tract in question, 20 years was an unreasonable time for it to con- 
tinue. This feature of the case, however, I will consider in a 
subséquent and more appropriate connection. 
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In Illinois Trust & Savings Bank v. City of Arkansas City, 22 G. 
C. A. 179, 76 Fed. 279, the court says: 

"Thls city, then, had thè power to grant to the gas company the privilège 
of using Its streets for water pipes, and it had power to rent hydrants of that 
Company, when thls contract was made. For the purposes of this discussion, 
we shall concède that It had no power to malse the privilège of the gas com- 
pany to use its streets exclusive, because such a grant tends to create a 
monopoiy. The gênerai rule Is that the législature alone has the power to 
make exclusive grants of this character, and that this authority does not 
vest In the municlpallty, unless it is expressly granted to it by its charter." 

In Omaha Horse Ry. Co. v. Cable Tramway Co., 30 Fed. 328, the 
monopoly feature of the grant th«re under discussion was referred 
to thus: 

"This rule of construction against the grantee, which applies in ail légis- 
lative grants, obtains with the greater force in a case like the one at bar, 
where the grant claimed is not merely the right to do something, but of a 
rlght to exchide ail the rest of the public f rom doing that thing. He who says 
that the state has given hlm a franchise, a right to do that which without 
that franchise he could not do, wlU be compelled to show that the franchise, 
the right claimed, is within the terms of hls grant. Much more strenuous 
must be the demand upon him for clear and explicit language in his grant 
when he claims that a part of It is not merely the franchise, the right to do, 
but also the right to exclude ail others of the public from exercising the 
same right, and the state, as the représentative of the public, from accord- 
ing the same rlght to another." 

In Saginaw Gaslight Co. t. City of Saginaw, 28 Fed. 529, in con- 
sidering the question whether the common council of that city 
had power to confer an exclusive franchise upon the plaintiff to 
light its streets with gas for 30 years, the court said: 

"That the state, in its soverelgn capacity, may grant a monopoly of this 
description, and that such monopolles will be protected against a subséquent 
conflicting grant, has lately been settled by the suprême court in New 
Orléans Gaslight Co. v. Louisiana Light & Heat Producing & Manufactur- 
Ing Co., 115 D. S. 650, 6 Sup. Ct. 252, and Louisville Cas Co. t. Citizens' Gas- 
light Co., 115 U. S. 683, 6 Sup. Ct. 265. But whether, under a charter 
simply authorlzing a municipal corporation 'to cause its streets to be llghted,' 
it may grant an exclusive privilège of this description for a tenu of years, 
is a widely-difCerent question. Bearing in mind that the powers of the 
municlpallty are strlctly Umited by its charter, it is needful to inqulre 
whether the grant of an exclusive franchise is a proper and reasonable 
method of exercising its authority to furnlsh gas to Its Inhabltants. We 
think It entirely clear that the city Is not bound to manufacture and furnlsh 
the gas itself, but may contract with any individual or company for the city, 
and, as an incident thereto, may authorize the use of Its streets for laying 
pipes and mains. ♦ • * It is clear, however, that there is no authority ex- 
pressly given to confer upon any corporation an exclusive right to occupy 
its streets for a number of years. • ♦ • The common law of England dé- 
clares that monopolies cannot emanate from the crown, and can only be 
conferred by act of parllament (Bac. Abr. tit. 'Monopoly'), and a by-law 
which créâtes a monopoly is vold (Jac. Law Dict). The greàt welght of 
authority in this country is In the same direction," etc. 

In State v. Cincinnati Gaslight & Coke Co., 18 Ghio St. 293, the 
court says: 

"Now, we concède that the streets of a city may be appropriated to author- 
izëd purposes, promotive of the convenience and welfare of its inhabitants, 
and not substantially Interfering with the public easement or rlght of travel. 
And from partial appropriations of this character rights of private prop- 
erty may arise which cannot rightfully be disturbed. But, when it is sought 
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to couple with such partial appropriation a stipulation that no further use 
of unôccupled portions of the streeta shall be tliereafter permitted or made 
for slmilar purposes, this is not the exercise of the power of appropriation, 
but an attempt to prohlbit Its exercise; and, when the effect is to create a 
private monopoly, the power of the city eouncil thus to devest itself of 
authorlty conferred upon It, as a public agent, for the benefit of others, 
must be clearly shown." 

In that case, however, the court holds that even the power to 
grant an exclusive franchise may arise by implication as well as 
from express terms; the language of the court being as follows: 

"And, assuming that such a power may be exercised directly, we are not 
disposed to doubt that It may also be exercised indirectly, through an agency 
of a municipal corporation, clearly Invested, for police purposes, wlth the 
necessary authority. But we hâve referred to thèse authorities as our justi- 
fication for saying that when a franchise so far in restraint of trade, and so 
pregnant with public mischief and private hardship, is drawn in question, 
and is clalmed to be derived through a municipal ordinance or contraet, 
the power of the municipal authorities to pass the ordinance or enter into 
the contraet must be free from doubt. It must be found on the statute boolt, 
In express terms, or arise from the ferma of the statute by Implication so 
direct and necessary as to render It equally cleax." 

This review of défendants' citations shows that in each case the 
franchise claimed was denied, not because it was législative or 
governmental in its nature, but because it was a monopoly, and 
in the first case for the additional reason that the franchise was 
not necessary to the accomplishment of the gênerai objects of the 
grant. Neither of thèse reasons applies to the case at bar. The 
abridgment of the right of the city to regulate water rates does 
not create a monopoly, and is a necessary means to the proper 
exercise of the gênerai power to supply the city with water. 

Défendants further insist that the rates flxed by the ordinance 
of 1897 are not unreasonable, or, in other words, that they allow 
to complainants a fair income on their investment. The question, 
however, as to the reasonableness or unreasonableness of the rates 
flxed by the ordinance is not hère involved. The only question, 
so far as concerns the matter of reasonableness, is whether or not 
the contraet of July 22, 1868, was reasonable; and in determin- 
ing this question the contraet should be construed, not in the 
light of developments that hâve since been made, but with référ- 
ence to the conditions which surrounded the parties at the date 
of the contraet. The fa et that said contraet, because of the rapid 
growth of the city of Los Angeles, has proved largely remunera- 
tive to the complainants, does not make the contraet unconscion- 
able. On this point the following extract from the case of Illinois 
Trust & Savings Bank v. City of Arkansas City, 22 C. C. A. 182, 
76 Fed. 283, may be aptly quoted : 

"It cannot but be clear to ail who are famlllar with the condition of clties 
of the second class— clties whose population was between 2,000 and 15,000— 
In the Btate of Kansas In 1872, when this grant was made, that It was not 
the intention of the législature of that state to Umlt the terms of thèse con- 
tracta to the single year during whlch the terms of office of the members 
of the city councils contlnued. The clties were young and poor, but they 
were ambltious and sanguine. They dld not hâve the ready money to con- 
struct tùe water works whlch the health and comfort or their inhabitants 
requlred. It is hardly possible that any individual or corporation could hare 



7ÎJ6 88 FEDBRAL REPORTER. 

been Induced to expend the thousanda o( dollars requlred to construct such 
Works as hâve been buUt In thls city in considération of the rlght to use 
the gtreets of the city for that purpose, and of the promise of rental for its 
hydrants for the llmited term of a single year. Thèse facts the members of 
the législature must hâve linown, and they undoubtedly granted this plenary 
power to contract for the very purpose of enabling the citles to procure a 
supply of water for thdir inhabitants by grants of privilèges to private 
parties to use their streets for that purpose for a reasonable term of years, 
and by covenants to pay rentals for hydrants for a lilîe term. In any event, 
the législature made this grant; and it thereby vested in the mayor and 
council pf the city the right to make such contracts for such terms as, in 
their discrétion, they thought proper." 

In another case it bas been beld tbat: 

"Where a city with a population of 5,000, and an assessed valuation of 
property of two and a quarter millions of dollars, contracts with a person 
giving him the exclusive privilège of laying water mains in the city for 30 
years, and providing that he shall furnlsh the city with 50 fire hydrants, 
for eacb of which it shall pay him a rent of $80 per year for the 30 years, 
with a stipulation that at the end of 10 years it may, at its option, 
buy the water works, at a priée commensurate with the productive value 
thereof, the contract will not, after the city has enjoyed the benefit of it 
for over 10 years, be held so unreasonably oppressive or contrary to public 
oolicy as to be void." Fergus Falls Water Co. v. City of Fergus Falls, 65 
Fed. 586. 

It is noticeable tbat in tbe case last cited tbe city of Fergus Falls 
was paying |80 per year for eacb bydrant, wbile in tbe case at bar 
the city of Los Angeles gets tbe use of tbe hydrants, now 500 in num- 
ber, free of charge. 

In Davenport v. Kleinschmidt, supra, wbere the court held tbat 20 
years was an unreasonable period for tbe continuance of the con- 
tract, the reasons for tbe ruling are tbus stated : 

"Is 20 years a reasonable timeî The city charter provides for the élection 
of the mayor and half the aldermen in April of eacb year. City Charter, 
art. 4, § 1. The complaint allèges the taxable property of the city of Helena 
to be not more than $5,000,000; that the bonded indebtedness of the city 
amounts to $19,500; that the floating debt. In outstanding warrants, amounts 
to $15,000. Four per cent, of the taxable property of the city would amount 
to $200,000. The charter permits the levy of taxes to the estent of three 
mills on the dollar for gênerai purposes, and the same for flre department 
purposes. City Charter, Amend. 1885, p. 25. On the présent valuation, thèse 
levies might amount to $15,000 eacb, if the taxing power was exerted to the 
limit. The city of Helena was chartered in 1881. Twenty years ago It was 
a mining camp on the banks of Last Chance gulch, contalning a f ew hundred 
people. The last officiai census of the city, taken In 1880, shows a population 
of not more than 4,000. Reliable data place the présent population at about 
10,000. The ordlnance provides that Woolston shall receive for the water 
ninning through each of the flrst 150 hydrants provided for, $20 per year 
out of the gênerai fund, and $80 per year out of the fire department fund; 
being $100 for each hydrant altogether, and amounting in the aggregate, for 
the 150 hydrants, to $15,000 per annum. Then, as the mains are extended, 
additional hydrants are required to be erected, and for thèse Woolston la 
to receive $13 per year out of the gênerai fund, and $52 per year out of the 
flre department fund; making in the aggregate $65 per year for each addi- 
tional hydrant. If ten miles more of pipe should be laid, at least 100 addi- 
tional hydrants must be pald for, at an annual cost of $6,500. If the whole 
cost of the 150 hydrants were to be paid out of the fire department fund, Vt 
would take every dollar which could be placed Into that fund, at the présent 
valuation. This ordinance is designed to be irrepealable and unchangeable 
for the period of 20 years. We hâve a right to consider ail thèse things In 
<2eterminlng whether or not 20 years is a reasonable time for such a contract 



LOS ANGELES CITY WATEB CO. V. CIXY OF LOS ANGELES. 737 

to run. Under ail the drcumstances Indicated, we cannot consider that the 
City council has the rlght to bind sueh a clty as Helena by such a contract 
for so long a period. We are not called upon to indicate what would be a 
reasonable time for which the city might make such a contract, if at ail. 
It is sufflcient for us to say in this case that 20 years is not a reasonable 
time. It is useless to argue that, if the council has power to bind the city 
for 20 years, it has the power to bind It for 100 or 1,000 years, or, on the 
other hand, to say that, if the council cannot bind the city for 20 years, It 
cannot do so for 1 year or 1 month. Such assertions of extrême cases 
may answer for illustration, but as arguments they are fallacies, whIch 
cannot bear the strong light of reason." Davenport v. Kleinschmidt (Mont) 
13 Pac. 256. 

Thus, it will be seen that the 20-year limit in the contract was held 
unreasonable, naainly, if not wholly, because of the expenditures 
which the city was annually incurring for hydrants. Hère there is 
no such expenditure. If the city of Los Angeles, however, was paying 
for its hydrants at the lowest rate above mentioned (|C5 per year for 
each hydrant), the expenditures on this account (there being 500 hy- 
drants) would amount in the aggregate to $;^2,500 per annum. The 
case last cited therefore does not support, but is against, défendants' 
contention, for, according to the theory of that case, the large bene- 
fits which the city of Los Angeles has enjoyed under the contract of 
July 22, 1868, in the way of free water and hydrants for municipal 
uses, saves the contract, if there were nothing else to do so, from the 
charge of unreasonableness. See, also, McBean v. City of Fresno, 
112 Cal. 159-169, U Pac. 358, and State v. Mayor, etc., of City of 
Great Falls (Mont.) 49 Pac. 15-21. 

Défendants further contend thac the limitation in said contract 
as to water rates is void because of the act of May 3, 1852 (St. Cal. 
1852, p. 171). Said act, however, is not applicable to the case at 
bar, for the reason that GrifiQn, Beaudry, and Lazard at the date of said 
contract were not incorporated under that or any other act, The 
following extract from the case of Santa Ana Water Co. v. Town of 
San Buenaventura, 56 Fed. 348, 349, is directly in point hère: 

"A statute of the state approved May S, 1852 (St 1852, p. 171), providing 
for the Incorporation of water companies, declared. In Its third section: This 
act shall not give to any company the rlght to supply any city with water 
unless it shall be previously authorized by an ordinance, or unless it be 
done in conformity with a contract entered Into between the city and the 
Company. Any contracts hereafter so made shall be valld and binding In 
law, but shall not take from the clty the right to regulate the rates for 
water, nor shall any exclusive rlght be granted, by contract or otherwise, 
(or a term ezceeding twenty years.' By this act It was declared, as wlU 
be observed, that no contract entered Into between a clty and a company 
Incorporated under the provisions of the act should 'tate from the city the 
rlght to regulate rates for water.' That provision had no application to 
Arnaz and his associâtes, for the reason that they were not incorporated 
under that or any other act" 

But it is insisted by défendants that, even if the contract in 
question does not violate said act of 1852, it is inconsistent with 
the policy of the state, as manifested in said act; citing 1 DilL 
Mun. Corp, § 319.. Défendants, it seems to me, mistake the scope 
and purpose of said act of 1852. Said act was, as shown by its 
title, simply "An act to provide for the incorporation of water 
companies," and does not purport to abridge the powers of munici- 
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pal c6rpôi;ati6ns, except ih |their dealings with the private corpo- 
rations cr&ated.unaer said àct- The powers of, municipal corpo- 
rationsi in their dealings with individuals are unafîected by said 
act of 1852. Défendants' claim, therefore, that it was the policy 
of the State, as shown in said act, to apply its provisions to indi- 
viduals, when, by a familiar rule of construction, individuals are 
excluded therefrom, is untenable. This is well illustrated by sec- 
tion 31, art. 4, of the constitution of California of 1849, and the 
jttdicial interprétation thèrèbf. That section prohibits the grant- 
ing of franchises by spécial législation to private corporations, yet 
the suprême court of the State holds, as hereinafter fuUy set forth, 
that grants of franchises to individuals are not within the pro- 
hibition. 

It is insisted by défendants that the case at bar is distinguish- 
able f rom that of Santa Ana Water Co. v. Town of San Buenaven- 
tura, supra, and comes within the reasoning in City. and County 
of San Francisco v. Spring Valley Water Works, 48 Cal. 493, — 
because GrifiSn and his associâtes procured their contract with 
the intention of forming a corporation to carry ont the same, and 
that soon thereafter, pursuant to said intention, the Los Angeles 
City Water Company, one of the complainants herein, was organ- 
ized by them. Now, I do not think that the power of the city 
to enter into the contract, or the validity of the contract, can 
be affected by the fact that the assignors of the water company, 
at the time they procured the contract, intended to assign it to 
a corporation thereafter to be formed. Suppose that, after the 
making of the contract, Griffin, Beaudi*y, and Lazard had changed 
their putposes, and concluded to carry out the contract as indi- 
viduals, ând had actually done So; could it be contended that 
the contract, if to-day held by them, would be invalid, because 
when they procured it they purposed its assignment to a contem- 
plated côtTporation? No one, I think, would so contend. The case 
of City and County of San Fraiicisco v. Spring Valley Water Works, 
supra, îs widely différent from the case at bar. Hère the con- 
tpâct was not conditioned upon the individuals to whom the fran- 
chise was granted (GriJïin and his associâtes) organizing them- 
sfelves into a Corporation; while in City and County of San Fran- 
cisco V. Spring Valley Water Works a condition similar to the 
one iiidiç;a|:ed did exist, and was the essential ground of the déci- 
sion, as shown by the following extract from the opinion of the 
court: 

"Thls brli^'g!j.,taB,to thé considération of the BKsIgn act, so-called. The first 
seven sectloné' èoÉfer upoîi Eûslgn ând hiS associâtes certain privilèges, and 
Impose upon them certain dutles, In respect to furnlshlng the city and 
eountyof San ^ITranclsco with .ifv^a^er for the extlngulshment of Ares and other 
jiaunlclpftl uses. . Section. 8, already. c^uoted, provides that 'this act shall not 
t^kë effect tilïlèss the parties .narùpd Jn section ohé shall, within sixty days 
after its passage; duly' opg'aiilze tWéihseïves in conformlty with the éxlsting 
laws regulatlngi corporations now In force In this state.' The grant, there- 
fore, yva«,;iM)ti to take effect untU Ensign and his associâtes had become a 
çorporat^cjn vjider éxlsting lavys. It tooli efCect as a grant, not to Ensign 
and his associâtes as private Individuals, but to the corporation when formed. 
It wag ' ai' atteiiipt by thé 'legislattire to confer, by spécial grant, upon a 
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prlvate corporation about to be formed, certain pecullar privilèges, and to 
Bubject It to certain dutles, not common to othér corporations formed under 
the same gênerai lav?. Fontlie reasons already stated, thls was not withln 
tlie constitutional powef ofc the législature. When Ensign and his associâtes 
became a corporation under the gênerai law, they took only such rights as 
were derlved from that law, and were subject only to such duties as it 
Imposed. The législature, by spécial act, could not increase or diminish 
elther." 48 Cal. 514. i 

Nor does the présent case come within the implied suggestion 
of the court in Water Co. v. Estrada, 117 Cal. 168, 48 Pac. 1075, 
that the intention of individuals to organize a corporation to carry 
eut the object of a franchise granted to them, other circumstances 
concurring, might inralidate the grant, for the reason that it does 
not appear in the case at bar that the city council acted with réf- 
érence to such intention, or had any knowledge of its existence, 
or that the contract was made for the purpose of evading the 
constitution. There is no intimation by the court in the case of 
Water Co. v. Estrada that a mère intention on the part of the 
grantees, undisclosed to the granting party, could invalidate the 
grant. What the opinion in that case does snggest (and even 
that was outside the facts) is that if the individuals to whom a 
franchise is granted intend, at the time of the grant, to form a 
corporation to carry out their contract with the city, and this in- 
tention is known to and acted upon by the city, and the contract 
is made for the purpose of evading the constitution, then it is 
invalid. None of thèse circumstances, however, except the inten- 
tion of the individuals, are shown to hâve existed hère, while there 
are strong reasons for presuming that there could not hâve been 
any intention to évade the constitutional inhibition against granta 
of franchises to private corporations by spécial législation. City 
and County of San Francisco v. Spring Valley Water Works, 48 
Cal. 515, the flrst case to hold that the provision of the constitu- 
tion which inhibited the création of private corporations by spé- 
cial législation included the grant of a particular franchise to a 
corporation already existing, was not decided until July, 1874, 
more than six years after the date of the contract, and more than 
four years after the ratifying act. That décision, therefore, could 
not hâve in any way aflected the parties to said contract. Cali- 
fornia State Tel. Co. v. Alta Tel. Co., 22 Cal. 398, which, contrary 
to the ruling in the Spring Valley Water Works Case, held that 
the grant of a private franchise to an existing corporation was 
not répugnant to the constitutional inhibition against the création 
of private corporations by spécial législation, was decided in July, 
1863, which was flve years prior to said contract; and it is rea- 
sonable to présume that the parties to said contract accepted that 
décision as correct and final, and therefore there was no occasion 
for any purpose or effort to évade the constitution. 

Défendants further contend that since the Los Angeles City 
Water Company was incorporated subséquent to the act of April 
22, 1858 (ât. Cal. 1858, p. 218), providing, among other things, that 
water rates should be fixed by commissioners, of whom two were 
to be appointed by the water company and two by the city, and, 
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iî they could not agreie, a flfth to be selected by the sheriflf, and 
since the constitutional provision hereinbefore quoted, prescribing 
a différent mode of establishing water rates from that contained 
in the act of 1858, was in efEect an amendment of said act (Water 
Works V. Schottler, 1X0 U. S. 362, 4 Sup. Ct. 48), binding upon 
corporations previously organized, said company can hâve no right 
to collect rates other than those established in the mode pre- 
Bcribed by the constitution, and that the fact of said company 
being the assignée of a contract which gave the grantees and 
their assigns the right in question cannot alter the case, as the 
company had no power to acquire such a right; quoting the fol- 
lowing from People v. Stanford, 77 Cal. 378, 379, 18 Pac. 88, and 
19 Pac. 693: 

"The défendant the Potrero & Bay View Railroad Company clalms the 
right to maintain a railroad, and to run cars thereon, upon the streets de- 
scribed In the answer, to collect tares, etc., under and by vlrtue of the act of 
April 2, 1866, purportlng to grant to certain persons, alleged to be assignors 
of the Potrero & Bay View Company the right to lay down and maintain an 
Iron railroad along and upon certain streets, and upon acts amendatory 
thereof and supplemental thereto. The act of 1866 was not a grant of a 
mère proprietary Interest In lands, but was, If valld, a grant of a franchise. 
The constitution of 1849 provlded: 'Corporations may be formed under 
gênerai laws, but shall not be created by spécial act' etc. Article 4, § 31. 
The true construction of that constitutional provision is that private corpora- 
tions inust dérive their powers from gênerai laws, and not from spécial 
statutes. City and County of San Francisco v. Spring Valley Water Works, 
48 Cal. 513. It folio ws that, if the grant of the franchise of laying down 
and maintaining a railroad within the limlts of San Francisco to certain 
persons thereln named was a valld and operative grant, yet the défendant 
corporatiob acqUired no right to the franchise by asslgnment from such per- 
sons. To uphold such asslgnment would be to give to the particular corpora- 
tion through it a franchise whleh other corporations of the same class 
could acquire only by grant from the supervisors, as provlded In the gênerai 
laws. San Francisco v. Spring Valley Water Works, supra," >, 

Défendants' counsel, in their examination of the case last cited, 
evidently failed to observe the fact that the clause quoted by them, 
and on which they rely, was from the opinion of a department, and 
that said clause was expressly overruled, on reheàring, by the court 
in bank, as follows: 

"As to other questions arising upon the answer, they relate to the spécial 
answer to the second count bf the complaint, which couht of the complalnt 
was held in the former opinion to be bad. We adhère to that opinion so far 
as it relates to thèse questions, except so far as it holds that a duly-organized 
corporation cannot take an asslgnment from its lawful owners of a franchise 
to lay down and maintain a street railroad. This Is based upon the constitu- 
tional provision that 'corporations may be formed under gênerai laws, but shall 
not be created by spécial act' Oonst art 4, § 31. Thls provision applies to the 
formation or création of corporations, and to the powers direct] y conferred 
upon them by législative enactment, and cannot, in our judgment, be con- 
strued as pfohlbltlng the asslgnment of a franchise to a legally created cor- 
poration by persons havlng the lawful right to exercise and transfer the same." 
Peuple y. Stanford, 77 Cal. 371, 18 Pac. 85, and 19 Pac. 698. 

The other case cited by défendants in this connection (Water 
Works V. Schottler, supra) is directly against their contention that 
the Los Angeles City Water Company could not acquire from indi- 
viduals a contractual right to collect water rates other than those 
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flxed,in ithe mode prescribed by its charter. This is shown so olearly 
by Judge Eoss in Santa Ana Water Co. v. Town of San Buenaventura, 
56 Fed. 347, 348, already mentioned, tliat I quota from his opinion 
as follows: 

"In the case entitled Water Works v. Schottler, 110 U. S. 847, 4 Sup. Ot. 48, 

the question arose whether thé rlght conferred upon water companies organ- 
ized under that act to partieipate in the fixing of the rates to be charged for 
water furnished by them constituted a eontract proteeted by the constitution 
of the United States against impairment by subséquent action of the state. 
The court held that the provision in the statute of 1858 in respect to the 
fixing of water rates was but one of the corporate privilèges granted by thç 
State; that it was part and parcel of the charter of the corporation, and noth- 
ing else, and therefore fell wlthin the power confen'ed by section 31, art. 4, 
of the constitution of the state. In existence when the act was passed to alter 
or repeal it. Chief Justice Waite, in delivering the opinion of the court, said: 
The organization of the Spring Valley Company was not a business arrange- 
ment between the clty and the company, as contracting parties, but the 
création of a new corporation to do business within the state, and to be gov- 
erned as a natural person or other corporations were or might be. Neither are 
the charter rights acqulred by the company under the law to be iooked upon 
as contracts with the clty and coiinty of San Francisco. The corporation 
wascreated by the state. Ail its powers came from the state, and none from 
the clty and county. As a corporation it ean eontract with the city and county 
in any way ailowed by law, but its powers and obligations, except those which 
grew but of contracts iawf ully made. dépend alone on the statute under which 
it wa3 organized, and such altérations and amendments thereof as may from 
time to time be made by proper authority. The provision for fixing rates 
cannot be separated from the remainder of the statute by calling it a eon- 
tract. It was a condition attached to the franchises conferred on any corpo- 
ration formed under the statute, and indissolubly connected with tbe re- 
served power of altération and repeal.' It will be observed that while the 
court held that each and every right conferred by the statute under which 
the company was incorporated was a part and parcel of Its charter, and that 
only, and therefore subject to altération or repeal, the right of any company to 
eontract with the city or towh in any way ailowed by law was expressly 
recognized and declared." 

Judge Ross, later, at page 351, after referring to People v. Stan- 
ford, supra, announces his conclusion on the point under considéra- 
tion as follows: 

"The construction placed upon the constitution of the state by the highest 
court in existence under It ia binding on this court, and, under the construc- 
tion thus adopted by the suprême court of Californla, it is obvious tliat, the 
complainant corporation was compétent to take by assignment whatever 
rights the eontract of January 4, 1869, conferred upon Arnaz and his associâtes, 
and that were assignable by them." 

Complainants urge another ground in support of the eontract, name- 
ly, that, if it was made without original authority on the part of the 
city, it has been subsequently validated by the act of April 2, 1870, 
which, so far as material hère, is as follows: 

"Section ]. The foUowing acts, contracts and ordinances of the mayor and 
common council of the city of Los Angeles are hereby ratified and eonfirmed: 
The eontract and lease for the care and maintenance of the Los Angeles Oity 
Water Works, entered Into and made between the mayor and common council 
of the city of Los Angeles, on the one part, and John S. Griffln, Prudent 
Beaudry and Solomon Lazard, on the other part, dated the twentleth (20th) 
day of Jiily, eighteen hundred and sixty-eight (1868) ; and also the ordiuance 
conflrmatory of the same, passed- July the twenty-second (22d) eighteen 
hundred and sixty-eight (1868) which eontract and ordinance are recorded in 
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tbeofflce.of, the county ■pecorder. ol Los Angeles c<)U)ity,j,tn ,Book one of 
îifiscellanëoua Eècords, pages foUr Minndi'ed and twerity^eïgbt' (428) to four 
htindî^d àlid thlrty-one (431). • • • •"' St. Cal. 186»-70, pp. 635, 636. 

Défendants argue that the effect oi said act, if opérative, would be 
to confer a franchise on the Los Angeles City Water Company, and 
therefore thé act is violative of that provision of fiie constitution 
of the state, then in force, prohibiting the création of private corpora- 
tions by spécial act; citing Boad Co. v. Oole, 51 Cal. 381, City and 
County of San Francisco v. Spring Valley Water Works, 48 Cal. 493, 
and other cases. The provision of the constitution rèf erred to (article 
4, § 31) isas foUowa: 

"Corporations may be formed under gênerai laws, but shall not be created by 
Spécial aCt, exçept for municipal purposes." 

This argument of défendants seems to me to be unsound. As- 
suming, for the purposes of said argument, that the city of Los An- 
geles was not originally authorized to make the contract of July 32, 
1868, still I think that the équivalent of such authority was supplied 
by said act of April 2, 1870, and said contract thereby made as «valid 
as it would hâve been had fuU authority existed from the outset. 
Whatever a législature may originally authorize, it can, if the con- 
stitution under which it exists interposes no obstacle, subsequently 
ratify; and such ratification is équivalent to an original grant of 
power, opérative by relation, as of the date of the thing ratifled. This, 
according to ail the authorities, is the theory and effect of a ratifying 
act 

"Ratification, as it relates to the law of agency, is the express or Implied 
adoption of the aets of another by one for whom the other assumes to be 
acting, but without authority; and this résulta as effectually to esta blish the 
duties, rights, and llablllties of an agency as if the acts ratifled had been 
fully authorized in the beginning." 1 Am. & Eng. Enc. Law (2d Ed.) p. 1181. 
"By the ratification of the unauthorlzed act the relation of principal and agent, 
wlth ail the rights and duties incident thereto, is as fully established as if 
the authority had been conferred originally. The ratification relates back to 
the tlme of the performance of thé acts, as expressed in the famiiiar maxim, 
'Omnis ratlhabltlo retrotrahitur et mandate priori sequiparatur' " (Id. p. 1213) ; 
that is, "Every subséquent ratification has a rétrospective efCect, and is 
équivalent to a prier command" (1 Bout. Law Dict. p. 220). 

Again it has been said: 

"Until ratification, no liabllity to principal exists; but, after ratification, 
liabillty relates back to the tlme when the obligation was undertaken. In 
other words, to adopt the exposition of an eminent German commentator, 
when an agent undertakes an act for another person, the légal character of 
the act remains undetermined until such other person décides whether or not 
he will ratify.' The contract is not void, but oecupies the same position aa 
one that is condltlonal. The thlrd pàrty contracting is bound from the tlme 
of Ihe institution of the contract, and not merely from that of the ratifica- 
tion, ïhe agent cannot, even in this intermediate period, release the thlrd 
paxty from Uability. A fortiori such release is not worked by the inter- 
vening death or other incompetency of the agent. • • * It bas just been 
noticed that the principal, by the act of ratification, puts himself in hls 
agent's place. From this it folio ws that the ratification acts retrospectiveiy; 
and nowhere is this more unhesltatlngly expressed than in the Eoman law. 
The principal, so that law assumes, puts himself, by the ratification, back 
Into the period In whleh the contract was executed. • • • Whart. Ag. §§ 
76, 77. 
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In Supervisoi's v. Brogden, 112 U. S. 261, 5 Sap. Gt. 125, the court 
said: 

"Since what was done In this case by the constltutlonal majorlty of quali' 
fled electors, and by the board of supervlsors of the county, would hâve been 
légal and binding upon the county had it been done under législative authorlty 
previously conf ei-red, it is not perceived why subséquent législative ratifica- 
tion is not, in the absence of constitutional restrictions upon such législation, 
équivalent to original authority." 

Further in the same case the court quotas frohi Sykes v. Mayor, etc., 
55 Miss. 137, as follows: 

"The idea implied in the ratification of a municipal aet performed without 
previous législative authority is that the ratifying eommunicates authority, 
which relates bacls to, and retrospectively vivifies and legalizes, the act, as 
if the powerhad been previously given. Such statute is of the same Ironnrt 
as an original authority." 

See, also, Grogan v. City of San Francisco, 18 Cal. 590; People t. 
BrooiiS, 16 Cal. 27; Ralphs v. Hensler, 97 Cal. 296, 32 Pac. 243; Zott- 
man v. City of San Francisco, 20 Cal. 97; and Taylor v. Robinson, 14 
Cal. 396. 

From thèse authorities it results that the act of April 2, 1870, is, 
in légal contemplation, the same as an act conferring power original- 
ly upon the city to malve the contract with Griffin and his associâtes. 
Such, indeed, is the admission of défendants themselves, in one para- 
graph of their brief, which is as follows: 

"ïhe act does not purport to vest in the elty the power generally to make 
contracts with référence to providing a supply of water, but it attempts to 
conflrm a particular contract, and is of exactly the same nature as if an act 
had been passed, prior to the exécution of the contract, specially authorizing 
the city to enter Into It" 

Now, if the législature had passed an act, prior to the exécution of 
the contract with GriflBn, Beaudry, and Lazard, specially authorizing 
the city to enter into said contract with said parties, such an act 
would hâve been valid; for, as already shown, the constitutional in- 
hibition against the création of private corporations by spécial légis- 
lation does not include grants of franchises to individuals. 

My views in regard to that clause of the contract of July 22, 1868, 
now under considération, wherein the city agreed that it would not 
reduce water rates below those charged at the date of the contract, 
may be summarized thus: The city of Los Angeles, by virtue of the 
acts of April 4, 1850, and March 11, 1850, hereinbefore mentioned, 
which constituted the original charter of said city, was authorized to 
make said agreement; and, further, if such original authority did no+ 
exist, the agreement was validated by the ratifying act of April 2, 
1870. Thèse views render unnecessary the détermination of the 
question of estoppel urged by complainants in their last brief. 

2. The next défense to the suit is that there is no proof that the 
rates flxed by the ordinance of 1897 are less than the rates that were 
charged by the assignors of the water company at the date of the con- 
tract, July 22, 1868. The évidence adduced on this point consists of 
a report, made in 1870, of a joint committee of the city and water 
company, appointed for the purpose of fixing water rates, which report 
states, in substance, among other things, that said committee had 
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establisEed water rates, taking as a guide the rates charged in 1868, 
and a similar report made in the year 1874, which reports were ac- 
cepted and approved by the mayor and council of the city of Los 
Angeles. Défendants insist that the statements in said reports that 
the committee had taken as a guide the rates charged in July, 1868, 
are hearsay dedarations of a committee of tiie council, not binding 
upon the city; citing 1 Dill, Mun. Corp. (4th Ed.) § 237, note on 
pages 321, 322. I hâve examined the cases below mentioned, -which 
are among those cited by Judge Dillon in the note referred to, and 
find that, so far from sustaining, they antagonize, défendants' conten- 
tion. The rule, as I gather it from thèse cases, is this: A cor- 
poration, municipal as well as private, is bound by the déclarations 
of its oflBcers, where such déclarations accompany, and are explana- 
tory of, an act donc by the ofiQcer in the scope of his authority. Glidden 
T. Town of Unity, 33 N. H. 571; Lasalle Co. v. Simmons, 10 Dl. 516; 
Eailroad Go. t. Ingles, 15 B. Mon. 637; Gray v. Eollingsford, 58 N. H. 
253; Bridge Co. v. Betsworth, 30 Conn. 380; Grimes v. Keene, 52 
N. H. 330. 
The following extract is from Glidden v. Town of Unity, supra: 

*'In ail American courts, towns and other corporations are now to be con- 
sidered as subject to the same presiimptions and implications arlsitig from 
their corporate acts or the acts of their agents, wlthln the scope of thelr au- 
thority, without either vote, deed, or writlng, as In the case of natnral persons. 
Vide authorities collected in 2 Kent, Comm. 290, and Ang. & A. Corp. 212. 
They may be bound by the express promise of their agents or offlcers, actlng 
wlthln the seope of their authority, or such promise may be Impiied against 
the corporation from the acts of its agents within their authority, as in the 
case of natural persons. Smltii v. Flrst Gong. Meeting House, 8 Pick. 178; 
Bellows V. Banlj, 2 Mason, 31, Fed. Cas. No. 1,2T9. 

In Lasalle Co. v. Simmons, supra, the court says: 

"The déclarations of the commissioners respectlng the payment of the 
money were not compétent évidence against the county. They wcre not marie 
by them while ofBcially representing the county in this transaction. Tlic 
déclarations of an agent, while engaged In the business of his principnl, 
respectlng a particular matter then depending, are a part of the res gestœ 
of the transaction, and bindlng on the principal; but those made out of the 
course of the agency, when the agent is not actlng for the principal In the 
particular transaction concernlng which they are made, are mère hearsay, 
and not admissible in évidence against the principal. 1 Greenl. Ev. §§ 113, 
114; Story, Ag. §§ 134, 135." 

In Railroad Co. v. Ingles, supra, the court said: 

"The doctrine Is well settled that, where the acts of the agent wUl blnd the 
principal, there his représentations and statements respectlng the subject- 
matter wlll also bind him. If made at the same time, and constituting part 
of the res gestœ. Wherever what the agent did is admissible in évidence, 
then whatever he said on the subject while doing It Is also évidence against 
the principal. The court therefore did not err in admittlng this testimony." 

The committees above mentioned were in the performance of the 
duty expressly enjoined upon them by the city, and the statements 
in their reports that they had followed the rates charged in July, 
1868, were explanatory of the rates they established, and there- 
fore said statements are clearly within the rule enunciated by the 
foregoing authorities. The same remark applies to the actions 
of the council and mayor in accepting and approving said reports. 
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Défendants further suggest that it does not appear from said 
statements whether the time referred to in July, 1868, was prior 
or subséquent to the 22d day of that month, the date of the exécu- 
tion of the contract This suggestion, I think, is without force. 
The statement is that the committee established rates, etc., "tak- 
ing as a guide, as near as can be, the charges and rates for domestic 
purposes charged in July, 1868." The obvious meaning of this 
statement is that the charges and rates therein referred to pre- 
vailed, not merely on a particular day in July, but during said 
month. I hold that the reports above mentioned, and the actions 
of the city council and mayor thereon, show that the rates flxed 
in said report of 1870 were the rates charged by the assignors of 
the water company July 22, 1868. 

3. The next défense relied on is that complainants are not enti- 
tled to a decree annulling the ordinance of 1897 for the reason 
that complainants hâve violated, and are still violating, a mate- 
rial provision of said contract, by taking from the Los Angeles 
river more than 10 inches of water, measured under a 4-inch 
pressure; citing Pom. Eq. Jur. §§ 1841, 1407. Défendants admit 
that ail the water taken from the river prior to October 20, 1896, 
was taken with the consent of the city, as provided in the con- 
tract, and it does not appear that a greater quantity was being 
taken when this suit was commenced, March 4, 1897, than was 
taken in October, 1896; but défendants claim that said consent 
was withdrawn on the date above mentioned, October 20, 1896. 
If it be eonceded, as claimed by défendants (which, however, I do 
not décide), that the provision of the contract limiting the quan- 
tity of water to be taken from the river without the previous con- 
sent of the city is suffîciently certain for enforcement, or, more 
specifically, that said quantity is 10 inches, measured under a 4- 
inch pressure, still the consent of the city to the taking of a 
greater quantity, once given, cannot be withdrawn during the life 
of the contract, for the reason that large expenditures hâve been 
made by complainants in reliance upon such consent. Rhodes v. 
Otis, 33 Ala. 600; Woodbury v. Parshlev. 7 N. H. 237; Lacv v. 
Arnett, 33 Pa. St. 169; Russell v. Hubbnrd, .50 111. 337; lîeall v. Mill 
Co., 45 Ga. 33; Veghte v. Power Co., 10 N. J. Eq. 1.53; Railroad Co. 
V. Battle, 66 N. G. 546. The rnle enunciated in the foregoina^ cita- 
tions bas also been recognized and applied in California. Flickin 
ger V. Shaw, 87 Cal. 120. 25 Pac. 268; Grimshaw v. Beloher, 88 Cal. 
217, 26 Pac. 84; Smith v. Green, 109 Cal. 228, 41 Pac. 1022. From 
the syllabus of the case last cited I quote as follows: 

"As a gênerai rule, one who rests his claim to an easpinent on a verbal con- 
tract alone, unexeeuteci and unaceompanied liy any other facts, bas no rlghti 
thereto which he can enforce; yet where a paroi Ilcense to talîe half the wa- 
ters of a stream has been executed, and investments hâve been made upon the 
faith of It, the license is Irrévocable." 

4. Défendants further contend that complainants hâve so acqui- 
esced in the action of the council in the flxing of water rates as 
to estop them from maintaining the présent suit, and also hâve 
been guilty of such lâches in not sooner seeking an injunction 
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agiainst'the infringement of their Fights as is fatal to the relief 
they bûiW «eek. This contention, in my opinion, ismot well taken. 
80 faP' f rom thë^ actioû of the city council having been aoquiesced 
in by the complainants, it has been the subject of repeated pro- 
tests. But, even if the complainants had not protested, their 
acquiescence in ordinances establishing rates prior to the year 
1896 would not be acquiescence in the ordinance of that year, for 
the obvions reason that the last-named ordinance made a greater 
réduction of rates than any previous ordinance. Without référ- 
ence, however, to the facts' that? the ordinances of 1896 and 1897 
made greater réductions than had been made in previous ordi- 
nances, it may be stated broadlyîthat acquiescence in an ordinance 
passed one year cannot be acquiescence in an ordinance passed the 
succeeding year. The ordinances passed consecutively through a 
séries of years, beginning, for instance, vrith 1880, and extending 
down to 1889, were not one continuons act infringing complain- 
ants' rights, but each ordinance was a separate and distinct in- 
fringement, and therefore acquiescence in one does not estop the 
complainants from assailing aàother. 

5. Défendants further contend that if the limitation in the con- 
tract of July 22, 1868, upon the power of the city to flx water rates, 
be valid, the ordinance of 1897 is void upon its face, and does not 
throw any cloud upon complainants' rights under said contract, 
nor expose their property to forfeiture, and therefore complainants 
hâve adéquate remédies at law, by actions for collections of water 
rates; citing Water Works v. Bartlett, 16 Fed. 615; Alpers v. 
City and County of San Francisco, 32 Fed. 503; and Murphy v. 
East Portland, 42 Fed. 308. This contention is erroneous, in its 
assumption that the ordinance referred to is void upon its face, 
and, besides, is fully answered by the décision on demurrer in 
the case of Santa Ana Water Co. v. Town of San Buenaventura, 
supra. That case, so far as concerns the question of équitable 
jurisdiction, is in ail essential respects similar to the case at bar. 
This is not true, however, of any of the three cases cited by de- 
fendants in this connection. Moreover, two of said cases (Alpers 
V. City and County of San Francisco, supra, and Murphy v. East 
Portland, supra), so far from supporting, are, in one respect, 
against, défendants' contention. They hold, it is true, that the 
judiciary will not restrain the passage by a municipal corporation 
of a proposed ordinance upon a matter within the législative dis- 
crétion of such corporation; but they at the same time expressly 
recognize the competency of the courts, after the passage of such 
an ordinance, to annul or arrest its enforcement if it be uncon- 
stitutional. The case mainly relied on by défendants, however, 
is that of Water Works v. Bartlett, supra, in which the court held 
that the prOposed ordinance, whose adoption was sought to be 
restrained, if void at ail, was void on its face, and that, because 
everybody is presumed to know the law, no injury could resuit 
therefrom. The very essence of the rule there enunciated by Judge 
Sawyer is that the facts which nullify the ordinance must appear 
from its inspection; the theory being that since the facts appear 
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upon the face of the ordinance, and everybody is presumed to 
know the law applicable to such facts, the ordinance is a procla- 
mation of its own nullity, and therefore cannot, in contemplation 
of law, be productive of harm. Thus, it will be seen that the 
rule is extremely teehnical; and Judge Sawyer himself, while en- 
forcing it, as he in effect says, under the constraint of précédents, 
freely criticises its severity. In order to justify the application 
of such a rule, every requirement of it should be fully met. The 
reason why the ordinance in Water Works v. Bartlett, supra, if 
void at ail, would bave been void upon its face, was that the 
alleged contractual rights which it attempted to devest were 
granted by an act of the législature of Oalifornia (that of April 
22, 1858), which act, without pleading or proof, was within the 
court's kuowledge. In the case at bar, however, the ordinance, 
upon its face, is valid; and its invalidity appears only when con- 
sidered in connection with the contract of July 22, 1868, and évi- 
dence showing what the water rates were at that date. While 
the court takes judicial notice of the ratifying act of April 2, 
1870, still, since the provisions of the contract of July 22, 1868, 
are not embodied in said act, I am not sure that said provisions 
are matters of judicial kuowledge, although such seems to be the 
ruling of the court (one of the justices dissenting) in Brady v. 
Page, 59 Cal. .52. Conceding, however, that the court will take 
judicial notice of ail the provisions of said contract, still the one 
in question simply provides that water rates shall not be reduced 
below the rates then charged without indicating what those rates 
were; and therefore the invalidity of the ordinance appears, not 
upon its face, but only in connection with extraneous évidence 
of what the rates were in July, 1868, and for this reason com- 
plainants hâve adduced that évidence in the présent case. 

Défendants, in one of their briefs filed on demurrer, discussing 
the branch of the case now under considération, say; 

"The position of complalnants' counsel seems to be that, merely because 
they ean contemplate the possibility that they are intended to be Included 
within the provisions of the ordinances which are attaclied hère, they can 
obtain the déclaration of this court that the acts of the council are void, 
Irrespective of the question whether anythlng Is ever done to infringe their 
rights of property or not. In other words, they daim that they are entitled 
to hâve the theoretical question of law, concerning the validity of their con- 
tract and the Invalidity of the ordinance in question, determined by this court 
merely for their own satisfaction, and without showing that any irréparable 
damage will ensue !f the contract Is valid, and the ordinances are void. If 
the contract is void, and the ordinances are valid, the compiainants bave no 
equlty; and if, on the other band, the contract is valid, and the ordinances 
are void, then no damage can resuit to compiainants, In contemplation of 
law, as the clty is not doing or attempting to do anythlng that will in any 
way Interfère with the property of compiainants." 

Thèse commenta do not correctly présent the situation as dis- 
closed by the pleadings and proofs. Under the circumstances of 
this case, the ordinance itself is an infringement of compiainants' 
property rights, because it hinders them in the collection of that 
compensation, to which they are entitled under the contract of 
1868; and it is idle to say that relief cannot be had in equity 
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because the power and duty of the city ended with the passage 
of the ordinance, and no effort is now being made by the city for 
its enforcement. The ordinance, by reason of the severe pains and 
penalties which apparently fortify it, is daily, hourly, and mo- 
mentarily enforcing itself. The défendants must either submit 
to the terms of the ordinance, or incur unusually onerous expendi- 
tures. It is reasonably certain that if, with the ordinance stand- 
ing, they were to undertake the collection of rates in excess of 
those prescribed in the ordinance, they would be resisted at every 
point by the consumera of water, and thus be driven to innumer- 
able actions at law. Besides, should they, in any instance, suc- 
ceed in collecting without an action a higher rate than the ordi- 
nance prescribes, it is equally certain that they would thereby 
bring upon themselves protracted and heavy litigation, having for 
its object forfaiture of their entire System of works. Surely thèse 
injuries are irréparable, and actions at law, so far from being adé- 
quate to the exigencies of the situation, are, as complainants, in 
their brief, forcibly put it, mère mockeries of a remedy. 

Défendants further suggest that the équitable relief prayed for 
by the complainants ought not to be granted for the reason that 
a decree annulling the ordinance of 1897 could not become final 
until afflrmed on appeal by a court of last resort, and that before 
this could take place the year for which the ordinance was passed 
will hâve expired. This suggestion, in my opinion, is without 
force. If the views, which I bave already expressed are correct, 
complainants' rights under the contract ôf July 22, 1868, cannot 
be adequately protected in any other way than by an annulment 
of said ordinance; and the possibility or probability that the en- 
forcement of a decree to that effect may be postponed by an appeal 
until the ordinance expires of its own limitation afifords no rea- 
son for a déniai by this court of the relief, to which it finds the 
«omplainants entitled. In San Diego Water Co. v. City of San 
Diego, 118 Cal. 556, 50 Pac. 633, which was a suit to annul a city 
•ordinance, the trial in the lower court was had after the expira- 
tion of the year covered by the ordinance ; and, although the déci- 
sion of the suprême court in bank was not rendered until more 
than six years thereafter, and specially adverts to the date of the 
trial in the lower court, the case was sent back for a new trial. 

My conclusions are that the contract of July 22, 1868, between 
the city of Los Angeles and the assignors of the water company, 
in so far as said contract provides that the city shall not reduce 
water rates below those charged at said date, is valid, and that 
the ordinance of 1897, which was passed pursuant to constitutional 
and législative requirements of the state of California, does reduce 
water ^tes below the minimum so prescribed, thereby impairing 
the obligation of said contract, and should be annulled. A de- 
cree conformable to this opinion will be entered. 
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SPEEE V. BOARD OF COUNTY COM'RS OF KEARNEY COUNTY, KAN. 
(Circuit Court of Appeals, Eighth Circuit. June 20, 1898.) 
No. 1,003. 

1. CouNTiEs— Obganization — POWERS OF Temporary Board op Commissioh- 

ERS. . 

Under Gen. St. Kan. 1889, par. 1577 et seq., provlding for the organiza- 
tion of new counties, ami anthori?;ms; the governor to appoint tetnporary 
offlcers, on vvhose qualification "the county shall be deemed to be diily 
organized," a temporary board of commissioners so appointed lias power 
to audit claims for legitimate county expenses, and to issue warrants 
therefor. 

2. JdDGMEST — CONFORMITT TO ISSUES. 

A gênerai judgment for défendant, whlch does not clearly show that 
it rests solely on a plea that the action was prematurely brought, cannot 
be sustaiiied by the sufficiency of that plea and of the proot under it, 
where the plea in abatement is joined wlth pleas in bar in the same action. 

8. Appkal and Error—Revibw— Question not Presented to Trîal Court. 
In an action on county warrants, a plea in abatement on the ground 
that the warrants were not presented to the county treasurer for payment 
before suit brought, which was not presented to the trial court for décision, 
will not be considered by an appellate court, where it does not appear 
that the failure to présent the warrants was prejudicial to the county. 

4. CO0NTY Warrants— Validity — Evidence of Ovekissde. 

A contention that county warrants in suit are void because issued after 
the llmit in araount authorized by statute bad been passed is not sup- 
ported by proof that the warrants in suit were issued in the order of the 
numbers they bear, and that warranta bearing lower numbers than any 
in suit were issued to an aggregate amount, which stlU left & margin 
within which others might legally be issued. 

il. Tkial — Direction of Verdict— Province of Court. 

It Is only when the évidence upon an issue Is free from conflict, or bo 
clear and convlncing that ail reasonable men who exercise an honest 
Judgment upon it are compelled to reach the same conclusion, that the 
court is Justifled in withdrawing the question from the jury. 

6. Counties- Temporary Commissioners — Employment of Counsel, 

A temporary board of commissioners, appointed under the law8 of 
Kansas on the organization of a new county, bas power to employ 
attorneys to protect the interests of the county, and advlse Its offlcera, 
until the élection of a county attorney. 

7. County Warrants — Presumption of Validity — Evidence to Impeach. 

Warrants issued by a board of county commissioners having authority 
to allow claims against the county, in payment of claims regularly 
allowed, are prima facie évidence of the just indebtedness of the county; 
and where a warrant In suit purported to be issued in payment for the 
services of an attorney previously employed by the board, and was In 
itself reasonable In amount, the fact that other warrants, âggregating 
a large amount, were also Issued on the same day to the same person, 
does not authorlze the court to wlthdraw from the jury the question of 
the validity of the warrant In question, and direct a verdict on the 
assumption of Its invalidity. 

8. Same— Support of Poor— Power op Commissioners. 

Under the statutes of Kansas requlring counties to support the poor, 
and the boards of commissioners to levy taxes for the purpose (Gen. St. 
1889, pars. 4030, 4061), nelther the fact that no levy for the purpose had 
been made in a county newly organized, nor that the Immédiate caie of 
poor persons devolved on city or township officers, wlU invalidate war- 
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rants Issued by the board In payment of Indebtedness Incurred In sup- 
portlng the poor. 

9. Same — Défenses — Irkeqularitt in Issuancb. 

Gen. St. Kan. 1889, pars. 1659, 1661, make It unlawful for a county 
board to allow claims (with certain exceptions) except at a regular meet- 
ing, and that violation of the requlrement by commissioners sliall be a 
misdemeanor, punishable by fine. Held-, that where warrants, regular 
on tbeir face, were issued in payment of claims, the county could not 
défend against them in the hands of a purchaser on the ground merely 
that they were irregularly issued, In that the claims were aJlowed at a 
spécial meeting of the board. 

10. Municipal Corporations — Evidences op Debt — Estoppbl to Question 
Regulaeity. 

A municipal corporation which, by the regularity of the exécution of 
évidences of its debts, which is apparent upon tbeir face, induces persons 
to buy them, is thereby estopped from denying their validity or effect 
on the ground that, in^their exécution or In the prelimlnary proceedings 
which warranted their exécution, its offlcers falled to comply with some 
law or rule of action relative to the mère time or manner of their pro- 
cédure, with which they might hâve complied, but which they negligently 
disregarded. 

11. FEDERAL Courts — Following Statb Décisions— Construction op Stat- 

UTES. I : • 

Décisions of state courts as to their statutes, which afCect the validity 
of contracta between citizens of différent states which were made, or 
under which rights wei:e acquired, before there was a judiclal construc- 
tion of the statute which seemed to authorize the contracts, are not 
obligatory upon the courts of the United States. 

18. Same— Effect of Invaliditt op Statute. 

The qnestlojtt as to what effect the invalidity of a législative act creat- 
Ing a township bas upon the validity of warrants issued for indebted- 
ness Incurred by such township, in the hands of purchasers who are 
citizens of another statej is one upon whicb a fédéral court is not con- 
cluded by a state décision, rendered after tbe warrants were purchased. 

18. Municipal Corporations- Estopfkl to Dent Corporate Existence. 

Where, by a législative act, an unorganlzed county was attached to 
another county, . and by existing statutes It thereby became a township 
of the latter county, and under such statutes was organized and assumed 
to act as such, without question by the state or Its inhabitants untU it 
was organized as a county, warrants issued after the county was organ- 
ized, based on obligations incurred by the township, càûnot be avoided 
'. In the, hands of third persons to whom they were sold, on the ground 
■ that the act ty which the unorganlzed county was attached to the older 
county was unconstltutlonal. 

14 Same— De Facto Corporations. 

In such case the township was not organized under color et the uncon- 
stltutlonal act, but by vlrtue of the gênerai statutes, and Its acts were 
those of à dé facto township. 

16. Same— AcTiifG under Unconstitutional Statdtb. 

The acts of a de facto corporation under an unconstltutlonal law, be- 
fore Its, Invalidity is challenged in or declared by the judiclal department 
of the government, cannot be avoided as agalnst the Interests of the 
public or of third parties who hâve acted or invested In good faith in 
reliance upon their validity by any es: post facto déclaration or décision 
that the law under which It acted was vold. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Frédéric D, FuIIer and F. P. Lindsay (George H. Whitcomb, on 
brief), for plaintifif in error. 
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Samuel B. Peters (M. G. Kelso and John G. 'Nicliolson, on brief), tac 
défendant in error. 

Before SAÎÎBORN and THAYEB, Circuit Judgea, and SHIBAS, 
District Judge. 

SANBORN, Circuit Judge. The questions presented by this case 
relate to the validity of certain county warrants issued by the board 
of county commissioners of Kearney county, in the state of Kansas, 
in the year 1888. Thèse questions are raised by exceptions to in- 
structions given to the jury to the effect that the plaintifl in error, H. 
0. Speer, was not entitled to recover upon the warrants on the évi- 
dence in the record at the close of the trial. Speer was a bona flde 
purchaser of the warrants in the open market. Counsel for the county 
présent many propositions in support of the instructions of the court. 
Some of them challenge the validity of ail the warrants. Others 
attack spécifie warrants only. Some were disregarded or overruled, 
while others were sustained by the court below. We can state them 
most clearly, and dispose of them most satisfactorily and speedily, 
by considering them seri'atim. 

The flrst proposition of the counsel for the county is common to ail 
the warrants, and it was overruled by the court below. It is that the 
board of county commissioners had no power to issue thèse warrants, 
because it was a temporary board, appointed by the governor of Kan- 
sas under the act of the législature of that state relating to the organ- 
ization of new counties. Gen. St. Kan. 1889, pars. 1577-1594. That 
question, however, has been considered and decided against the county 
by this court in Board v. McMaster, 32 U. S. App. 367, 370, 15 C. C. A. 
353, 355, and 68 Fed. 177, 179 ; and, af ter a caref ul review of the argu- 
ments on the subject, we are constrained to adhère to the views there 
expressed. 

The statutes of Kansas provide that: 

"The board of county commissioners of each county shall hâve power, at 
any meeting: • * • Second, to examine and settle ail accounts of the re- 
ceipts and expenses of the county, and to examine aud settle and allow ail 
accounts chargeaWe against the county; and when so settled, they may issue 
eounty orders therefor, as provided by law." Gen. St. Kan. 1889, par. 1630. 

The act relating to the organization of new counties empowers the 
governor, upon a proper mémorial and upon adéquate returns showing 
the population and the value of the property in the county, to appoint 
three persons, citizens of said unorganized county, to act as commis- 
sioners, provides that, "from and after the qualification of the county 
oflScers appointed under this act, the said county shall be deemed to be 
duly organized," and authorizes thèse commissioners to divide the 
county into townships, to prépare a polling list of the légal voters in 
each township, to give notice of an élection for the choice of township 
and county offlcers and of the permanent county seat of the county, 
and to canvass the votes at the élection. Gen. St 1889, pars. 1577, 
1582, 1584, 1587. 

It is manifest from thèse provisions that duties were imposed 
upon, and powers were vestèd in, thèse commissioners, whose dis- 
charge and exercise required them to incur indebtedness on behalf ot 
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thfi néw (iountyj/ and as, from the natute of the case, sùch a county 
could not hâve funds on hand with which to discharge such a debt, 
the iBfereijLceis natural and| logicai that it was the purpose of the lég- 
islature to empower the commissîoners, not only to incur debts, but to 
allow such claims and to issue such county warrants as were requisite 
to enable thçm to discharge the duties imposed upon them. When, 
In addition to this considération, the express provision of the act that, 
upon the qualification of the témporary county offieers, the county 
shaUbe deemed duly organij^^d, is noticed, this inference becomes 
irrésistible, and there is no îogi.cal escape from the conclusion that the 
temporairy board of county commissioners was invested with the same 
powers as those given to the permanent board to incur debts, to allow 
claims, and to issue county warran^ts fpr legitimate county expenses. 

Another proposition urged to support the instruction pf the court 
to return a verdict for the county is that the action upon ail thèse war- 
rants was prématuré, because they were not presented to any county 
treasureç of the county for payment before the action was commenced. 
The f act is that they were presentçd during the yçar 1888, after the 
appointment and qualification of the témporary county commissioners, 
and bpfore the élection of any permanent ofiicers of the county, to one 
W. P., Loucks, who was acting as county treasurer, and who indorsed 
upon them the fact and the dates of présentation, together with the 
words : "Not paid for want of funds. W. P. Loucks, County Treas- 
urer." Conceding, but not deciding, that an action upon a county 
warrant, before it is presented to the county treasurer for payment, 
is prematurely brought (Dill. Mun. Corp. § 501; Daniel, Neg. Inst. §§ 
430, 908; City of Central v. Wilcoxen, 3 Colo. 566; Varner v. Inhabit- 
ants of Nobleborough, 2 Greenl. 121; Benson v. Inhabitants of Carmel, 
8 Greenl. 112; Pease v. Inhabitants of Cornish, 19 Me. 191; Dal- 
rymple v. Whitingham, 26 Vt. 346), and that Loucks was not the 
county treasurer of this county when thèse warrants were presented to 
him (Atchison, T. & S. F. R. Co. v. Board of Com'rs of Kearney Co. 
[Kan. Sup.] 48 Pac. 583, 585), there are two reasons why the judgment 
against the plaintifif cannot be sustained upon this ground. The 
flrst is that the only instruction which this défense would warrant 
was an instniction that the jury should flnd that the action was pre- 
maturely brought, because payment had not been demanded of the 
county treasurer, and the only judgment which this défense would 
justify was a judgment for the- défendant, without préjudice to a 
subséquent action on the same warrants, while the instruction given 
was that the plaintifif could not recover, and the judgment rendered 
was a gênerai judgment for the défendant on the merits. The de- 
fendant had joined several pleas in bar with this plea in abatement 
in its answer; and the gênerai instruction and judgment for the 
défendant, without specifying upon which défense it was based, ren- 
ders ail the issues presented in the case res adjudicata, and consti- 
tutes a bar tO ail future actions upon thèse warrants. A gênerai 
judgment for the défendant, which does not clearly show that it rests 
solely upon a plea that the action was prematurely brought, cannot 
be sustained by the suflSciency of that plea and of the proof to sustain 
it, where the plea in abatement is joined with pleas in bar in the 



8PEBB V. BOARD OF COUNTY COM'rS. 753 

same action. House v. Mullen, 22 Wall. 42, 46; Four Hundred and 
ïwentj Min. Co. v. BuUion Min. Co., 9 Fed. Cas. 592, 599 (No. 4,989), 
3 Sawy. 634; Sheldon v. Edwards, 35 N. Y. 279, 287, 288; U. S. v. 
Fine Kiver Logging & Improvement Ce, 49 U. S. App. 24, 35, 24 
G. G. A. 101, 107, and 78 Fed. 319, 325. The second reason whj the 
judgment cannot be sustained on this ground is that this objection 
was not presented to the court below for décision, and was not con- 
sidered either by the court or by counsel on either side at the trial. 
It is plain that the objection has little, if any, merit, and that it could 
easily hâve been removed if it had been seasonably called to the atten- 
tion df the plaintiff. He could hâve dismissed this action, made his 
demand, and brought another. Perhaps he could hâve proved that 
a demand had been made of the county treasurer after the permanent 
ofàcers' of the county had been elected. IsTo statute of the state has 
been called to our attention Which makes a présentation or a demand 
of payment of thèse warrants an indispensable prerequisite to the 
maintenance of an action upcn them. If a demand of their payment 
was necessary, that necessity grew out of the fact that, under the gên- 
erai rules of law, the drawer of a draft, check, or order is not liable 
to suit upon it until after its présentation to the drawee for payment ; 
and if, at any time bef ore this action was commenced, the holder of 
thèse warrants formally or informally asked the county treasurer to 
pay them, and he refused, such a request undoubtedly removed the 
objection. Pease v. Inhabitants of Cornish, 19 Me. 191, 193. In 
Kelley v. Mayor, etc., 4 Hill, 263, 266, it was held that if it affirma- 
tively appeared that the municipality had not suffered, and could not 
sufifer, any loss from want of presentment or of notice of nonpayment 
of such a warrant, neither was necessary. It is hardly possible that 
the county of Kearney can hâve suffered any loss from the failure to 
présent and demand the payment of thèse warrants. It is very prob- 
able that it could hâve found and paid them, if it had been anxious to 
do so. A défendant cannot be permitted to présent for the flrst time 
in an appellate court an objection to the plaintiff's recovery so easily 
removed, which he passed in silence at the trial. 

It is contended that the warrants are void, and that the plaintiff 
was not entitled to recover upon them, because they were issued in 
violation of the limitation prescribed by paragraphs 1886 and 1887, 
Gen. St. Kan. 1889. Paragraph 1886' provides that the board of 
county commissioners shall not levy upon the taxable property of the 
county for current expenses of the county for any one year in excess 
of 1 per cent, upon a valuation of $5,000,000 and under; and para- 
graph 1887 forbids a board of county commissioners or county clerk 
to issue county warrants or orders in any one year to a greater 
amount than the amount of the county tax levied in the same year 
to defray county charges and expenses, less the amount levied for de- 
linquencies, The proclamation of the governor appointing the tempo- 
rary county commissioners, which was made on March 27, 1887, de- 
clared the value of the taxable property in the county to be f 1,079,081, 
exclusive of raiiroad property, and the value of the taxable prop- 
erty of railroads credited to this county was |266,959.20. This made 
88 F.— 48 
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tUç entiFe taxableproperty of the çountjiiÇit tl^at tiwe $1,346,040.20. 
Tkfe awount of warranits; issjiable under the limitation in paragniph 
1887 was, upon tbis basis, |13,460.40. On August 1, 1888, the state 
board of equalization reduced the valuation of the taxable property 
of tbis county, exclusive qî railroad property, to $934,160.20, but left 
the valuation of the rî^ilroad property |266,959.20. This made the 
value of the taxable property of the county $1,201,119.40, and the 
limit of the amount of issuable warrants $12,011.19. AU the war- 
rants in suit were issued in the year 1888. They ail bear numbers 
higher than 84, and there is évidence that they were issued in the 
order of their numbera. There is, however, no évidence in tbis record 
wbich: shows to what amount warra^nts had been issued when any of 
those hère in question were emitted by the county, except the fact that 
warrants to the amount of $10,625.75 had been issued before warrant 
number 34 was issued. TMs fact alope was clearly insufflcient to 
prove that any of the plaintifE's warrants were issued after the 
limitation of tbe statute had been reached. On the most favorable 
basis for the county, the board of county commissionçrs was author- 
ized to issue warrants to the amount of $12,011.19, while the utmost 
amount proved to hâve been issued before tbese in suit was $10,625.75 ; 
and thèse warrants come supported by the presumption that the of- 
ficiais who issued them did not violate, but faithfuUy obeyed, tbe law. 
Another claim of the county is that thèse warrants were ail fraudu- 
lently issued, without any considération. There is évidence in this 
record which tends strongly to support this position. The temporary 
board of county commissioners of this county issued warrants to the 
amount of $137,543.02; it issued warrants to the amount of $21,181.60 
for attorneys' fées; it issued warrants to the amount of $4,275.27 to 
one of its members; and it did ail this in less than eight months. If 
the court below had been trying tbe facts in this case, and had reached 
the conclusion that thèse warrants were fraudulently issued, perhaps 
we should not hâve disturbed the resuit. The évidence may be sufS- 
eient to warrant that conclusion. But that is not the question before 
this court, nor was it the question before tbe court below. This was 
not a trial by the judge, but by the jury; and it was the province of 
the jury to détermine every question of fact conceming which the évi- 
dence was conflicting, — every question of fact the answer to which 
was uncertain. It is only when the évidence is free from conflict, or 
so clear and convincing that ail reasonable men who exercise an hon- 
est judgment upon it are compelled to reach the same conclusion, 
that the court is justified in withdrawing the question from the jury. 
Eailway Co. v. Jarvi, 10 U. S. App. 439, 451, 3 0. C. A. 433, 438, and 53 
Ped. 65, 70; Drake v. Stewart, 40 U. S. App. 173, 178, 22 C. C. A. 104, 
107, and 76 Fed. 140, 143; Railway Co. v. Hall, 87 Fed. 170. Now, 
while the testimony in this record may be sufScient to warrant a ver- 
dict that some of the warrants issued by this temporary board must 
bave been fraudulently issued without adéquate considération, it is 
not so free from conflict, nor is it so clear and convincing, that it can 
truthfuUy be said that reasonable men might not honestly draw the 
conclusion from it that some, if not ail, of the warrants in suit, were 
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honestly issued fôr a sufBcient considération. Take, for example, 
thé first warrant regarding which the court instnicted ihe jury to flnd 
for the défendant. It reads: 

"No. 93. ■ County Cïerk's Office. $245.00. 

"Lakin, Kansas, July 3, 1888. 

"Treasurer Kearney County, Kansas: Pay to L. J. Webb or bearer the 
sum of two hundred and forty-flve and x/100 dollars, for services tor coun- 
sel for Kearney county, out of any money in the treasury uot otherwise 
appropriated. By order of the board of county commissioners. 

"J. H. Waterman, Clerk. W. J. Price, Chairman." 

Indôrsed: "Presented for payment, July 3rd, A. D. 1888, but not paid for 
want of f unds. W. P. Loucks, County Treasurer. 

"Kegistered No. 86. 

"[Seal County Clerk, Kearney County, Kansas.]" 

This order was introduced in eyidence. It was supported by a reso- 
lution of the board adopted April 3, 1888, that "F. P. Lindsay, of 
Lakin, Kansas, and Webb, Campbell & Spencer, of Topeka, Kansas, 
be, and they are hereby, employed to represent this board, and to prô- 
tect the interests of Kearney county until a county attorney is elect- 
ed," by the fact that the claim of Webb for thèse services was allowed 
by the board, and by the fact, which was drawn from him on his cross- 
examination, that the temporary county clerk had testifled in another 
action that L. J. Webb rendered services for Kearney county as an 
attorney at law between April 3, 1888, and July 2, 1888, and that this 
warrant was issued to him on account of his retainer. It is true that 
this évidence was met by the testimony of the same witness that Webb 
had rendered no services to the county prior to July 2, 1888 ; that flive 
warrants were issued to him on July 3, 1888 ; and that the aggregate 
amount of the warrants issued to him was .f 12,163. 94, while the sum 
total of ail the warrants which the board issued was |137,543.02. We 
do not doubt that the employment by this board of attorneys to render 
légal services which were worth |12,1G3.94, if such services were ever 
rendered, was an indefensible and wanton abuse of its power. But it 
is no loss certain that the board had authority to employ attorneys 
to give légal advice, and to render such services as the county and its 
offlcers required to enable them to enforce the rights and protect the 
interests of the former, and to enable the latter to discharge the duties 
imposed upon them in a just and légal manner. There M'as no county 
attorney, and the only way the county officers could obtain needed 
légal advice and services was through the emplovraent of attornevs. 
Board of Com'rs v. McMaster, 32 U. S. App. 367, 370, 15 C. 0. A. 353, 
355, and 68 Fed. 177, 180; Commissioners v. Brewer, 9 Kan. 307, 317; 
Huffman v. Commissioners, 23 Kan. 197, 198. Whether or not this 
particular warrant for $245 was honestly issued, in payment of the 
fair value of such services, or was fraudulently issued, without an 
adéquate considération, was a question fairly presented by this évi- 
dence; but we are unable to say that the évidence was so conclusive 
against its validity that the court could rightfully withdraw this issue 
from the jury. The warrant itself was prima facie proof of the 
validity of the claim it evidenced. The board was empowered to hear 
and détermine claims against the county, and to issue warrants there- 
for. Thèse warrants évidence the décision and judgment of the board 
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that the county is justly indebted té thé holders thereof in the amounts 
stated therein. They are not conclusive évidence of tlie indebtedness 
they admit. Tlie county may defeat them by proof that they were 
without considération, that they were fraudulently issued to the dam- 
age of the county, or that the incurrence of the debts and the allow- 
ance of the claims they évidence were beyond the jurisdiction of the 
board. But the presumption is that the action of the board was rlght 
and just, and the burden of establishing thèse défenses is npon the 
county. XJntil one of them is established, the warrants are prima 
facie évidence of just debts of the county, upon which the holder is 
entitled to judgment in any court of compétent jurisdiction. Wall 
V. County of Monroe, 108 U. S. 74, 77; Thompson v. Searcy Co., 12 
D. S. App. 618, 627, 6 C. O. A. 674, 679, and 57 Fed. 1030, 1036; 
Board of Com'rs v. Sherwood, 27 U. S. App. 458, 464, 11 C. C. A. 507, 
511, and 64 Fed. 103, 107; Commissioners v. Keller, 6 Kan. 511, 523. 
The answer to the question whether one of thèse défenses had been 
established at the close of the évidence in this case, after the resolution 
of employment, the évidence that this warrant was issued on account 
of the retainer of Webb, and the prima facie proof of indebtedness 
which the warrant made, was toc doubtful to justify the court below 
in substituting its finding for that of the jury. A careful considéra- 
tion of ail the évidence relative to each of the other warrants in issue 
bas led us to the same conclusion. The question of the fraudulent 
issue and the want of considération of each of thèse warrants was a 
question for the jury, and not for the court. 

Some of thèse warrants were issued for supplies for the poor, and it 
is insisted that it was beyond the power of the board to incur or allow 
any obligation of this kind. But the statutes of Kansas provide that 
every county shall relieve and support ail poor and indigent persons 
lawfully settled therein whenever thev stand in need (Gen. St. 1889, 
par. 4030), and that the board of county commissioners may levy taxes 
for their support (Id. pars. 4030, 4061; Railroad Co. v. Albright, 33 
Kan. 211, 213, 6 Pac. 276; Fields v. Eussell, 38 Kan. 720, 722, 17 Pac. 
476). The suggestions that no levy of taxes for the support of the 
poor had been made when thèse warrants were issued, and that the 
mayor and council of every incorporated city and the township trustée 
of each civil township are made overseers of the poor in their respec- 
tive townships (Gen. St. 1889, pars. 4027, 4028), and are given the over- 
sight and care of ail poor persons so long as they temain a county 
charge (Id. pars. 4033, 4036), are without merit. It was just because no 
levy had been made and collected, and because noue could be made 
and collected, when the debts evidenced by thèse warrants were in- 
curred, that the power was vested in the board to issue warrants in 
anticipation of the revenue, in order to provide for the current ex- 
penses of the county. It is not material hère whether or not there 
were any township trustées or city offleers who were overseers of the 
poor in this county when thèse debts were contracted. If there were 
none, it was the duty, and therefore it was within the power, of this 
board of commissioners, to relieve and support ail poor and indigent 
persons within their county ; and, if there were such, this board was 
required by statute to pay any lawful obligations which they ihcurred 
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for the support of the suffering poor. Paragraphs 4048 and 4046. 
In either event the board had plenary power to incur obligations and 
to issue warrants for the support of the poor of its county, and it was 
the very body upon which the statutes had imposed that duty. 

Another position of counsel for the county is that there could be no 
recovery upon some of thèse warrants, because the claims upon which 
they rested were not allowed at regular, but were allowed at adjoumed 
or spécial, sessions of the board. This contention rests upon the fol- 
lowing provisions of the General Statutes of Kansas of 1889: 

"(1659) Unlawful to Allow Claims. % 39a. It shall be unlawful for any 
board of county commissioners to allow any claim or account against the 
county at any spécial or adjourned meeting of the board, except for élection 
expansés and jury fées; and ail other claims or accounts against the county 
shall be allowed only at the regular meetings of the board in January, April, 
July and October of eaeh year." 

"(1661) Penalty. § 39c. Any county commissioner violating any of the pro- 
visions of this act, shall be deemed gullty of a misdemeanor, and, on con- 
viction thereof, be fined in a sum not exceeding five hiindred dollars, or by 
imprisonment in the county jail for the term not exceeding one year, or by 
both such fine and imprisonment." 

It is conceded that a purchaser of thèse warrants does not secure 
the immunity from défenses accorded to the purchaser of commercial 
paper under the law merchant. He takes them subject to the dé- 
fenses that the allowance of the debts and the issue of the warrants 
were not within the scope of the authority of the board, that they were 
without considération, and that they were fraudulently created. In 
short, he takes them subject to ail défenses which challenge the merits 
of the claims. Nevertheless, the warrants themselves are prima facie 
évidence that the debts are just, and that such défenses do not exist. 
It was within the power of this board, and it was its duty, to déter- 
mine the validity of the claims on which thèse warrants rested, to al- 
low or disallow them, and, if allowed, to issue warrants for their pay- 
ment. The statute prescribed the time and the manner in which the 
board should exercise this power and discharge this duty. It did 
exercise the power and issue the warrants, which were regular on their 
face, and were apparently prima facie proof of the validity of the 
debts which they admitted. The statute does not require that thèse 
warrants shall be issued or dated on the same day upon which the 
claims which they évidence are allowed, and they contain no notice 
or warning, by date or otherwise, that the board which issued them, 
and which was authorized to issue them, exercised its power at any 
other time or in any other manner than those prescribed by the law. 
The plaintiff, a citizen of the state of Illinois, is a holder of the war- 
rants. The presumptïon is that he found them in the open market, 
and bought and paid for them in reliance upon the légal presumption, 
which certainly accompanied them, that the county board had exer- 
cised its power at a lawful time and in a légal manner. Can the 
county defeat the warrants now, or deprive them of their force as 
prima facie évidence of its debts, in the hands of this bona fide pur- 
chaser, by proof of the bare fact that its board of commissioners care- 
lessly or willfully exercised this power on the wrong day, without 
any évidence of the fact that the claims which they represent were in 
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fact unfoiinded or unjust? The right answer to tiis question does 
not appear to be doubtful. The statute which fixes the times when 
the board may allow claims visits the penalty for its violation upon 
its violators, the members of the board, and not upon the purchasers 
of their warrants; and it is not the province of the court to extend 
the punishment to the innocent. End. Interp. St. § 458. It con- 
itains no provision that the allô wances made in violation of it or that 
the warrants issued upon them shall be void. Moreover, in their 
business transactions, municipal and quasi municipal corporations are 
governed by the same rules that govern private individuals and cor- 
porations. Illinois Trust & Sav. Bank v. City of Arkansas City, 40 
U. S. App. 257, 277, 294, 22 G. 0. A. 171, 182, 193, and 76 Fed." 271, 
282, 293. But neither individuals nor corporations can be permitted to 
deny, to the damage of others, the truth of statements and représenta- 
tions by which they hâve purposely or carelessly induced such others 
to change their situation. There were lawful times and a légal way 
in which this board of county commissioners could hâve allowed thèse 
claims, and could hâve issued the warrants upon them. The war- 
rants were représentations of the county that they had been issued, 
and that the claims which they represented had been allowed at those 
times and in that manner. The plaintiff had the right to put his faith 
in thèse représentations, and, now that he has invested his money in 
reliance upon them, it is too late for the county to deny them to his 
préjudice. A corporation which, by the regularity of thé exécution of 
évidences of its debts, which is apparent upon their face, induces 
lenders or borrowers to loan money upon or to buy them, is thereby 
estopped from denying their validity or efEect on the ground that, in 
their exécution or in the preliminary proceedings which warranted 
their exécution, its officers failed to comply with some law or rule of 
action relative to the mère time or manner of their procédure with 
which they might bave complied, but which they carelessly or negli- 
gently disregarded. Union Pac. Rv. Co. v. Chicago, R. I. & P. Ry. Co., 
10 U. S. App. 98, 188, 191, 2 O. C.A. 174, 239, 241, 51 Fed. 309, 326, 
328 ; Sioux City Terminal Railroad & Warehouse Co. v. Trust Co. of 
North America, 27 C. C. A. 73, 86, 82 Fed. 124, 137; Board of Com'rs 
V. Shei-wood, 27 U. S. App. 458, 466, 11 C. C. A. 507, 510, and 64 Fed. 
103, 108; City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 
86 Fed. 272. The county cannot defeat thèse warrants because they 
were issued at adjourned or spécial sessions of the board. 

One of the warrants in suit was issued on account of Keamey town- 
ship scrip, and it is contended that the board of county commissioners 
had no power to issue warrants for this scrip, because the law under 
which Kearney township was organized was unconstitutional. Sec- 
tions 1 and 2 of article 9 of the constitution of Kansas contain thèse 
provisions: 

"The législature shall provide for organizing new countles, locatlng county 
seats, and changing county Unes." 

"The législature shall provide for such county and township ofiQcers aa may 
be necessary." 

In State v, Board of Com'rs of Pawnee Co., 12 Kan. 426, 438, the- 
supreme court of that state said : 
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"The whole power of organlzlng new countles belongs In thls state to the 
législature. It may provide for thelr organizatlon by gênerai law, and 
through the Intervention of tlie governor, or of any other offlcer, agent, com- 
missioner, or person It may cboose; or It may directly organize a new county 
Itself by spécial act." 

The législature of Kansas provided by gênerai laws for tlie organiza- 
tlon of municipal townships within the counties of that state, and au- 
thorized the élection or appointment of township offlcers who were 
vested with the powèr to hâve the care and management of ail the 
property of their township, to superintend the various interests there- 
of, to care for the poor, to maintain roads, to levy taxes, to incur 
debts, to allow and disallow claims against the township, and to issue 
and pay warrants for necessary township purposes. Gen. St. 1889, 
c, 110. It provided by gênerai laws: 

"That so long as any one of the nnorganized countles of the state shall be 
attached to an organized county for judlclal purposes, it shall constitute and 
form one of the municipal townships thereof, and as such shall be entitled 
to township ofBcers, and ail things pertaining to the rights and privilèges of 
a township, and be subject to the same régulations and liabilities as other 
townships of such county, and its electors shall be deemed légal electors of 
the county to whieh it is attached, and the officers of the county to which it 
is attached shall hare the same powers and perform the same duties, in réf- 
érence to such attached county, as they hâve over the municipal townships 
of their own county; • * » that ail such school districts within such nn- 
organized county shall be separately described and numbered by the commis- 
sloners of such organized county, who shall appoint a deputy sdhool super- 
intendent for this purpose, and also a deputy county surveyor" (paragraph 
1610); and "that whenever any unorganized county is attached for judiclal pur- 
poses to any organized county, it shall be the duty of the county commis- 
sioners of the county to which it is attached to order a spécial élection in 
said unorganized county for the élection of township offlcers; * * • untll 
such élection is held, and township offlcers are elected and qualifled, it shall 
be the duty of the board of county commissioners of such organized county 
to appoint ail necessary township offlcers for such unorganized county, who 
shall hold their office until the offlcers elected at such spécial élection shall 
hâve qualified, and the offlcers elected at such spécial élection shall hold 
their office till the regular township élection" (paragraph 1607). 

Under the system of government in Kansas, the essential character- 
istics of unorganized counties were names and territorial boundaries 
only, while organized counties had population, courts, and county 
ofiicers, in addition to their names and territory. By an act approved 
March 5, 1887, the législature of Kansas created Kearney county, and 
deâned its boundaries (chapter 81, Laws 1887), and by another act 
approved on the same day it provided that "the counties of Stanton 
and Kearney are hereby attached to the county of Hamilton" (chap- 
ter 132, Id.). But the latter act was entitled "An act to attach the 
counties of Haskell and Kearney to Finney county," and was ob- 
noxious to section 16, art 2, of the constitution of Kansas, which pro- 
vides that "no bill shall contain more than one subject, which shall 
be clearly expressed in its title." Nevertheless, the législative de- 
partment of the state of Kansas by the enactment of this law, and 
the executive department by its approval, treated it as valid. It was 
published and spread upon the statute books of the state. The board 
of county conamissioners of Hamilton county acknowledged its vaUd- 
ity, and under it organized Kearney county as Kearney township, on 
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April 25, 1887, pursuant to the provisions ûfthe gênerai laws of tbe 
state fdund in jparagraphs 1607 and 161Ô, supra; and from that time 
until the organization of Kearney county, on April 3, 1888, the town- 
ship organization existed and acted. During this period of town- 
ship government, the trustée of the township issued 9rders on its 
treasurer for daims against the township allowed by its acting board, 
pursuant to paragraphs 7085 and 7093, Gen. St. 1889 ; and after the 
organization of Kearney county the board of county commissioners 
allowed thèse township orders as just daims against the county, and 
issued for them the warrant in questibii, which was subsequently 
purchased by the plaintiff. He brought this action upon it. This 
case was ti"ied on March 17, 1897. After ail thèse things had been 
done, and on April 10, 1897, the suprême court of Kansas decided, in 
an action brought by another party against this county, upon a 
similar warrant, that the act attaching Kearney county to Hamilton 
county was unconstitutional and void, and that no recovery could be 
had on such a warrant, because neither Kearney township nor its 
offlcers ever had any existence either de facto, or de jure. Atchison, 
T. & S. F. R. Co. V. Board of Com'rs of Kearney Co., 48 Pac. 583. 

In this state of the case, counsel for the county appeal to the rule, 
so often announced and enforced in this court, that "the national 
courts uniformly follow the construction of the constitution and stat- 
utes of a state given by its highest judicial tribunal, in ail cases that 
involve no question of gênerai or commercial law, and no question of 
right under the constitution and laws of the nation." Madden v. 
Oounty of Lancaster, 27 U. S. App. 528, 536, 12 C. G. A. 566, 570, and 
65 Fed. 188, 192. There are, however, two reasons why the décision 
of the suprême court of Kansas to which we hâve adverted is not 
controlling in the case at bar. The first is that it was not rendered 
until after the rights of the plaintiff were vested under a law which 
stood unchallenged and without adverse judicial construction when 
he purchased his warrant. The plaintiff was a citizen of Illinois. He 
bought this warrant, and thereby entered into a contract relation with 
the défendant, a citizen of the state of Kansas, before the statute in 
question had been declared to be void. By this action he acquired the 
right, under the constitution and laws of the United States, to hâve 
his contract interpreted and his rights enforced in a court of the 
United States, and a fortiori the right to the independent judgment 
of that court upon the légal questions his case présents. This case 
falls within one of the recognized exceptions to the gênerai rule which 
the défendant invokes. That exception is that décisions of the state 
courts which affect the validity of contracts between citizens of dif- 
férent states which were made, or under which rights were acquired, 
before there was judicial construction of the constitution or statute 
which seemed to authorize the contracts, are not obligatory upon the 
courts of the United States. Burgess v. Seligman, 107 U. S. 20, 27, 
2 Sup. et. 10; Pleasant Tp. v. JEtna Life Ins. Co., 138 U. S. 67-72, 11 
Sup. et. 215; Louisville Trust Co. v. City of Cincinnati, 47 U. S. App. 
36-47, 22 C. C. A. 334, 339, and 76 Fed. 296, 301; Jones v. Hôtel Co., 
30 0. C, A. 108, 86 Fed. 370, 373. In Bùrgess v. Seligman, the su- 
prême court declined to follow a décision of the highest judicial tri- 
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bunal of Missouri in respect to the interprétation of a statute of that 
State when the latter décision had been made after the transaction 
in controversy had arisen. Mr. Justice Bradley, spealdng for the 
unanimous court, said: 

•'Wb do not consider ourselves bound to foUow the décision of the state 
court in this case. When the transaction in controversy occurred, and when 
the case was under the considération of the circuit court, no construction ol 
the statute had been given by the state tribunal» contrary to thnt given 
by the circuit court. The fédéral courts hâve an indepenclent jurisdiction 
in the administi-ation of state laws, co-ordinate with, and not subordinate 
to, that of the state courts, and are bound to exercise their own judgment 
as to the meaning and efCect of those laws. The existence of tvvo co-ordi- 
nate jurisdictions in the same territory is peculiar, and the results would be 
anomalous and inconvénient but for the exercise of mutual respect and déf- 
érence. Slnce the ordinary administration of the law is carried on by the 
state courts, it necessarily happens that, by the course of their décisions, 
certain rules are established which become rules of property and action In 
the state, and hâve ail the effect of law, and whlch it wouhi be wiong to dis- 
turb. This is especially true with regard to the law of roal estate and the 
construction of state constitutions and statutes. Such established rules are 
always regarded by the fédéra) courts, no Icss than by the state courts them- 
selves, as authoritative déclarations of what the law Is. But, where the law 
has not been thus settled, it is the right and the duty of the fédéral courts 
to exercise their own judgment, as they also always do in référence to the 
doctrines of commercial law and gênerai jurisprudence. So, when contracts 
and transactions hâve been entered into, and rights hâve accrued thereon, 
under a particular state of the décisions, or when there has been no déci- 
sion, of the state tribunals, the fédéral courts properly claim the right to 
adopt their own interprétation of the law applicable to the case, although a 
différent interprétation may be adopted by the state courts after such rights 
hâve accrued. But even In such cases, for the sake of harmony and to avoid 
confusion, the fédéral courts will lean towards an agreement of views with 
the state courts if the question seems to them balanced with doubt. Act- 
ing on thèse principles, founded, as they are, on comity and good sensé, the 
courts of the United States, without sacrificing their own dignity as inde- 
pendent tribunals, endeavor to avoid, and in most cases do avoid, any un- 
seemly conflict with the well-considered décisions of the state courts. As, 
however, the very object of giving to the national courts jurisdiction to ad- 
minister the laws of the states in controversies between citiKens of différent 
states was to Instltute independent tribunals, which it might be supposed 
would be unaffected by local préjudices and sectlonal vlews, It would be a 
dereliction of their duty not to exercise an independent judgment in cases 
not foreelosed by previous adjudication. As this matter has received our 
spécial considération, we hâve endeavored thus briefly to state our views with 
distinctness, in order to obviate any misapprehensions that may arise from 
language and expressions used in previous décisions. The principal cases 
bearlng upon the subject are referred to in the note, but it Is not deemed nec- 
essary to discuss them in détail." 

In Louisville Trust Co. v. City of Cincinnati, supra, the United 
States circuit court of appeals for the Sixth circuit, in treating of this 
subject, said: 

"A well-grounded exception exista where contracts and obligations hâve 
been entered upon before there has been any judleial construction of the 
statutes upon which the contract or obligation dépends, by the highest court 
of the state whose statute Is involved. In such a case, If a court of the 
United States obtains jurisdiction of a question touehing the validlty, efCect, 
or obligation of such a contract, it will, while 'leaning to an agreement with 
the state court,' exercise an Independent judgment as to the validity and 
meaning of such contract, although the meaning and validity of state stat- 
utes may be an élément In the case, and will not be bound to foUow opinlona 
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of theï State ; court conatrulngi isuch atattte If such décisions were rendered 
after the rlghts Involved in thé controTersy oi'iginated." 

Another reason why the dedsion of the suprême court of Kansas 
does not rule this case is that the vital question hère is not whether 
or not the act attaching Kearney county to Hamilton county was 
constitutional, but it is whether or not the unconstitutionality of that 
act, if conceded, constitutes any légal défense to an action by an in- 
nocent third party upon this warrant; and that is a question of gên- 
erai jurisprudence, which it wouM be a dereliction of duty for a fédéral 
court to décline to consider and détermine for itself. Hartford Fire 
Ins. Co. V. Chicago, M. & St. P. Ry. Co., 36 U. S. App. 152, 156, 17 
G. G. A. 62, 65, and 70 Fed. 201, 203, and cases there cited. For thèse 
reasons, we hâve deemed it incimibent upon us to consider and dé- 
termine the merits of this question; and after its considération, 
which we hâve made with great déférence to the opinion of the su- 
prême court of Kansas, we are constrained to say that we hâve been 
unable to reach the resuit which that court has attained. We proceed 
to state briefly the reasons upon which we rest our conclusion. 

The county of Kearney has been the same quasi municipal, political, 
and corporate entity ever since it was created, in March, 1887. It 
has during ail this lime had the same name, the same boundaries, and 
the same territory. Its inhahitants hâve undoubtedly changed, but 
the municipal entity of which they formed a part while they were 
citizens within its territory has not. It has been said that the par- 
ticles which compose the humaU; body decay and are replaced by 
others several times during the average duration of human life; but 
during ail this time each man remains the same identical persou, and 
his rights, duties, and liabilities do not vary with the changing com- 
ponehts of his physical organization. In the same way, the inhab- 
itants of a municipal or political subdivision of a state, one by one, 
die or remove from its territory, and are replaced by others; but the 
municipal corporation remains unchanged, and its rights and lia- 
bilities are not affected by the departure of one and the advent of a 
succeeding génération of men. The same old commonwealth of Mas- 
sachusetts exists to-day which was inspired by the life and words, and 
mourned the loss, of old Samuel Adams, though perhaps no man now 
survives who lived within its borders during his life. This county 
of Kearney, then, has been the same quasi municipal body from 
March, 1887, to the présent moment. During about eue year of its 
existence it adopted the name and acted uuder the title of the town- 
ship of Kearney. But the township had the same boundaries, the 
same territory, and the same people as the county of Keai-ney during 
its entire existence. During the time while this township of Kearney 
existed, the législature of Kansas, which had the power to make 
coùntiës and tovp'nships, the govetner of Kansas, who had authority to 
appr.ove or veto tjie acts of the législature, the ofacers and inhabitants 
of Hamilton county, and the inhabitants of Kearney county, ail sup- 
posed that this county of Kearney was the township of Kearney. 
While the record does not disclose the several acts of the ofiBcers and 
inhabitants of this cou,nty during this period, it is conceded on ail 
hands that they acted as a township for nearly 12 months, and it 
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may hâve been, and probably is, true, tliat a township trustée, a town- 
ship clerk, and a township treasurer were flrst appointed by the com- 
missioners of Hamilton county, and then elected, under paragraph 
1607; that school districts were séparât ely described and numbered; 
that the schools were supported under the superintendence of the com- 
missioners of Hamilton county, under paragraph 1610; that justices 
of the peace of the township were chosen, under paragraph 7066 ; that 
road overseers were elected, and roads and bridges were repaired and 
improved, under paragraphs 7070 and 7133 ; and that the poor of the 
county of Kearney were supported and cared for by the trustée of 
Kearney township, under paragraphs 4027, 4046, and 4048 of the Gen- 
eral Statutes of Kansas of 1889, for more than 11 months. It may be 
conceded that if the state or any taxpayer of the county of Kearney 
had challenged the acts of this township, or of its oflBcers, by a writ 
of quo warranto, or by an application for an injunction, before publie 
interests were affected and private rights had vested under them, they 
might hâve been prevented. But neither the citizen nor the state 
questioned the lawful existence of this township, or the legality of the 
acts of its offlcers, until the life of the former was legally terminated 
by the organization of the county, and the acts of the latter had ail 
been completed, and the rights of third parties had vested under 
them. Undoubtedly, the trustée of this township supported the poor, 
the township board and the road overseers improved and repaired the 
roads and bridges, and the trustée drew orders on the township 
treasurer to pay for thèse repairs and improvements, the chiidren of 
the inhabitants were taught, on the theory that this was a township; 
its justices of the peace solemnized marriages, took and certified the 
acknowledgments of deeds, and decided lawsuits, and its township 
board audited and allowed accounts, and the trustée issued warrants 
for them, which strangers purchased, while no one complained, — no 
one sounded a note of warning. Are ail thèse acts void because 
every one was mistaken in supposing that Kearney county was at- 
tached to Hamilton county? Are the couples married by the jus- 
tices of this township still single? Are the deeds whose acknowledg- 
ments they certified, and the judgments they rendered, void? Are the 
just claims of those who supported the poor, and repaired the roads 
and bridges for this county, at the request of thèse township oflBcers, 
their allowance by the township board, and the warrants issued for 
them, ail void? And may this county retain the beneflts and im- 
provements it bas thus obtained, and yet deprive those who furnished 
them, or those who subsequently purchased its warrants, of ail right 
to a return of the money which they in vested in them? We think 
not. In our opinion, there is an established rule of jurisprudence 
which prevents résulta so unjust and déplorable. That principle is 
that the acts of ordinary municipal bodies into which the people hâve 
organized themselves under color of law dépend far more upon gên- 
erai acquiescence than upon the legality of their action or the exist- 
ence of every condition précèdent prescribed by the statutes under 
which they organize and act. It is that gênerai acquiescence by the 
inhabitants of the political subdivision so organized, and by the de- 
partments and officers of the state having officiai relations with it, 
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gives to the acts and contracts of a municipal or quasi municipal cor- 
poration de facto ail the force and validity of the acts of a corpora- 
tion de jure. The interests of the public which dépend upon such 
municipalities, the rights and the relations of private citizens which 
become vested and ûxed in reliance upon their existence, the intol- 
érable injustice and confusion which must resuit from an ex post facto 
avoidance of their acts, commend the justice, and demand the en- 
forcement, of the rule that "when a municipal body has assumed, 
under color of authority, and exercised, for any considérable period 
of time, with the consent of the state, the powers of a public corpo- 
ration, of a kind recognized by the organic law, neither the corpora- 
tion nor any private party can, in private litigation, question the 
legality of its existence." National Life Ins. Co. v. Board of Edu- 
cation of City of Huron, 27 U. S. App. 244, 259, 10 C. C. A. 637, 647, 
and 62 Fed. 778, 787; Ashiëy v. Board, 16 U. S. App. 656, 671, 8 C. 
C. A. 455, 461, and 60 Ped. 55, 61; People v. Maynard, 15 Mich. 463, 
470; School Dist. No. 25 t. State, 29 Kan. 42, 49, 50; City of St. 
Louis V. Shields, 62 Mo. 247, 252; State v. Carroll, 38 Conn. 449, 471; 
State V. Rich, 20 Mo. 393, 396; Clément v. Everest, 29 Mich. 19, 23; 
Donough V. Holiister, 82 Mich. 309, 46 N. W. 782, 783; Carleton v. 
People, 10 Mich. 250; Clark v. Com., 29 Pa. St. 129; Com. v. McCombs, 
56 Pa. St 436. 

An attempt is made to escape from the effect of this rule on the 
ground that there can be nà de facto corporation under an uncon- 
stitutional law; that there can be no such thing as a corporation in 
fact where the only légal right of such a corporation to exist rests on 
a law that is clearly void. The effort must, in our opinion, be un- 
availing in this case — First, because this township was not organized 
under color of the unconstitutional law, but under color of the «gên- 
erai laws of Kansas relating to township organizations ; and, second, 
because the proposition is unsound that there can be no de facto cor- 
poration or de facto officer under an unconstitutional law. 

If, as in Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121, the 
corporate body whose acts are in question, and the oflSces filled by 
its offlcers, were unknown to the constitution of the state of Kansas, 
and if they constituted an anomaly in its system of government, — if 
under its constitution and laws there could not be a township or 
township offlcers under any circumstances, as under the constitution 
of Tennessee there could not be a board of county commissioners, — in 
that case the effort of counsel for the county might succeed. But, 
as we hâve seen, the législature of Kansas had authority to create 
counties and townships when and as it directed. It had provided by 
gênerai laws when the people of any political subdivision might or- 
ganize themselves into, and exercise the privilèges and franchises of, 
civil townships. Ail thèse laws were constitutional and valid, and 
it was under thèse, and not under the void law which enacted the at- 
tachment of Kearney county to Hamilton county, that this township 
was organized, and that itë offlcers were chosen and acted. The law 
which attempted to attach Kearney county to Hamilton county made 
no provision for township organization, or for township offlcers. It 
cannot therefore be successfully maintained that there was no valid 
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law authorizing the création of townships and the choice o£ township 
officers, and that for this reason there could be no de facto township 
and no de facto township officers. There were such laws, and in 
compliance with them, and under color of them, every step in the 
organization and opération of this township was taken. The only 
mistake made was that the citizens and ofBcers supposed that a con- 
dition précèdent to their action had been complied with, which had 
not been fulfllled. 

In School Dist. No. 25 v. State, 29 Kan. 42, 49, 50, this very ques- 
tion was decided by the suprême court of that state. An unconsti- 
tutional law had been passed which purported to detach certain terri- 
tory from the county of Staflord, and to attach it to the county of 
Barton. Thereupon, upon the supposition that this law was valid, 
the county superintendent of Barton county and the inhabitants of 
a portion of this territory organized a school district, elected oflScers, 
and voted for an issue of the bonds of the district to build a school 
house under the gênerai laws of the state. When an action was 
brought on the bonds, the trial court held that while the attaching 
act was Toid, and the superintendent of Barton county had no au- 
thority to organize the school district, yet it was a school district de 
facto, and its bonds were binding obligations on the de jure district 
which succeeded. Answering the position urged upon us in the case 
at bar that there could be no de facto corporation because the at- 
taching act was void, the suprême court said : 

"The plaintiff In error (défendant below) claims that school district No. 
58 could not hâve been a de facto organization or school district, because, as 
It claims, there was no law in existence under which it could bave been or- 
ganized, or could hâve a légal and valld existence. This, we think, is a mis- 
talîé. It was organized under the gênerai laws of the state authorizing the 
création and organization of school districts (Laws 1876, c. 122, art. 3; Comp. 
Laws 1879, p. 824 et seq.); and every act that was done or performed with 
référence to the organization of this school district was done and performed 
under valid and existing laws. The school district was not organized under 
the act changing the boundaries of StafCord and Barton counties, for that 
act made no provision for the organization or création of school districts. 
That act said nothing with référence to school districts. But the school dis- 
trict was really and in fact organized and created under said chapter 122 
of article 3 of the Laws of 1876, and the bonds were voted and issued under 
valid and existing laws, and the school-fund commissioners purchased the 
same under valid and existing laws." 

Moreover, we are unable to yield our assent to the broad proposi- 
tion that there can be no de facto corporation under an unconstitu- 
tional law. Such a law passes the scrutiny and receives the approval 
of the attorney gênerai, of the lawyers who compose the judiciary 
committees of the state législative bodies, of the législature, and of 
the governor before it reaches the statute book. When it is spread 
upon that book, it cornes to the people of a state with the presump- 
tion of validity. Courts déclare its invalidity with hésitation and 
after long délibération and much considération, even when its viola- 
tion of the organic law is clear, and never when it is doubtful. Until 
the judiciary bas declared it void, men act and contract, and they 
ought to act and contract, on the presumption that it is valid ; and 
where, before such a déclaration is made, their acts and contract» 
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havç affected pablio interests or priyate rights, they must be treated 
as valid and lawful. The acts of a de, facto corporation or offlcer 
under an uijconstitutional law bef ore its invalidity is challenged in 
or declared by the judicial department of the government cannot be 
aToided, as agàinst the interests pf the public or of third parties who 
hâve acted or invested in good faith in reliance upon their validity, 
by any ex post facto déclaration or décision that the law under wbich 
they acted was void. This proposition is not without the support of 
eminent authority. Indeed, we believe it is founded in reason, and 
sustained by the great current ofthe décisions of the courts that 
hâve considered it. 

In Ashley v. Board, 16 U. S. App. 656, 666, 671, 8 C. C. A. 455, 
461, and 60 Fed. 55, 61, the United States circuit court of appeals for 
the Sixth circuit held, in a learned and exhaustive opinion, that if a 
county was organized under an unconstitutional law, and if county 
bonds were issued and sold by cQunty ofScers appointed or elected 
under such a law while they were recognized and treated as such by 
the inhabitants of the county and by the officiais of the state, the 
invalidity of the law and of à.e organization would constitute no dé- 
fense to an action to enforce the collection of the bonds. 

In People v. Maynard, 15 Mich. 463, the suprême court of that 
state refused to inquire, even on a writ of quo warranto, whether a 
county organization under a law which was claimed to be unconsti- 
tutional was invalid, and said: 

"In public affairs, where the people hâve organized themselves under color 
of law into the ôrdlnary municipal bodies, and bave gone on, year after year, 
raislng taxes, maklng Improvements, ànd exercislng their usual franchises, 
thelr rights are properly regarded as dependlng quite as much on the acqul- 
escence as on the regularlty of their orlgln; and no ex post facto Inquiry 
can be permitted to undo their corporate existence. Whatever may be the 
rights of indivlduals before such gênerai acqulescence, the corporate standing 
of the communlty can be no longer open to question." 

In State v. City of Des Moines, 65 N. W. 818, 822, 824, the suprême 
court of lowa refused to oust a de facto corporation organized under 
an unconstitutional law on the ground of acqulescence, although a 
direct proceeding by quo warranto was brought for the purpose. It 
declared that color of law was semblance of légal right, and that a 
corporation organized under an tinconstitutional law was organized 
'inder color of law. 

In State v. Eich, 20 Mo. 393, Rich and another were indicted.in 
the circuit court of Stone county, and a motion was made to quash 
the indictment on the ground that the law establishing the county of 
Stone was unconstitutional, so that there was no de jure county and 
no de jure court. The circuit attorney admitted the unconstitution- 
ality of the law, and the court granted the motion, and dismissed the 
défendant. The suprême court of Missouri reversed the judgment, 
and declared that "ail such inquiries must be excluded whenever they 
corne up collaterally, and the county, its courts and oflacers, must be 
treated as things existing in façt, the lawfulness of which cannot be 
questioned, unless in a direct proceeding for that purpose." To the 
same effect is City of St. Louis v. Shields, 62 Mo. 247, 252. 

The same rule is applicable to corporations de facto and oflBcers 
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de facto; and Chief Justice Butler, in th.e clearest, most analytical, 
and most satisfactory discussion of this subject which we hâve found 
in tlie books, déclares, in State v. Carroll, 38 Conn. 449, 471, that "an 
ofiScer de facto is one wbose àcts, though net those of a lawf ul ofQcer, 
tbe iaw, upon principles of policy and justice, will hold valid so far 
as they involve the interests of the public and third persons, where 
the duties of the office were exercised: • • • Fourth. Under 
color of an élection or appointaient by or pursuant to a public un- 
constitutional Iaw, before the same is adjudged to be such." He cites 
six cases in which it was held that an officer acting under an uncon- 
stitutional Iaw was acting under color of Iaw, and was an oificer de 
facto. They are Taylor v. Skrine, 3 Brev. 516; Cocke v. Halsey, 16 
Pet. 71; People v, White, 24 Wend. 520; Carleton v. People, 10 Mich. 
250; Clark v. Com., 29 Pa. St. 129; and Corn. v. McCombs, 56 Pa. St. 
436, in which Judge Strong (afterwards Mr. Justice Strong, of the 
suprême court) said: "An act of assembly, even if it be unconstitu- 
tional, is suflEicient to give color of title, and an officer acting under it 
is an officer de facto." To the position sometimes urged that a Iaw 
of doubtful constitutionality may give color of Iaw and of title to those 
who act under it, but that one that is manifestly répugnant to the 
constitution and void cannot, Chief Justice Butler makes this ad- 
mirable answer: 

"The Inference to be drawn from thèse assumptions necessarily Is that a 
manifestly unconstitutlonal Iaw Is witliout any force whatever, and that 
whether manifestly unconstitutional or not, and whether to hâve the ap- 
pearance and force of Iaw or not, are questions for the private judgment of 
the citizen. If thèse assumptions were true, they wouid dispose of thia 
case, but they are of novel impression, and fundamentally erroneous. Every 
Iaw of the législature, however répugnant to the constitution, has not only 
the appearance and semblance of authority, but the force of Iaw. It cannot 
be questloned at the bar of private judgment, and, if thought unconstitutional, 
resisted, but must be received and olieyed, as to ail intents and purposes 
Iaw, until questioned In and set aside by the courts. This principle is es- 
sential to the very existence of order In society. It has never been ques- 
tioned by any jurist to my knowledge. It was never questloned even by 
Mr. Calhoun and his disciples that an unconstitutional Iaw of congress, man- 
ifestly and palpably unconstitutional, had the color and semblance of author- 
ity, and was obligatory upon the citizens of a state, as citizens of the United 
States, until it was nullified by an act of the state législature, which they 
claimed might be done on the ground that the gênerai government was the 
créature of a compact between the states, and lis laws might thoireCore be .so 
nullified by action of the state législatures. Certainly, they never asserted 
that a législative enaetment of a state, having ail the forms of iaw, had not 
the force of Iaw to ail intents and purposes as against the citizens of the state, 
however répugnant to the state constitution, until set aside by the courts. 
The doctrine that a Iaw of doubtful constitutionality may be presumed to be 
constitutlonal Until judicially decided otherwise, and that a Iaw manifestly 
Unconstitutional cannot be so presumed, has no existence as applicable to the 
citizen." 

The conclusion we bave reached is that the warrant issued for the 
scrip of Kearney townshîp cannot be defeated on the ground that the 
Iaw attaching Kearney county to Hamilton county was unconstitu- 
tional : (1) Because the validity of the organization of Kearney town- 
shîp cannot be questioned collatéral ly in this action; (2) because 
Kearney township was a de facto township, organized under color of 
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gênerai laws of Kansas relating to townships, and not under tlie un- 
constltutional law which attached Kearney county to Hamilton 
county; and (3) because, even if it were organized under the uncon- 
atitutional law, tliat law, until it was challenged in or declared void 
by the judicial department of the goyemment, was sufiadent to confer 
color of legality upon the township; and it was still a de facto organ- 
ization, whose acts and contracts are valid so far as thëy involve the 
interests of the public and of third persons who hâve relied upon 
them. 

We hâve now disposed of ail the questions presented by this record 
save one, and that is of minor importance. The trial court peremp- 
torily instructed the jury that they could allow only $12 on a war- 
rant for $788.88 issued to W. J. Price for services as a commissioner. 
There is nothing in the record to show that the services of this com- 
missioner were net worth more than |12, and nothing by which the 
amount he is entitled to receive can be accurately determined. No 
provision of statute has been found which limits his compensation to 
the amount allowed, and our conclusion is that this instruction was 
unwarranted. The resuit of the whole matter is that the judgment 
below must be reversed, and the cause must be remanded to the court 
below, with directions to grant a new trial. It is so ordered. 



MAtTRT'S TRUSTEE et al. v. FITZWATER et aL 

(Clrcult Court, D. West Virginia. August 6, 1§98.) 

1. Void Judgmbîit— Rkvival âgainst Hbirs op Deckasbd Pabtt — Ukad- 

THOIUZKD ApPEÀRANCB BY ATTORNBY. 

A man was made a party défendant by an amended déclaration In 
ejectment, and an appearance by attorney was at the same time en- 
tered tOT hlm, though he was In fact dead. The case was afterwards 
revlved agaiinst hls hoirs by consent of the attorney, who also waived pro- 
cès», and appeared for them, though without authorlty to appear for 
either the deceased or the helrs, nelther of whom had any knowledge of 
rhe action. ffcW, that a judgment agalnst the helrs was void. 

3, Samb — Pétition to Vacate— Lâches. 

A court will not refuse to entertain a pétition to vacate a void judg- 
ment because not filed until 11 years after the renditlon of the judgment, 
wbere it was rendered against the petitioners as heirs, and they had no 
iTDowledge of Its existence for several years. 

8, RevIVAL— AUTHORITY OF ATTOBNBY TO BiND EbiBS OF DKCBASBD DEFEND- 
ANT. 

VVhere a défendant in ejectment has appeared by a duly-authorized attor- 
ney, on hls death his helrs wlll.be bound by the action of such attorney 
in consenting to a revlval, walvlng process, and entering appearance in 
tbelr bebalf. 

This was a hearing on a pétition to vacate a judgment entered 
herein in 1886 against the petitioners as heirs of Sela White and 
Andrew Claycomb. 

Mollahon & McClîntock, for petitioners. 

James F. Brown and Eugène Massie, for defendanta 
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JAOKSON, District Judge. The only question presented to the 
considération of tlie court at this time arises upon the pétition of 
Thomas J. White and others, flled in this cause some 11 years after 
the case had been tried at the bar of this court, to set aside a judg- 
ment rendered in it against the petitioners. The déclaration of the 
plaintiiï's in this cause was seryed upon Benjamin Pitzwater and oth- 
ers, and flled in the clerk's oflSce of this court at July rules, 1884. 
At the time neither Sela White nor Andrew Claycomb were made 
parties défendant to thèse proceedings. At the November rules, 
1884, an amended déclaration was flled making additional parties 
défendants, among them the défendant Claycomb, but at this time 
neither White nor his heirs nor devisees were made parties. At the 
November term, 1884, an amended déclaration was flled in court 
making Sela White a défendant with Andrew Claycomb, as joint 
owner, at which time J. M. McWhorter appeared as counsel for the 
défendants White and Claycomb to plead to the plaintift's' déclaration 
as amended. At the time this order was made in court it appears 
from the évidence that Sela White was dead. At the spring term, 
1886, McWhorter, as counsel for Sela White and Andrew Claycomb, 
suggested the death of both of the défendants White and Claycomb, 
and waived process against the heirs of the deceased défendants, and 
agreed to appear and plead for them at the next term of the court. At 
the fa II term, 1886, which was the next order, the case was revived, 
upon the motion of McWhorter, by an order of the court, against 
the heirs of Claycomb and White. In December, 1886, a trial waa 
had, and judgment rendered in said action against part of the de- 
fendants, including petitioners, for a large boundary of land men- 
tioned in the plaintiffs' déclaration. The défendants, replying to 
this pétition, claimed that one John E. Stewart was employed and 
authorized by Claycomb to employ counsel to represent hlm, and that, 
Claycomb having a joint interest with White in the lands, his action 
bound White, although it does not appear from the évidence in this 
case that White ever knew of the employment of McWhorter as 
counsel to represent him. 

From the view I take of this case, I do not thînk there is sufBcient 
évidence to establish the relation of attorney and client between Mc- 
Whorter and White in his lifetime, or his heirs after his decease, and 
therefore every step taken by McWhorter in representing the inter- 
ests of White or his heirs was absolutely without authority. The 
judgment of the court, as against a man at a time when he was dead 
of course amounts to nothing, even if he had been properly impleadea 
in the cause of action; but it is to be borne in mind that there was 
an effort to amend the déclaration in ejectment in a very unusual 
way. The amendment sought to be made, in the way it was done, 
could only be done by the consent of the défendants, after they had 
cognizance of the pendency of the action. 

After a suit is once instituted against a party who is properly be- 
fore the court on process duly served, and the party dies before judg- 
ment is obtained against him, the judgment obtained after his death 
is void. The only mode and manner in which the suit conld be 
88F.--48 
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farther prosecuted would be to revive it agaînst his heirs upon a 
scire lacia^ sùed out for that pnrpose. This was not done in thîs 
case, and inasmuch as there was no party representing the heirs of 
White who could consent to revive the suit against him, and there be- 
ing no steps taken to sue out necessary légal processes to revive, it 
follows that any judgmçnt taken, either against White, after he ia 
dead, or against his heirs, who are not properly before the court, must 
be held to bevoid in law, and wotild-not bind the parties sought to 
be impleaded. It is contended, however, that in this case, from the 
long lapse of time, the court should présume an acquiescence by the 
heirs of White. In the judgmerit of the court in this case, the court 
would not be authorized to act upon a presumption of this character 
unless an unusual delay occurred after the parties had notice of the 
judgment in the case. 

It clearly appears that White in his lifetime knew nothing about 
the pendency of this action, nor did his heirs after his death hâve 
notice until long after the rendition of the judgment. The delay 
that occurred after the heirs became informed of their interests in 
the property was not unreasonable. There was not such a delay as 
amounts to lâches. 

As to the petitioner Sarah 0. Johnson, who dérîved her interest 
in the proper^ from Olaycomb, there can be no question, in my mind, 
that McWhorter was counsel for Claycomb, and represented his in- 
terests in the land in controversy; and he having, as the attorney of 
Claycomb, made him a party to the suit in his lifetime, his heirs 
must be bound by the action of McWhorter, as Claycomb himself 
would be. For this reason I am of the opinion that the pétition of 
Sarah C. Johnson must be dismissedl It is to be regretted that a 
judgment of the court of the âge of the one under considération should 
hâve to be disturbed after a period of 11 years has transpired; buf 
when it appears that parties hâve been deprived of their légal rights 
by the judgment of a court, before they were impleaded, it is far 
better that the parties should be restored to their rights, although 
the rights of other parties hâve in the meantime intervened. 

For the reasons assigned I am of the opinion that the judgment 
In the case as to the petitionens should be set aside, and a fdrther 
trial directed, as between the plaintiffs and thèse petitioners, at the 
bar of this court. 



MATZ et al. T. CHICAGO & A. R. CO, 
(Circuit Court, W. D. Mlssonrl, W. D. Jnne 13, 1898.) 

1. CODB PliKADINO— NbOLIGENOB— JOniBBR DP CAUSES OF ACTION. 

To allège three distinct acts of négligence In one cotint, either one of 
whlch would glve a cause of action prima facle,— oiie based on a clty brdl- 
nance, one on a state statute, and tbe other on négligence at common law,— 
Is bad plea^Ing under the Missouri Code; and a motion to compel plain- 
tiffs to elect on whlch cause 9f action they wiU rçly Is well taken. 

& SaHB — A^LBOATIONS OF KeGLIOBNCB. 

Négligence raUst be dlstinctly alleged; and. In an action for death at a 
rallroad ;cro8slng, it is insufficient merely-to aver tbat no watcliman or 
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gatCB were malntalned "to warn children or the public In gênerai of the 
approach of cars and englnes," wlthout further averrlng tbat tbe Com- 
pany -was négligent therein. 

8. Samb — Arqumentative Allégations. 

In a pétition to recover for death at a crossing, after setting eut an 
ordinance limiting the speed of traius, an averment tbat "it became the 
duty" of defendant's employés not to move any cars within tlie city 
limits at a greater speed than six miles an bour is an allégation of a légal 
conclusion, and inay be striclien out on motion. 

This was an action at law by Peter Matz and others against the 
Chicago & Alton Eailroad Company to recover damages for the killing 
of plaintiffs' child at a street crossing. The case was heard on mo- 
tions to compel plaintiffs to elect on which cause of action they will 
rely, and to strike out certain parts of the pétition, 

Scarritt, GriiHth, Vaughan & Jones, for plaintiffs. 
Wash. Adams, for défendant. 

PHILIPS, District Judge. The défendant has filed a motion here- 
in to compel the plaintiffs to elect upon which of the several causes 
<rf action they intend to rely at the trial. The pétition is based upon 
the négligence of defendant's servants in charge of one of its trains 
in killing plaintiffs' child at a point where it is alleged the railroad 
intersected a public street in Kansas City, Mo. It ia to be kept in 
mind in the considération of cases like this that the cause of action is 
not 80 much that a person has been killed by the railroad as it is 
the imputed négligence of the railroad, through its servants and 
agents, which occasions the injury or death. An injury may resuit 
to a person by a collision of a railroad train without any cause of 
action arising thereon to the party injured or his légal représenta- 
tives; and a pétition which should state in a case like this nothing 
more than that "A." was run over and killed by a locomotive angine 
and train of cars of the défendant railroad company would not state 
any cause of action, for the reason that the action is predicated of the 
négligent conduct and acts of the railroad company. Eailway Co. 
V. Wyler, 158 U. S. 285 et seq., 15 Sup. Ct. 877. 

There is but one count in the last-amended pétition in this case. It 
is alleged in one part of the pétition that there was at the time of 
the injury an ordinance in force, adopted by Kansas City, a municipal- 
ity, which prohibited conductors, engineers, firemen, brakemen, or 
ottier persons from moving, causing or allowing to be moved, any lo- 
comotive, tender, or cars within the city limits at a greater rate of 
speed than six miles per hour; and it is alleged that at the time in 
question the said servants and agents of the défendant railroad com- 
pany ran a locomotive engine and cars, which did the injury, at a great- 
er rate of speed than six miles an hour, and were therefore violating 
a pénal statute of the city at the time of the injury, whereby a cause 
of action arises to thèse plaintiffs. It is next alleged that the servants 
and agents of the défendant company were guilty of négligence in 
running upon the deceased without giving him any notice or warning 
of the approach of the train, and without slowing up or slackening the 
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speed thereof. From tMs it might well be inferred that the injury 
resulted from the failure of the défendant company to give the stat- 
utory warning by sounding the whistle at 80 rods from a public Cross- 
ing, and for failing to either keep up said signal of warning, or by 
ringing the bell nntil the crossing was passed. This is another stat- 
utory cause of action. Further on, it is alleged that the said servants 
and agents of the défendant company were guilty of négligence, on 
approaching the deceased, standing on the railroad crossing, in not 
discovering his présence, which they might bave done with the ex- 
ercise of ordinary care, in time to bave prevented injury by checking 
the train. This is a common-Iaw ground of recovery, predicated upon 
common-Iaw négligence. The pétition, then, after reciting thèse sev- 
eral négligences, concludes as follows: 

"That by reason of said négligence [whlch négligence Is not stated] of the 
défendant, actlng by and through its agents, servants, etc., in charge of and 
running said locomotive and train of cars, and by reason of the négligence 
of the defendant's said servants, agents, etc. [vv'hieh Is but a répétition of the 
preceding paragraph], the said locomotive and cars were by them moved and 
run upon and against said William Matz [the deceased] at the tlme and place 
aforesaid, and thereby injured," etc. 

It is thus made apparent that the plaintififs bave attempted to state 
three distinct acts of négligence, either one of which would give a 
cause of action, prima facie, — one based upon the ordinance of the 
city, another upon the state statute, and the other from négligence 
at common law. The state court of appeals, sitting in this district, 
bas decided, in Harris v. Eailway Ce, 51 Mo. App. 12S, that this is 
bad pleading, for the reason that it conjoins in one and the same 
count several causes of action, in violation of the code pleading. And 
I am persuaded after considération that the rule thus established by 
the state court of appeals is a correct one. The défendant is entitled 
to know, before it proceeds to trial, upon which cause of action it is 
to join issue, and- upon what distinct ground the pïaintiffs propose to 
give battle. It is also important that both the court and the jury 
should be advised as to what distinctive issue is in the trial of a 
cause; and the verdict of the jury should be so responsive to the is- 
sue that it could be known at once upon what particular négligent 
act the jury based their verdict. A verdict on this pétition would 
be a gênerai verdict; and, if for the pïaintiffs, it would be impossible 
to détermine from the verdict upon which imputed négligence the 
jury reached their conclusion. A plaintiff ought to know in advance 
his case, and what the négligence was that caused the injury. It is 
observable that the pétition does not allège in its conclusion that the 
injury or death of the party resulted from ail the causes of négligence 
combined, co-acting to produce a common resuit. But it allèges "that 
by reason of said négligence"; but which of them, or whether ail 
combined, is not stated. Such pleading makes a chance medley, in- 
stead of a plain and concise statement of the facts constituting the 
cause of action, required by the Code. The motion to eleet is there- 
fore well taken. 

The défendant moves to strike out certain statements made in the 
pétition. The ftrst is the allégation "that, at the time herein re- 
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ferred to, no watchman was stationed or gâtes or bars maintaîned, 
at the said crossing of defendant's tracks, on said Agnes avenue, to 
warn children or the public in gênerai of the approach of cars and 
engines thereto." It is net aîleged that the plaeing of such gâtes 
or watchman was required by any ordinance or statute, nor is it aî- 
leged that défendant was guilty of négligence in failing to do so. 

The motion to strike out is also aimed at the foUowing allégation 
in the pétition, following immediately after setting out the ordinance 
of the city aforesaid: 

"That, at the times herein referred to, It became and was the duty ot the 
defendant's conductors, engineers, agents," etc., "in charge of and while run- 
ning, condueting," etc., "defendant's locomotives and cars, not to move or 
cause to be moved any locomotive or car withln the city limita at the place 
aforesaid at a greater rate of speed than six miles an hour." 

This averment is quite unnecessary. It is nothîng more than a 
conclusion of law drawn from the antécédent allégation of négligence 
resulting from the violation of the city ordinance. It is therefore bad, 
as not a statement of fact constituting the cause of action, and is ar- 
gumentative in stating the law of the case, which cornes within the 
province of the court. The motion to strike out thèse statements in 
the pétition is therefore sustained. 



YAGBR'S ADM'K v. THE RECEIVBRS.» 

(Circuit Court, E. D. Virginia. January, 1882.) 

1. Masteh and Servaht— Assumption of Risks bt Servant. 

A worljman employed by railroad receivers as a bridge builder assumes 
ail the ordinary rislîs incident to that employment, including the risli of 
the failing of a bridge at the critical time of adjusting its bearings after 
taiîing out the false worJi. 

S. Samb— Pbllow Servants. 

A worliman engaging with railroad receivers as a bridge builder assumes 
the risii of ail accidents incident to such work from the temporary over- 
sight or misinanagement of a foreman who is proved to be a sliillful 
bridge builder, and who is in charge of the worli, but who also labors 
thereon as a mechanic. 

The pétition is flled in this case, as a branch of it, the property of 
the défendant company (the Atlantic, Mississipoi & Ohio Kailroad 
Company) being in the custody of the court, in charge of receivers who 
were in charge at the time of the accident which gave rise to the pro- 
ceeding. 

The pétition claims damages to the amount of $10,000, for the kllling of 
plaintifC's intestate, .T. M. Yager, about the Ist day of Juiy, 1878, by the fail- 
ing of parts of a bridge of this railroad while in process of érection across a 
part of the Appomattox river, at Petersburg, Va., on which Intestate was at 

» This case has been heretofore reported in 4 Hughes, 192, and is now pub- 
U'shed in this séries, so as to include thereln ail circuit and district court 
cases elsewhere reported which hâve been inadvertently omltted from the 
Fédéral Reporter or the Fédéral Cases. 
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the tlme at work, as employé of the receivers. The Intestate was carried 
down by the bridge, and fatally crushed. The falUng of the bridge la sup- 
posed to hâve been caused by Its havlng got a few InchèS out of plumb whlle 
the buUders were adjnstlng It to Its bearlngs, and putting In end braces, 
just after havlng removed the false work or scaffolding whlch had supported 
the upper chords. There are two pétitions of the plaintlft In the case. The 
original pétition charges négligence upon the receivers In havlng falled to 
aupply the requlslte tlmber for building the bridge; thereby compeUlng a 
resort for tlmbei to the false work supportlng the upper chords, whereby 
the structure wa» rendered Uable to fall, and for négligence In havlng put 
In supervision of the work a person or persons Ignorant of the business, 
and négligent of the dutles Incident to It, "who, Instead of suspendlng opéra- 
tions on flndlng that proper materlal was exhausted, not only used what 
was unsultable for the purpose, but even went so far as to resort to the 
false work or scaffolding, the removal of whlch rendered the bridge danger- 
ously Insecure," the more so as the structure had not been secured In Its 
proper position by the proper bolts, braces, and fastenlngs. The original 
pétition was filed May 3, 1879. The answer of the receivers to It was filed 
January 27, 1880. Dépositions were taken by plalntifC In Aprll, 1880, by 
défendants In January, 1881, and were closed by plalntlff In May, 1881. 
Plalntlff's counsel asked leave to file an amended pétition on the 16th De- 
cember, 1881; and this motion was on that day heard, at whlch tlme also 
the case was heard in chief, wlth a savlng to the défendants of the rlght, 
If the fillhg of thè amended pétition should be allowed, to answer that péti- 
tion, and to take testlmony responslve to the pleadlngs In thelr amended 
form If thelr counsel should so désire. The amended pétition, repeating 
the charges of the original one, charges, further, that W. S. Hanna was the 
person in charge of the sald work by whose order the Intestate was on the 
bridge when it fell and kiUed him; that Hanna was manager of sueh work; 
that, In attempting to swing this bridge to Its bearlngs, the sides fell some 
Inehes out of perpendicular, causlng a tendency to careen and faJl, whlch 
fact was perfectly obvions to, and was observed by, sald Hanna; that the 
accident whlch then occurred could bave been averted by props placed agalnst 
the sides of the bridge or ropes, and guys fastened to the top; that Hanna 
falled to adopt thèse précautions and ail others, and preclpltated the catas- 
trophe by sendlng men to the top of the bddge; that this top weight was 
further Increased by the men who were there, attempting, on Hanna' s orders, 
to haul up to the top heavy planks to complète the work In whlch they were 
engagea, and that the structure fell because of this overwelght on the top. 
The plaintifC therefore charges that the said Hanna was culpably négligent 
In the discharge of his dutles In and about the said work, and that the re- 
ceivers are llable In damages for hIs négligence. 

The évidence wholly falls to sustain the charges of the original pétition 
In respect to a scarclty of tlmber. The weight of proof Is In favor of the 
conclusion that there was abundant tlmber of sultable quallty, and to spare. 
The weight of proof Is also to the efCect that the false work of the bridge 
had been removed at the tlme of the accident, In due course of construction, 
because It was no longer needed; that there were six latéral braces in place 
between the top chords of the bridge; that there were seven Iron rods in 
place between the top and bottom chords, and properly tightened up; that 
between the bottom chords, whlch were of Iron and heavy, the old bridge 
work was stlll Intact, so that latéral braces could not be placed there; and 
that there was nothing In thèse respects so out of usual condition at sueh a 
stage In the érection of sueh a structure as to hâve caused the accident 
The opinion of Hanna and of one or more wltnesses who were at work on 
the bridge when It fell was that the falUng of the two chords of the bridge 
by whlch the Intestate Yager lost hls Ufe, occurrlng, as It dld, whlle tem- 
porary end or knee braces were about belng put Into one of the end bents, 
was caused by the bridge havlng got three or four Inches out pf plumb. 
and by there belng at the tlme, besldes the weight of the chords and braces, 
the weight also of two men on top of the bridge, hauUng up a two-lnch plank 
for use as one of the temporary knee braces; renderlng the structure 
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top heavy. The évidence Is that the manner pursued In adjustlng thls 
bridge to Its place after removlng the false worli was the same as had been 
pursued by the foreman, Hanna, in the construction of 12 or 13 bridges 
which he had previously built on this same plan; that there was not time 
after the bridge got out of plumb for the use of props, ropes, or guya for 
steadyiug it; that at the time of the accident It seemed plumb to the eye; 
that, as soon as It began to fall, aJarm was given to ail of the workmen to 
get out of the way, who ail dld make their escape except Yager, who seemed 
to be deaf or absent-minded; that on a previous occasion, at Lynchburg, 
of such an alarm, Yager had acted in a similar way; and that, if Yager bad 
had présence of mind to obey the alarm when given, he might hâve escaped. 
The évidence as to Yager is that he had been for some time a regular hand 
with Hanna in bridge building, and was an employé of the authoritles of 
thls railroad. The évidence as to Hanna is that he was 58 years old at 
the time of the accident; that he was a bridge builder by occupation and 
profession, and had been so for 30 years; that he had principal charge of 
the bridge force of the Atlantic, Mississippi & Ohlo road from Big Spring 
In Norfolk, a distance of 275 miles, as foreman; that he had been such fore- 
man for 15 years; that he had been constantly employed during the time 
In building and repairing bridges; that he had built 13 bridges on the same 
plan as that at Petersburg, which was the fourteenth; and that the acci- 
dent there was the first that had ever happened In his expérience. I think 
it was stated In argument that Hanna has died slnce giving his déposition. 

HUGrHES, District Judge. The first question arising in this case 
is upon the pleadings, and is whether the plaintiff should be allowed 
to file his amended pétition. If the pétition malies a new case différ- 
ent from that made by the original pétition, it cannot be admitted, for 
the reason, among others, that it is not broufht within the 12 months 
allowed by statute to such claims; the gênerai rule being that actions 
for tort die with the parties to them. If the plaintifE has any right 
to damages for négligence on the part of the receivers or their agents, 
it is not from gênerai habits or acts of négligence, but can only be 
from some particular act properly charged in the pleadings, and 
proved in the évidence as the especial cause of his intestate's injury. 
Thèse receivers and their agents might be guilty of acts, even of 
habituai and wanton négligence, resulting, some of them, in injury 
to other persons ; but this plaintiff could recover nothing except from 
some particular act of négligence specifically charged in his com- 
plaint, and proved to hâve affected his intestate personally. Even 
in respect to the construction of this particular bridge, the receivers, 
through their foreman, might be proved to hâve negligently and de- 
fectively constructed other parts of the bridge from which other per- 
sons received, or might hâve received, injury; yet, if the plaintiff 
should not charge and show that his intestate was injured by or in 
conséquence of the defective construction of the particular part from 
which he actually received injury, he could not recover. One man 
cannot recover damages for acts which injure or are capable of injur- 
ing other men, but from which he himself receives no injury, nor for 
injuries to himself not charged in his complaint. This is elementary 
law. 

A plaintiff, to make a suflScîent case, must charge and prove a par- 
ticular act, or particular acts of négligence, and injury received 
therefrom. Now, the original pétition in this case charges that 
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the prématuré removal of timbers in the false work of this bridge, 
by order of ignorant and incompétent persons put in charge of the 
work by the receivers, was the cause of the accident, while the 
amended pétition charges that the accident was caused by the 
bridge getting out of plumb from the neglect of the foreman to 
use props, ropes, and guys, and from too much weight being put 
and allowed upon the top of the bridge. As the act of négligence 
charged in the original pétition is disproved by the évidence, the 
case rests wholly upon the charge made in the amended pétition. 
I am strongly of opinion that the charge in this last is of a différ- 
ent act of négligence from that made in the first pétition; that 
the case set out is a new one, différent from the iirst; and that 
the pétition comes too late, because coming more than 12 months 
after the death of the intestate. The only alternative view to that 
just stated which occurs to me as even plausible would be to consider 
the falling of the bridge, however happening, as the act of négligence 
which constitutes the gravamen of the suit, and that the amended péti- 
tion simply repeats the charge of that act, giving another explanation 
of the manner in which it occurred. As I am unwilling to base my 
décision in this case upon a technicality, I will adopt that view of the 
subject, and treat the case as presented by the amended bill. 

Conceding at présent, for the sake of the argument, that there was 
négligence on the part of Hanna, the foreman bridge builder in charge 
of the bridge of thèse receivers at Petersburg, the case belongs to that 
familiar class of cases, often dififlcult to treat, of an injury to one 
fellow servant from the alleged négligence of another. No principle 
of law is more flrmly settled than the gênerai principle that every 
person who voluntarily enters upon a particular employment for 
hire impliedly takes upon himself ail the risks ordinarily incident to it, 
and especially that voluntary employés for hire in any work impliedly 
assume that risk of accident resulting in the due course of that work 
from the négligence of fellow servants. The principle is plain 
enough, and the reason of law obvions enough. But there are several 
classes of exceptions to the rule, and there is often difiiculty in de- 
termining whether a particular case falls within the exception, or 
should be governed by the rule itself. It is not worth while to show 
by citation of law, for it must be conceded, that Yager, as a bridge 
builder, assumed the risks ordinarily incident to that trade; and the 
further question in this case is whether he did not aiso assume the 
risk of snch négligence and oversight as might be committed by hia 
foreman and co-employé in the exécution of this job. 

In the case of Hough v. Railway Co., 100 U, S. 213, referred to in 
the brief s of counsel, and relied upon by each, the United States 
suprême court, acquiescing fully iii the gênerai rule, was at pains to 
discriminate the case then before it from the class of cases falling with- 
in the gênerai principle. The accident there happened from a dé- 
tective cow catcher or pilot attached to a locomotive engine, by which 
the engine was thrown off the railroad track, and the engineer scalded 
to death. The engineer had complained to the master machinist and 
the foreman of the company about the defect, and had been promised 
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a number of times that the defect should be remedied; but this had 
never been donc, and the accident was the resuit. In that case the 
défense invoked the gênerai rule which excuses the master from lia- 
bility to one servant for the négligence of a fellow servant, and also 
the more spécial rule of law (quite wel\ settled as to cases proper for 
its application) that when an employé knows of a defect in a pièce of 
machinery, and afterwards goes to work with knowledge of the con- 
tinuance of the defect, he thereby waives his right to claim damages 
from the conséquences. But the court overruled the défense on both 
points. As to the flrst one, it held that agents who are chargea with 
the duty of supplying safe machinery are not, in the true sensé of the 
rule respecting co-employés, to be regarded as fellow servants of 
those who are engagea in operating the machinery, but are employed 
in a distinct and indépendant department of duty from that of the 
operator of the machinery, and are charged with the master's duty 
rather than that of the fellow servant. As to the second point, the 
court ruled that, when a master has expressly promised to repair a 
defect, the servant subsequently using the machine can recover for an 
injury caused thereby happening at such a period of time after the 
promise as it would be reasonable to allow for its performance, and 
within any period which would not preclude ail reasonable expectation 
that the promise might be kept This case of Hough v. Railway Co. 
shows but one example of an exception to the gênerai rule under con- 
sidération. It is a case of accident from the use of defective ma- 
chinery. It is not a case of accident in bridge building. In that case 
the gênerai rule as to the nonresponsibility of a master to one em- 
ployé for the négligence of another was set out with much care, as fol- 
lows (page 217): 

"It Is implied in the contract between the parties that the servant risks 
the dangers which ordinarily attend or are incident to the business in which 
he voluntarily engages for compensation, among which is the carelessness 
of those, at least in the same worls or eœployment, with whose habits, con- 
duct, and capacity he has, In the course of his duties, an opportunity to be- 
come acquainted, and against whose neglect or incompeteucy he may himself 
taise such précautions as his judgment or inclination may suggest." 

This gênerai rule, thus carefully enunciated by Mr. Justice Harlan, 
is the one which must be held to détermine the case at bar, unless it 
can be brought within some exception equally clear and well settled, 
because it must be assumed that Hanna and Yager were co-employés, 
one as foreman, and the other as journeyman, in an employment in 
which they had been working with each other for some time, and in 
which they had had full opportunity for becoming acquainted with 
each other's "habits, conduct, and capacity." I am not able to gather 
from the argument of counsel for the plaintiff what particular class of 
exceptions to the gênerai rule of nonliability it is within which they 
suppose the présent case to fa 11. It is not, as the case of Hough v. 
Railway Co. was, one of defective machinery known to hâve been out 
of repair by intestate and foreman, and which the intestate had a num- 
ber of times complained of ineffectually. The court was dealing with 
such a case, and detached expressions appropriate to such a case can- 
not logically be applied to the présent case. The court was shôwing 
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that that case was, by reason of its own particular facts, an exception 
to the gênerai rule, and was at pains to set ont the espedal grounds 
on which it discriminated tbat case from those governed by the gênerai 
law. Gertainly, the case of a locomotive engine being thrown from a 
railroad track by a defective cotv catcher, which the proper officers of 
the Company had frequently promised, but had neglected, to put in 
repair, is a very différent one in ail its éléments from that of the 
falling of the parts of a new bridge while in the course of érection from 
circumstances arising at the moment, equally unforeseen and unex- 
pected by the foreman and the intestate journeyman. 

Nor is the case of Flike v. Railway Co., 53 N. Y. 549, cited by plain- 
tifl's counsel, at ail in point. There the injury occurred from a 
freight train, on which the plaintifif's intestate was fireman to the 
locomotive, having run into a portion of another freight train running 
ahead of it, which had broken loose and become separated from the 
forward train, and could not be controlled in conséquence of there 
having been an insufflcient number, and not the usual number, of 
brakemen on the forward train. They were heavy freight trains, run- 
ning at intervais of five minutes apart. It was the business of the 
head conductor stationed at Albany to make up the trains, and to pro 
vide them with brakemen and other train operatives. The court held 
that this stationary head conductor was to be regarded as represent- 
ing the company in respect to some of the duties belonging to him; 
and, as to thèse, was not, in his relation to the fireman of a train, 
such a co-employé as was contemplated by the gênerai rule of a 
master's nonliability. It held that the hiring of a brakeman, and 
assigning him to duty, and providing a train with a sufflcient number 
of brakemen, was part of the company's duties, in relation to which 
the head conductor stood in the place of the company, and that, though 
he had other duties in respect to which he stood in the relation of 
co-employé to the intestate fireman, yet that his acts could not be 
divided up, and a part of them be regarded as those of the company, 
and a part those of its employés ; saying, "As well might the company 
be relieved if the train was started witiout an engineer, or without 
brakes, or with a defective engine." The court, in this case, was di- 
vided four to three; and the exception to the gênerai rule, which this 
précèdent has not very firmly established, consists in a gênerai agent 
of a company discharging gênerai duties, from stationary head- 
quarters, being distinguished from the class of employés contemplated 
by the gênerai rule. Certainly, that case is wholly différent from the 
one at bar, both in its facts and the principles involved. Hanna 
was an employé of the receivers of this railroad, a foreman engaged at 
manual labor in a spécial class of work along with other workmen. 
He was depended upon to take charge on the spot in person of every 
job of bridge building or repairing that was required on a long section 
of the railroad. But he did this in détail. He had no stationary 
headquarters. His service was not limited to giving orders from a 
central point to workmen at a distance, but he was personally présent 
in executing eaçh job, laboring with his own hands as a mechanic 
along witii tiie ,rest of his gang in its exécution. He was so actually 
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cDgaged when the accident nnder présent considération happened, 
and therefore I am of opinion that he was a co-employé of Yager in 
every particular and every sensé, so carefully defined by Mr. Justice 
Harlan in Hough y. Eailway Co., lOO U. S. 217, in the language I 
hâve quoted at length. 

But I am not convinced by anything appearing in the évidence that 
there was in the falling of the bridge at Petersburg, on July 1, 1878, 
culpable négligence on the part of Hanna or any other co-empIoyé of 
the plaintiff's intestate, Yager. Counsel for plaintiff assumes in 
argument that Hanna saw that the bridge was out of plumb a greater 
or less time before the accident occurred, and that he then increased 
the danger of falling from that cause by sending two men on top of 
the bridge, and ordering them to pull up heavy timbers after them, 
thus rendering it top heavy. Such is not my reading of the évidence. 
Hanna testifies that, judging by the eye, the bridge looked plumb, and 
that, believing it plumb, he went on to put in the cross-pieces in the 
end bent, as he had done before in building other bridges like this, and 
as he did in building this bridge itself shortly afterwards. He no- 
where says that he saw that it was out of plumb before the structure 
began to fall. He testifies that, if he had linown or apprehended 
such a thing, there were several ways in which he could hâve guarded 
against the accident; but it seems not to hâve occurred to him to re- 
sort in advance to thèse expédients, because such an accident had 
never before happened in his expérience of 15 years. It is true that, 
in accounting for the accident after it had happened, he ascribed it to 
the fact that the structure had got a few inches out of plumb, and was 
overloaded at the top; but, in so doing, he does not state as a fact, or 
even imply, that he had seen that the structure was out of plumb be- 
fore it began to fall. This accident may hâve been one of the many 
that periodically happen whose real cause cannot be predicated with 
certainty. It occurred in one of the long days of a hot summer, and 
the men engaged may hâve been partially unnerved and relaxed with 
the beat of the weather. Few men ever prove such a character for 
care and skill and expérience as is proved for Hanna as a bridge 
builder; and I am unwilling to ascribe culpable négligence to him in 
the falling of this bridge at Petersburg. 

The pétition must be dismissed, but without costs. It must be dis- 
missed — First, because the deceased man, Yager, in engaging with 
thèse receivers for wages, as a bridge builder, took upon himself ail 
the ordinary risks incident to that employment, including the risk of 
the falling of tliis bridge at the critical time of adjusting it to its bear- 
ings, after the taking out of the false work, during the putting in of 
the upper braces of the end bent; second, because, in engaging in this 
occupation, he took upon himself the risk of ail accidents incident to 
such work from the temporary oversight or mismanagement of his co- 
workman Hanna, the experienced and skillful foreman bridge builder, 
who was laboring with him, and directing this job; and, third, because 
the évidence does not show that the falling of this bridge was caus- 
ed by any fault of the receivers, or by the culpable négligence of their 
foreman bridge builder, Hanna. 
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SABRE V. MOTT. 
(Circuit Court, D. Vermont July 30, 1808.) 

1. ASSAULT AND BatTERT — JoSTIPICATION. 

One bas no right to take a paper from the person of anotûer by force 
or threats, even if he bas a right to the possession thereof. 

2. Same— Damages. 

Five hundred dollars damages to one who was assaulted by being seized 
by the coUar at the throat, and threatened with the flst, whereby he was 
afflicted with nervous prostration, is not an excessive award. 

This was an action for assault and battery brought by George W. 
Sabre against Henry Mott. Heard on motion to set aside the verdict 
as excessive and for error. 

Félix W. McGettrick, for plaintiff. 

Hiram M. Mott and James L. Martin, for défendant 

WHEELEE, District Judge. The plaintiff, the défendant, and one 
Langlois were together to carry ont a contract signed by the plaintiff, 
by which a mortgage held by him was to be foreclosed at the expense 
of the défendant, and he was to quitclaim the premises on payment 
of the sum due, and which the défendant had assigned to Langlois, 
who had on the day before brought the contract, and paid the sum due, 
to the plaintiff, who had kept the contract without objection from 
Langlois, and had it with him in his pocket, but he had not delivered 
the deed because not assured that the expenses of the foreclosure had 
been paid. When this was alluded to, the défendant demanded the 
contract or a receipt for the money, both of which the plaintiff re- 
fused; whereupon the défendant seized the plaintiff by the collar at 
hia throat, and pushed him violently against the wall of the room. 
This suit is brought for this assault. The plaintiff testifled that the 
défendant said that he should never leave the room till he gave up the 
contract or signed his name, and swung his flst close to the plaintiff's 
face while holding him, and that this brought on previous nervoua 
prostration again, and caused him much suffering and disability. 
The défendant denied the threats and swinging of his fist, but not 
the seizing of the plaintiff by the collar at his throat. Neither of them, 
nor any one, testifled to any attempt by the défendant to take the con- 
tract from tiie plaintiff, and ail agreed that he did not give it up nor 
sign anything. 

Counsel for the défendant urged that he, because of his interest in 
the contract and duty to see it fulfllled, had a right to retake it from 
the plaintiff, and to use what force would be necessary for that pur- 
pose, and that the question whether he used more force than that 
should be submitted to the jury; but the jury were directed that, as 
the défendant admitted the assault, the claim to the contract afforded 
no justification, in any view of the évidence, and that the plaintiff 
was entitled to a verdict for something, and the question of damages, 
actual and exemplary, only was submitted. A verdict for |500 was 
rendered, and the cause bas now been heard on a motion to set it 
aside for error in this ruling, and as excessive. 
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The contract to convey belonged to Langlois. He had a right to 
rely upon the plaintiff's performance of it, without keeping it himself, 
and when he let the plaintiff take it the plaintiflf's possession of it 
would seem to be rightful. The défendant had no interest in it except 
to hâve it carried out with Langlois, and he does not seem to hâve had 
any right to disturb the possession acquired from Langlois. But, if 
he had such a right, the paper had been in the plaintiff's peaceable pos- 
session for a day, and the right was in dispute, and he could not law- 
fully use force to assert it. 2 Am. & Eng. Enc. I^w (2d Ed.) 983; Bow- 
man v. Brown, 55 Vt. 184. And, if he had a right to use force to take 
the property, it could only be for that purpose, and he would hâve no 
right to use force upon the person of the plaintiflE to compel him 
to deliver the property. This was held in Hodgeden v. Hubbard, 18 
Vt. 504, relied upon in behalf of the défendant hère. And, as to the 
right of an owner to retake personal property, Blackstone said: "If, 
therefore, he can so contrive as to gain possession of his property 
again, without force or terror, the law favors and will justify his 
proceeding." But the right should never be exerted "where such ex- 
ertion must occasion strife and bodily contention, or endanger the 
peace of society." 3 Bl. Comm. 4. No authority bas been cited or 
noticed to the contrary of this. So, no right to the contract, however 
absolute, would justify taking it by force from the plaintiff's person, 
and much less would it justify any assanlt upon his person to compel 
delivery of it; and there was no question about the ownership of the 
paper, or the amount of force necessary to retake it, to submit to the 
jury, upon the évidence, as décisive for the défendant of "the justifica- 
tion set up, The damages were wholly within the judgment and dis- 
crétion of the jnry, and those found are not sufficiently large to show 
that they were moved by passion or préjudice, or anything besides 
the fair exercise of their best judgment and discrétion in the perform- 
ance of their duty. Motion overruled. 



Ex parte BALLINGEH et al.ï 
(District Court, D. Virginia. Aprll 2, 1882.) 

PlBACT — JUBISDICTION OF FEDERAI. COURTS. 

Rev. St. § 5370, making robbery, etc., on a vessel within tlde waters 
piracy, punishable In the fédéral courts, is llmlted by section 5328 to acts 
committed outslde the territorial Jurlsdiction of the state courts; and 
hence a robbery committed on a ferryboat whlle passing on the Potomac 
river, between Washington, D. 0., and Âlexandrla, Va-, Is not cognizable 
In the fédéral court in Virginia. 

This was a proceeding by writ of habeas corpus. The applicants for 
the writ had been committed to jail in Alexandria, Va., by United 

» This case has been heretofore reported In 5 Hughes, 387, and la now pub- 
lished in this séries, so as to include therein ail circuit and district court 
cases elsewhere reported whlch hâve been inadvertently omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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States Comluismoiier Fowler, on a charge of piracy. The acte of al- 
leged piracy were committed on board a ferrylioat which was then on 
its way from Washington, D. C, to Alexandria, Va., and consisted in 
forcibly seizing and throwing overboard certain newspapers which 
were intended for circulation in Alexandria. 

Westel Willoughby and L. L. Lewis, Dist. Atty., for the United 
States. 

Charles E. Stuart, F. L. Smith, S. G. Brent, and Edmund Burke, for 
the accused. 

HUGHES, District Judge. The prisoners are in jail on a charge of 
piracy, alleged to hâve been committed on one of the ferryboats plying 
between Washington and Alexandria, on the Potomac river, on tide 
water. The offense charged is the taking with violence certain prop- 
erty from a passenger on the steamer. The arrest is based upon sec- 
tion 5370 of the Revised Statutes of the United States, which makes 
robbery or murder in or upon a vessel on tide waters piracy, and fixes 
upon such a crime the penalty of death. The prisoners are committed 
to jail hère to await indictment in the District of Golumbia. 

Piracy was originally an offense known only to the admiralty and 
international law. Murder, robbery, or déprédation, committed in a 
gênerai spirit of hostility to mankind, on the high seas, was called 
"piracy." It was cognizable only by the admiralty court. But as 
pirates often invested havens, bays, rivers, and inlets, and committed 
îike offenses there, it became necessary for the nation whose jurisdic- 
tion was thus infested and violated to déclare similar acts, though 
committed on waters other than the high seas, to be piracy, and to 
make it cognizable by the local criminal courts. In this way rose the 
Btatutory crime of piracy. The constitution of the United States gives 
to congress power to establish admiralty courts, and to prescribe their 
jurisdiction. Congress has exercised this power only to the extent of 
conferring upon the admiralty courts jurisdiction in civil causes aris- 
ing upon contract and tort. But it has given the admiralty courts no 
criminal jurisdiction, for the reason that the constitution guaranties 
a jury trial in criminal prosecutions, and juries are unknown to the 
admiralty law. Congress has vested criminal jurisdiction in the cir- 
cuit and district courts of the United States, sitting as courts of com- 
mon law. It has conferred upon those courts the cognizance of crimes 
committed on American vessels on the high seas, and of crimes com- 
mitted on vessels within the havens, bays, and rivers affected by the 
tides; statutory piracy being among the crimes of which cognizance is 
thus given to the fédéral courts. But by the crimes act of 1790 this 
jurisdiction over certain crimes committed within the tide-water in- 
lets, bays, rivers, etc., was conferred by a section which limited it to 
such crimes as are committed "ont of the jurisdiction of any particular 
state." The criminal jurisdiction of the states is exercised by local 
ooiirts, whose powers do not extend beyond the body of the counties, 
respectively. But the body of the county has always been held to 
embrace ail waters that lie within the fauces terrae; that ia to say, 
within Unes supposed to be drawn from one utmost point of land to ant- 
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other utmost point. Over such waters, of course, the jurisdiction of the 
courts of the counties (that is to say, the jurisdiction of the states) 
extends. And therefore congress, in giving jurisdiction to the na- 
tional courts over certain crimes committed in bays, rivers, inlets, etc., 
affected by tides, as has been stated, in order to avoid a conflict of 
jurisdiction, and also for the reason that it was unnecessary to provide 
for the trial of crimes already cognizable by compétent courts, gave 
jurisdiction to the fédéral courts over such of thèse crimes only as 
should be committed in waters outside of the jurisdiction of the states, 
outside the fauces terrée, outside the bodies of counties. So, likewise, 
in the crimes act of 1820 the section which relates to piracy, and from 
whieh the présent section 5370 ia taken, contains the foUowing clause, 
viz.: "Provided that nothing in this section contained shall be con- 
strued to deprive any particular state, of its jurisdiction over such 
offenses when committed within the body of a county," etc. In con- 
struing this statute, the United States suprême court, in the Case of 
Jackalow, 1 Black, 484, held that the spécial verdict which was found 
was insuffîcient to warrant a judgment to be rendered upon it, because 
it failed to show whether or not the offense was committed outside of 
the jurisdiction of New York, beyond the forks of the land of the 
adjacent county. See, also, U. S. v. Beavans, 3 Wheat. 836. And 
Mr. Bishop, the best writer on Criminal Law, remarks that, "within 
the counties, the dominion of the state and the common-law jurisdic- 
tion of their courts are practically almost as exclusive as if congress 
had no constitutional authority in exceptional localities there." This 
proviso, requiring that the piracy shall be committed in water outside 
the state jurisdiction, to be cognizable by United States courts, was 
dropped in transferring the section from the act of 1820 into the 
présent Revised Statutes, where it stands as section 5370; and that 
section, so unqualifled in its ténor, is well calculated to mislead the 
examining and committing offîcers of the United States, as it did in 
this case. But section 5370 is nevertheless qualified by a provision 
of law équivalent to the proviso which the codifier dropped. Section 
5370 stands in a title of the Revised Statutes dealing with crimes, and 
is to be construed in connection with section 5328, standing în the 
beginning of that title, which déclares that "nothing in this title shall 
be held to take away or impair the Jurisdiction oif the courts of the 
several states under the laws thereof." Now, I take it to be unqnes- 
tionable that the crime of robbery, such as is set forth in the papers 
before me, is cognizable by the proper court of the District of Columbia 
for trying common-law offenses. And therefore that court, having 
jurisdiction to try this offense of robbery, would hâve such jurisdiction 
"taken away" and "impaired," if a court of the United States should 
try this national offense of piracy. The offense for which thèse pris- 
oners are held was not committed out of the jurisdiction of the Dis- 
trict of Columbia. Indeed, there are two local jurisdictions for certain 
purposes over the Potomac river, between Alexandria and Washing- 
ton, — that of Virginia as well as that of the District; and to try the 
offense of piracy in a national court would be to take away and impair 
two local jurisdictions, and doubly violate the inhibition of section 
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5828. The proceeding tinder which the prisoners are held having 
been withotit jurisdiction, their imprisonment is without law, and they 
must be discharged. I will sign an order of discbarge. 



PBCK, STOW & WILOOX 00. v. PRAY et al. 

(Circuit CJourt, D. Connectlcut. July 22, 1898.) 

1. PATaNTs— Pbbliminart Injonction. 

Where a patent bad been In active Ufe for 14 years, and large numbers 
of the patented article bad been made and sold under it, without any 
question of Its yalldlty, held, that à prelbninary Injunctlon would be 
granted agalnst an infrlnger. 
>. 8amb— Pawij and Ratchbt. 

The Bllrich patent, No. 293,8^7, for an improved pawl and ratchet, held 
valld and infrlnged, on motion for prellmlnary injunctlon. 

Wm. Edgar Simonds, îor complainant 
A. M. Wooster, for défendants. 

SHIPMAN, Circuit Judge. This is a motion for an injunction 
pendente lite to restrain the infringement by the défendants of claims 
2 and 3 of letters patent No. 293,957, dated February 19, 1894, to Rob- 
ert E. Ellrich, for an improved pawl and ratchet. 

The invention is described in the spécification as follows: 

"My invention relates to Improvements in ratchets having two pawls; and 
It conslsts in the construction of the pawls, and the means for operatlng them 
hereiuafter set forth, and more particularly polnted out In the claims. Each 
of the pawls has three flat faces, one of which cornes against the ratchet; 
and a flat bar opérâtes on one of the other faces to hold the pawl against the 
ratchet, and on the other to hold the pawl away from the ratchet. The bar 
opérâtes on both pawls, and a spring holds the bar against them. The ratchet 
teeth bave bearing surfaces on both sides for the pawls to operate against. 
When one of the pawls engages the ratchet, motion is allowed in one direc- 
tion; and when it is raised, and the other pawl engages the ratchet, motion 
is allowed in the opposite direction. When both pawls engage the ratchet, 
motion Is allowed In neither direction." 

The bar bears against the pawls at ail times; and, when a pawl is 
engagea with the ratchet, the bar will bear upon one of its faces, 
and hold a face against the ratchet; but, when the pawl is thrown up 
and disengaged from the ratchet, the bar will bear upon another face, 
and hold the pawl away from the ratchet. "Both pawls operate in 
the same manner, and when the bar, D, is holding one in engagement, 
it serves to hold the other out, or vice versa, or it may hold both 
pawls in or out of engagement at the same time." The patentée also 
said in the spécification: "The device for operating the pawls may 
be somewhat varied without departing from the spirit of my inven- 
tion, as, for example, two springs may be used in place of one spring 
and the bar." 

Claim 1 describes the invention too broadly. 

Claims 2 and 3 are aa follows: 

"(2) The combination, with the ratchet, and either pawl having a means 
for engaging the ratchet and two flat faces, of a bar, as D, adapted to bear 
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npon one of the faces to hold the pawl agalnst the ratchet, and npon the 
pther face to hold It away f rom the ratchet, as set forth. 

"(3) The comblnation of a ratchet wheel, B, havlng teeth, b, both sldes of 
which are adapted to be engagea by the pawls, with two pawls, each of which 
has two flat faces, and means for throwlng them Into or out of engagement 
wlth the ratchet, separately or together, and a bar, D, havlng a sprlng, d, 
behind It, for holding the pawls In any position In which they are placed, by 
bearlng on one or the other of the flat faces, aa hereln set forth." 



J^.fi 
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No litigation or adjudication has eyer been had upon this pateut. 
It has been in active life for 14 years; and from March 3, 1891, when 
the complainant and présent owner became a licensee, to February 1, 
1898, the complainant sold 116,632 bit braces made under it; and its 
validity, until the acts of the défendant, was acquiesced in or conceded 
by the trade and the public. The défendants recently began to malie 
and to sell, but not to a large extent, a bit braee which has two élé- 
ments, viz. the ratchet and pawls, as described in clainis 2 and 3, and in- 
stead of the bar and spring has a long spring shaped like an inverted U, 
the résilient sides or arms of which bear against the pawls. The dé- 
fenses against the motion are that this brace does not infringe the two 
claims of the Ellrich patent, if the means by which the pawls are to be 
thrown into or out of engagement with the ratchet are limited to the 
described means, but, if the means are not thus limited, that the pat- 
ent is invalid by reason of its close relation to the prior art. Pawls 
and ratchets hâve long been used as a part of small hand tools like bit 
braces, so that, by a change of the engagement of a pawl with the 
ratchet teeth, the shaft which carries the tool chuck can be rotated 
in a différent, or perhaps opposite, direction from the one in which it 
was previously moving. Ten forms which antedate the Ellrich pat- 
ent are shown in the défendants' aflSdavitS. The new thing which 
88 P.— 50 
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Ellrich diâ,;and whicb is described in daim 3 more periectly thaD; 
elsewhere, was to combine a single ratchet wheel having two-faced 
teeth tfrith twd pawls which could engage separately or siintiîtâneouély 
with the single wheel. The pawls must hâve flat faces, jand th.è de- 
scribed means of engagement must be a flat-faced bar, and a spring or 
their équivalent, acting automatically, Inasmuch as he has a single 
ratchet wheel, he departêd from the ratchet hand drill sÏÏdWn in the 
patent to I. N. and E. K Cherry, No, 240,575, dated April 26, 1881, 
which has two ratchet wheels side by side and a pawl for each. This 
device had the défendants' U-shaped spring, by whiéh pawls and 
ratchet were made to engage with each other. If the substitution of 
a single iJatchet with the two-faced teeth for a double ratchet wheel 
was an inventive act, — and there is thus far in the case, in view of the 
history of the patented device, no adéquate reason upon which to base 
an adverse conclusion, — claims 2 and 3 contain a patentable invention. 
Consolidated Brate Shoe Co. v. Détroit Steel & Spring Oo., 47 Fed. 
894. 

The défendants' device is that of the Ellrich spécification with the 
long spring of Cherry in the form of an inverted U, instead of the bar 
and spring of Ellrich. The U spring is a combined bar and spring. 
By reason of the curvature, the arms of the bar hâve a constant 
résilient action, or the action of a spring. It is such a variation of 
the bar, D, and its spring, as to be within the terms of the spécifica- 
tion and of claims 2 and 3. The motion for an injunction, pendente 
lite, against the infringement of those claims, is granted. 



BALLOU V. EDWARD A. POTTBR & CO. 

(Circuit Court, D. Rhode Island. July 22, 1898.) 

No. 2,549. 

1. Patents — Infringemekt Suits — Dbmuereb for Want of Patentabiiitt. 
A patent wlU not be declared void for want of Invention on demurrer 
to the bill, unless It seems clear that under no possible state of proofa 
could Invention be shown. 
3. Samb— Manufacture of Safett Pins. 

The Ballbu patent. No. 380,380, for an Improvement In the manufacture 
of safety pins, Is not so manifestly lacklng In Invention as to warrant the 
court in adjudging it vold on demurrer to the bill. 

This was a suit in equity by Barton A, Ballon against Edward A. 
Potter & Co., for alleged infringement of letters patent No. 380,380, 
issued April 3, 1888, to complainant, for an improvement in the 
manufacture of safety pins. The cause was heard on demurrer to the 
bill. 

Warren E. Perce, for complainant 

Wilmarth Thurston and Charles A. Wilson, for respondent. 

BROWN, District Judge, The défendant demurs to the bill, as- 
Bigning the following causes: 
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"(2) That the letters patent Issued to Barton A. Ballou, for Improvement 
In the manufacture of safety pins, No. 380,380, dated Aprll 3, 1888, Infrlnge- 
ment o£ which is charged In said bill of complaint, is whoUy void upon iti 
face for want of patentable novelty and invention. 

"(3) That said letters patent does net upon its face disclose any patentable 
novelty or invention over and above what was, long before the alleged In- 
vention of the said Ballou, within the common and gênerai knowledge of the 
public, of which the court will take judicial notice, and that for this reason 
said letters patent is wholly void upon its face. 

"(4) That said letters patent is for a process of manufacture, and is upon 
Its face for a process vyhich involves nothing but mcchanlcal opération or 
funetion of certain machines, apparatus, or devices, and is therefore upon its 
face for a process which is not patentable under lie law, and is wholly un- 
warranted by law, and void upon its face." 

The claim is as follows: 

"The improved process of manufacturing safety pins herein described, con- 
sisting in forming the central portion of the wire blank into a body portion, 
a, by a die and plunger, swaging one end of the wire to give it a longitudinal 
groove, reduclng, elongating, tempering, and pointing the opposite end of the 
wire by cold-swaging dies, and bending the ends so as to make them engagea- 
ble with each other, substantially as specifled." 

The défendant argues, ârst, that, each of the opérations being old 
and well known, there is no invention in perfonning ail of the opéra- 
tions upon one and the same pièce of wire for the reason that there ia 
no co-relation or co-operation between the several opérations. The 
complainant contends that, as a matter of fact, there is such co-opera- 
tion. I do not thinli that the court would be justifled in flnding that 
under no possible state of proofs can invention be shown in this case. 
Patent Button Co. v. Consolidated Fastner Co., 84 Ped. 189. 

Secondly, the défendant contends "that, even if said patent discloses 
any invention, it does not disclose anything which is patentable as a 
process." The case of Locomotive Works v. Medart, 158 U. S. 68, 
15 Sup. et. 745, does not seem conclusive on this point. The patent 
is not for the mère funetion of a machine, but for a process which 
possibly may be regarded as a compound process, whereby there is 
given to a wire blank certain related properties of elasticity and 
temper, as well as a certain shape. Blakesley Novelty Co. v. Connecti- 
cut Webb Co., 78 Fed. 480. In that case it was said by Judge Town- 
send, of a compound process: 

"In such a case I understand that there may be Invention, if there is such 
change in the method or arrangement of opération as Involves invention, and 
produces a new and usef ni resuit." 

Conceding that each of the opérations was old, the question is 
whether, by any possible state of proof, the complainant can show 
that his combination or séries of opérations is new, and produces a 
new resuit constituting an invention. See Cochrane v. Deener, 94 
U. S. 780, cited in Locomotive Works v. Medart. While I am of the 
opinion that the question of patentability is doubtful, and that there 
is much force in the suggestion that there is merely aggregation rather 
than a trne combination, it seems to me that upon each cause of de- 
murrer there arises a question of invention which may possibly tum 
upon évidence, and that, in view of the raie that a demurrer for want 
of invention should be sustained only in very dear Cases, and that 
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doubts should be resolved against the défendant., the question of the 
validity of the patent should be reserved for final hearing. De^ 
murrer overruled. Question of costs reserved. 



COMPUTING SCALB CO. v. KBYSTONB STORE-SERVICE 00. 

(Circuit Court, W. D. Pennsylvanla. June 7, 1898.) 

1. Patents— CoNSTEucTioN op Claims. 

When a claim, read In Its common, ordlnary meanlng, Is expUelt and 
clear,— when there is no apparent uncertainty,— there is no room for con- 
struction, or for expert évidence as to tlie meanlng of the claim. 
9. Same— Weighing and Pricb Soale. 

The Pltrat patent, No. 385,005, for a weighing and priée scale, construed, 
and held not Infringed as to claim 12. 

8. Same— Computing Scale. 

The Culmer patent, No. 486,663, for a Computing scale, construed, and 
held not infringed as to claim 1. 

Church & Church, for complainant 

John R. Bennett and H. H, Bliss, for respondent 

BUFFINGTON, District Judge. By this bill the Computing Scale 
Company charges the Keystone Store-Service Company with the in- 
fringement of daim 12 of patent No. 385,005, issued June 26, 1888, to 
J. E. Pitrat,for a weighing and price scale, and of claim 1 of patent No. 
486,663, issued November 22, 1892, to J. W. Culmer, for a Computing 
scale. Bearing in mind the statutory requirement that the patentée 
"shall particularly point out and distinctly claim the part, improve- 
ment or combination which he claims as his invention or discovery" 
(Rev. St. § 4888), we turn to the patent of Pitrat to ascertain from 
such patent itself what invention was made and claimed. If we are 
able to ascertain those facts from that instrument, we hâve no need 
to go further; for when a claim, read in its common, ordinary mean- 
lng, is explicit and clear,— when there is no apparent uncertainty, — 
there is no room for construction. Eich v. Close, 4 Fish. Pat. Cas. 
279, Fed. Cas. No. 11,757; United States Glass Co. v, Atlas Glass 
Go., 88 Fed. 493. 

The patent refers to combination weighing and price scales, which 
in themselves were not new in the art, and Pitrat's invention was 
for improvements. Without going into the détails of Pitrat's sug- 
gested improvenients or a description of scales of that gênerai type, 
it is sufiQcient to say that Pitrat showed two spécifie forms, alike 
in gênerai features, but dififering in détails. In both the indicating 
beams were pivoted on a frame adapted to shift its position with 
référence to the body of the scales. The médium of interrelation 
was a Connecting rod, which, with the scale proper, retained a station- 
ary position. Consequently the movement of the scale-beam frame 
changed the leverage point of the platform weight upon the scale 
beam, and so necessitated a change in position of the weight or 
weights upop such scale beams to secure an equipoise. This scale- 
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beam shifting was required by the fact that, in price and weight 
scales, we hâve the two units of calculation, viz. price and weight. 
By an ingénions system of gradations on différent portions of the 
scale beam and the use of an additional poise, — things not original 
with Pitrat, — means are afforded of figuring the net amount of diverse 
weights at diverse priées. Computation at the lowest desired price 
per pound was impossible in one form of device suggested by Pitrat. 
The position of the pivotai supports upon which the scale beam bal- 
ancée was such that the head block could not reach the center of the 
beam. To overcome this mechanical objection, Pitrat suggested 
ainother form of construction. In it the pivotai support was bow 
shaped, the open side being towards the head block. "The pivotai 
support, 0," says the spécification, "is bow shaped, thereby allowing 
the head block to reach the center of the beam or come in line with 
the pivotai supports, which permits computation to be made at the 
lowest desired rate per pound, — a thing not attainable by the con- 
struction first described." It will be noted that the foregoing ex- 
tract contains the only référence in the patent to alignment, and 
that the alignment there spoken of is not a flxed and unchangeable 
one, but one resulting from a change in the relative position of parts. 
An examination shows that in the twelfth claim we flnd that which 
in apt words embodies the invention disclosed as above stated in 
the spécification. That claim is for "the combination with the price 
beam, having its left branch slotted, of the head block, having the 
rod, e, pivotally connected therewith, and mounted in said slot, 
whereby the pivotai supports of the beam and rod, e, may be 
brought into alignment, as and for the purpose described." 
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Such being the case, the spécification particularly pointing out an 
invention to whicli the claim, and every élément thereof , is presumably 
referable, there being no other invention particularly pointed out 
to which the claim can refer, we are justifled in concluding that the 
disclosure of the spécification and the subject-matter of the claim are 
the same, and together constitute a compliance with the statutory 
mandate that the patentée "shall particularly point out and distinct- 
ly claim the part, improvement or combination which he claims as 
his invention or discovery." 

The patent issued being then in itself self-sufficient and explana- 
tory, what need is there of a resort to extrinsic évidence to ascertaiiL 
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its meaning? In a late case, that of United States Qlass Co. v. 
Atlas Glass Co., 88 Fed. 493, this court had occasion to say what we 
regard as especially pertinent to this patent. In substance we there 
said, if the meaning is clear, construction is net to be resorted to to 
create doubt, and then a libéral construction given to the doubt, 
whicb results in presenting to a patentée, not what he claimed, but 
what he failed to claim. Such liberality is not construction, but 
reconstruction ; for a court discharges its duty and exhausts its power 
when it ascertains and déclares what was claimed, and it as clearly 
transcenda its power when it reconstructs a claim to cover what a 
patentée did not, but might hâve, claimed, had he been gifted with 
prescience. 

At variance, we think, with thèse safe and wholesome canons of 
interprétation, an effort is hère made to say that this reasonable, 
just, and statutory ascertainment of the meaning of the claim from 
the four corners of the patent itself should not be followed, and that 
the true meaning of the daim is found in the testimony of expert wit- 
nesses called by the complainant. Assuming a resort to that source 
pertinent, we think their views should not prevail. It is claimed the 
alignment of the twelfth claim means, not a transverse alignment 
into which the aligning éléments are brought, and which, therefore, 
may or may not exist, but the horizontal alignment which the three 
pivotai points of head block, beam, and forward poise drop bear 
to each other. An analysis of this position exhlbits the follow- 
ing: There is no mention in the claim of a third point in connection 
with alignment. The alignment therein referred to is of two pointa 
only, viz. the pivotai supports of the beam and that of the rod, E. 
Moreover, the claim contemplâtes a device wherein thèse two points 
may be brought into alignment. This language primarily means, and 
clearly implies, that they may be out of alignment, but that the con- 
struction is such that they may be brought, i. e. shifted, "into align- 
ment, as and for the purpose described." What this alignment, "as 
and for the purpose described," was, had been explicitly set forth 
before in the spécification, namely, "allowing the head block to 
reach the center of the beam or corne in line with the pivotai sup- 
ports, which permits computation to be made at the lowest desired 
rate per pound, — a thing not attainable by the construction flrst 
described." The claim is not alone for a price beam having its left 
branch slotted, and of a head block having the rod, E, pivotally con- 
nected therewith and mounted.in said slot, but it is of those éléments 
80 constructed that "the pivotai supports of the beam and rod, E, may 
be brought into alignment, as and for the purpose described." The 
insertion of thèse words meant something, and they must be given due 
weight. The construction we adopt accords them meaning; that of 
the complainant ignores their présence, and makes nonessential what 
the patentée and the ofi3ce hâve deemed material and essential. To 
us it is dear that the construction which we thus reach from the four 
cornera of the writing is the natural, logical, and true one, and awards 
to the patentée ail he disclosed and claimed in that regard. It is 
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oonceded the respondent's device does not infringe the olalm when 
thus construed. 

We now turn to the Culmer patent, the first claim of which is al- 
leged to be infringed. In a scale of complainant's type of make, 
combinîng both a weighing and Computing beam, it is obvions that 
the arc deseribed by the weighing beam is fixed, while that described 
by the Computing beam varies, as that beam is moved f orward or back- 
ward within the link. Thèse beams having but a single connection 
veith the platform, it is manifest that, to avoid binding or friction, 
compensation must be made for this arc-variation. This the pat- 
entée secured by placing a joint or flexible connection between the 
two beams. In the play allowed by this connection the difflculty was 
overcome. Two styles of joint were shown, the spécifie form of 
which it is not necessary to détail. The patentée contemplated 
their use in'a combination scale, such as complainant makes; that is, 
where the beam was mounted on a carriage adapted to be moved 
longitudinally on the frame of the scales. In that regard the spéci- 
fication says: 

"As my Invention consists, essentlally, of tbe above-described flexible con- 
nection for the beams, the Computing beam, and the mounting of such beam 
upon a carriage longitudinally movable on a cap in relation to the weighing 
beam, it is obvions that thèse parts and combinatlons of parts may, If dé- 
sirable, be added to the ordlnary scale now In use." 

Upon this device was granted the claim in issue, viz.: 

"The combination, wlth the Computing beam and the welght beam, of a 
rod Connecting sald beams, having a flexible joint between such connections, 
whereby said rod wlU adapt Itself to the variations In the vibrations of the 
sald beams In the efficient working of the scale, substantlally as described." 

In this claim there are three éléments, viz. the computing beam, 
the weight beam, and rod Connecting the two. This rod has the 
limitation of a flexible joint of such functional power that the rod 
will adapt itself to the variations in the vibrations of the two beams. 

Assuming this device was novel and patentable, does the respond- 
ent's device infringe? We think not. The device in question was 
certainly not of a broad, gênerai type. It covers simply the com- 
bination disclosed, or one embodying substantial équivalents of ita 
éléments. Without describing the entire apparatus, we find in re- 
spondent's device that the computing beam occupies a fixed position 
relative to the platform. Now, inasmuch as there must be a change 
in point of application of the weight résultant force to the computing 
scale, it is manifest this connection must be secured by a shifting 
of the Connecting médium or rod. But, inasmuch as the connection 
between the weight beam and the platform is necessarily fixed, it 
follows that in this type of scales the computing beam and the weight 
beam cannot be bound by a Connecting rod, and the connected two to 
the platform by a single rod. The shifting capacity of the weight 
Connecting and conveying médium between the scale beam and the 
platform of respondent's device is incompatible and nonassimilating 
with the necessarily nonshifting weight transmitting médium between 
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thc weight beam and the platform. It therefore follows that, to 
transmit its weight units, the platform must hâve two separate, in- 
dividual connections, — one with the weight scale, of a flxed relativity 
to both; the other with the Computing beam, but of shifting or change- 
able relativity thereto. An analysis of the opération of this scale, it 
is submitted, shows that in this type the weight units emanate from 
the platform in two separate, defined, individual patlis, respectively, 
and in such separate paths adjust themselves to the arc of the beam 
at the end of their path, and this without reflex action on the other 
path, while in the Culmer device the weight units emanate from the 
platform by a single path, whîch, by the intercommunicating flexible 
joint, is the necessary résultant from the reflexed effects of the vary- 
ing divergence of the arcs of the connected intercommunicating scale 
and weight beams. The incipient division of the weight by means 
of the two separate rods, and the absence of a Connecting rod with a 
flexible joint between the scale and the weight beam, show to our 
mind a différent construction — one involving différent principles and 
means — from Culmer. 

While the end sought for in both mechanisms may be the same, 
yet the means employed are essentially and functionally différent. 
We are therefore of opinion înfringement bas not been shown, and 
the bill must be dismissed. 



BRIDGEPOET MFG. CO. v. WILLIAM .SCHOLLHORN CO. et aL 

(Circuit Court, D. Connecticut. June 17, 1898.) 

Patents — Limitation of Claims — Pkiou Aet. 

The Broadbrooks patent, No. 329,133, for an improvement in nippers, if 
valid at ail. must, in view of the prior art, be narrowly construed; and 
It is not infringed by a flat-nosed plier, which Is not a cutting nipper, 
and in which the pivotai portions of the levers are parallel with their 
sides, and not at right angles to the jaw. 

This was a suit in equity by the Bridgeport Manufacturing Company 
against the William Schollhorn Company, John J. Henderson, and 
Frank J. Schollhorn for alleged infringement of a patent for an im- 
provement in nippers. 

Schrieter, Van Iderstine & Mathews, for complainant. 
Eobinson & Fisher and John K. Beach, for défendants. 

TOWNSEND, District Judge. The défendant corporation herein 
■was complainant, and the complainant corporation herein was de- 
fendant, in Schollhorn v. Manufacturing Co., 84 Fed. 674, in which 
complainant's patent, No. 427,220, to Bernard, was held to be valid, 
and infringed by défendant, and an injunction was granted. In that 
case, patent No. 329,133, granted to Broadbrooks in 1885. was set up 
by défendant as an anticipation of complainant's patent, and was pur- 
chased by défendant, which has flied this bill, alleging infringement 
of said patent. It does not appear that complainant has manufac- 
turçd, or intends to manufacture, under the patent in suit TW» onJv 
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proof of its utility during the 12 yeaxs of its life is the sale of 400 
tools manufactured thereunder betwéen 1894 and 1897, and prior to 
its purchase by • complainant. The defendanfs tool bas been on 
tbe market sdncè 1890, and it manufactures from 100 dozen to 125 
dozen thereof per week, and it never had any notice of claim of iu- 
fringement until after said purchase by complainant. The patentée 
of the patent in suit testifles that he would never hâve known that 
anybody was infringing, except for the correspondence vs^ith the prés- 
ent complainant. The défenses are noninfringement, in view of the 
limitations stated in the daim, and shown by the file wrapper and by 
the prior art, and invalidity on various grounds. It will be neces- 
sary to consider only the défense of noninfringement. 
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The angle claim, as finally aJlowed, was as follows: 

"The hereln-descrlbed nippera, consistlng o( two levers plvoted together, 
and each provlded In thelr jaw ends with coïncident slots or reeesses forming 
Bide bars, the bars of one lever belng lapped betvreen and close to the inner 
Bides of those of the other lever, ail arrangea substantially aa described, 
whereby a passage Is provlded through the nippers at right angles to the 
Jaws, and In line approximately midway between the sides thereof, as set 
forth." 

The patent is for a spécifie construction of an article of manufac- 
ture. The prior art showed such a cutting nipper outside, or at the 
side, of the nipping jaws, and the pivoted recessed levers, as shown in 
the drawings of the patent in suit, and lapped levers, as covered 
by the claim. The construction covered by the claim practically 
amounts to the same thing as the old familiar hand nipper, with a 
hole bored through it ; and such a hole, extending through a vice, was 
shown in the prior art. The earlier Lewis patent sufficiently illus- 
trâtes the position of the patent in suit, That the Lewis patent cov- 
ers every essential feature of the patented nipper appears from a com- 
parison of the spécifications, and from the admissions of complain- 
ant's expert Lewis describes the two jaw levers having their upper 
ends forked as in Broadbrooks'. Broadbooks says : 

"The two jaw levers, A and B, bave thelr upper ends forked, the prongs of 
the lever, B, being passed between the prongs of lever, A, and the prongs are 
then plvoted together by means of two rivets, C,— one In each pair of prongs,— 
or by a single rivet, C, passed through ail four prongs, as shown In Fig. 3." 

This is the Lewis construction, and by means of it in each tool "an 
opening or recess is formed between the sides of the levers at the pivot 
or pivots, tbus permitting of passing a rivet or wire between the [cut- 
ting] edges of the blades, and between the sides of the levers," If the 
complainant be limited to a narrow construction, the défendants do 
not jnfringe; for their flat-nosed plier is not a cutting nipper, and the 
passage between the pivotai portions of the levers is parallel with the 
sides of the levers, and not at right angles to the jaw. If complain- 
ant be permitted the expanded construction contended for, its patent 
is void, in view of the prior art Let the bill be dismissed. 



NEWTON ST. RT. CO. v. AMERICAN STREET-CAB ADVEBTISINQ 00. 

(Circuit Court of Appeals, First Circuit July 19, 1898.) 

No. 230. 

Patents— Construction and Infbinoement — Advertisino Rack for Stkekt 
Cars. 

The Randall patent, No. 380,696, for an advertislng rack for atreet cars, 
If disclosing any Invention whatever, must be very narrowly construed, 
and is not Infrlnged by a structure which is not a complète article in 
itself, adapted to be readlly attached to the car. 82 Fed. 732, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
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This was a suit in equity by the American Street-Car Advertising 
Company against the Newton Street-Kailway Company and others for 
allégea infringement of letters patent No. 380,696, for an advertising 
paclî for use in street cars. 

In the spécifications of his patent the patentée thus describea his 
invention: 

"It has been the custom to place advertising cards In street cars at the 
corners f ormed by the roof and sldes of the car. Thèse cards hâve heretofore 
been slmply tacked to the roof and slde of the car, or held In place at each 
of sald corners by means of two longitudinal strips,— one fastened to the 
framework of the roof, and the other to the framework of the slde. My 
Invention conslsts In an article styled an 'advertising rack,' constructed and 
applied at elther of sald corners, as hereinafter set forth, Into which the 
cards may be conveniently placed, and from which they may be readily 
removed; the rack being an article Complète in itself, adapted to be readily 
attaebed to the car at the place speclfled, where it wUl exhiblt the cards 
therein in an attractive maimer." 
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While h!s application was pending in the patent office, tbe patentée, 
in endeayoring to distinguish tlie Akarman advertising device, whicli 
had been clted by the examiner as an anticipation, says : 

"The Akarman device, before being fastened In place In car or elsewhere. 
Is of several separate pièces, and does not form a rack to hold the cards until 
Bo fastened, while applicant's rack is complète and In condition to receive the 
cards when not fastened to the car." 

Tlie flrst claim of ttie patent, which alone was relied on and alleged 
to be infringed, is as follows: 

"(1) An advertising rack adapted for use In a Street car, consisting of tlip 
body, A, having a continuons concave face, and longitudinal moldings alon;j, 
the edges thereof, having grooves, c, adjacent to and in substantlally the 
same plane as the concave face of the body, in combination with screws 
or équivalent devices for Connecting the rack to the car, engagiug with the 
moldings outslde the grooves therein, substantlally as and for the purpose 
set forth." 

Frederick P. Pish and Charles G. Coe (George W. Morse and John 
0. Lane, on the brief), for appellant 
Causten Browne and William Quinby, for appellee. 

Before COLT, Circuit Judge, and WEBB and BKOWN, District 
Judges. 



PEE CURIAM. While we entertain donbts vchether the com- 
plainant's device involves invention or patentability, yet, admitting 
that both were found in it, the patent must be held so close and 
narrow that it is not infringed by a structure that cannot be described, 
in the language of the patent, as "an article complète in itself, adapted 
to be readily attached to the car at the place specified," or, in the 
language impressed upon the patent office, a rack "complète and In 
condition to receive the cards when not fastened to the car." We are 
clear, therefore, that the respondent's structure does not infringe. 

The decree of the circuit court against this appellant, the Newton 
Street-Railway Company, is reversed, and the case is remanded to 
that court, with directions to dismiss the bill, with costs; the appel- 
lant to recover the costs of this court. 



THE VICTORIAN. 

(District Court, D. Washington, N. D. Julj 22, 1898.) 

Skahick'ci Wages— Désertion— Evidenct fbom Loo. 

By the act of Pebruary 18, 1895, the act of August 19, 1890, was so re- 
vlsed and amended as to exempt vessels in the coastwise trade (except be- 
tween ports in the Atlantic and ports on the Pacific) and vessels engaged 
In trade between the United States and Canada from the requirements of 
the act of 1872 as to keeplng officiai log books. Hence the wages of de- 
■erting seamen may be adjudged forfeited without any p^oof that thtr 
ver» evei noted In tbe log book as désertera. 
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This was a libel in rem by Lawrence Goldspring and Mîchael Moore 
agaiust tiie steamship Victorian to recover seamen's wages. 

P. P. Carroll, for libelants. 
S. H. Piles, for claimant. 

HANFOBD, District Judge. The libelants, after sîgning articles 
for a voyage from Seattle, via. Victoria, to Alaska and return, entered 
into the service of the vessel, but left her on the tbird day at Victoria, 
and were there arrested on a criminal charge, and detained until after 
the vessel had proceeded on her voyage, when they were released for 
want of évidence to sustain the accusation against them. The claim- 
ant dénies any liability, and insists that the libelants forfeited their 
wages by désertion. lîie officiai log book has not been introduced in 
évidence, and there is no proof that any entry was made therein of 
désertion, or any other offense committed by the libelants, and it is 
insisted that they cannot be treated as deserters by the court in thia 
proceeding without proof that they were duly Ibgged as deserters at 
the time, as provided by section 4597, Rev. St. U. S. I would sustain 
the contention of the libelants' proctor, and refuse to consider évidence 
of désertion, in the exercise of the discrétion authorized by section 
4597, if that statute were applicable in this case. The provisions of 
sections 4290-4292, 4596, and 4597, requiring officiai log books to be 
kept, and records of offenses to be made therein, are ail part of a gên- 
erai and comprehensive statute prescribing thé manner of shipping 
crews for American merchant vessels, and relating to the discipline 
and discharge of seamen, enacted in the year 1872. 17 Stat. 262. 
This statute, however, is limited by an act of congress approved June 
9, 1874 (18 Stat. 64), which provides that none of the provisions of the 
act of 1872 "shall apply to sail or steam vessels engaged in the coast- 
wisetrade,except the coast-wise trade between the Atlantic and Paciflo 
coasts, or in the lake-going trade touching at foreign ports or other- 
wise, or in the trade between the United States and the British Ameri- 
can possessions, or in any case where the seamen are by custom or 
agreement entitled to participate in the profits or resuit of a cruise, or 
voyage." By the second section of the act of June 19, 1886 (1 Supp. 
Rev. St. U. S. [2d Ed.] 493), it is provided "that shipping commission- 
ers may ship and discharge crews for any vessel engaged in the coast- 
wise trade, or the trade between the United States and the dominion 
of Canada, or Newfoundland, or the West Indies, or the republic of 
Mexico, at the request of the master or owner of such vessel"; and by 
the act of August 19, 1890 (1 Supp.' Rev. St. U. S. [2d Ed.] 780), the 
provisions of sections 4596 and 4597 are extended, and made applica- 
ble to vessels in the coastwise trade and the trade between the United 
States and the dominion of Canada, or Newfoundland, or the West 
Indies, or Mexico, where the crews of such vessels hâve been shipped 
by a shipping commissioner, as authorized by the act of 1886. And 
finally, by the act of February 18, 1895 (28 Stat. 667), the act of August 
19, 1890, was so revised and amended as to eut out entirely sections 
4596 and 4597, and to exempt vessels engaged in the coastwise trade 
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(except between ports on the Atlantio and ports on the Paciflo coast) 
and vessels engagea in trade between ports of tbe United States and 
the dominion of Canada from the requirements of the act of 1872 as to 
keeping officiai log books. There is, therefore, no statute in force re- 
quiring the production of an officiai log book containing évidence of 
désertion of any of the crew from the steamship Victorian while on a 
voyage from Puget Sound to British Columbia or Alaska, and there is 
no rule applicable to this case contrary to the gênerai admiralty law 
which deprives a déserter of ail right to sue for and recover wages for 
his unperformed con tract The Yosemite, 18 Ped. 383. The évidence 
is clear and convincing that both of the libelants did willfully désert 
the ressel at Victoria. A decree of dismissal will be enterecL 
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KEYSBR et al. v. SCHMIDT et al. 

(Circuit Court of Appeals, Flfth Circuit May 31, 1898.) 

No. 655. 

BBTppnsa — DBurrRRASii Cbsbob Clause— Construction of Charter Partt. 
A charter provlded for demurrage, but a "cessor clause" therein pro- 
vlded that "the charterer's responsibllity under this charter shall cease 
aa soon as the cargo Is shipped and bills of lading signed, prorlded ail 
the conditions called for in this charter hâve been fulfllled or provided 
for In the blll of lading." The charter also provided that bills of lading 
should be signed as presented without préjudice to the charter party, 
but any différence of frelght was to be settled on signing the bills of 
lading. Eeld, that the signing of bills of lading did net operate to release 
the charterers from liabiiity for demurrage accruing prier to the signing 
of the bills, from their fallure to fulfiU the conditions of the charter. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

This was an appeal in a libel in admiralty to recover demurrage. A 
fuU statement of the facts in the case will be found in Wood v. Key- 
ser, 84 Fed. 688, and Steamship Co. v. Keyser, Id. 693. 

Ben. C. Tunison, for Schmidt & Hansen. 
John C. Avery, for Keyser & Co. 

Before FARDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLAJNGE, District Judge, as the organ of the court, said: 
The issues in this case are the same as those in Wood v. Keyser 
(No. 654) 84 Fed. 688, 87 Fed. 1007, and Steamship Co. v. Keyser (No. 
653) 84 Fed. 693, 87 Fed. 10O5, recently decided by this court, except 
that in this cause reliance is placed on the "cessor clause" to wholly 
relieve the charterers from liabiiity. The provisions of the charter 
party must be construed together. By articles 8, 9, and 10 of the 
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charter party it is clear that provision was made for demurrage. 
Article 6 provided that bills of lading should be signed as presented 
without préjudice to the charter party; but any différence of freight 
was to be settled on signing the bills of lading. Article 10, the "ces- 
sor clause," reads as foUows: "The charterer's responsibility under 
this charter shall cease as soon as the cargo is shipped and bills of 
lading signed, provided ail the conditions called for in this charter 
hâve been fulfilled or provided for by bills of lading." The bills of 
lading stated that ail the conditions of the charter had been complied 
with. It seems plain that, under such bills of lading, no demurrage 
could be claimed by the consignées or their transférées; and if it be 
true, as contended, that the signing of the bills of lading operated the 
release of the charterers from ail prior liability, then the shipowuers 
bave no recourse. But it is clear that the signing of the bills of 
lading did not release the charterers. Under the plain terms of the 
clause relied on, they were to be released on one of two conditions, 
viz. a full compliance with ail the conditions of the charter party, or by 
making provision in the bills of lading for the shipowuers' security. 
The charterers complied with neither condition. 

We notice that Lord Esher, M. E., in Clink v. Radford [1891] 1 
Q. B. Div. 625, said that the main rule to be derived from the cases 
interpreting the "cesser clause" is that the court will construe it as 
inapplicable to the particular breach complained of if, by construing it 
otherwise, the shipowuers would be left unprotected in respect to 
that particular breach, unless the clause is expressed in terms which 
prohibit such a conclusion. In Christoffersen v. Hansen, L. R. 7 Q. B. 
509, where the charter party provided that ail liability on the part of 
the charterer should "cease as soon as he shipped the cargo," it was 
held that the clause applied only to liability accruing after the loading, 
and did not release the charterer from liability accruing before the 
completion of the loading. The decree appealed from is afflrmed. 
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TRACY et al. v. MOREL et al. 
(Circuit Court, D. Nebraska. August 4, 1898.) 

1. Rkmovai, of Causes — Timk of Application. 

Wlien a party not served enters a voluntary appearance, wlth a stipu- 
lation that he shall hâve a certain time to plead, an application for 
removal made within that time is made in time, although not within the 
statutory time for, answering. 

2. Same— Diverse Citizenship. 

It must afHrmatively appear that the citizenship of ail the défendants 
is diverse from that of ail the plaintifCs; and, in an action in Nebraska 
by a citizen of Nebraska and a citizen of Tennessee, an allégation that 
one of the défendants is not a citizen of Nebraska, "but that bis rési- 
dence and citizenship are unknown," is insuflicient. 

3. Same. 

A cause is not removable on the ground that It is a controversy be- 
tween citizens of a state and foreign citizens, when one of the défendants 
is a citizen of a state, although of a différent state from that of plaintifC. 

4. Same— Sepahaele Controversy. 

An alien bas no right to the removal of a cause on the ground of a 
separable controversy. 

Barnes & Tyler, for plaintiffs. 

Lohr, Gardner & Lohr, for défendants. 

MUNGEB, District Judge. This action was commenced in the dif 
trict court for Dakota county on the 8th day of September, 1890, 
against Léon Grezaud, Benoit Grezaud, Joseph Beauvernois, Francis 
Jeandet, M. P. Ohlman, John Kellner, and John M. Severson, to quiet 
the title of plaintiffs to certain real estate therein described. Plain- 
tiffs, in their pétition, allège title in themselves through several mesne 
conveyances from the United States; that said lands were by the 
county treasurer of Dakota county sold for taxes due thereon, and a 
tax deed issaed therefor; that said tax title is void because of certain 
irregularities in the proceedings leading up to the sale; that défend- 
ants "daim to haA^e some interest in and to the said premises, but 
whatever interest, if any, the said défendants hâve in and to the said 
lands, is derived through and by virtue of the void tax deed heretofore 
mentioned" ; that said real estate is unoccupied. ïhe prayer of plain- 
tiffs' pétition is that the title of plaintiffs in and to the lands mentioned 
be quieted, conflrmed, and adjudged to be in plaintiffs, and that the 
tax deed be decreed void; that the pretended rights, title, claims, 
and interests of the said défendants, and each of them, in and to said 
premises, be eut off, annulled, and held for naught, On the 12th of 
October, 1896, the défendant John M. Severson flled a gênerai demurrer 
to plaintiffs' pétition. The usual affidavit required by the Nebraska 
Code for service by publication upon the other défendants was flled, 
and notice was published; the answer day therein being May 31, 1897. 
On May 31, 1897, there was a stipulation filed that the défendant 
Léon Grezaud has died, leaving surviving him Fannie Grezaud, his 
widow, and Mme. Charles Emil Luc, and Jeanne Grezaud, children. 
Said stipulation provided for the entering by said heirs of their volun- 
tary appearance in said case, and that the time to plead should be ex- 
tended GO days. July. 28, 1897, the défendants Fannie Grezaud, 
88 F.— 51 
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Mme. Charles Emil Luc, Jeanne Grezaud, Benoit Grezaud, Joseph 
Beauvernois, and Francis Jeandet flled their pétition and bond for a 
removal of th^e case into this cpurt. In the pétition, for removal it 
is stated that M. M. Tracy, one of the plaintiffs, is, and was at the 
commencement of the action, a citizen of the state of Tennessee; 
that John J. Tracy is, and was at the commencement of the action, 
1 citizen of the state of Nebraska; that the défendants petitioning 
for the remoTal are, and were at the time of the bringing the action, 
aliens, résidents of the republjc of France; the défendant M. E. 
Ohlman a citizen of the state of South Dakota; défendant John M. 
Severson a citizen of the state of Nebraska; and that the défendant 
John Kellner "is not a citizen of Nebraska, and does not réside in said 
state, but that his résidence and citizenship are unknown." The 
présent hearing is on plaintiffs' motion to remand. The only ground 
stated in the motion is that the application for removal was not made 
in time; that, the answer day fixed in the published notice of service 
being May 31st, the pétition for removal, filed July 28th, was after 
the time for removal had expired. 

Upon the question as to whether or not an extension of time to 
plead extends the time for removal, the authorities are not in harmony. 
This court, however, bas held,;following the décision of Judge Phillips 
in the case of Spangler v. Railroad Co., 42 Fed. 305, that the ap- 
plication for removal must be made at or before the time fixed by 
the statutes of the state to answer, and that an extension of time to 
answer, by stipulation of parties or order of court, does not hâve the 
feffect to ëxtend the time within which the application for a removal 
must be made ; yet, as to a portion of the défendants (the représenta- 
tives of Léon G-rezaud, deceased), no process of any character was ever 
issued to bring them into court. Their appearance to the action was 
a voluntary one, pursuant to the stipulation of parties, of date June 
9, 1897, that they were to become parties to the action, and hâve 60 
days in which to plead. As to them, it is clear the application for 
removal was had in time. It is, however, the duty of the court to 
remand the cause, at any stage in the proceedings, whenever it ap- 
pears that the case is not one in which the court bas jurisdiction. 
This court bas no jurisdiction of the action on the ground of diverse 
citizenship, for it does not appear from the record that it is a con- 
tre versy between citizens of différent states. It is shown that the 
parties plaintiff are citizens, respectively, of the states of Tennessee 
and Nebraska ; that one of the défendants (John M. Severson) is a 
citizen of the state of Nebraska. This does not présent a case of 
diverse citizenship, as it must appear that ail the parties plaintiff are 
citizens of différent states from any of the necessary parties défend- 
ant. But it is alleged in the pétition for removal that the défendant 
Severson bas no interest in the subject-matter of the action, but was 
made a party for the purpose of preventing a removal of the action 
into this court. Whether such fact can at this time be investigated 
for the purpose of determining thé question of jurisdiction, we 
will not Cbnsider, as it does not appear that the citizenship of de- 
fendant John' Kellner is diverse to that of each plaintiff. The alléga- 
tion is "that John Kellnèr, anothei* défendant in this suit, is not a 
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citizen of ^ebraska, and does not réside in said state, but that hia 
résidence aiid; citizenship are unknown." It must aflSrmatively ap- 
pear, to give tlie; court jurisdiction, that bis citizenship is of a state 
other thàn Tennessee or Nebraska. The allégation that the citizen- 
ship is unknown is insufiQcient. Sait Co. v. Brigel, 14 0. 0. A. 577, 
67 Fed. 625, 31 U. S. App. 665. 

Nor can jurisdiction be sustained on the ground that it is a con- 
troversy between "citizens of a state and foreign citizens or subjects." 
The iaw in this respect is stated in Black, Dill. Kem. Causes, § 34, as 
follows: 

"It is therefore neeessary that ail tlie parties on one slde of the case should 
be citizens of a state or States, and ail the parties on the other slde allens. 
• • * Wheu a plaintiff, citizen of the state where the suit la brought, sues 
two défendants, one of whom is a citizen of another state, and the other an 
allen, * * * the cause is not removabie, beeause it does not come withln 
any of the provisions of the statute. It is casus omissus. It cannot be said 
to be a controversy 'between citizens of différent states,' beeause one of the 
parties is not à citizen; and It cannot be described as a controversy 'between 
citizens of a state and foreign citizens or subjects,' beeause one of the dé- 
fendants is not a foreigner." 

The saine ruie is stated in Hervey t. Railway Co., 7 Biss. 103, Fed. 
Cas., No. 6,434, and King v. Cornell, 106 U. S. 395, 1 Sup. Ct. 312. 

It is further urged that the action is removabie on the ground of 
a separâble controversy. A complète answer to this proposition 
is that the statute does not give the right of removal to an alien on 
the ground of a separâble controversy. King v. Cornell, supra; Mer- 
chants' Cotton-Press Co. V. Insurance Co. of North America, 151 U. S. 
368, 14 Sup. Ct. 367. 

Perceiving no grounds on which the jurisdiction of this court can 
be sustained, the cause is remanded to the state court 
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SOUTHERN RY. CO. v. POSTAL TEL. CABLE CO. 

(Circuit Court, W. D. North Carolina. July 20, 1898.) 

1. Rbmoval of Causes— Ekpect of Fiiino Pétition and Bond. 

. On the flling of a pétition in the state court statlng the essentlal facts 
for reinoval, açcompanied by a proper bond, the cause Is ipso facto re- 
moved, and the state court can take no further action. 

2. Same — JunisDTCTroNAi, Amount. 

The question whether an amount is Involved sufflcient to support the 
jurisdiction of the fédéral court must be determined by the fédéral court 
alone, and not by the state court. 

8. Same. 

In a proceeding to condemn a right of way, where défendant In hls 
pétition for reinoval averred that the matter in controversy far exeeeded 
r $2,000 in value, and the plaintifiC claimed that it was of merely nominal 
value, held, that the court would be governed, as in other cases, by the 
^mount of the claim made, In the absence of apy reason to believe that 
it had no bona flde existence, aûd was only made to secure the Juris- 
diction. - 

A. L. Brooks and J. R. Mcintosh, for plaintiflf. 
Stiles & Holladay and P. H. Busbee, for défendant. 
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SIMONTON, Circuit Judge. Thèse two cases came np together 
under thèse circumstances : The Postal Telegraph Cable Company 
entered proceedings in the superior court of Guilford couiity, in the 
sttite of North Carolina, seeking to condemn the right to erect its 
pôles and stretch its wires over and along the right of way of the 
Southern Railway in North Carolina. The pétition, among other 
things, alleged the intention of the Postal Telegraph Cable Company 
to erect its pôles and stretch its wires very near the outer limits 
of the right of way of the railway company, so as in no wise to in- 
terfère with its use of its track, and if, in any case, it should here- 
after appear that any of the said pôles were obstructing such use, 
that the telegraph company would remove them at its own expense, 
on reasonable notice. Upon the institution of thèse proceedings the 
Southern Railway Company flled its pétition for removal of the case 
into this court, relying upon two distinctly stated facts, — the di- 
versity of citizenship between it and the telegraph company, and 
that the ;ma:tter in dispute exceeded |2,000, besides interest and 
costs. The pétition was accompanied by a bond with surety. Ap- 
plication having been made to the state court immediately upon the 
filing the pétition and bond, an order of removal was refused upon 
the ground solely that the matter in dispute was not of a value 
exceeding $2,000. The next day after this refusai the Southern 
Railway filed a transcript of the record in this court. On the same 
day the Postal Telegraph Cable Company moved before the state 
court for leave to amend its proceedings for the purpose of making 
new parties. This motion was refuséd because made in the absence 
of, and without notice to, the defendant's attorney. Because of 
this, and the fear of other motions, the Southern Railway Company 
flled its bill, setting forth the facts statèd above, and praying that 
the Postal Telegraph Cable Company be enjoined from seeking to 
proceed any farther in the state court, inasmuch as the cause had 
bëen rem oved into this court. This is the second cause mentioned 
in the title above set forth. It comes up on the return to the rule 
issued on filing the bill requiring cause to be shown why an Injunc- 
tion should not issue as prayed for. The return, after disclaiming 
ail knowledge that the cause had been removed into this court, and 
disavowing ail want of respect thereof, resta upon the position that 
this court cannot entertain the case, as the value of the matter in 
dispute is less than |2,000. As precisely the same question is made 
in the removal case, and as the tWo cases are closely connected with 
each other, it was determined to hear argument, with the under- 
standing that the conclusion reached would dispose of both cases. 
. The controlling question in this matter, then, is, is the proceeding 
in the superior court of Guilford county a proper case for removal 
into this court? It is not questioned that that proceeding is a suit. 
Nor can there be any doubt on this point. Kohi v. tJ. S., 91 U. S. 
367; Searl V. School Dist., 124 U. S. 199, 8 Sup. Ct. 460; Martin's 
Adm'r v. Railroad Co., 151 tJ. S. 673, 14 Sup. Ct. 533. It is a suit 
between citizens of différent states; the Postal Telegraph Cable 
Company being a corporation of the state of New York, and the 
8outhern Railway Company being a corporation of the state of Vir- 
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ginia. The pétition for removal, with proper bond, was flled before 
the time for answering had expired. This pétition averred the two 
jurisdictional facts: (1) The diversity of citizenship; (2) that the 
raatter in controversy exceeded the value of |2,000, exclusive of 
interest and costs. Upon the truth of thèse facts, of both of them, 
dépends the right of removal. Powers v. Railvfay Co., 169 U. S. 99, 
18 Sup. et. 264. Issue was joined upon one of thèse facts, — the ju- 
t'isdictional amount; and the superior court, inadvertently it is sure, 
passed upon that issue. It could be decided nowhere but in this 
court. Carson v. Hvatt, 118 U. S. 279, 6 Sup. Ct. 1050; Garson v. 
Dunham, 121 U. S. 421, 7 Sup. Ct. 1030; Kailway Co. v. Dunn, 122 
U.S. 513, 7 Sup. Ct. 1262; Eailroad Co. v. Daughtry, 138 U. S. 298, 
11 Sup. et. 306. This being the case, and the pétition on its face 
stating the two essential facts for removal, the case was ipso facto re- 
moved, and the state court could proceed no further, upon the flling 
of the pétition and bond; that is, just so soon as they were filed. 
Gordon v. Longest, 16 Pet. 97; Insurance Co. v. Dunn, 19 Wall. 214; 
Kern v. Huidekoper, 103 U. S. 485; Railroad Co. v. Koontz, 104 
U. S. 5; Act Cong. March 3, 1875 (18 Stat. 470). It is very clear, 
therefore, that the state court could hâve taken no other action in this 
cause f rom the date of the flling of the pétition and bond, and that the 
efforts of the plaintilï in the state court to procure orders from that 
court were coram non judice, and very properly refused. 

The grave question made hère is upon remanding this cause to 
the state court. It is contended that this court has no jurisdiction, 
because of the amount of the matter in controversy; that being less 
than |2,fl00. It has been contended with great ability and élo- 
quence that in the présent case the Postal Telegraph Cable Com- 
pany seeks to erect its pôles on the right of way of the railway Com- 
pany, which has already been dedicated to a public use; that it is 
confined to the public use; that, therefore, in estimating the com- 
pensation to be paid the railway company the same rule cannot be 
followed which obtains in the condemnation of the property of a 
private person; that such private person holds his property, and 
(■an put it to any use, and compensation for taking it must be meas- 
ijred accordingly; the railway company holds its property for a 
public use only, and its compensation must be measured only by 
the interférence with its performance of its public duty, growing 
out of the public use; that the pétition déclares an intent in no 
way to interfère with this public use, and so the compensation to 
the railway company for putting up the pôles and stretching the 
wires must be nominal. Strong as this line of argument is, and 
hoWever convincing under other circumstances, it does not apply to 
the question now at issue. That question is, must this case be re- 
^manded? The answer to this question dépends upon the matter in 
controversy. What is the matter in controversy? The compensa- 
tion to be allowed to the railway company for the érection of the 
pôles and the stretching of the wires by the telegraph companj. 
The latter allèges that this compensation should be nominal. The 
former allèges that it should greatly exceed $2,000. The question 
is, does it exceed |2,000? On this question the pétition of the plain- 



806 88 FEDERAL EBPORTBH. 

tiff in the stàte court and that of the défendant for removal differ, 
and on it the issue is joined. Says the suprême court in Smith v. 
Adams, 130 U. S. 168, 9 Sup. Ct. 569 : 

"By tlik phrase, 'matter In dispute,' as nsed In the statutes conferrlng 
Jurisdlction on this court, la meant the subject of Utlgatlon, the matter upon 
which the action is brought and Issue Is joined, and In relation to whlch. 
If the Issue is one of(act testimony Is taken; and Its pecuniary value may 
be determlned, not only by the monéy Judgment prayed, but In some case» 
by the Increased or dimlnlshed value of the property directly affected by the 
relief prayed, as by the peCunlary resuit to one of the parties Immedlately 
from the judgment." . 

See, also, Security Co. v. Gay, 145 U. S. 127, 12 Sup. Ct. 815; City 
of Olay Center V. Parmers' Loan & Trust Co., 145 U. S. 224, 12 Sup. 
Ct. 817. 

In estimating the amount of the matter in controversy, the court 
is governed by the claim made, provided that there is no reason to 
believe that the claim has no bona fide existence, and is only made 
to secure jurisdiction. Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct. 501. Then this is the mode of ascertaining the amount of the 
matter in controversy, and it being claimed on the one side that it 
greatly exceeds $2,0(K), and wholly denied on the other, the détermi- 
nation of this issue givéé this court jurisdiction. The issue must be 
tried in accordance with the law bf North Carolina in such case 
made and provided, and on the trial of the issue will corne up the 
points so ably presented by counsel at bar. Let ari order be en- 
tered in the equity cause continuing the restraining order until the 
further order of this court. Let an order be entered refusing to 
remand the cause removed. 



WIBAMAN V. HUBBABD et al. 
(Circuit Court, S. D. OaJlfomla. July 27, 1898.) 

No. 772. 

1. JcBisDiCTioN OF Pedbbal Coçrt— Citizbnship— Ancili-art Procebdimo. 
A bill flled in a circuit court to enjoin the further prosecutlon of an action 
at law pending therein Is ancillary to the law action, and the court has 
jurisdiction without regard to the dtizenshlp of the parties. 

8. InsDRANCB— ASSIGNMENT CI' LiFE POLICT— RiGHTS OF ASSIGNEE. 

An assignment of a life policy, whlch purports to transfer ail rlghts 
thereunder absolutely in considération of a sum advanced to the insured 
and the payment of future premlums, Is not whoUy void for iUegality, but 
vests the légal tltle to the policy In the assignée, who may, after the 
death of the insured, malntalh an action thereon In hls own name, though 
be wlU be accountable as trustée for ail the proceeds above the amount 
of his advances, with interest 
B. Samb— Enjoining Action by Assignée. 

An action, on a life policy by an assignée wlll not be enjolned where It 
iB àdmitted that he has a lien on the proceeds for advances made the In- 
sured, unless such lien is extlngulshed by the proceeds of another policy, 
also assigned to him, and that he has not as yet realized on such policy, 
whlch is in lltigation in another court. 

This was a bill flled by O. P. Widaman, as assignée In insolvency 
of George W. Meade, against Anthony G. Hubbard, to enjoin the 
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prosecution by tlie défendant of an action at law to coUect a policy 
of insurance on the life of the deceased assignor, Heard on demurrer 
to the Mil. 

Cheney & Taylor and Andersen & Andersen, for complainant. 
l'age, McCutchen & Eells, E. R, Annable, and Brousseau & Mont- 
gomery, for défendants. 

WELLBORN, District Judge. Complainant sues to enjoin further 
proceedings in an action entitled "Anthony G. Hubbard v. New York 
Life Insurance Company," pending on the law side of this court, and 
to bave determined certain équitable claims to a fund of |15,000, which 
said Company bas paid into court in said action in satisfaction of 
the liability therein sued on. The material allégations of the bill 
are thèse: Complainant, in November, 1896, was, by the superior 
court of the county of Los Angeles, state of California, appointed 
assignée in insolvency of one George W. Meade, whose pétition in 
insolvency was filed in the month of October of the same year. The 
indebtedness of Meade's estate aggregates |30,000, and the only 
property belonging to said estate is the fund above mentioned. The 
New York Life Insurance Company is a corporation created under 
the laws of the state of New York, and on April 22, 1884, for an 
annual premium of $989.80, issued a tontine policy, numbered 186,405, 
for $20,000, on the life of said Meade, payable to Anna Meade, April 
17, 1899, or upon the death of the said George W. Meade, should he 
die before said date. On the 14th day of August, 1894, in considéra- 
tion of the payment by said Hubbard to said company, at the re- 
quest of said George W. and Anna Meade, of the quarterly premium 
then due on said policy of |262.40, said policy was assigned to said 
Hubbard, and thereafter, on October 29, 1894, said parties entered 
into the following agreement: 

"This article of agreement, made and entered Into thls 29th day of October. 
A. D. 1894, between George W. Meade, and his wife, Anna Meade, both of 
Redlands, San Bernardino county, California, parties of the flrst part, and 
Anthony G. Hubbard, of the same place, party of the second part, wlt- 
nesseth: That, whereas, on the 22d day of April, in the year 1884, a policy 
of Insurance on the life of George W. Meade, one of the parties of the firs* 
part, was issued and delivered to the said George W. Meade by the New York 
Life Insurance Co., of the state of New York, which policy was and Is num- 
bered 186,405; and whereas, on the 14th day of August, ISSH, the said parties 
of the first part did assign unto the said party of the second part the said 
policy of insurance numbered 186,405, which asslgnment was made to the sait? 
party of the second part, and by the said party of the second part accepted 
as security for certain advances of money then made by the said party of the 
second part for the benefit of the said parties of the flrst part, and was also 
made and accepted, as aforesaid, to secure the said party of the second part 
for any further advances of money which he, the said party of the second 
part, may make to the said parties of the flrst part as the said parties of the 
first part and the said party of the second part may or should agrée upon in 
the future; and whereas, the said party of the second part is now owner and 
hoider of the mortgage upon certain real property located in the city of 
Kedlands, county of San Bernardino, state of California, now owned by one 
or both of said parties of the flrst part, which said real property is described 
as follows, to wit: 'Ail of lots 1, 2, 3, 4, 5, and 6 of block 23, as laid down 
in a map entitled "Map No. 6" of a part of Redlands Heights, as reeorded in 
the office of the recorder of said county of San Bernardino, state of Cali- 
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fornia, In Book 7 of Maps, at page 40,' and also ail that part of Creacent 
avenue heret<}fore vacated and not occupied as a public etreet, lylng north- 
west of and adjoining lot 1, aforementloned, together with 23 shares of the 
capital stock of the Uedlands Heights Water Company; and whereas, the 
said mortgage so held against the said real property by the said party of the 
second part was given to secure the payment of a certain promlssory note for 
$6,000, which said promissory note, wlth accrued and accumulatlng Interest. 
now remains due and wholly unpald; and whereas, said Anthony 6. Hub- 
bard, said party of the second part, is now the owner and holder of the said 
policy of Insurance on the life of the said George W. Meade: Now, therefore, 
this article of agreement witnesseth that the said Anthony G. Hubbard shall 
be and remain the owner of the said policy of Insurance hereinbefore re- 
ferred to, and shall hold the same for the purpose of sécuring him, the said 
party of the second part, for any advances of money which he, the said party 
of the second part, may make to the said party of the flist part, or either of 
them, and It is agreed that the said Anthony G. Hubbard may, at his option, 
hold the said policy of Insurance as collatéral seeurity for the said promissory 
note hereinbefore referred to, and as additional seeurity for the payment of 
the same, in addition to the mortgage which he now holds against the said 
real property hereinbefore referred to and described. But It is dlstinctly 
understood an(J agreed that the holding by the said party of the second part 
of the policy of Insurance as further and additional seeurity in connection 
with the said mortgage shall in no manner be coustrued as exteudiug the 
time of payment of the promissory note, to secure the payment of which 
the said mortgage was given, and is now held by the said party of tht> second 
part, tlie objeçt beiug to ailow the said party of the second part the privilège 
or option of considering and holding the said policy of insurauce as further 
seeurity for the payment of the said promissory note in the said mortg ge 
described and hereinbefore referred to, according to the terms of the said 
promissory note, as the same was originally drawn and as the same now 
exists. In witness whereof, the said parties hâve hereunto subscribed their 
names this 2Slth day of October, 1894. 

"[Signed] George W. Meade. 

"[Signed] Anna Meade." 

On the day after said agreement was executed, to wit, October 30, 
1894:, said Hubbard advanced and paid the quarterly premium on 
said policy for said month of October, and thereafter, on January 17, 
1895, advanced and paid the quarterly premium on said policy for said 
month of January. The promissory note mentioned in the agreement 
bas been discharged. On the 13th day of March, 1895, said insur- 
ance company issued another policy of insurance, — ^No. 665,889, — 
for $15,0(X), on the life of said George W. Meade, payable to himself ; 
the annual premium on said last-named policy being |562.50. On the 
21st day of March, 1895, said Hubbard and Meade entered into the 
foUowing agreement: 

"ïhis agreement, made and entered Into this 21st day of March, A. D. 
1895, by and between A. G. Hubbard, of the city of Redlands, San Bernardlno 
county, party of the first part, and Geo. W. Meade, of the same place, the 
party of the second part, witnesseth: That whereas, the party of the second 
part now holds a policy of insurance on his life In the New York Life 
Insurance Company, of the state of New York, which policy is numbered 
186,405; and whereas, the said party of the second part bas had issued to 
him another policy of Insurance on his life In the same company above men- 
tioned for the sum of fifteen thousand dollars ($15,000.00), which said second 
policy of Insurance is numbered 665,889; and whereas, the said party of the 
second part is unable to pay and keep up the payment of premiums due 
and to become due on each of said policles according to the terms of the 
same and each of the same; and whereas, further, said party of the second 
part desires the said party of the first part to advance to him, the said party 
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of the second part, the sum of three thousand six hundred ninety dollars 
'$3,690.00); and whereas, it Is understood that if the said party of the flrst 
part shall pay and keep up the premiums due and to become due upon each 
of said policies of insurance during the lifetime of the party of the second 
part, subject to the limitations hereinafter recited, and shall also pay unto 
said party of the second part the said sum of $3,690.00, that the said party 
of the second part will transfer and assign unto the said party of the flrst 
part the said policy of Insurance numbered 665,889, above referred to, as the 
property absolutely of the said party of the first part, so as to confer upon 
the said party of the first part, his heirs or assigns, the right absolute to 
receive and coUect f rom the said New York Life Insurance Company, under 
the said policy numbered 665,889, upon the death of the party of the second 
part, the entire sum of money made by said policy last mentloned payable 
unto the said Geo. W. Meade, his executors, administrators, or assigns, and 
being, as mentioned in said policy, the sum of $15.000.00: Now, therefore, 
the said party of the flrst part does hereby agrée to pay and keep up the pay- 
ments of ail premiums due and to become due upon both of the polities 
hereinbefore mentioned during the lifetime of the party of the 2nd part. 
And it is also agreed that flrst party is to advance and pay to the said party 
of the second part the sum of $3,690.00, the receipt of which is hereby acknowl- 
edged by the said party of the second part, and in considération of the 
agreements hereinbefore undertaken to be perfovmed by the said party of 
the flrst part, and also the payment unto him, the said party of the second 
part, the said sum of .S.3, 690.00, the said party of the second part does hereby 
assign, transfer, and set ovcr unto the said party of the first part in abso- 
lute ownership the said policy of Insurance numbered 665,889, and does hereby 
authorize and empower the said party ot the first part, his heii's, executors, 
administrators, or assigns, to receive and colleet the sald sum of $15,000.00, 
upon the happening ot the event whk-h shali entitle the holder or assignée 
of said policy or other person or persons therennto entitled to demand and 
receive payment of said sum; and wheroas, further, the said policy num- 
bered 186.405 does, by its terms. mature and become payable on the 17th 
day of April. 1899: Now, therefore, it is further agreed, in coi.sideratlnn of 
the premises and matters hereinbefore recited and set forth. and in consid- 
ération of the faithful performance by the party of the flrst part of the 
things hereinbefore by him undertaken to be kept and perfonned, that if the 
said party of the second paît shall survive until the said 17th day of April, 
1S!J9, that then, in that event, and upon the pnyment of the amount of 
money called for and then to become due under said policy numbbTed 186,405, 
the said party of the first part, his helrs or assigns. shail be entitled to and 
shall receive and be paid ont of the proceeds of sald policy numbered 186,405 
the fiill sum of $15.000 in cash, and he, the said party of the first part, Is 
hereiiy authorizcd and empowered to demand, sue for. and ccl ect ont of 
the pi-oceeds of the said policy numbered 18().405 the said sum of $15.000, 
and in the event of the said party of the second part surviving until the said 
17th day of April, 1S90, and In the furtlier event of the party of the first part 
receivlng ont of the proceeds of tlie policy numbered 180.405, upon the- 
maturity of said policy. the said sum of $15.000, it is agreed that the party 
of the flrst part sliall assign and retr.Tnsfer unto the said party of the second: 
part the said policy numbered 6(;ô.s8S), and uiion the reassignment of the- 
said policy to said party of the second part by the said party of the flrst part 
the liaiiility of the party of the first part for the payment of further premiums 
on said policy shall then and there cease and terminate. And vvher. as, flrst 
party now holds an assignment of said policy nuinber 186.405. it is agreed 
that if party of the second part dies before the maturity of said policy the 
party of the first part will, on receipt of .$15.000 (under either of the policies 
hei'ein mentioned), reassign to the légal repre.sentatives of second party the 
sald policy uumber 186.405. subject, however, to provisions of contract be- 
tween parties dated Oct. 29th, 1894. Witness the hands of the parties thi» 
21st day of March, 1895, and executed this lu duplicate. 

•'[Signed] A. G. Hubbard. 

"Geo. W. Meade."^ 
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Appepded to said agreement was the following writing, to wit: 

"I, Anna Meade, wlfe oï Geo. W. Meade, hereby certify and shbw that I 
hâve read the foregolng agreement, and am fuUy conversant wlth the terms, 
force, and effect of the same, and that the same meets my approval. anil I 
liereby rellnquish and release unto the sald A. G. Htibbard ail Interèst of 
any klnd, class, oir description whieh I now hâve or could hereafter hâve as 
an heir at law of Geo. W. Meade, or other Interest whlch I may or could hâve 
In the sum of $15,000.00, which vrould be payable under the policy of In- 
surance mentioned In sald agreement as 665,889, on the death of said George 
W. Meade; and In anticipation of the payment of sald sum on the death of 
said Geo. W. Meade, I hereby assign and transfer unto the said A. G. Hnb- 
bard, the party of the first part in the said agreement named, ail rlght and 
interest whlch 1 now hâve or might hereafter hâve under and by virtue of 
said policy of Insurance. Wltness my hand this 21st day of March, A- D. 
1895. 

"[Signed] Anna Meade. 

"Anna Meade, 

"By Geo. W. Meade, 
"Her Atty. in Fact" 

George W. Meade died January 1, 1897, at the city of Los Angeles, 
Cal., leaving said two policies in full force and effect. Afterwarda 
Hubbard brouglit the common-law action already mentioned to re- 
cover the $15,000 due on said policy 605,889. The insurance company 
appeared in said action, admitting its liability for the amount named, 
but alleging that défendants Anna Meade, Sarah J. Tumer, and Dr. 
Turner, her husband, and complaihant, as assignée in insolvency of 
said George W. Meade, respectively claimed interests in said policy, 
and asking that it be permitted to pay said $15,000 into said court, and 
that the persons above named be substituted as défendants in place 
of itself. On June 1, 1897, the order asked for by said company 
was made, and thereupon said company paid said |15,000 into court, 
and the persons above named were duly brought in and substituted 
as défendants in said action. There is now pending in the superior 
court of the county of Los Angeles, Cal., an action — No. 59,344 — en- 
titled "The New York Life Insurance Company, a Corporation, Plain- 
tiff, V. Anthony G. Hubbard, Anna Meade, Sarah J. Turner, and 
Margaret M. Cross, Défendants." The complaint in said action allèges 
the Issuance of said policy No. 186,405 for $20,000, the death of said 
George W. Meade, that said company is willing to pay said amount 
to whoever may be entitled thereto, that the parties named as de- 
fendants respectively claim adverse interests in said policy, and that 
said company is ready and offers to deposit said sum of $20,000 in 
court, or pay the same to such person or persons as the court may 
direct, and prays that the persons named as défendants be required 
to interplead concerning their respective claims. Said company has 
not paid said $20,000 into court in said action, but its attomeys hâve 
the amount in their hands reàdy to deposit when the company is 
ordered to do so by said court. 

The bill in this court sets forth the conflicting claims of the varions 
parties as follov^'s: 

"Tbat your orator has been înformed and believes, and so states, that said 
A. G. Hubbard claims to be the owner of both of said policies, or that he has 
an interest in both of said policies, or that he holds both of said policies as 
eecurity for moneys advaneed by him to said George W. Meade and the said 
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Anns Meade, or to one or both of them, but that the exact nature of th« 
claim abd contention of tbe said Hubbard as to his respective rights under 
said policies, and each of them, is unknown to your orator. That the clalm 
of the said Hubbard as to an interest in said policy No. 605,889, or to the 
proceeds thereof, is hostile and antagonlstic to the équitable rights of your 
orator to said policy and to the proceeds thereof, and your orator is advlsed 
and believes, and so states, that the said Hubbard'a said claim or clalms to the 
proceeds of said policy is without right in equity and good conscience, and that, 
if he , is entitled to be reimbursed for any advances made to George W. 
Meade and Anna Meade, that it is a right to be reimbursed therefor out o£ the 
proceeds of said policy No. 186,405, and that if he has a right to be reimbursed 
out of the proceeds of said policy No. 665,889 It is only after he shall hare 
falled to be reimbursed out of said policy No. 186,405. That your orator has 
been informed and believes, and so states, that the other défendants In thi» 
action claim to be the owners of and entitled to the proceeds of said policy 
No. 180,405, and claim that if the said Hubbard is entitled to be relmburaed 
for any advances made to George W. Meade and Anna Meade, or to one or 
both of them, that said reimbursement should be made in the flrst Instance 
from the proceeds of said policy No. 665,889; that the exact claim or claim» 
qf the said défendants and each of them to the proceeds of said policy 186,405 
is unknown to your orator, but their said claim or claims to hâve any ad- 
vances made by the said Hubbard to George W. Meade and Anna Meade, 
or to elther of them, pald out of the proceeds of policy No. 665,889, before 
the proceeds of said policy No. 186,405 is liable therefor, is hostile and an- 
tagonlstic to the rights of your orator, and is without equity and right, and 
agalnst good conscience. That your orator claims that he, as assignée of the 
estate of George W. Meade, is the équitable owner of the proceeds of said 
policy No. 6fi5,S89, and that said Hubbard holds the légal title thereto in 
trust for your orator. That said Hubbard is not entitled to any of the pro- 
ceeds of the said policy No. 665,889, or. If your orator is wrongly advised or 
is mistaken on that point, that then your orator is advised and believes, and 
Bo states, that If he has a lien on said proceeds for any such advances, it is 
secondary to his lien on the proceeds of said policy No. 186,405, and should be 
paid out of such proceeds flrst. Your orator further states that he Is advised 
and believes, and so charges, that if he is compelled to pay any such advances 
so made by said Hubbard out of the proceeds of said policy No. 665,889, that 
then, under the contract set out herein of date the 2tst of March, 1895, 
between said Hubbard and said George W. Meade, assented to and ratifled 
by said Anna Meade, he is entitled to hâve said policy No. 186,405 trans- 
ferred and assigned to him, and to hold the same until he shall be reimbursed 
therefrom for ail sums that he may bave to pay said Hubbard out of the 
proceeds of said policy No. 665,889. Your orator is advised and believes. 
and so states, that though he is a party to said suit No. 741, now pending 
on the law side of this court, that his rights are of an équitable character, 
and are dépendent upon the rules and principles of equity for their protec- 
tion and enforcement, and that this court in said action is without jurisdic- 
tion to administer the rights and equity that your orator is entitled to In the 
premises, and. that your orator is without a full, perfect, and clear remedy in 
the matters Involved in this controversy, save in a court of equity. Your 
orator further states that he is advised and believes that the rights of ail 
the parties interested in said two policies and that are parties to said action 
No. 741 and said action No. 59,344 are so intermingled and blended that they 
can only be adjudicated and administered in a court of equity, and In one 
suit." 

The prayer of the bill is that the défendants be required to set 
forth their respective claims to said property, and that the same be 
determined, and that further proceedings in the common-law action be 
enjoined. A demurrer to the biil has been interposed, on the fol- 
lowing grounds, to wit: First, that this court has no jurisdiction 
of the cause, inasmuch as the bill does not show diverse citizenship 
of the parties ; second, that the bill does not state a case for équitable 
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félief. Thèse grounds will be considered in the order in which I 
hâve stated them. 

1. The bill is ancillary to the common-law action, and therefore 
the court has jurisdiction of the suit without regard to the citizenship 
of the parties. Krippendorf v. Hyde, 110 U. S. 276, i Sup. Ct. 27; 
Johnson v. Christian, 125 U. S. 643, 8 Sup. Ct. 989, 1135; Root v. 
Woolworth, 150 U. S. 401, 14 Sup. Ct. 136; Broadis v. Broadis, 86 
Fed. 951. 

2. The next question to be considered is whether or not the bill 
shows any ground for équitable relief. Plaintif in the common-law 
action, A. G. Hubbard, holds, by assignment, the policy therein sued 
on; not, perbaps, in absolute ownership, but as collatéral security 
for a loan to the assured of |3,690, and for other moneys advanced 
in payment of premiums on said policy. If the validity of said as- 
signment be tested by the laws of the state where it was made, — 
California, — then the question is covered by statutory enactment. 
Section 2764 of the Civil Code of said state is as follows: 

"A policy of Insurance upon life or health niay pass by transfer, wlU, or 
succession to any persou, wlietlier he has an Insurahle iuterest or not, and such 
person may recover upon it wliatever the insured miglit hâve recovered." 

See, aiso, Gilman v. Curtis, 06 Cal. 116, 4 Pac. 1094; Curtiss v. 
Insurance Co., 90 Cal. 245, 27 Pac. 211; Works v. Merritt, 105 Cal. 
467, 38 Pac. 1109; Diggins v. Hartshorne, 108 Cal. 154, 41 Pac. 283; 
Wetmore v. City of San Francisco, 44 Cal. 294. 

Independently, however, of any statute, I am satisfled that there is 
no such wagering élément in the assignment to Hubbard as invali- 
dâtes it, and the law has been so declared by the suprême court of the 
United States in one of the cases cited by complainant himself, where- 
in it is said : 

"Although the agreement between the trust association and the assured 
was invalid as far as it provided for an absolute transfer of nine-tenths of 
the proceeds of the policy upon the conditions named. it was not of that 
fraudulent lîlnd wlth respect to whieh the courts regard the parties as alike 
■culpable and refuse to interfère with the results of their action. No fraud or 
<leception upon any one was designed by the agreement, nor did its exécution 
linvolve any moral turpitude. It is one which must be treated as creating 
no légal right to the proceeds of the policy beyond the sums advanced upon 
its security, and the courts will therefore hold the récipient of the moneys 
beyond those sums to account to the représentatives of the deceased. It was 
lawful for the association to advance to the assured the sums, payable to the 
insurance company on the policy as they became due. It was also lawful for 
the assured to assign the policy as security for their payment. The assign- 
ment was only Invalid as a transfer of the proceeds of the policy beyond what 
was required to refund those sums, with interest." Warnock v. Davis, 104 
U. S. 775. 

See, also, Cammack v. Lewis, 15 Wall. 643 ; Burroughs v. Assurance 
Co., 97 Mass. 359; 2 May, Ins. (3d Ed.) 393. From the last author- 
ity I quote the foliowing: 

"The right to sue, however, under thèse statutes, enacted In. the interest 
of the family support, is not to be conf ounded with the right to appropriate 
and use the proceeds. The assignée may well bave the right to sue In his 
own name, and recover the amount payable by the policy, but he recovers 
to hold in trust for the beneflciaries. 'The rights of the child,' Bay the court, 
tn Burroughs v. Assurance Co., 'cannot be set up to defeat thls action. No 
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trustée has ever been appointed to hold and manage the Interest of the wife. 
Tbe assignments to the plaintifif, assented to by the insurers, transferred to 
him the légal title In the policies, and the right to sue thereon. Palmer v. 
Merrill, C Cush. 2S8, note; Kingsley v. Insuraace Co., 8 Cush. 393. If the 
assurée had afterwards died, leaving no wife or child surviving, the assign- 
ments woukl bave eutitled the assignée to receive the whole amount of the 
policies to liis own use. The plaintifC, having the légal title, may maintain this 
action at lavv. and, if he recovers jutigment, will hold the proceeds, so far 
as they inure to the beneflt of the child of the assured, in trust for him. The 
équitable vigUts of the child under the statute, and the extent to which they 
may be subject to a claim of the assignée for reimbursement of the sums pald 
by him for premiums and assessments or otherwise, cannot be now deter- 
mined, but may be ascertained upon a bill of interpleader flled by the In- 
surance Company, or in a suit by the child against thls plaintiff after he shall 
hâve recovered judgmont in this action.' " 

ITie rights of tlie assignée hâve been elearly stated thus: 

"The use as collatéral security of Insurance policies upon bona flde loans 
vests in the pledgee the légal title, as upon an absolute assignment. Ke- 
ceiving such title, he may enforce Ihe security to Its full amount, holding any 
surplus after payaient of bis advances, premiums, and assessments paid for 
the pledgor or persons equitably entitled thereto." Coleb. Coll. Sec. p. 575. 

If this be a correct statement of the law, — and I hâve no doubt 
but that it is, — it follows that a beneficiary cannot interfère with the 
progress of an action brought by the holder of the légal title, or the 
person vested with the right to collect, unless fraud or insolvency 
be charged against such trustée. Kor does the fact that in the prés- 
ent case the insurance coinpany has deposited the money in court at 
ail impair the rights of the trusiee, or enlarge those of the beneficiaries. 
It is true that the insurance comiiany, had it seen proper to do so, 
might, for its own protection, bave exhibited a bill of interpleader 
against the différent cîaimants (Spring v. Insurance Co., 8 Wheat. 
2(i8), but it could uot, by depositiiig the money in court, give to the 
équitable cîaimants any rights which they did not before possess, nor 
take from Ilubbard his right to collect the fund, and apply the same, 
so far as necessary, to the satisfaction of his debt. On this point, 
counsel for Hubbard, in his brief, well says: 

"C'ertainly. if the possessor of a residuary interest has no right to control the 
collection, that right cannot be extended to him by the debtor, directly or In- 
directly " 

Tliore is another difTiculty to any relief in the présent suit, and 
this difïiculty is emphasized in couiplainant's brief, where he says: 

"Our contention is that the bill and contraet and proposai of contract be- 
tween Hubbard and the Meades, set out and made exhibits to the bill, show 
that Hubbard held two policies on the life of Mr. Meade; that he held the said 
policies as security for moneys advauced and to be advanced by him to tht'ra; 
that the period fixed for the certain rcpayment of said advances was the 
expiration of the tontine period of the first policy assigned to him. It was 
estimatcd by the parties that the advances made and to be made, with a 
certain rate of interest, would amount to .f 15,000 at the expira: ion of 1he 
tontine period; that when the tontine period arrived he was to collect the 
proceeds of said first policj', and repay himself tlie .^IS.OOO, and then reasslgn 
tlie second policy, No. 665,889, for $15,000 to Meade. We conîeiid that this 
shows that the proceeds of the first policy are the primary fund out of which 
the payment of the advancements are to be made. The bill shows that the 
insurance Company makes no contest as to elther fund; that It has paid 
$15,000, the proceeds of the second policy into this court; that it has flleJ 
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Its blU of înterplëàder In the GalMomia state court, tenderlrtg and offerlng to 
pay the proceeds thereof Into court; that the proceeds o£ both policies are 
tlrtually In the hands of akid undèr the control of Hubbard, and that the 
ohly question tobe litigated ànd settled is as to wbom he shall pay tbem out 
to and how.' We contend thàtunder the cohtracts set eut In and exhiblted 
wlth the bill that he should first pay hlmself such sums as he has adranced to 
the Meades eut of the primary fund that he holds as securlty, to wlt, the 
proceeds of the $20,000 policy; that the balance he should pay to Mrs. Meade 
Or'her successor in interest, Mrs. Cross, and that he should pay over the 
whole of the proceeds of the §15,000 policy to plaintift as the légal repré- 
sentative of iîeadë, and the équitable owner thereof ." 

Now, if it be conceded — which, however, I do not décide — that the 
proceeds of the |20,000 policy 'Were contemplated by the parties to 
the contra cts hereinbefore mentioned as the primary fund out of which 
Hubbard should be paid, still complainant's argument is unsound, for 
the reason that Hubbard has not y et realized on that policy. Its pay- 
ment is suspended, at the instance of the insurance company, by a 
bill of interpleàder pending in the state court. If Hubbard should 
fail, Vi^ithôut fault on his part,,to realize on said policy, he could un- 
questionably, and according to complainant's own theory, resort to the 
115,000- policy, since he holds both policies as coUaterals. How is it 
possible to mate a decree in the présent suit fully covering thèse 
equities, when this court has no control whatever over the |20,000 
policy or its proceeds? Taking the most favorable view of the case 
for complainant which the allégations of his bill will allow, Hubbard 
holds the policy sued on in the common-law action as collatéral se- 
curity for lawful advances made by him to the Meades, and it is his 
rlght and duty to forthwith coUect the amount due on said policy, ap- 
plyîng a sufadency of the proceeds to the payment of his own debt, 
and holding the balance for the parties equitably entitled thereto. 
Should he fail tô pay over such balance, said parties will then hâve 
adéquate remédies against him. The demurrer will be sustained. 



PREFBKRED ACC. INS. CO., OF NEW YORK, v. BARKER. 
(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.) 

No. 683. 

JUBJSDICTION OP FeDBRAL COUETS— AVERMBKTS OF ClTIZENSHIP— AMENDMBITr 
ON AppEAL: 

A pétition which avers the résidence of the parties only cannot be amended 
on appeal so as to show citizenship; but the judgment may be reversed, and 
the cause remanded, with Instructions to dismiss the suit, onless, by proper 
amendment below, diverse citizenship is made to appear.i 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana, 

This was an action at law brought by Harrlet Barker against the Preferred 
Accident Insurance Company, of New Yorli, to recover on a policy of accident 
msurance. In the circuit court, verdict and judgment were given for plaintifC, 
and the défendant sued out this wrlt of error. The case is heard hère on mo- 

1 As to "Necessity for Averment of Citizenship," see note to Shipp v. William», 
10 C. 0. A. 261, and supplementary note to Mason t. Dullagbaîu, 27 G. 0. A. 
303. 
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tion ot counsel for the plalntlfl for leave to amend the petltlpi» by Insertlng cer- 
tain allégations in respect, to the çltizenshlp of the parties. The averments of the 
pétition in this regard were ââ fdllbws: "The pétition ot Harriet Barker, widow 
of J. W. Barker, who résides in the dty of New Orléans, resitectfully représenta: 
That the Preferred Accident Insurance Company, of New York, a corporation 
organized under the laws of the state of New York, and domlclled In the clty of 
New York, but hère présent In thls district by an agent,— Franke Watson,— who 
is authorized to aceept service of légal process, and to stand In judgment for saild 
corporation, r s required by the constitution and laws of tlke state of Louislana, 
is legally and justly indebted," etc. 

Hewes T. Gurley, f pr plaintiff in error. 
S. Wôlff, for défendant in error. 

Before PAEDEE and McCORMICK, Qrcuit Judges, and SWATNE, 

District Judge. 

PEU CURIAM. The motion of counsel for défendant in error for 
leave to amend the pétition filed in the court below by inserting 
that the plaintiff below was at the time that this suit was instituted, 
and is now, a citizen of the state of Louisiana, and the défendant wafl 
at that time, and is now, a citizen of the state of New Yorli, is denied. 
The amendment proposed is one of substance, and présents an issua- 
ble fact, which cannot be traversed in this court. The motion pre- 
sented is a confession of error ; and as, upon an inspection of the rec- 
ord, the jurisdiction of the circuit court does not appear, it is ordered 
and adjudged that the judgment of the circuit court be, and the same 
is, reversed, and the cause is remanded, with instructions to dismiss 
the suit, unless, by a proper amendment, the jurisdiction of the circuit 
court shall be made to appear. 
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W. R. OO. 

(Circuit Court, W. D. Virginia. July 2, 189S.) 

1. Railhoad Rkckivers— Forbclosube— Tbansfkb to Pukchasœb— Liabilitt 
FOR Négligence. 

A foreclosure decree provided that the purchasers should be let Into 
possession on the exécution and delivery of deeds by the spécial masters 
making the sale, and that they should take the property subject to ail 
liabilities incun-ed by the receivers, which liabiiities should be determined 
and enforced by the court ordering the sale. The receivers In fact re- 
maiued In possession for six days atter delivery of the deeds, durlng which 
period a llability arose for négligent opération of the road. ffeZrf, that the 
delivery of the deeds did not, In law, effect an Immédiate transfer of 
possession, so as to make the purchasers directly responsible for such 
négligence, nor could the receivers be consldered as operatlng the road 
as their agents, but that such llability was one arlslng durlng the recelver- 
ship, which could only be enforced by the fédéral court under the terms 
of the decree. 

S, JURTSDICTION DP FEDERAL COURT — EnJOININQ FbOCBBDINGS IN StATB COURT. 

Where a fédéral court by its decree of sale retains jurisdiction of a fore- 
closure proceedlng so far as to détermine and enforce, agalnst the property 
Bold, claims for llability Incurred by the receivers, it may enjoln the prose- 
cution of an action on such a claim in a state court wlthout vlolatlng Rev. 
St. § 720, which Inhibits grantlng an Injuuctlon to stay proceedlnga In a 
state court. 
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Sipe & ■ËÉaïii? iand È. M. Pendlèton, for petitioner. 
William À. Aijderson and C. B. Gùyer, for respondent. 

PAUL, District Judge. In this cause the petitioner, the Norfolk 
Si Western Railwày Compajiy, heretôfore filed its pétition praying 
for an injunction against Baxter Làlly, to restrain said LUly from pros- 
ecuting an action at law instituted by him against said petitioner in 
the corporation court of tlie city of Buena Vista, Va., to recover dam- 
ages for injury to his propertyaJleged to bave occurred by reason of 
the négligence of said railway compapy, ,by permitting a certain water 
coupse t^,be, dammed and impeded by the embankment and roadbed 
of feaid ràiiwày coinpany, and by not having an adéquate outlet for 
such water course. A temporary restraining order was granted 
by this court, enjoining said Lilly from further proceeding with his 
suit in thè stàte court. The défendant Lilly demurs to the pétition 
on tHe foUowing grounds: 

"(1) That, by the terms of the decree conflrmlng the sale, the receiversblp, 
and the possession of the receivers as the représentatives of this court, tennl- 
nated with the making and delivery of the deed unreservedly conveyii-g the 
ehitlre property of the Norfolli & Western Railroad Company to the Norfolk 
& Western Railway Company, thereby constituting the latter company the 
absolute owner of said property. (2) That from the instant of the dilivery 
of said deed the title and control of the property was, as a question of law 
and of fact, vested absolutely in the grantee, and the jurisdiction of this court 
In the suit for which the sale was ruade flnally at an end in respect to the 
control of the property conveyed, and as to ail transactions and riglits arising 
In respect to that property. (3) That It does not appear from the record that 
this court intended to extend its jurisdiction, or to retain the control and 
custody of the property sold and conveyed, beyond the moment of the eon- 
veyance consummated. On the contrary, the decree expressly limits the pos- 
session of the receivers, as such, until the conveyance to the purchaser, his 
successors or assigns, in the following explicit language: 'Until the convey- 
ance to the purchaser, his successor or assigns, of the mortgaged promises, 
railroad property, and franchises sold under this decree, the receivers shall 
continue in possession thereof, and to discharge the duties iniposed up n them 
by the order of their appointment, with the rights and powers thereby con- 
ferred.' (4) That the receivers had no rlght or power under said decree to re- 
tain possession and control of said property for a moment after the conip'etion 
pf the conveyance. If they dld so, it was as the agents and représentatives 
of the purchaser, and not of the court. It was merely for the convenlence 
ôf the purchaser that the formai transfer of the possession was postpontd 
till September 30, 1806. In contemplation of law, the real transfer of the pos- 
session tooii place instanter with the delivery of tlie deed to the purchaser. 
In such case, 'possession follows the title.' If it was In the power of the re- 
ceivers to prolong the receivership and extend their control apd custody of 
the property for six days, it was in thèir power to do this for six munths, or 
any longer period. They could only retain the possession at ail iifter the 
conveyance with the consent of the purchaser, and as his agent in law and In 
fact. Their possession after September 2i, ISSjO, was the possession of the 
Norfolk & Western Railway Company. (5) This court did not by Its decree 
of confirmation undertake to prolong its control and custody of the p operty 
sold beyond the consummation of the sale and trnnsfer of the ra lro;id prop- 
erty by the completion of the conveyance, and, if its decree coud hear such 
coristructioh, it would be, in such particular, erroneoits and inoiiei-ative. (6) 
To place such a construction upon the decree would be to render nugatory 
the provisions of the constitution and laws of the United States whlch give to 
the State courts exclusive original jurisdiction of ail suits between citizens of 
the ?,ame State, by undertaking to compel a citizen of Virginia, who has a 
cause of action against the Norfolk & Western Railway Company, to assert 
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hls demand In the fédéral court. (7) The prayer of the pétition Is In contra- 
vention of the Inhibition of the judlciary act of 1793 (Rev. St TJ. S. § 720): 
The wrlt of Injunction shall net be granted by any court of the United States 
to stay proeeedings in any court of a state except where such injunction may 
be authortzed by any law relating to proeeedings in banliruptcy.' ïhe allé- 
gation of the petitloner that the demurrant has sued the wrong party— that 
his suit should hâve been brought against the recelvers, and not against the 
petitioner— is no answer to this. If true, that would be an ample défense 
to the suit in the state court But It cannot be avalled of by this collatéral 
proceeding, by invoking the writ of injunction from this court, withont vio- 
lating the explicit prohibition of the act of 1793. That défense, in a suit like 
the one enjoined, between two citizens of Virginia, can only be rightfully 
and properly asserted by way of direct défense to that suit In the Virginia 
forum. (8) The fact that this court retained jurisdiction of the case for the 
purpose of enforcing the terms of the decree of sale for the beneflt of any 
claimants against the receivers does not justify the extension of that jurisdic- 
tion to a party who is asserting no claim against the receivers, who is not 
claiming the benefit of the lien retained under the terms of sale, but who is 
suing the Norfollî & Western Kailway Company upon a cause of action wtiich 
has arlsen between thèse two parties after said raiiway company had become 
the actual and the only responsible owner of the property." 

The pétition shows the following state of facts: 

In February, 1895, receivers were appointed of the Norfolk & 
Western Railroad Company in a foreclosure suit brought by the 
Fidelity Insurance, Trust & Safe-Deposit Company. A decree of sale 
of the railroad property was entered on the 2fîth day of June, 1896; 
and on the IGth day of September, 1896, a deed conveying the same 
to the Norfolk & Western Raiiway Company (which will hereafter be 
styled the "Raiiway Company") was executed and delivered, and the 
Raiiway Company took possession thereof at midnight on the 30th 
day of September, 1896. The injury of which Lilly complains, and 
for which he brings in the state court his suit for damages, occurred 
on the 29th day of September, 1896. The decree of sale contained 
a provision, very comnion in decrees of sale of railroad property, as to 
the payment of existing liabilities against the receivers. It is as 
follows : 

"The purehaser shall, as part considération for the railroad propprty and 
franchises purohased, take the same and receive the deed th"refor upon the 
express condition that, to tlie extent that the assets or profeeds of a-sets in 
the receivers' hands not sutijeet to any othcr lien or charge sliall lie insuf- 
fleient, such purohaser, his successors or assiirns, shall pay, satisfy, and dis- 
charge (a) any unpaid compensation which shall be allowe.i by the co 'rt to 
the receivers: (b) any inrU'litedness and oblisatinns or liabilities wliicli bave 
been contracted or incnrrpd by the receivers, before delivery of possi>s<lon of 
Ihe property sold, in the management, opération, use, or préservation thereof. 
* • *>> 

The decree further provides: 

"The purehaser of such railroad property and franchise shall aiso take the 
sàme subject to the performance by him or his successcirs or a-s gns of ail 
pending contracts in respect thereof theretofore l:iwfully made by the re- 
ceivers. In the event that the purehaser of said railroad projierty ancl fr-'n- 
chises, his successôrs or assigns, after demand made, shall refuse to pay any 
of the before-mentioned indebtedness or liahiliiies, the persun hol.iiiig the 
claim therefor, upon tifteen days' notice to such purehaser and his succe.ssors 
and assigns, may file his pétition in this court to hâve such claim enforced 
against the property sold, in accordance witli the usual practice of the court 
in relation to clalms of similar character; and such purehaser and his suc- 
cessôrs and assigns shall hâve the right to appear and make défense to any 
88 F.— 52 
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clalm; debtj<br'dlBBiaiid so sought to be enforced, and any party shall hâve th» 
rlght to âp^feal from "any Judgment, decree, or order made thereln. For the 
purpose of «âiforclng the foregolng provisions of tlie decree,,, jurj^dlctlon of 
this • cause Is retalned by this court; and the court retalns t^e rlght to retake 
and resell said property in case such purchaser or hls successors or asslgns 
shall fall to eomply wlth any order of the court In respect to the payment of 
such prior Indebtedness or llabiUties wlthin thirty days after seryioe of a 
copy of such order." 

The decree provides for th,epublîçatîoii of notice in the newspapers 
of certain towns, calling upon the holders of any such claims as are 
directed to be paid to présent the same for allowance or payment; 
those not pç^sented within six months, after flrst publication of such 
notice to be disallowed. In the decree| it was further ordered: 

"Upon paym«nt of the purchase priée bld by the purchaser or purchasers, 
Or upon raakïng such provision as the court Shall approve for the payment 
thereof, the Said spécial masters shall exécute proper deed or deeds conveying 
and assigning' the property pui'chased to such purchaser, or hls successors or 
asslgns; and upon ûie exécution and dellvery of such deed or deeds the grantee 
thereln shall be let Into possession of the premises conveyed, and the re- 
celvers shall dellver any of the premises sold whlch may be In thelr possession 
over to the purchaser, his successors or assigns, together with any property 
and net Income aequired or received by the recelvers sinee the commencement 
of this suit, and up to the date of such delivery of possession. In the manage- 
ment or opération of the mortgaged premises embraced in such conveyance, 
subject nevertheless to the condition that the court may retake and resell 
ail or any of said property In case the purchaser thereof, hls successors or aa- 
signs, respectîvely, shall fail to pay any balance of the purchase prlce re- 
maining unpaid by him or them, or to eomply with any order of this court 
with respect to the payment of the prlor Indebtedness, obligations, and llabiU- 
ties as hereinbefore provlded, withln thirty days after the service of copy o£ 
such order. tlntll the conveyance to the purchaser, his successors or assigns, 
of the mortgaged premises, railroad property, and franchises sold under this 
decree, the recelvers shall continue In possession thereof, and to discharge 
the duties Imposed upon them by the order of thelr appolntment, with the 
rights and powers thereby conferred. They wlU keep a correct account of 
the earnings and income of the premises accrulng after the date of sale; 
and, if the same should be conflrmed, the purchaser, on delivery of possession 
by the recelvers, will, as hereinafter provlded, be entltled to recelve the net 
income and earnings accrulng subséquent to the date of sale, and the procetds 
of such income and earnings. The purchaser of the said railroad property 
ma franchises, and his successors and asslgns, respectîvely, after such de- 
livery of the premises, shall hold, possess, and enjoy the same, and ail the 
rights, privilèges, Immunities, and franchises appertaining thereto, as fuUy 
and completely as said Norfolk & Western Railroad Company now holds 
and enjoys the same, or held and en.ioyed or was entitled to hold and enjoy 
the same at the time of the exécution of the said mortgage, or at any time 
since; and the purchaser and his successors and assigns, respectîvely, shall 
thereupon be entitled to hâve and hold the premises so conveyed free and dis- 
charged from the lien and incumbrance of said mortgage, and from the claims 
of aU ûther parties to this suit, and those clalming under them, save only as 
hereafter shall be adjudged to be prlor in lien or superlor In equlty to said 
mortgage, and which, as hereinbefore provlded, the purchaser may be re- 
quired to pay in addition to the purchase prlce bld." 

The contention of the petitioner, the Railway Company, is that 
the elaim of Lilly is one arising under this provision of the decree of 
sale, to v?it: "The purchaser shall, as part considération for the 
railroad property and franchises purchased, * • • pay, satisfy, 
and discharge * * * (b) any indebtedness and obligations or 
liabilities which shall hâve been contracted or incurred by the re- 
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ceivers before delivery of possession of the property sold, in the 
management, opération, use, or préservation thereof." It is claimed 
that, notwithstanding the property was sold on the 16th of Septem- 
ber, 1896, the sale conârmed, the deed of conveyance executed and 
delivered to the purchaser on the 24th of September, 1896, and al- 
though the injury complained of by Lilly occurred on tue 29th of 
September, 1896, yet this is an obligation or liability incurred by the 
receivers, and is part of the considération which the purchasers 
agreed to pay for the railroad property and franchises. The rail- 
way Company insists that this liability must be ascertained and de- 
termined in this court. The ground on which this contention rests 
is the fact that though the deed was executed and delivered to the 
purchaser on the 24th of September, 1896, the receivers did not de- 
livêr possession of the property to the liailway Company until mid- 
niglit on the 30th day of September, 1896. The défendant insists 
that the delivery of the deed of conveyance on the 24th of Septem- 
ber, 1896, carried with it, and vested in the Norfolk & Western Eail- 
way Company, the possession and control of said railroad, and that 
the damage complained of having occurred subséquent to the exécu- 
tion and delivery of the deed to the purchaser, the Railway Com- 
pany, that Company is liable for the damages claimed. The défend- 
ant urges that it was clearly in contemplation of the court to lirait 
the time in which possession and control of the property should 
rest in the receivers to the time of the exécution and delivery of the 
boud; that this is shown by the folio wing provisions in the deed 
of sale: 

"TJpon the exécution and delivery of such deed or deeds, the grantee thereln 
shall be let into the possession of the premises conveyed, and the receivers 
shall deliver any of the premises sold which may be In their possession over 
to the purchaser, his successors or assigns, together with any property and 
net income acquired or received by them since the commencement of this 
suit, and up to the date of such delivery of possession, In the management or 
opération of the mortgaged premises embraced in such conveyance. • • • 
Until the conveyance to the purchaser, his successors or asslgns, of the mort- 
gaged premises, railroad property, and franchises sold under this decree, the 
receivers shall continue in possession thereof, and to discharge the duSioa 
imposed upon them by the order of their appointment, with the rights and 
powers thereby conferred." 

Taken in connection with other provisions of the decree, thèse 
extracts do not, in the opinion of the court, invest the purchaser 
with possession of the railroad property, in such sensé as to make 
it responsible for acts of négligence occurring before it has assumed 
control and management of the property. Actual possession and 
control of the management of a railroad are so essentially necessarj' 
to fix responsibility for négligent conduct in its opération that thèse 
conditions cannot be met by the exécution and delivery of a deed of 
conveyance to the purchaser of railroad property. The possession 
conferred by such a conveyance is not such possession as was con- 
templated by the decree of sale in this cause. Such a deed doubt- 
less gives a right of possession of the railroad property to the gran- 
tee, but it was actual, controlling possession that was intended 
by the court should be given to the purchaser before his responsibil- 
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ity for its négligent management attached, and that o( the receivers 
ended. To hâve invested the purchaser of an extensive raiiroad 
System with immédiate possession on the exécution of the deed of 
conveyance would hâve been, in the very nature of the transaction, 
impracticable. In making the change fromthe control and man- 
agement of the receivers to that of the ofQcials of the purchasing 
raiiroad company required time, method, and prderly procédure, to 
the end that the public service njight be conserved without dérange- 
ment of the mails, passenger and freight trains, and the disorganiza- 
tion of the management and labor necessarily employed in the vari- 
ons departments of the raiiroad business. There was not an un- 
usual or an avoidable delay in the delivery of possession by the 
receivers; and, if there had been, the court is at a loss to see how 
a failure on the part of the receivers to promptly perform their duty 
could flx any responsibility on the railway company. It took pos- 
session when delivered to it by the receivers, and its responsibility 
for acts of négligence, of commission or omission, began then. 

The contention of counsel for Lilly, that, during the intérim of six 
days between the exécution and delivery of the deed of conveyance 
and the delivery of possession of the raiiroad property, the receivers 
were the agents of the Railway Company, and not acting in their 
officiai capacity as receivers, cannot be maintained. There is noth- 
ing in the conduct of the parties, or in the facts of the case, to es- 
tablish either an express, or an implied agency. 

The claim sought to be established in the state court against the 
Railway Company is a liability accruing during the time the re- 
ceivers were in control and possession of the raiiroad, and must be 
established in the mannef prescribed by the decree. The court did 
not surrender its jurisdiction over this class of claims, nor did its 
jurisdiction end with the exécution and delivery of the deed of con- 
veyance. It specifieally provided in the decree of sale what liabili- 
ties the purchaser of the raiiroad property should assume as part 
of the purchase price therefor, and how such liabilities should be 
ascertained. Thèse provisions of the decree entered into, and be- 
came a part of, the contract of purchase. The Railway Company 
by its purchase became a party to this suit. It is bound by the 
terms of the decree of sale, and it lias a right to hâve them enforced 
in its behalf. In enforcing the provisions of this decree, and pro- 
tecting its own jurisdiction, the court does not, as contended in the 
second substantial ground of deraurrer, violate the provision of sec- 
tion 720 of Revised Statutes of the United States, which inhibits 
the granting of an injunction to stay proceedings in a state court. 
The court, in granting an injunction to prevent Lilly from proceed- 
ing in the state court to establish a claim of which this court has 
jurisdiction, and so had when the suit in the state court was com- 
menced, is in no wise invading the already acquired jurisdiction 
of the state court. This court is only endeavoring to protect its 
bwn jurisdiction, and to enforce its own decrees. Without this, its 
efflciency would not only be seriously impaired, but its authority, 
in many cases, rendered nugatory. In Dietzsch v. Huidekoper, 103 
U. S. 494, the suprême court says: 
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A court bf the United States 1b not prevented from enforcing its own Judg- 
inents by the statute which forblds It to grant on injunctlon to stay proceedlnga 
In a State court." 

The doctrine hère announced has been followed by numerous deci 
sions in the fédéral courts. Eailroad Co. v. Scott, 13 Fed. 793; Jesup 
V. Railway Co., 44 Fed. 663; Central Trust Co. v. St. Louis, A. & T. 
Ry. Co., 59 Fed. .385; Lanning v. Osborne, 79 Fed. 657; Terre Haute 
& I. R. Co. V. Peoria & P. U. R. Co., 82 Fed. 943. 

After a careful examination of the cases cited by counsel for the 
défendant, the court fails to find that they contravene in any respect 
the doctrine sustained by the authorities just cited. The demurrer 
will be overruled. 



CORNBLL, V. GREBN. 
(Circuit Court, N. D. Illinois. October 8, 1897.) 

1. FoTîECLOSDRE— Parties. 

A foreclosure bill was brought against tbe mortgagors and thelr chll- 
dren and against "ï., B., and C, ail of whom are résidents, • • * and 
guardians of said minor ciiildren. the said T. being also one of the exec- 
utors of the last will of [the mortgagor) and others," "ail of which per- 
sons and corporations before named are made défendants herein." The 
bill also averred conveyances from the mortgagor to said T., and that 
"the above-named parties against whom this bill is brought hâve or 
claim to hâve some intei'est in the preniises * * * by morigage, 
judgment, conveyance, or otherwise," and that each and ail of the de- 
fendants hâve npslected to pay the debt. HeH, that T. was made a 
party in his individual capacity, even though the prayer for proeess did 
not conta in the naines of ail the parties, as requlred by the equlty rules. 

B. Pbocess -Service. 

The subpœna in a foreclosure suit was directed against the mort- 
gagor, and "T., B.. .nnd C, guardian, etc., and ï., executor, etc.," and 
recited, "We command you, and every one of you, to appear," and "the 
above-named défendants are notitied that unless they, and each of them, 
shall enter their appeaiance," etc. The return recited Personal service 
•'upon T. as guardian tfud T. as executor." Hdd, that T. was sufflciently 
served in his individual capacity. 

B. Mastbr's Deed— Description — Mistake. 

A mortgage was foreclosed ou the "south half" of a certain section. 
The master's deed recited that he sold the "south half," and then recited: 
"Now, therefore, this indenture witnesseth that the said [master] * • • 
does convey the north half." HdcJ, that the word "north" is presump- 
tively a mistake, that it may be rejected, and that without the substitu- 
tion of any other word the deed is operative as a conveyance of the south 
half. 

Robert Rae and F. B. Dyche, for complainant. 
Geo. R. Peck and C. W. Ogden, for défendant. 

SHOWALTER, Circuit Judge. On November 27, 1875, Mrs. Green 
exhibited in the circuit court of the United States for the Northern dis- 
trict of Illinois her bill of complaint for the foreclosure of two 
mortgages. Mrs. Sarah H. Gage, widow of the mortgagor, and a 
number of other persons and a number of corporations were made 
parties défendant. Certain of the défendants answered; others 
were defaulted. The cause was referred to a master, and a final 
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decree of foreclosure was eûtened: on Ms peport on July 31, 187&. 
Pursuant tô thi* decfe&a sale was made by the master, and Mrs. 
Green became the purchaser of the mortgaged property on the 
7th of December, 1876. Sbe çntered into possession pursuant to 
her purchase, aild bas since remained in possession. Afterwards, 
and on the 3d of Februapy,:1877; she received the master's deed. 
The bill in the présent case was flled July 29, 1896. Prior to the 
foi-eclosure above mentioned, and in December, 1874, George W. 
Gage, the original mortgagor, Ws wife, Mrs. Sarah H. Gage, joining 
him in the conveyance, had aliejiated the property, subject to the 
two mortgages, to one William P.; Tucker. Tucker afterwards died, 
and long after the foreclosure the heirs of Tucker conveyed to this 
complainant, Cornell. The présent bill is for rédemption. The 
fundamental claim is that the interest of Tucker was not eut off 
by the foreclosure mentioned. It is said that on a proper construc- 
tion of the bill of complaint in that case Tucker was not a party 
défendant ; and, again, assuming him to hâve been a party défend- 
ant, that he did not appear, and was not served with process. The 
foreclosure bill reads in part as follows: 

"Your oratris, Hetty H. E. Green, who Is a résident of Bellows Falls, In 
the State of Vprmont, and a citizen in the said last-named state, brlngs this, 
.her bill of complaint, against Sarah .H. Gage, a résident of the eity of Chicago, 
Illinois, a citizen of the state oï Illinois, and the widow of the late George W. 
Gage, deceasëd, ahd executrix of hls last will and testament; Bva Gage, Mary 
B. Gage, Carr^e^ B. S. Gage, Alice Gage, George W. Gage, Jr., and David A. 
Gage, childreii of said George W, Gage, deceasëd, each of said children being 
now résidents of said city of Chicago, and citizens of the state of Illinois, the 
said two last-named children, George W. Gage, Jr., and David A. Gage, being 
minors; William F. Tuclser, Joseph K. Barry, and John W. Clapp, ail of whom 
are résidents of the county of CooIî, state of Illinois, and citizens of said last- 
named state, and guai'dians of said minor children, the said William F. Tucker 
being also one of the executors of the said last will and testament of said 
George W. Gage, deceasëd; Louis L. Coburn, a résident of Chicago, and citi- 
zen of the state of Illinois [hère foUow the names of a large number of 
other persons and of a number of corporations] ,— ail of which persons and 
corporations before named are made défendants herein." 

In a subséquent portion of the bill the conveyance from Gage 
and wife ôf December 18, 1874, to said Tucker, of ail the mortgaged 
premises for the considération of f 24,000, subject to the two mort- 
gages, is averred. It is then set forth "that said abovenamed par- 
ties against whom this bill of complaint is brought bave, or claim 
to hâve, some interest in said premises described in said trust deed 
by mortgage, judgment, conveyance, or otherwise"; and, after- 
wards, that Gage and his executors, "and each and ail of them, and 
ail of said défendants, hâve hitherto wholly failed and neglected, 
and still do neglect, to pay" the debt. The prayer for process is, 
"May it please your honora to grant to your oratrix a writ of sum- 
mons issued out of and under the seal of this honorable court, ao- 
cording to the rules of practice of said court, directed to the said 
Sarah H. Gage and the other défendants hereinbefore named, com- 
manding them, and each of them," etc. 

It seems to me very clear that William F. Tucker is made a par- 
ty défendant on the face of this bill. Complainant says she "bringa 
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tbis; her bill of complainant, against * ♦ • William P. Tuck- 
er, Joseph K. Barry, and John W. Clapp, ail of whom are résidents 
of the county of Cook, state of Illinois, and citizens of said last- 
named state, and guardians of said minor children, the said Wil- 
liam F. Tucker being also one of the executors of the last will and 
testament of said George W. Gage, deceased, * * * ail of 
which persons • • • are made défendants herein." If the 
question were whether or not Tucker, in his character as guardian 
of the minor children, was made a party, some criticism might be 
made on the phraseology of the bill, but it seems to me to be be- 
yond controversy that Tucker himself is named and described as 
one of the persons againet whom the bill is brought. The two 
minor children were themselves made parties to the f oreclosure bill. 
Summons was issued against them and served on them; and a 
guardian ad litem, appointed by the court, appeared and answered 
in their behalf. It is predicated of William F. Tucker that he 
was a résident of the county of Cook, in the state of Illinois, that 
he was a citizen of the said state, and that he was one of the 
guardians of the two minor children. It is also said of him that 
he was one of the executors of the last will and testament of said 
George W. Gage. It is also stated in the bill that Tucker himself 
was the owner of the equity of rédemption, to eut ofl which was 
the very purpose of the bill; and as one of the persons named in 
the list of those who were sued he is expressly made a défendant. 
There is no reason for saying that William F. Tucker merely in his 
character as guardian, or merely in his character as exécuter, was 
made a défendant, and that he was not personally a défendant. 

The prayer for process in this bill does not contain the names 
of ail the défendants mentioned in the introductory part of the bill, 
as required by equity rule 23, but for the purposes of the présent 
controversy that rule can only be treated as a formality. The 
prayer for process indicates with as much distinctness against 
whom the subpœna is to issue as though the name of each partic- 
ular défendant, as well as the name of Mrs. Sarah H. Gage, had 
been repeated in that part of the bill. I see no reason, on account 
of this formai defect, for impeaching the decree, or for holding that 
Tucker was not personally a party. 

The subpœna in the case reads in part as foUows: "The United 
States of America to Sarah H. Gage, widow of the late George W. 
Gage, deceased, and executor of his will; Eva Gage, Mary B. Gage, 
Carrie E. S. Gage, Alice Gage, George W. Gage, Jr., and David A. 
Gage, children of said George W. Gage, deceased; William F. 
Tucker, Joseph K. Barry, and John W. Clapp, guardian, etc., and 
William P. Tucker, executor, etc., Louis L. Coburn, executor, etc., 
David A. Gage," and so on, naming the other défendants and cor- 
porations, — "Greeting: We command you, and every of you, that 
you appear before the judges of our circuit court," etc. Then, after 
the signature of the clerk, comes the mémorandum: "The above- 
named défendants are notified that unless they, and each of them, 
shall enter their appearance in the clerk's ofiQce of said court at 
Chirago, aforesaid, on or before the date to which the above writ 
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is returnable, the complainant's bill will be taken against them as 
confessed, and a decree entered açcordingly. William H. Bradley, 
Clerk.'' The marshal states in Ms return indorsed on this writ: 
"I hâve served the annexed wcit by personally delivering a true and 
correct copy thereof to each of the foUowing named défendants on 
the day set opposite their names: Upon William F. Milligan, Mon- 
roe Heath, Bmdford Hancock, * * • Julius White, and Wil- 
liam F. Tucker as guardian and William F. Tucker as exécuter, 
on the 8th day of December, A. D. X875," etc. It will be seen on 
the face of this^subpœna that William F. Tucker is named therein 
as a défendant. The word "guardian" follows the name "John W. 
Clapp." On the face of the subpœna William F. Tucker is not 
mentioned as the guardian of any person, but he is named as an 
executor.. It isstated in the return that the marshal served this 
writ by personally delivering a true and correct copy thereof to 
William F. Tucker on the 8th day of December, 1875. The récital 
by the marshal as to the character in which William F. Tucker 
was served is an immaterial matter. The copy of the writ placed 
in Tucker's hands gave him the information, namely, that he must 
corne into the court, and make whatever défense he had to the biU. 
One copy was as efflcacious for the purpose of informing Mr. Tucker 
that he had been sued as a dozen would hâve been. He saw on the 
face of the subpœna that he was expected to answer personally, and 
that he was expected to answer also as executor of George W. Gage. 
My conclusion is that Mr. Tucker was served with process; that the 
jurisdiction over him personally was complète. It would foUow 
from this that the interest of Mr. Tucker in the land was eut o3 
by the decree in the old foreclosure suit. 

The master's deed given on the 3d of February, 1877, is set out in 
hsec verba in the bill, together with the proceedings in the fore- 
closure suit. Of the property sold by the master and bought by 
Mrs. Green one particular tract was the S. | of section 13, town- 
ship 38 N., of range 13 E. of the third P. M., in the county of Cook, 
and state of Illinois. The master's deed, after mentioning the title 
of the cause, the names of ail the défendants, the decree of sale, and 
the tact that he had advertised as required, goes on with the ré- 
cital that at the day and place specifled in the advertisement he 
sold the property, proceeding with the description of the same in 
détail, the tract in question being in that part of the deed correct- 
ly described as the south half of section 13, township 38 N., of 
range 13 E. of the third P. M. Thereupon, and following the state- 
ment that the entire property had been sold to Mrs. Green, the deed 
proceeds: "Now, therefore, this indenture witnesseth that the said 
Henry W. Bishop, master in chancery, as aforesaid, in considéra- 
tion of the premises, and for the pui^aose of carrying into efEect 
the said sale so made as aforesaid, and by virtue of said last-named 
decree, and in exécution thereof, hereby does by thèse présents re- 
mise, release, and convey to the said Hetty H. E. Green the fol- 
lowing described property, to wit." Hère follows the description of 
the property again. but in describing the half section above ref erred 
to the Word "north" is used instead of the word "south"; that is 
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to say, in this part of his deed the master describes that tract as 
the "north half of section 13, township 38 north, of range 13 east 
of the third principal meridian," so that on the face of the master's 
deed there is obviously a mistake. Presumptively, the word 
"north" in the granting part of the deed was the mistake. Pre- 
sumptively — even if this bill did not expressly aver that the mas- 
ter conveyed to Mrs. Green the property sold, and even if the rec- 
ords set forth in the bill did not aflQrmatively show the fact — the 
word "south" should hâve been written where the word "north" 
appears. If the word "north" be rejected as a false description, the 
granting part of the deed would read, "Also the half of section 13," 
etc.; and by référence to the introductory part of the deed it sufii- 
ciently appears that the half mentioned in the granting part is the 
south half. The rule is laid down in some of the text-books that 
where the description in the granting part of a deed contradicts 
that in the introductory part of the deed, the words in the granting 
part prevail. But this rule should not hold against an obvions in- 
tent to the contrary, shown on the face of the deed. In the prés- 
ent instance the master commences the granting part of the deed 
with the words, "Xow, therefore, this indenture witnesseth," etc., 
as before quoted, meaning to convey the property which, according 
to prior récitals, he had advertised and sold. Prima facie and pre- 
sumptively the intent of the master was to specify in the granting 
part of the deed the property described in the introductory part 
as having been sold by him to Mrs. Green. But, as already inti- 
mated, the foreclosure decree and other proceedings recited in thia 
bill show the word "north" in the granting part of this deed to be 
a false description. Without this word, there is enough in the 
granting part of this deed, wben read in the light of what goes 
before, and in connection with the showing of the bill, to make the 
instrument operative under the statnte of conveyances as a good 
and valid oonveyance of the south half of section 13. It is unnec- 
essary to discuss other features of the case. The demurrer is sus- 
tained 



WATSON V. BETTMAN et al. 
(Clreuit Court, D. West Virginia. July 19, 1898.) 

1. Pautnership— Appoistment of Receivkr. 

A reeeiver will be appolnted at the instance of a partner when It 
appears that the firm is insolvent, that its accounts hâve been confused 
by the défendant partners with those of other flrms of which they are 
aiso members, tiiat they hâve frandulently proenred assignments to be 
made by such other firnis, and hâve confessed Jndgments in favor of thelr 
relatives, which can only be satisfled eut of their partnershlp interest. 

2. Statb and Fédérai, CotjRTs— Conflictino Jukibdiction— Assignments fob 

Crbditohs — Recbivers. 

ïhe mère fact that an assignée for benefit of creditors bas qualifled 
before a New Yorli state court, which has accepted his bond, does not 
give that court jurisdiction, so as to prevent a fédéral court from appoint- 
Ing a réceiver for the assigned property. 

3. Recbivers — Sélection and Api'ointmbnt. 

A reœiver. appolnted in a suit by a partner against his cp-partners 
charging them with mlsmanagement and fraudulent mlsappUcatlon of 
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a^setsf, shoiul^ be dl^lnterest^;. and the court wlU not appoint one, 
hoTCevei; well gu'alifiea in othèr iëàpects, who is IntereBted In judgments 
coilfèssëd'by dëferidan-ts, whlch cati only be satlsfled ont of thelr Inter- 
ests in pâfthership assets, and wlio is connected by marriage with vari- 
ons parties secured by deeds of açsignment made by défendants. 

A. L,eo Weil, A. Dewey Follett, and B. Mason Ambler, for plain 

Frank B, Enslow, John T. McGraw, and John G. McCluer, for de- 
fendants. ; 

V. B. Archer, for Joseph Louc^iheim. 

JAOKSOK,. District Judge, On the 21st day of May, 1898, Gil- 
bert L. Watson flled his bill in equity against Marcus A. Bettman, 
David Bettman, Emanuel W.Blopnaingdale, in his own right and 
as trustée, and Marcus A. Bettman and David Bettman, executors 
of the laat will and testament of Meyer H. Bernheimer, deceased, 
and Mamie Mana, executrix of the said Bernheimer, deceased. The 
bill charges that prier to the month of December, 1897, Watson was 
a member of the firm of Bettman, Watson & Bernheimer, which firm 
was the owner of certain oil la,nds, oil properties, and leaseholds in 
the States of Ohio, Indiana, West Virginia, and Pennsylvania, and 
that the said flrm also operated a manufacturing plant in Pleasants 
county, W. Va., and a gênerai supply store in the city of Parkers- 
burg; that Bernheimer died in thet month of December, 1897, and 
that the business, after his death, was carried on in the partner- 
ship name by :the:Surviving partners; that the partnership was en- 
gaged in the production of oil, and was dealing in oil-well supplies; 
that the partners of the firm each held a one-f ourth interest ; that 
prior to the 5th day of March, 1898, the plaintifE and his associâtes 
had been engaged for more than eight years in the oil business, 
and that they had acquired a large amount of property, and had 
drilled upon their varions properties in the différent states over 300 
wells, most of them being productive and remunerative, and from 
which large quantifies of oil hâve been taken and sold, realizing to 
the firm fi'om |10,000 to f 25,000 monthly; and that, in addition to 
the revenue realized from this source, the flrm had sold leaseholds 
and otlier properties, araountlng to $330,000, — making a total of 
about 1600,000, of which |300,000 isclaimed to hâve been net profit; 
and that ail the fiinds realized from this source had gone into the 
control of Stettheimer & Bettman, who are bankers and brokers. 
The bill charges that tlie Bëttinans are brothers, and that their 
wives are sistérsof Bernheimer, and that David Bettman was a 
member of the ârm of Stettheimer & Bettman, consisting of Hen- 
rietta Stettheimer and David Bettman. The bill further charges 
that there was another firm doing business under the name of Stett- 
.hoimer & ,Co., composed of . Joseph Stettheimer and Marcus and 
David Bettman ; that, Jbséjph ^ïettheimer haviflg died, the business 
was continued' under the name ©f Stettheimer & Co. by the surviving 
partners; that Stettheimer & Co. wére owners of oil property In 
Pennsylvania. It appears from the bill that Watson, the plaintifiE 
în this action, ha<î ,contr()l of ail thé opérations in the oil flelds, as 
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wéH as of tbé manufacturiug supply company, and that the manage- ; 
ment of tlie accounts of the ârm and its finances were intrusted to 
his associâtes, who assured the plaintiff from time to time that the 
business was profitable, and that the accounts were accurately and 
honestly kept. It is charged that the accounts of Bettman, Watson 
& Bernheimer were not kept in separate books, but that they were 
kept in the books of Stettheimer & Bettman, in New York City; 
and when the plaintiff made a denaand that separate books should 
be opened and kept of the transactions of the partnership, his as- 
sociâtes promised to do so, but the promise, to this date, has never 
been kept. The plaintiff also demanded and tried to get a settle- 
nient of the co-partnership business, but has never been able to do 
so. It is further charged that there are five différent firms com- 
posed of the Bettmans, Watson, and others: First, the firm of M. 
A. and D. Bettman, composed of M. A. Bettman and David Bett- 
man; second, the firm of Stettheimer & Bettman, composed of Hen- 
rietta Stettheimer and M. A. Bettman; third, the firm of J. Stett- 
heimer & Co., composed of the executors of J. Stettheimer and the 
Bettmans; fourth, Bettman & Watson, composed of M. A. and D. 
Bettman and Gilbert L. Watson; flfth, the firm of M. A. Bettman, 
David Bettman, and Gilbert L. Watson, composing the partner- 
ship of Bettman, Watson & Bernheimer. That thèse five différent 
firm are composed of the Bettmans, Watson, Bernheimer, and Stett- 
heimer; the Bettmans being members of ail the flrms, while Wat- 
son is only a member of two of them. Bettman, Watson & Bern- 
heimer is the oil firm, whose business is the subject-matter in con- 
troversy in this case, being the same firm that has been carried on 
in the name of Bettman, Watson & Bernheimer since the death of 
Bernheimer. It is charged that the accounts of Bettman, Watson 
& Bernheimer hâve been kept upon the books of Stettheimer & Bett- 
man, one of the other flrms, and hâve become so interwoven and 
entangled with the accounts of the other flrms that it is difiicult, 
at this time, to détermine what moneys and revenues derived from 
the oil properties of the firm of Bettman, Watson & Bernheimer 
belong to it. It is not alleged in the bill that the firm of Bettman, 
Watson & Bernheimer is insolvent, but that the revenues hâve been 
misappropriated and misapplied in such a manner as to deprive the 
plaintiff in this action of his rights and interest in the co-partner- 
ship property and its revenues; but it is admitted and claimed in 
the answer of Bloomingdale, the trustée in thèse various assign- 
ments, that the oil firm of Bettman, Watson & Bernheimer is in- 
solvent. It is charged that L. G. Bloomingdale has large judgments 
against the Bettmans, amounting to about $70,000; that E. W. 
Bloomingdale, the trustée in thèse various assignments, is inter- 
ested in the business of Bloomingdale Bros., as appears from the 
bill, and his answer does not deny, but seems to admit, it, and the 
allégation of the bill is sustained by the testimony of the Bett- 
mans. It appears that there are judgments amounting to nearly 
$600,000 against the Bettmans and other parties, for which the in- 
terest of the Bettmans in the co-partnership of Bettman, Watson & 
Bernheimer is liable. Stettheimer & Bettman claim directly 
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against the firm of Bettman, Watson & Bernheimer $192,000, and, 
in addition to this claim, It is claimed that the firm of Bettman, 
Watson & Bernheimer is liable as indorser for said firm for $109,- 
000. In addition to the allégations of the bill heretofore referred 
to, it appears that sundry judgments hâve been rendered in the 
courts of New York by confession against the firm of Stettheimer 
& Bettman, and other flrms of which Bloomingdale is assignée, 
in favor of the wives of the Bettmans. Two judgments alone 
against Stettheimer & Bettman amount to $236,327, which judg- 
ments are expected to be made and satisfled ont of the interest of 
the Bettmans in the firm of Bettman, Watson & Bernheimer. 

It is apparent from this state of facts that E. W. Bloomingdale 
occupies a dual relation under his appointment as trustée, and he 
must, on the one hand, enforce collection of the claims of Stett- 
heimer & Bettman against the property of the firm of Bettman, 
Watson & Bernheimer, one of the judgments being a judgment in 
favor of his own brother, which it is claimed can only be satis- 
fled out of the individual interest of the Bettmans in the firm prop- 
erty of Bettman, Watson & Bernheimer; while, on the other hand. 
it will be his duty, as trustée, to contest the claims of Stettheimer 
& Bettman against the firm of Bettman, Watson & Bernheimer; 
and, if he was appointed as receiver of this property, the same dual 
relation would continue to exist. It further appears that on the 
5th day of March, 1898, the flve flrms, which included the firm of 
Bettman, Watson & Bernheimer, made an assignment, in the state 
of New York, of ail their property, to E. W. Bloomingdale, trustée, 
for the beneflt of their creditors, which assignment the bill allégea 
was procured through fraudulent misrepresentations as to the 
insolvency of the co-partnership of Bettman, Watson & Bernhei- 
mer. ITpon this state of facts the défendants E. W. Bloomingdale 
and Marcus A. Bettman and David Bettman; executors of the last 
will and testament of Meyer H,i Bernheimer, deceased, flled their 
demurrers to the bill, setting up flve différent grounds of demurrer, 
and praying the judgment of the court upon the same, and that 
the bill be dismissed. 

In the view the court takes of this case, it seems that ail the 
grounds of demurrer are substantially embraced in the first and 
second assignments. The first assignment is, virtually, a want of 
equity upon the face of the bill. This ground of demurrer invokes 
the considération of the court as to whether the allégations upon 
the face of the bill justify the court in the appointment of a re- 
ceiver. From the inspection of the bill and answer, and the as- 
signment made on the 5th day of March, 1898, to E. W. Blooming- 
dale, the court must reach the conclusion that the co-partnership 
was insolvent. It is true, the bill does not allège insolvency, but 
the answer of thé trustée not only claims it, but admits it, and the 
évidence of the Bettmans, taken in support of the answer, tends to 
establish the truth of the allégation. This alone, independent of 
any other grounds, is sufiicient to justify a court of equity in tak- 
ing possession of the property, and putting it in the hands of a 
receiver. But the bill charges a fraudulent misapplication and au 
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improper conversion and waste of the assets of the co-partnership 
by the défendants Bettmans and Bernheimer, who had charge of 
this branch of the business at their New York office. This charge 
must be accepted as true, and, if true, ought not a court of equity, 
when appealed to, interpose, to protect the right of any member 
of this co-partnership as against other members, who, by their 
action, hâve so misapplied the revenues arising from the manage- 
ment of the property as to place the co-partnership in a condi- 
tion approaching insolvency, if not altogether insolvent? I think 
so. There can be but one answer to the question. The Bettmans, 
Watson, and Bernheimer were equal partners in this property, each 
owning a one-fourth interest, This, in the opinion of the court, 
is another reason why the court should exercise its powers for the 
protection of the property. A further allégation in the bill is 
that there are heavy judgments at law against the members of 
the co-partnership, which, if enforced, would be ruinons to the 
value of the property, and entail a great loss to its owners; and, 
further, that there bave been judgments obtained, by confession, 
against the Bettmans, in favor of their sisters, which can only be 
satisfled out of their individual interest in the co-partnership prop- 
erty. This allégation, coupled with the fact that it is claimed that 
the revenues of this co-partnership hâve gone into the hands of 
other co-partnerships in which the Bettmans and Bernheimer are 
interested, but in which the plaintifî, Watson, has no interest what- 
ever, would seem to justify a court of equity in taking charge of 
the property. The court is of the opinion that the varions alléga- 
tions of the bill, being accepted as true, are sufflcient in law to 
maintain this action, and to justify the court in appointing a re- 
ceiver, and for this reason the first ground of demurrer is over- 
ruled. 

The second ground of demurrer is that the assignée, Blooming- 
dale, qualifled under the laws of the state of New York, in the 
suprême court of the city and county of New York, and gave bond 
in that court, and was, at the time of the flling of the bill in this 
case, acting under and by virtue of the orders of the suprême court 
of New York, which action, it is claimed, conferred jurisdiction on 
the court over the property of this défendant co-partnership. I 
do not concur in this position. The appointment and qualification 
of Bloomingdale, as assignée, under the deed of assignment, was 
purely a statutory proceeding under the laws of the state of New 
York, which required him to go before the suprême court of New 
York, and file his bond, to be approved by the court, before en- 
tering upon his dutîes as such assignée; was not an order of the 
suprême court for the city and county of New York, but was mere- 
ly the resuit of the deed of assignment executed to him on the 5th 
day of March, 1898. This act upon the part of that court was not 
a judicial, but purely a ministerial, one, to comply with the require- 
ments of the statute under which the assignment was made. It 
was in no sensé a judicial proceeding. No order of the court was 
necessary, under the statute, to put the assignée in possession of 
the property transferred under the deed of assignment. No ju- 
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dicial ppocepding was institutçd in the court by which it became 
the duty «f tke court to tafee cognizance and possession of the property. 
No litigation bas grown out of the assignaient by which it became 
necessary for that court totake;PQSsessionof the property. It is 
therefore apparent that there was no seizure, either actual or con- 
structive, of the property gmbraced in the assignment of March 
5, 1898, to Bloomingdale, ujider the order of the suprême court of 
the state and city of New Yorl?. The jurisdiction of that court did 
not attach, and, so far as this court is advised, op to this date, 
uo judicial proceeding of any character bas been instituted in that 
court that would give it. jurisdiction over the property in ques- 
tion. I must hold, therefore, that the jurisdiction obtained under 
the bill flled in this case was first acquired over. the property and 
persons of the défendant co-par]tnership, and that the second ground 
of demurrer must, therefore, be overruled. 

It is apparent from the bill that the interests of ail the parties 
connected with this property are so conflicting that it is neces- 
sary that the management of this property should be conflded to 
some one person to control and manage it for ail the interests con- 
cerned. That the property is a very large and valuable estate no 
one can question; and it is claimed if it is properly managed that 
it will not only discharge alljiabilities against it, but will, in the 
«nd, prove to be very remunerative to the owners. Courts of equity 
appoint receivers for the assets of a flrm whenever there is any 
inisconduct upon the part of the défendants, or where partners 
themselves are wholly unable to agrée as to the management of 
the property and the settlement of the partnership affairs, upon 
the part of the défendants in interest. Pom. Eq. Jur. § 1333. In 
this case there are charges of insolvency, f raudulent misapplica- 
tion of the revenues, and inability upon the part of the défendant 
co-partnership to dischargeheavy claims existing against it and 
judgments against its members. Irreconcilable différences exist 
between the members of the co-partnership as to the management 
of the property, and under thèse çircumstances this court is ap- 
pealed to to take charge of this property, and appoint a receiver 
to manage it for the beneflt of ail the parties concerned. In the 
view I take, of this case, it is the duty of the court to grant this 
prayer of the bill. 

The next question for the considération of the court is, who shall 
be the receiver in this case? The court is requested to appoint Mr. 
E. W. Bloomingdale, the assignée under the deed of assignment 
of March 5, 1898, as the receiver in this cause. This request is sup- 
port ed and fortifled by numerous letters from prominent men of 
the city of New York who are well acquainted with bis character 
as a man and bis, réputation for integrity in business circles. So 
far as the persoi^al character of Mr. Bloomingdale is concerned, the 
court f rankly 1 admits that the évidence flled in this case in sup- 
port of bis :Q}{t,imr for the position pf receiver satisfies it that he is 
a man of high character and unqiiestionable integrity, but this qual- 
ification is, not the only indispensable one for such a position. A 
receiver should hâve no personal interest in the controversy, or 
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in tbe property in his charge, which would prevent the exercise of 
his duties and powers without ïavor to any of the parties. He 
has the custody and management of the property which is the sub- 
ject-matter of judicial action. Can it be said, where a man is in- 
terested in judgments against the property of a co-partnership, 
and is connected by marriage with the varions parties who are 
secured under the deed of assignment, and who is charged with 
being cognizant of the fraudulent misapplication of the assets of 
the défendant co-partnership by the défendant members of the co- 
partuérship in this suit, that be is such a disinterested party as 
would justify the court in selecting him to take the control and 
management of the property which is the subject-matter of liti- 
gation in this cause? A statement of the facts seems to the court 
to answer the question. While I do not in any wise reflect, by my 
action, upon the character and standing of Mr. Bloomingdale, nor 
upon his character for integrity as a business man, which, I hâve 
said, is beyond question, still I consider it to be my duty to sélect 
some one who has no personal interest in the property whatever, 
and whose "Çontrol and management of it could not be influenced 
by any personal interest in the property. But there is another rea- 
son why the court should not appoint Mr. Bloomingdale. The prop- 
erty involved in this suit lies in four différent states, no portion of 
which is in the state of New York, and, so far as the court is ad- 
vised, there are no assets of any kind whatever in the city or state 
of New York, and ail the revenues that are to be collected and 
disbursed by the receiver should be held and disbursed under the 
orders of the court of this district. If Mr. Bloomingdale were ap- 
pointed receiver, the revenues would be carried to the state of 
New York, outside of the jurisdiction of this court; and when. by 
the decree of the court they were to be distributed, they would be 
distributed from that point. This is a potential considération, 
which Controls the action of the court against appointing a receiver 
outside of this district. Mr. Bloomingdale is a résident of the state 
of New York, many hundreds of miles away from the location of 
the properties. He is largely interested in the mercantile busi- 
ness, and, as the évidence discloses in this case, has nearly 2,000 
clerks in his employ. He could hardly be expected, under such cir- 
cumstances, to give the close attention to his business as receiver 
that the court would require of one having charge of property of 
the magnitude and character of this. His interest in claims against 
parties of thç co-partnership makes him an interested, instead of 
a disinterested, party. Tlie receiver should be in touch with the 
court, so that, when the court finds it necessary to pass an order 
in vacation, he can place his hands upon him. I recall no instance, 
in my long expérience on the bench, in which I hâve ever appointed 
a receiver outside of the limits of my district, except as ancillary 
to a proceeding in another court. This rule has always been en- 
forcéd by me, and I hâve never seen any reason for deviating from 
it. Under thèse circumstançes I must décline to appoint E. W, 
Bloomingdale receiver. 
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UNITED STATES v. SOUTHERN PAG. B. 00. et aL 
(Circuit Court, S. D. Callfornia, June 27, 1898.) 

1. Public Lands — Càncbllation of Patents under RaiijRoao Qrant — 

BiaHTB OP PuncHASBRS IN QooD Faith. 

In a suit by the United States under Act Marcli 3, 1887 (24 Stat. 556), 
to annul patents issued to a railroad company for landB, and the eertiflca- 
tion of other lands not yet patented, to which certain purchasers f rom 
the cotnpany were made défendants, a decree was entered cancelJng the 
patents and certifications, but saving the rlghts of the purchasers under 
the act, whieh provided that purchasers in good faith from the grantee, 
who were citizens of the United States, or had declared their Intention to 
become such, should, on proper proof laefore the land department, be en- 
titled to patents for the lands so purchased. An appeal was pendlng in 
the suprême court when Act March 2, 1896 (29 Stat. 42), was passed, 
confirniing the titles of ail bonà flde purchasers from patentées under 
railroad grants. ïhe decree was afBrmed, "subject, however, to the right 
of the government to proeeed in the circuit court to a final decree" as to 
the purchasers défendant, held^ that the la ter art was apiilicable to such 
purchasers of lands for which patents had issued to the railroad company, 
whose titles were thereby contirmed, and would be recogùized by the 
final decree, on proof that their purehases were made in good faith, 
without regard to the question of eitizenship. 

2. BaME — ClTlZENSHIP OF PuRCHASEE. 

As to land, however, whieh had been certifled but not patented to the 
railroad company, the government was entitled to a decree quieting Its 
title as against purchasers not shown by the évidence to be citizens, or 
to hâve declared their intention to become citizens. 

8. SaME— PUTÎCHASER PHOM ALIEN QhANTEE. 

That the tirst grantee of a railroad company of lands erroneously certi- 
fied under a grant is an alien will not deprive a subséquent g.antie, who 
is a citizen of the United States, of hls rights as a bona flde purchaser, 
under Act March 3, 1887. 

4. Same— Bona Fidb Piiiîchaser Pf.pined. 

A i>ona flde purcliaser of lands from a patentée under a railroad grant, 
within the meaning of act March 2; 1896 (29 Stat. 42), and whose right 
and title are thereby conflrmed, is one who purchased in good faith, 
for value, expecting to obtain title through the railroad company, though 
he may hâve been chargeable, as matter of law, wlth eonstructive notice 
of the invalldity of the patentee's title. 

C. Bame— Patment of Phrchase Monby. 

The fact that a purchaser of lands patented to a railroad company holds 
under a contract, and bas paid only a portion of the purchase money, 
does not affect bis character as a bona flde purchaser, whose title la 
protected by Act March 2, 1896 (29 Stat. 42). 

«. Bame— Opération of Statutes— Subséquent Purchasers. 

The législation of congress in relation to bona fide purchasers o( lands 
which hâve been erroneously certifled or patented under railroad grants 
is remédiai in its nature, and tjie several acts apply to those purchasing 
af ter as well as before their passage. 

This was a suit in equity by the United States against the Southern 
Pacific Eailroad Company and others to annul the certification and 
patenting of certain lands to défendant company under grants by 
congress. A decree grantihg the relief prayed for against the com- 
pany was afflrmed by the suprême court. 168 U. S. 1, 18 Sup. Ct 18. 
The cause came on for further hearing in this court, on a motion of 
complainant for further decree as to certain défendants who were pur- 
chasers of lands from the railroad company. 
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The United States Attorney and Joseph. H. Call, Spécial Asst U. 
8. Atty., for complainant. 
Wm. F. Herrin and Wm. Singer, Jr., for défendants. 

ROSS, Circuit Judge. On the 3d day of March, 1887, congress en- 
acted that the secretary of the interior immediately adjust, in accord- 
ance with the décisions of the suprême court, each of the railroad land 
grants, theretofore unadjusted, made by it to aid in the construction 
of railroads. It directed the secretary of the interior, in the event 
it should appear, upon the completion of the respective adjustments, 
or sooner, that lands had been from any cause theretofore erroneously 
certifled or patented by the United States to or for the use or benefit 
of any company claiming by or through or under grant from the 
United States to aid in the construction of railroads, to thereupon 
demand from such company a relin(jui.shment or reconveyance to the 
United States of ail such lands, whether within granted or indemnity 
limits; and, in the event such company should neglect or fail to so re- 
convey such lands to the United States within 90 days after the mak- 
ing of the demand, it was made the duty of the attorney gênerai to com- 
mence and prôsecute, in the proper courts, the necessary proceedings 
to cancel ail patents, certification, or other évidence of title theretofore 
issued for such lands, and to restore the title thereto to the United 
States. Among the provisions of the act was also one to the efCect 
that, as to such of the lands so erroneously certifled or patented which 
had theretofore been sold by the grantee company to citizens of the 
United States, or to persons who had declared their intention to be- 
come such citizens, the person or persons so purchasing in good faith, 
and the heirs or assigns of such person or persons, should be entitled 
to the land so purchased, upon making proof of the fact of such pur- 
chase at the proper land office, within such time and under such rules 
as should be prescribed by the secretary of the interior, after the 
respective grants should hâve been adjusted; and that patents of the 
United States should issue therefor, and should relate back to the date 
of the original certification or patenting, and directing the secretary 
of the interior, on behalf of the United States, to demand payment 
from the company which had so disposed of such lands, of an amount 
equal to the government price for similar lands; and, in case of neglect 
or refusai of such company to make payment as specified in the act 
within 90 days after the demand, the attorney gênerai was directed to 
cause suit or suits to be brought against such company for such 
amount, provided that nothing in the act should prevent any pur- 
chaser of lands erroneously withdrawn, certifled, or patented from 
recovering the purchase money therefor from the grantee company, less 
the amount paid to the United States by such company, as by the act 
required. Act March 3, 1887 (24 Stat. 556). 

On the 17th day of May, 1890, the original bill in this suit waâ filed 
by the United States against the Southern Paciflc Railroad Company, 
D. O. Mills, and Gerritt L. Lansing, as the holders of a mortgage or 
deed of trust from the défendant railroad company upon the lands de- 
scribed in the bill to secure the payment of certain indebtëdnesa of 
thé défendant railroad company to them, as trustées, and the City 

88F.-B3 
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Brick Goçipany. The purposeof the suit was to obtaiii adecrei^ es- 
tablishing and quieting the alleged title of the complainant to the 
lands therein described, aS: agaiast the défendants, and enjoining them 
from cutting or removing from the lands any tree or wood. The 
lands constitqting the subject of the suit are thus described in the 
bill: 

"AU the seqtions of land ^esignated by od4 numbers In townshlps 3 and 4 
north, range^ 5, fi, and 7 west;, township 1 north, ranges 16, 17, and 18 west; 
townshlp 6 and the south % of township 7 north, ranges 11, 12, 13, 14, 15, 
16, 17, 18, knd 19 west; aiso, ail the sections of land designated by odd 
numbers, aa 6hown by the puMlc surveys, embraced within the townshlps 
from Qumber 2, north to number 5 north, both inclusive, and ranges from 
number 8 west to namb,çr 18 west, both Inclusive, except sections 23 and 
85 in township 4 north', range 15 wesf, and except sections 1, 11, and 13 in 
township 3 north, range 15 -rt-est; alsoi the unsurveyed lànds within sald 
areai which 'will be designated as odd-numbered sections when the public 
surveys, according to the laws of the United States, shall be extended over 
such townshiçs, ail- of the afpresaid lands being surveyed by San Bernardlno 
Base and ïdieridian, and being situated within the state of Callfornia." 

The bill alleged, aniong other things, that the défendant railroad 
Company illegally and unjustly claimed the lands described under 
and by virtue of grants made to it by congress, and further alleged 
that, wbile claiming and pretending to own the lands, by pretended 
conveyancesexecuted in due form of law, it pretended to sell and con- 
vey large portions thereof, and the wood and timber thereon, to varions 
persons unknown to the complainant, the names of which purchasers, 
together with the dates and àmounts of such purchases, and the extent 
of whose claims, the complainant asked that the défendants be re- 
quired to disclose, and that, when ascertained, such purchasers and 
adverse claimants be made parties défendant to the suit. The défend- 
ant railroad company, in its answer to the bill, averred that a large 
portion of thç lands included in the bill had been theretofore conveyed 
to itby, patents ;of the United States duly issued and delivered, and ad- 
mitted that it had soldand conveyed its title to a portion of the lands 
described in the bill, and ajinexed to and made a part of its answer 
a certain exhibit, designated as 'fExbibit B," containing particular de- 
scriptions ofali of the lands in sijit which had been sold by the défend- 
ant railroad coropany prior to the commencement of the suit, includ- 
ing the names of the purchasers, the dates of the respective sales, and 
the amountipr which the lands were sold. Subsequently, the com- 
plainant flled an amended bill, in which the purchasers thus disclosed 
were made parties défendant. ■ . 

, Thereafterthe cause came on regularly for trial, which resulted in 
the entry of a decree on the 19th day of July, 1894, annulling ail pat- 
ents theretofore issued by the United States to the défendant railroad 
company under the grants made to it by congress on July 27, 1866 (14 
Stat. 292), and March 3, 1871 (16 Stat. 573), and by any amendatory 
spr suppiem,€Jital acts, for any and ail of the lands embraced in the 
bîH, and esto^blishing the title thereto in the complainant, and quieting 
the same as against the défendant railroad company and its défendant 
mortgagees, but providing that the decree shonld not "in any wise 
affect any.right whidx the défendants, or any of them, other than the 
«aid SpiitheïP Pacific iRailroadi Company, now hâve ae may hereafter 
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acquire in, to or respecting any of the lands" inrolved in the suit, bj 
virtue of the adjustment act of March 3, 1887. Upon appeal to the 
suprême court, the decree was "afiirmed in ail respects as to the South^ 
ern Pacific Eailroad Company, as well as to the trustées of the mort- 
gage executed by that cômpany, and afitirmed also as to the other de- 
fendants, subject, however, to the right of the govemment to proceed 
in the circuit court to a final decree as to those défendants." 168 U. S. 
1, 66, 18 Sup. et. 34. Intermediate the taking of the appeal and the 
décision thereof by the suprême court, congress passed the act of 
March 2, 1896 (29 Stat, 42), which not only prescribed periods within 
which suits to vacate and annul patents theretofore or thereafter 
issued should be brought, but which also provided that "no patent 
to any lands held by a bona fide purchaser shall be vacated or annulled, 
but the right and title of such purchaser is hereby confirmed." After 
the âling of the mandate of the suprême court herein, and on the 7th 
day of Jannary, 1898, on motion of counsel for the complainant, fur- 
ther proceedings in the suit against ail of the défendants other than 
the Southern Pacific Eailroad Company and its mortgagees were dis- 
missed, without préjudice, as to ail the lands described in the bill, ex- 
cept certain specifled tracts aggregating 47,945.52 acres of land. In 
respect to thèse spécifie tracts, counsel for the government moved for 
further decree in accordance with the mandate of the suprême court, 
which motion has been argued and submitted by counsel for the re- 
spective parties, and is now for détermination. Some of the spécifie 
tracts embraced by the motion hâve been patented by the United 
States to the défendant railroad company, and for some of them no 
patents hâve beeii issued. Some of each of thèse classes of the land 
now under considération the défendant railroad company has con- 
tracted to sell to individual défendants, executing in each instance 
an executory contract of sale, and receiving from the purchaser a part 
of the purchase money. Some, it, in like manner, contracted to sell 
to a foreign corporation, styled Atlantic & Pacific Fibre & Importing 
Company, receiving therefrom the purchase money in full, and for 
some of each class the railroad company has executed deeds to the 
respective purchasers, having received therefrom the full amount of 
the purchase money. Ail of the lands covered by the pending motion 
are included in one or the other of thèse classes. Most of the pur- 
chasers from the railroad company of the lands under considération 
are citizens of the United States, or hâve declared their intention to 
become such. One was the foreign corporation mentioned, whose in- 
terest in the tracts purchased by it was, however, subsequently as- 
signed and conveyed, for Value, to the défendant Graves, also shown 
to be a citizen of the United States. A few of such purchasers are 
not shovyn by the évidence to be citizens, or to hâve declared their in- 
tention to become such. 

Enough bas been stated to enable the court to indicate to the parties 
in interest the Unes upon which the further decree must proceed, and 
the reasoBS therefor. The act of March 2, 1896, put an end to ail 
question in ■ relation to ail patents for lands hèld by a bona fide pur- 
chaser from the railroad company, regardless of the citizenship of such 
purchaser; for it in express terms déclares that no such patent shall 
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be vacated or annulled, and further expressly confirm» the right and 
title of such purchaser. U, S. v. Winona & St. P. R. Co;, 165 TJ. S. 463, 
476, 477, 17 Sup. Ot. 368. This act, altliough passed after the entry 
of the original decree in this cause in this court, is to be considered 
and applied; In the case last cited, the suprême court said: 

"It is true this act [the act of March 2, 1896] was passed after the com- 
mencement of this suit,— indeed, after the décision by the court of appeals,— 
but it Is noue the less an ^t to be considered. There can be no question 
of the power of congress to termlnate, by appropriate législation, any suit 
brought to assert simply the rights of the government. ïhis suit was in- 
stituted by the attorney gênerai in obédience to the direct command of con- 
gress as expressed in the act of 1887, and congress could at any time prior 
to the final decree In this court direct the withdrawal of such suit; and it 
accompllshes practlcally the same regult when, by législation withln the 
unquestioned scope of its powers,' it conflrms in the défendants the title to the 
property whlch it was the purpose of the suit to recover. So, if this act of 
1890, taken by Itself alone, or in conjunction with preceding législation, 
opérâtes to eonflrm the title apparently conveyed by the certification to the 
State for the beneflt of the railroad Company, that necessarily terminâtes 
this suit adversely to the goVerhment, and compels an afflrmance of the 
décisions of the lower courts withbut the necessity of any inquiry into the 
reasons advanced by those courts for their conclusions. We are of the opin- 
ion that congress Intended by the sentence we hâve quoted from the act of 
1896 to confirm the title whlch in this case passed by certification to the 
State. It not only déclares that no patents to any lands held by a bona fide 
purchaser shali be vacated or amiulled, but it confirma the rght and title 
of such purchasers. Given a bona fide purchaser, bis right and title is con- 
fimied, and no suit can be maiatained at the instance of the government to 
dlstnrb it." 

The suprême court, in its opinion in the présent case, held that the 
effect of the decree heretofore entered herein was to leave undeter- 
mined the question whether thé défendants who claimed under the 
Southern Pacific Railroad Company are protected by the act of 
March 3, 1887 (24 Stat. 556), "or any other act of congress"; and its 
decree of afflrmance was made subject to the right of the government 
to proceed in this court to a final decree as to those défendants. 168 
U. S. 66, 18 Sup. Ot. 34. This is the construction which the suprême 
court has in this case put upon the decree heretofore entered herein, 
and by which this court must, of course, be governed. The govern- 
ment bas elected to proceed to a final decree herein as to the claims of 
those défendants in respect to certain specifled tracts of the lands 
embraced by its original billi'ahd, on motion of its counsel, has dis- 
missed, without préjudice, further proceedings against the défendants 
other than the Southern Pacific Eailroad Company. D. O^ Mills, and 
G-. L. Lansing, trustées, as to the balance of the lands. For such of 
the lands embraced by the présent proceeding as hâve been patented 
by the United States and been purchased by the défendants in good 
faith and for value, the latter are entitled to a decree against the com- 
plainant, and conflrming their title; for congress has by its act of 
March 2, 1896, declared that no such patent shall be vacated or an- 
nulled, and bas expressly conflniaed the right and title of such pur- 
chasers. That act, although passed after the entry of the decree herein 
of July 19, 1894, is applicable to the présent status of the case, and is 
to be given effect. It was so expressly held by the suprême court in 
its opinion in this very case, as well as in the Winona Oase, above re- 
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ferred to. In providing, therefore, as must be done in the further de- 
cree now to be entered, in order to prevent an otherwise apparent in- 
consistency, that the decree of July 19, 1894, shall not be construed to 
enjoin tlie défendant bona flde purchasers of such of tbe lands now be- 
fore the court as hâve been patented by the United States from assert- 
ing tîtle thereto, the court is but carrying out the décision of the su- 
prême court in the présent case, and giving eflfect to its mandate. 

Nor is the character of the défendants as "bona flde purchasers" to 
be tested by the meaning of that term as ordinarily understood in 
équitable proceedings. In the case just cited, the suprême court said: 

"It Is earnestly contended by the goyernment that the présent holders of 
the title are not 'bona flde purchasers'; that that term bas a flxed and well- 
deflned meaning, as announced in the fréquent décisions of this and other 
courts; that, as said in 2 Pom. Eq. Jur. § 745, 'the essential éléments which 
constitute a bona fide purchaser are therefore three,— a valuable considéra- 
tion, the absence of notice, and présence of good faith' (U. S. v. California 
& O. Land Co., 148 U. S. 31, 42, 13 Sup. Ct. 458); that while two of thèse 
essential éléments may be found, to wit, a valuable considération, and the 
présence of good faith, the third— the absence of notice— is lacliing; that 
ail men are conelusively presumed to linow the law, and that. as the true 
rule of construction in référence to thèse grants was laid down by this court, 
the purchasers were bound to know such true rule; that the records of the 
land 'Office disclose the existence of thèse homestead entries and pre-emption 
filings, and therefore they who purchased from the railroad company kuew, 
or at least were chargeable with linowledge, of the fact that those lands 
could not rightfully bave been certified to the railroad company, but were 
excepted from the terms of grant, and in fact remained the property of the 
govemment. It is further Inslsted that as congress. In this statute, used this 
well-understood expression, it intended only the protection of such parties 
as came within the scope of this settled meaning. It is said that the only 
cases to be covered by this provision were those in which the state or the 
railroad company, by présentation to the land office, b^fore the filing of the 
map of deflnite location, of a forged relinqnishment by the pre-emptor, or 
one having made a homestead entry, or by some other fraudulent repré- 
sentations, secured a certification or patent to the tracts, and thereafter sold 
and conveyed to one who purchased in ignorance of the frnud. 

"We are unable to agrée with this contention of counsel, for several rea- 
sons: In the first place, the situation as it was Iinown to exist makes against 
any such narrow construction. While instances of such fraudulent eoiiduct 
on the part of the state to which the lands were certified, or the company to 
which the lands were patented, mlght exist,, yet in the nature of things, 
they would be few, and hardly worth the spécial notice of congress; while, 
on the other hand, the fact that there had been a difCerence between the 
land department and the courts, one construction obtaining In the former 
prier to the décisions by the latter, and the further fact that, by this différ- 
ence of construction, many tracts had been erroneously ceitifiid or patented, 
must bave been well known to congress, and naturally, therefore, a subject 
for its législation. Further, there was no need of any législation to protect 
a 'bona flde purchaser.' This had been settled by repeated décisions of this 
bourt. U. S. V. Burlington & M. R. R. Co., 98 U. S. 334, 342; Colorado Coal 
& Iron Co. V. U. S., 123 U. S. 307,. 313, 8 Sup. Ot. 131, reafflrmed in U. S. v. 
California & O. Land Co., 148 TJ. S. 31, 41, 13 Sup. Ct. 458. For in each of those 
cases it was decided that although a patent was fraudulently and wrongfully 
obtalned from the govemment. If the land conveyed was within the jurisdic- 
tion of the land department, the title of a bona flde purchaser from the pat- 
entée could not be disturbed by the govefrnment; so that this provislqn was 
absolutely unnecessary If that which is now claimed by counsel for the gov- 
emment Is ail that was Intended by congress. We do not mean to assert 
that, because législation to cover such a contingency was unnecessary, 
Cberefore tbe language used by congress necessarily implies sometbing other 
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and différent, because, of cSourse, H may hâve been that congress Intended 
notblng buta simple déclaration of thelaw as itwas known to exlst. At the 
same tlme, the fact tj^at under one construction It was needless ralses a 
presumptlon thàt scmethlng more was intended, and thkt cbngress hàd In 
View the protection of other parties thanwere already ptotected by gênerai 
law. 

•fBut wç need not rest on thèse infereoces and , presumptlons. Other pro- 
visions of the acts of 1887 and 1806. make clear the Intent of congress. Sec- 
tion S of the act of 1887 provides that, if the homestead or pre-emptlon entry 
. of any bona flde settler has been erroneoUsly canceled on account of any 
rallroad grant, It may be relnstated, provlded he has not located another clalm, 
or made an entry In Heu of the one so canceled, and also dld not voluntarlly 
abandon such entry. By this section, congress provlded for the relnstatlng 
of the tltie of one deprlved thereof by an^ erroneous rullng of the land de- 
partment, but, at the same tlme, limlted the rlght of relnstatlng to cases In 
whlch the original entryman had not voluntarlly abandoned hls entry, or 
had not since that time made a new entry. In other words, It was llmltlng 
the restoration of the tltle of the original entryman to cases In whlch he 
had a continuing and présent équitable rlght to récognition. As to ail other 
cases, congress reserved the détermination of the equitles between the gov- 
ernment, the rallroad company, and purchasers from the latter, and In subsé- 
quent sections it made provision for the adjustment of such equitles. Sed 
tion 4 of the same act, expressly referring to ail other lands erroneously 
certlfied or patented to any rallroad company, pro vides thaf eltlzens who had 
ptirchased such lands In good faith should be entltled to the lands so pur- 
chased, and to patents therefor Issulhg dlrectly from the United States, 
and that the only remedy of the government should be an action agalnst the 
rallroad company for the government prlce of similar lands. It wlU be 
observed that this protection Is not granted to simply 'bona flde purchasers' 
(tislng that term Ih the technical sensé), but to those who bave one of the 
cléments declared to be essential to a bona flde purchaser, tb wlt, good faith. 
It hiattérs not what constructive notice may be chargeable to such a pur- 
chaser if. In actual ignorance of any defect In the rallroad company's title, 
and in rellance upon the, action of the government In the apparent tranafer 
of title by certlflcatlon or patent, he has made an honest purchase of the 
lands. The plain intent Of this section is to seeure hlm the lands, and to 
Te-enforce hls defective tltle by a direct patent from the United States, and 
io leave tô the government a simple clalm for money agalnst the railroad 
company. It wlU be observed that the technical term 'bona flde purchaser" 
Is not found in this section; and while it iS' provlded that a mortgage or 
pledge shall not be considered a sale, so as to entitle a mortgagee or pledgee 
to the benefit of the act, It does secùre to every one who in good faith has 
made an absolute purchase from a railroad Company, protection to hls tltle, 
Irrespectlve of any errors or mistakes In the certification or patent. Section 
6 of the same act applies to cases in whlch no certification or patent has 
issced, and yet the lands sold by the rallroad company are the numbered 
sections prescribed in Its grant, and cotermlnous wlth the constructed por- 
tions of tts road; and It Is there provlded that, where the lands so sold by the 
company 'are for any reason excepted from the opération of the grant to 
sAld company,' the purchaser may obtaln title dlrectly from the government 
by paying to it the ordinary government price of such lands. It is true, the 
terin used hère la 'bona flde purchaser'; but It is a bona flde purchaser from 
the company, and the description glven of the lands, as not conveyed and 
'for any reason excepted from the opération of the grant,' Indica tes that the 
tact of notice "of defective tltle was not tb be considered fatal to the rlght. 
Opïigress attempted to protect an honest transaction between a purchaser 
and a rallroad company, eVen in the absence of a certification or patent. Thèse 
belng the provisions of thé act of 1887, the act of 1896, conflrmlng the rlght 
and tltle of a bona flde ptirchaseir, iEind provlding that the patent to his land» 
Bhbuld not be va:ea;ted or annuUed, must bè held to Include.one who. If not 
in tbë fullest se&se a<'bona flde purchaser,' has, neverthelessi purchase4 ia 
good faith from the rallroad company." 
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What was hère said by the suprême court also disposes, adversely to 
it, of ike contention made on beh^if of the complainant to the effect 
that the purchasers from the défendant railroad company were bound 
to know the law, and were therefore to be chargea with knowledge 
that tlie„t?'Uie constructipji of the grants made by congress to the Atr 
lantic & l'acific Baih'oad Company and the défendant railroad Com- 
pany, respectively, excluded from the latter ail lands at any time em- 
braced by the former. 

From the évidence in the case, it does not admit of doubt that the 
respective purchasers of the land now under considération bought 
in good faith, and in the expectation of receiving, through the railroad 
Company, title to the lands purchased. This is shown in part by the 
contracte and deeds introduced in évidence. That in many instances 
only a part of the purchase money has been actually paid is, in my 
opinion, wholly immaterial. As was well said by the secretary of the 
interior in the récent case of Schneider v. Linkswiller and others, d'e- 
cided March 18, 1898, a copy of whose opinion has been presented 
with the briefs: 

"It is a part of the history of the times that the land-grant companles had 
solcl much of the land within the limits of the grants to immigrants aiid others, 
and held eut, as inducements to such parties, contracts giving long crédit, 
and requiring moderate annual payments. It was through this poilcy that 
vast bodies of land in the public land states were dlsposed of to actuaJ 
sfttlers, and many communities established and bullt up. This was well 
known to congress at the time of the passage of said act, and it seems cer- 
tain that such contracts, whether spoken of as sales or purchases, whether 
(ully performed or only partially performed, constitute a part of tlie subject 
with which congress was dealing, and the rlghts of the so-called 'purchaser' 
tliereunder are within the protection of the statute, if acquired in good faith. 
If there be ?.ny doubt about the correctness of this view of the purpose and 
Inteut of the act of 1887, it is removed by a perusal of the amendmeut thereto 
of February 12, 1896 (29 Stat. 6), wherein congress expressly recognizes 
partly performed contracts of purchase, lilie that of Schneider, as constituting 
a purchase within the meanlng of the law." 

I am also of opinion that the législation of congress under con- 
sidération is not to be limited to purchasers who bought prior to the 
respective enactments. The législation is remédiai in its nature, 
and therefore to be liberally construed. Attomey General Garland, 
in an opinion given by him in response to certain questions propounded 
respecting the act of 1887, said: 

"The whole scope of the law, from the second to the slxth section. Inclusive, 
Is remédiai. Its Intent is to relieve from loss settlers and bona fide pur- 
chasers, who, through the erroneous or wrongful disposition of the lands In 
the grants, by the officers of the government or by the railroads, hâve losi 
their rights or acquired equities,,, which in justice should be recognlzed. 
* * * The whole remédiai part of the law was passed with the récognition 
ot the faet that the railroad eompanies had sold lands to which they had ne 
just, claims." 

The adjustment directed|and provided for, of the various grants, 
necessarily required timé, anà a great deal of it. Until adjusted and 
settled, the conflicting claims of the government, on the one side, and 
of the railroad eompanies arid the purchasers frôin them, on the other, 
continued. Every such purchaser who bought for value, and in the. 
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honest belief that he would thereby acquire through the grantee Com- 
pany the government title to the land so purchased, is, in my opinion, 
entitled to the beneflt of this remédiai législation, regârdliess of the 
date of his purchase, provided he possesses the necessary qualification 
in respect to citizenship. And this view is in accord with the rulings 
of the secretary of the interior. Instructions of Secretary Noble to the 
Commissioner of the General Land Office, August 30, 1890, 11 Land 
Dec. Dep. Int. 229; Sethmaa v. Clise, 17 Land Dec. Dep. Int. 311; An- 
drus V. Blach, 22 Land Dec. Dep. Int. 241. As against such of the de- 
fendant purchasers as hâve failed to prove their citizenship or intention 
to acquire citizenship, the complainant is entitled to a decree quieting 
its title. The défendant Graves is shown by the évidence to be a 
citizen of the United States, and to hâve purchased, for value, those 
of the lands in controversyclaimed by him which hâve not been pat- 
ented; but his immédiate grantor, who was the purchaser from the 
railroad company, was a foreign corporation, and therefore not en- 
titled to the benefits of the act of March 3, 1887. Tlie secretary of 
the interior bas held in several cases that if the applicant is a bona flde 
purchaser, and himself possesses the requisite qualifications as to citi- 
zenship, it is immaterial whether the original purchaser from the rail- 
road Company, through whom he claims, was a citizen, or had declared 
his intention to become such. Instructions and Décisions of the 
Secretary of the Interior, supra. In view of the nature of the législa- 
tion in question, and of the libéral rule of construction that should be 
accorded it, I am not prepared to differ from the construction thus 
adopted by the offlcers of the land department, especially in view of 
the amendatory and supplemental act of congress of March 2, 1896, 
under which, as has been seen, bona flde purchasers for value of such 
landg as bave been patented to the railroad companies by the United 
States are confirmée! in their purchases, even though they be aliens. 
A further decree will be entered in the case in accordance with the 
views above expressed. 



DUNOAN et al. v. ATLANTIC, M. & O. R. CO. et al.i 
(Circuit Court, E. D. Virgiiiia. October 30, 1880.) 

1. BiLi, OF Rkview— Time of Filtng. 

A bill to review a decree of foreclosure and sale cornes toc late after the 
lapse of two en tire terms slnce the eatry of the decree. 

2. Samk— Appbal. 

In respect to the tlme allowed for taking an appeal or flling a blll of 
review, a final decree of foreclosure' and sale takes effect from the date 
of itsentry, and not from the daté tof appointment of a master to make 
the sale. 
8. Raii.boad FofeticLOSURES— Postposbment of Sale. 

A sale of a railroad In foreclosure proceedlngs will not be postjponed 
merely beçause the road is more prosperpiis than for some time past, 
wben It would take nearly 10 years of suèh' prosperlty to pay the already 
overdue interest on the mortgage debt 

» This case has been beretofore reported In 4 Hughes, 125, and is now pub- 
llshed in this séries, so as to Include thêreln à.11 circuit and district court cases 
elsewhere reported which hâve been inadvertently omitted from tBe Fédéral 
Reporter or the Fédéral Cases. 
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4. Same. 

It is too late, two days before the date flxed for the sale, to ask for Its 
postponement without a tender of the debt, or what Is équivalent to a 
tender. 

6. Same— Modification op Decree op Sale. 

VVhen more than a year and a half has elapsed since the entry of a 
final decree of foreclosure and sale of a rallroad, such decree will not be 
modifled so as to reduce the amount of the cash payment required, on an 
application made only two days betore the date flxed for the sale. If any 
party suffers f rom any obscurity or harshness in the terms of the decree, 
he may, after the sale, object on that ground to Its ratification. 

This was a suit in equity, against the Atlantic, Mississippi & Ohio 
Railroad Company and others, to foreclose a mortgage on said com- 
pany's road and property. A final decree of foreclosure and sale was 
entered on May 9, 1879. See Fed. Cas. No. 12,922, where the decree 
is set ûut in full. The decree provided that the sale should be made 
by a master "hereafter to be specially appointed for that purpose." 
The appointment was not in fact made until July 9, 1880. The sale 
was then set for the Ist day of November following. A few days 
prior to that time, a bill of review was filed by the state of Virginia, 
in whose favor a third mortgage on the property was reserved by stat- 
ute, alleging, among other things, that she had taken an appeal from 
the decree of foreclosure and sale. This bill was accompanied by a 
motion to postpone the sale. A pétition for postponement was also 
filed by the défendant company. Similar motions were also made by 
the cities of Lynehburg and Petersburg, which were both holders of 
stock and bonds in the défendant corporation. Ail thèse matters 
were heard together by the court. 

BOND, Circuit Judge. This bill of review has been filed after a 
lapse of two eutire terms of the court since the entry of the decree 
sought to be reviewed, and is therefore too late, under rule 88 in equity. 
But even if this were not so, the bill could not be entertained. The 
State having appealed, it has no right to file a bill of review. If 
the errors set forlh in the bill offered are apparent on the record, 
they hâve been so apparent ever since the final decree which is ap- 
pealed from was filed. It is thèse errors the state asks the suprême 
court to correct. If the reasons for the bill are that new facts hâve 
come to the knowledge of parties since the filing of the final decree, 
then its ofifer is too late. Qlie final decree takes effect from the time 
of its record, and not from the appointment of the officer to exécute it. 
In référence to the pétition of the défendant comi>any, there is no 
cloud on the title such as is now set up, which has not heretofore been 
determined to be no obstacle, so far as the parties in this suit are con- 
cerned, to the foreclosure of the mortgage and the sale of the mort- 
gaged premises. And, as for the reasons set forth that the road is 
more prospérons than heretofore, we think they ought to hâve no 
weight with the court, and afford no sufficient ground to postpone the 
sale ordered. It would. after ail the success which has attended the 
management of the receivers, take nearly 10 years of such success con- 
tinued to pay the already overdue interest of this mortgage debt. 
The défendant company offers no guaranty that such prosperity will 
continue. It proposes to go further in debt, and to incumber the 
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complainants' security f urther to pay a présent obligation, The com- 
plainants!, debt is ascertained. ïhey are; entitled to exécution there- 
for, and it was never heard to prevent such exécution that the mort- 
gagor, having been unfortunate in business, had now great hope of 
more success hereafter, tû realize wbich the mortgagee ought tb wait 
for himl 

It appeàréd, however, that the master had omittedto serve written 
notice on the attorney gênerai of the state of Virginia, and on the 
board of public works of the state, at least 90 days before the sale, 
as directèd by the foreclosure decree; and, in order to afford oppor- 
tunity for the giving of thèse notices, the court entered an order di- 
recting the master to adjourn the sale until February 10, 1881. On 
the 8th day of February, two days before the time designated for the 
sale, the défendant company, by its counsel Benjamin F. Butler, re- 
newed its motion for a postponement. After argument, the court 
rendered itë décision in the folio wing terms: 

BOND, Circuit Judge. This is a motion on the part of the mort- 
gagor to postpone the sale ordered by the decree in this case flled 
May 9, 1879. The case has been pending in this court for nearly 
fiye years, and has regularly proceeded with no prospect of any other 
resuit than the one it is about to reach. The mortgagor has allowed 
the time for rédemption to pass, and allèges in argument that it has 
been too poor to do so ever since the bill was flled. The motion be- 
fore us is not made upon any proof or showing that the finances of the 
mortgagor hâve at ail improved, nor that it has been promised the 
certain aid of any capitalist to enable it to redeem. It merely allèges 
that it believes that, if the court would make certain provisions in 
the order opening the présent decree and postponing the sale, the 
company would be able to redeem. The facts upon which that belief 
is founded are not given, and the court can look at it in no other light 
than as the ordinary lingering hope of a debtor that his flnancial 
condition will somehow improve. The mortgagor, to be sure, offers 
to put in the registry of the court the sum of $100,000 to be security 
for costs and loss of interest caused by the postponement of the sale; 
but it does not ofler to pay now the defaulted interest, nor to allow 
the 1100,000 as a penalty for not redeeming, as it says it expects to do. 
Under thèse circumstances, the court does not think that it would be 
équitable to open its decree, and make the complainants risk the rise 
and fall of the présent inflated market and the accumulation of in- 
terest, and the risk of loss of business and conséquent diminished re- 
ceipts of the road, but thinks the company has had abundant time to 
make its arrangement to redeem had it any prospects of doing so. 
The fact that the chartéra of Lynchburg and Petersbùrg do not âlow 
those cities to borrow money, being large stockholders, to aid in ré- 
demption, and that the state législature is not in session, does not 
alter the matter. It is tôO remote to ppophesywhat' those corpora- 
tions would do were they assembled; and certainly to postpone the 
complainants from thè fbreclosure of their mortgage on such a remote 
«ontingésn'cy or expectatio» would be' most inéquitable, espeeially as 
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the security for the rémunération for loss by delay, should there be 
such loss, is, as we hâve said, so inadéquate. 

The complainants applied for a decree of sale at the October term, 
1877. The court did not grant the decree till May, 1879, although 
the complainants made persistent and very fréquent applications 
throughout the whole period of delay. After the decree, the court 
did not order a sale till July, 1880, complainants meantime pressing 
continually for such order. During the whole of this delay, no effort 
was made by défendant company to redeem its property. It is toc 
late, two days before the sale, to ask for its postponement, without a- 
tender of the debt, or what is équivalent to a tender. During the 
whole of this delay, the court felt it was taking great responsibility ; 
but, fortunately, the revival of business and the admirable conduct of 
the receivers hâve prevented any loss from this delay; and we do not, 
upon so indeflnite a proposition as is now made, at this stage, propose 
to continue such risk. The défendant company must take its chances 
at sale along with ail other bidders in open market. 

The cause was then heard on a motion by the défendant company to 
modify the terms of the decree of sale, so as to reduce the amount of 
cash to be paid by the purchasers to the sum required to pay the inter- 
est then due, and the costs of the sale. 

HUGHES, District Judge. The decree already passed states what 
is to be sold, and the method of sale, and détermines the rights of 
the parties; and after so long a time since its flling and the adver- 
tisement of the sale provided by it, and on the eve of the sale, the 
court will not alter it, no objection to it having been made heretofore 
by any party to the suit. If there is any difflculty created by its 
terms in the bidding, and it can be shown after the sale that bidders 
were hindered by any obscurity or harshness of its terms, the party 
suffering from that defect can come into court, and object to the rati- 
fication of the sale on that ground. If the decree as it now stands 
results in a sale for an inadéquate priœ, when the court cornes to 
consider the master's report of sale, then will be proper time for 
reaching the objection now urged. In gênerai, we think we hâve no 
power to amend the decree in any particular after so long a time has 
passed since it was pronounced. 

The sale was therefore had, on February 10, 1881, and the road and 
property was bought in for a syndicate whose members subsequently 
organized the Norfolk & Western Kailroad Company. The sum real- 
ized was |8,60o,000, over and above certain prior mortgages subject to 
which the sale was made. The decree conflrming the sale was as 
foUows: 

Decree Conflrming Sale. 

And now, on this 4th day of April, 1881, the report of Mathew F. Pieas- 
ants, the master heretofore appointed by this court to make sale of the 
mortgaged premises, having been heretofore duly made and filed, a copy of 
which report Is as folio ws, to wit, [omitted herefrom]; and It appearlng to 
this court, and the court finds the facts so to be, that the thlrty-days notice 
to the purchaser and the defendant's soUcltors, as required by saJd decree 
berain, of the présentation of said report for confirmation of sald sale to be 
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taade at thls time and place, has been duly glven; and thereupon sald report 
of sale being now presented to thls court by the complainants' solicitors, and 
motion made by them that the same be conflrmed, and the same having 
been duly considered,— it is hereby ordered that the report of sald master 
of sald sale, and sald sale, be, and the same are, in ail respects conflrmed. 
Thereupon the complainants' solicitors submitted to thls court forthwith a 
draft deèd of conveyance from the sald master to the purchaser, as provided 
by the decree herein, which draft deed of conveyance, is in the words and 
figures foUowing, to wlt: 

Déed Conveylng to Purchaser a Rallroad Sold under Foreclosure. 

"Thls Indenture, made thls day of , In the year one thousand 

eight hundred and eighty-one, between Mathew F. Pleasants, specially ap- 
pointed a master by an order of the circuit court of the United States for the 
Fourth judicial circuit and the Eastern district of Virginia, made In the 
case hereinafter mentioned, for the purpose of malcing the sale hereinafter 
referred to, party of the flrst part, Clarence H. Clark, of the clty of Phila- 
delphla, of the second part, and the Norfolk and Western Railroad Company, 
a corporation of the state of Virginia, to be created and constituted as here- 
inafter mentioned, party of the third part: 

"VVhereas, the Atlantic, Mississippi and Ohio Railroad Company was 
formed under and in pursuance of an act of the gênerai assembly of the 
State of Virginia, entitled 'An act to authorize the formation of the Atlantic, 
Mississippi and Ohio Railroad Company,' approved June the seventeenth, 
one thousand eight hundred and seventy (Laws 1870, p. 181), and heretofore, 
and on or about the ninth day of Septeraber, one thousand eight hundred and 
seventy-one, duly matle and exeeuted under Its corporate seal, and delivered 
to Francis Sklddy, William Butler Duncau, and Samuel L. M. Barlow, 
trustées, its deed of trust bearing date on the last-mentioned day, whereby 
it granted, bargained, and sold, aliened, assigned, and conyeyed to the said 
trustées ail the right, tltle, and interest which the said railroad compauy then 
had or might afterwards acquire in and to Its franchises, its entire Une of 
railway coustructed or to be eonstnicted. pxtending from Norfolk, in the state 
of Virginia, to Cumberland Gap, in the state of kentucky, together with ail 
branches thereof coustructed • or to be construetcd, together with the tolls, 
incomes, rents, Issues, and profits thereof, and ail real estate, rights of way, 
easenients, fixtures, rolling stock, machinery, tools and equipments, and ail 
other Personal property thereunto belonging; the true intent of said deed 
of trust being thereby declared to be to vest ail and every the property and 
right of property, real, personal, and mlxed, and ail the cor^iorate powers 
and franchises, of every kind whatsoever, belonging or appertaining to the 
said railroad company, or thereafter to be aoquired, touching the aCoresaid 
lines of railroad, in the said Francis Skiddy, William Butler Duncan, and 
Samuel L. M. Barlow, trustées, the parties of the second part, to the said 
deed of trust, to hâve and to hold the said premises, property, rights, fran- 
chises, and appurtenances to the said trustées, as joint tenants, and not as 
tenants in eommon, iipon certain trusts in the said deed of trust expressed, 
for the beneflt and security of the holders of certain flfteeji thousand bonds 
of said Company proposed to be Issued and negotiated by It for §1,000 each, 
and amounting together to $15,000,000, ail bearing even date with the said 
deed of trust, and payable In gold coin of the United States on the flrst day 
of October, nlneteen hundred and four, with Interest thereon at the rate of 
seven per cent per annum, also In gold, payable semlannually, according 
to the ténor of the coupons annexed to the sald bonds, free of ail United 
States government tax, as by the said deed of trust, or the record thereof, 
wUl, référence thereto being had, more fuUy appear. 

"And whereas, there were Issued by the sald rallroad company flve thou- 
sanâ four hundred and seventy of the sald flfteen thousand of bonds, and de- 
fault havlng been made In the payment of the installments of interest which 
accrued thereon on the flrst day of October, one thousand eight hundred and 
seventy-four, and the flrst day of Aprll, one thousand eight hundred and 
seventy-flve, the said Francis Sklddy, William Butler Duncan, and Samuel 
h. M. Barlow, such trustées, as àf oresald, heretofore filed tbèlr blU in the 
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circuit court of the United States for the Eastern district of Virginia agalnst 
tbe said Atlantic, Mississippi and Ohio Railroad Company and others, for the 
loreelosure or enforcement of the said deed of trust; and such proceediugs 
were thereupon had that afterwards, and on the ninth day of May, one 
thousand eight hundred and sereoty-nine, at a term of the said circuit coure 
holden at Norfollc in Virginia, a decree was made in the said cause, whereby 
It was, among other things, declared and decreed by the said court that the 
said deed of trust was a valid conveyance of the railroad, franchises, and 
property of the said railroad coinpany for the security of the mortgage bonds 
therein set forth; that the said bonds were duly Issued, and the same and 
the proceeds thereof lawfuUy disposed of and dealt with under aud accord- 
Ing to the said statute of the state of Virginia, approved June the seven- 
teenth, one thousand eight hundred and seventy, and that the said deed of 
trust vested in the conipiainants in the said cause as trustées, for the pur- 
poses therein mentioned, and according to the ténor thereof, a gond and valid 
title to ail and singular the property and franchises therein described, sub- 
ject only to the lien thereon In the said decree set forth. And It was then 
provlded by the said decree. In the third paragraph thereof, as follows, that 
is to say: Tlie court déclares and decrees that the franchises and property 
ccnveyed by the said trust deed of September the ninth, one thousand eight 
hundred and seventy-one, to the conipiainants, trustées, by the Atlantic, 
Mississippi and Ohio Railroad Company by way of mortgage, described as 
near as may be, are as follows, that Is to say: Ail the right. title, and inter- 
est of the said Atlantic, Mississippi and Ohio Railroad Company In and to 
the franchises of the said comiiany, Its enrire line of railroad then con- 
stTucted or thereafter to be constructed,— in fact, extending from Norfolli, In 
the state of Virginia, to Cumberland Gap, In the state of Kentucky,— to- 
gether wlth aJI branches of the said Une of railroad then constructed or 
thereafter to be constructed, with the tolis, lucomes. rents. Issues, and profits 
thereof, and ail real estate, rights of way, easements, fixtures, rolling stocli, 
machiuery, tools. and equipnients. and ail otlicr pi>rsonnl property thereto be- 
longing, and ail property, real, personal, or mixed, and ail eorporate powera 
and franchises lielonging or aiipertaining to the said Atlantic. Mississippi 
and Ohio Railroad Company then possessed by the said company, or there- 
after to be acquired by the said compauy; and for ail the purposes of this 
decree the inventory of the receivers may be referred to for a more full and 
detailed description of the mortgaged premises. The description also In- 
cludes ail additions to the morfgaged property and premises made or to be 
made by the receivers, and also ail railroad supplies which the receivers 
may hâve on hand at the time of sale, or may acquire thei-eafter before de- 
livery of possession.' And it was in and by the said decree further declared 
and agreed that the estate and Interest of the complainants in the said cause 
In the said premises were, at the date of the said decree, subject to the prlor 
liens therein partlcularly described, and that subject to such prior liens to 
the extent that they mlght be outstanding at the time of the sale in the said 
decree provlded for, witli interest then accrued on the sums of money secured 
thereby, the said premises must be sold, as afterwards directed by the said 
decree, and that there was a default on the part of the said railroad company 
In the payment of the installments of Interest upon the lionds issued under 
the said deed of trust to the complainants, due and payable according to 
the ténor thereof on the first day of October, one thousand eight hundred 
and seventy-four, and on the first day of Aprll, one thousand eight hundred 
and seventy-flve, and that since the last-named date no part of such Interest 
had been paid, and that the amount of such interest whlch had become and 
remained due and payable was, at the date of the said decree, the sum of 
one million nlne hundred and thlrty-two thousand six hundred and elghty- 
seven dollars and seventy-five cents, and that the mortgaged premises could 
not be sold in parcels without loss and préjudice to ail parties Interested 
therein, and that the nature and situation of the property was such that the 
interest of ail parties- required that it should be sold as an entlrety. And 
it was In and by the said decree further ordered and decreed that the 
board of public worlis, or the state of Virginia, défendants in the said cause, 
pay Info the registry of the said court, on or before the second Tuesday of 
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January next, after the making af said decree, the amount of the de'bt ascer- 
talned and declared to be due as aforesald from the said rallroad company 
to the eomplalnants In the said cause, and suc-h f urther eum as might be- 
come due In the meantime for Interest upon the bonds secured by the said 
deed of trust; and that in default thereof the said board o£ public worlis 
and the state of Virginia be forever barred and foreclosed of and from ail 
clalm, lien, and equity of rédemption of, in, or to the property and fran- 
chises embraced in or covered by the said deed of trust; and that the said 
défendant the Atlantic, Mississippi and Ohio Rallroad Company pay Into 
the registry of the said court, on or bef ore the said second Tuesday of Jan- 
uary then next, the amount ascertalned and declared to be due by the said 
rallroad company to the said eomplalnants as aforesald, under the said deed 
Bf trust, together with the costs of the said cause; and that,. unless pay- 
ment should be made by the said board of public worlss, the state of Vir- 
ginia, or the said rallroad company, as so provided in the said decree, ail and 
«ingular the property and franchises of every kind descrlbed in the third 
paragraph of the said decree be sold by a master to be specially appointed 
for that purpose, subject to the amount of the prier liens and incumbrances 
found and stated In the fourth paragraph of the said decree, as the same 
might exist at the time of the sale, and subject also to ail executory contracts 
made by thô receivers In the said cause under the authorlty of the said court 
(of whlch the said receivers were directed to give the master, on his request, 
a full and accurate statement, and which contracts, If any, should be pub- 
licly announced by the master at thetlme of sale), and subject also to any 
llability that might be thereafter establlshed against the said receivers grovsr- 
Ing out of any laveful acts done by them in their capacity of receivers, and 
that such liablllties. If any, would remain a lien upon the said premlses un- 
tll discharged. And it was f urther provided in the said decree that such 
sale (unless stayed by such payment as aforesaid) should be made at some 
eonvenient place In the clty of Richmond, to be designated by the master; 
that he give notice of the time and place of sale by an advertisement thereof 
to be inserted once In each week for not less than ninety days before the 
sale in a newspaper published In eàch of the cities of Norfolk, Petersburg, 
Lynchburg, Richmond, and Goodson, in the state of Virginia, and In the clty 
flf Baltimore, in the state of Maryland, in the clty of Philadelphia, In the 
state of Pennsylvania, In the clty of New York, in the state of New York, 
In the clty of Boston, In the state of Massachusetts, In the city of London, 
England, and once in each month for the same period in one newspaper pub- 
lished In each of the cities of Amsterdam and Gronlngen, in the kingdom 
of the Netherlands; that the master should also serve written notice to the 
llke effect upon the attorney gênerai of the state of Virginia, and the board 
of public Works of the said state, at least ninety days before the sale; that 
the master should sell the premlses by the said decree directed to be sold 
to the hlghest bldder, and that he should require such bidder, before mak- 
ing an adjudication to him, to pay in cash the sum of one hundred thousand 
dollars, and, if the sale be conflrmed by the court, that the balance of the 
purchase money, as provided in the said decree, must be pald wlthin thirty 
days, but that the purchaser should hâve the right to antlcipate the day of 
payment; that the master report the sale and proceedings under the said 
decree to the said court with ail eonvenient speed, and give notice thereof 
to the said eomplalnants' solicitors, and that they might présent said re- 
port to the said court on thirty days' notice to the purchaser and the de- 
fendants' solicitors In the same cause; that if, on présentation and consid- 
ération of the said report of sale, which should be at a stated or spécial term, 
sitting in open court, the court should conflrm the sale, the said eomplaln- 
ants' solicitors must forthwith prépare and submit to the court a draft deed 
of conveyance from the master to the purchaser, and that upon thé settle- 
ment of the fonn thereof, and upon due compllance with the terms of sale 
by the purchaser, the master must exécute and deliver such deed of convey- 
ance to the purchaser; and that the purchaser or his successor or successora 
In Interest would then and thereupon be let Into possession of the premlses; 
and that the purchaser would also at the same time be entitled to receive 
ail books, maps, plans, papers, records, and documents of tbe said défend- 
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ant Company, and of the several dlTlsional companies Inthe sald decree men- 
tfonèd, and relating to ail extension or branch roads of the said companle», 
and of the receivers, relating and appertalning to the franchises and prop- 
erty 1& Question, and would likewise be entltled to recelve, by way of fur- 
ther protection to the title, a transfer of ail shares of the capital stock of the 
several divisionaJ companies In said decree mentioned whlch -were owned 
or held by the Atlantic, Mississippi and Ohio Railroad Company at the tlme 
of the flllng of the original blU of complalnt in said court; and that such 
purchaser would liliewise be entitled to receive, by way of further protection 
to the title, the bonds mentioned In the nineteenth paragraph of the sald de- 
cree. And It was, among other things, further adjudged and decreed in and 
by the said decree that, by the sale and conveyance to be made as afore- 
said of the property and franchises so decreed to be sold by sald master, 
the défendants in the said action, and each and every of them, ineluding 
the State of Virginia and the board of public works of the said state, and 
ail persons clalmlng under them, or any of them, subsequently to the com- 
mencement of the said action, should be absolutely and forever barred and 
foreclosed of and from ail estate, right, lien, claim, and equity of rédemp- 
tion of , in, or to, or in respect of , said property and franchises so sold and 
conveyed, and each and every part thereof, as by the sald decree will, référ- 
ence thereto being had, more fully and at large appear. 

"And whereas, the said board of public works, the state of Virginia, and 
the said railroad company made default In the payment of the sums re- 
quired to be paid by them as aforesaid by the sald decree, and by an order 
of the said circuit court made in the sald cause on the fourth day of June, 
elghteen bundred and eighty, the party thereto of the flrst part was spe- 
clally appolnted a master to make the sale directed to be made by the sald 
decree, and he having deslgnated the north front door of the custom house 
of the United States, in the city of Riehmond, Virginia, to be a convenient 
place for the making of such sale, and having given public and other notice 
of the tlme and place of such sales as required by the said decree, he dld, 
on the tenth day of February, in the year eighteen hundred and eighty-one, 
at twelve o'clock at noon of that day, and at the said door of the United 
States custom house, sell at public auction, in pursuance of the sald decree, 
the premlses, property, and franchises as thereln directed to be sold; and at 
such sale the said premlses were knocked down for the sum of eight million 
six hundred and flve thousand dollars (8,605,000), to Clarence H. Clark, of 
Phlladelphia, he having bid for the said premises, property, and franchises 
for and on behalf of himself and associâtes, intending to bave the same con- 
veyed to a corporation to be created and named in the conveyance thereof. 
In accordance with the statutes of the state of Virginia, by which It is pro- 
vided that if a sale be made under a deed of trust or mortgage executed by 
a Company on ail its works and property, or under a decree of a court hav- 
ing compétent jurisdiction, and there be a conveyance pursuant thereto, 
such sale and conveyance pass to the purchaser at the sale, not only the 
works and property of the company as they were at the tlme of making the 
deed of trust or mortgage, but any worlvs which the company may after 
that time, and before the sale, hâve constructed, and ail other property of 
which It may be possessed at the time of the sale, other than debts due to 
it; and that, upon such conveyance to the purchaser, the said company shaU 
ipso facto be dissolved, and that said purchaser shall forthwith be a corpora- 
tion by any name which may be set forth in the said conveyance, or In any 
wrlting signed by him, and recorded In the court in which the conveyance 
shall be recorded; and that the corporation created by or In conséquence 
of such sale and conveyance shall succeed to ail such franchises, rights, and 
privilèges, and perform ail such dutles, as would hâve been had or should 
hâve been performed by the flrst company but for such sale and conveyance, 
save only that the corporation so created shall not be entltled to the debts 
due to the flrst company, and shall not be liable for any debts of or clalms 
against the flrst company ; which may not be expressly assumed In the con- 
tract of purchase; and that the whole profit of the business done by such 
corporation shall belong to the sald purchaser and hls assigns; and that 
Mb Interest in the corporation shall be personai estate, and he or bis assigns 
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may create iso many «hareii of stock thereln as he or tb«y may thlnk proper, 
uot exeeedlng together the amount o* stock In the flrst company at the tlme 
of sale, and assign the same In a book to be kept for that purpose. 

"And wliereas, the sald Glarelice H. Clark did, In accordance with the 
sald decree, pay as a deposlt the sijin of one hundred thousand dollars at the 
tlme when the said premises, property, and franchises were knocked down. 

"And Whereas, It has been declared by the sald Clarence H. Clark that 
the name of the corporation created as aforesaid shall be the Norfolk and 
Western Railroad Company, and It Is accordingly set f orth in thls convey- 
ance by that liame. 

"And -w-hereas, it has been urged by sald Clark and hls associâtes that the 
corporation named as aforesaid, to wlt, the Norfolk and Western Railroad 
Company, should be deslgnatéd as the corporation to whom the conveyance 
should be made under and in pursuance of the statutes of the state of Vir- 
ginia herelnbèfore mentioned or referred to; that the said Clarence H. Clark 
should provide and furnish, and pay and satlsfy, in pursuance of the require- 
mentsof the ■decree, the unpaid residue of the purchaae money agreed tcrbe 
paid for said premises upon the bld and purchase made at the master's sale 
aforesaid; and that, in considération thereof and of such désignation as 
aforesaid of the said Norfolk and Western Railroad Company, the said cor- 
poration thus formed under the title of the Norfolk and Western Railroad 
Company should deliver to the said Clarence H. Ciark, of Philadelphia, the 
following described seeurities, that is to say: Certain gênerai mortgage 
bonds of thé said Norfolk and Western Railroad Company to the aggregate 
amount of flve million three hundred and sixty-ihree thousand dollars ($5,363,- 
000), bearing interest as agreed, secured by a mortgage or deed of trust 
covering the premises, property, and franchises so purchased, made to the 
Fideiity Insurance, Trust aud Safe-Deposit Company of ruiiadelphia as 
trustée, also one hundred and flfty thousand shares of full-paid and unas- 
sessable, preferred six per cent, capital stock of the Norfolk and Western 
Railroad Company, and also thirty thousand shares of full-paid and unas- 
sessable common capital stock of the Norfolk and Western Railroad Com- 
pany; that gênerai mortgage bonds of the sald Norfolk and Western Rail- 
road Company to the aggregate amount of flve million one hundred and 
thirty-spven thousand dollars ($5,137.000) slionld be reserved by the company, 
and used only for the purpose of retlrlng, paying, purchasing, and satisfying 
the nonexisting divlslonal seeurities. having lieu or security upon divisions or 
portions of the property, roads, and franchises hereby conveyed, and the 
gênerai mortgage bonds of tbe said Norfolk and Western Railroad Company 
to the aggregate of flve hundred thousand dollars ($500,000) should be re- 
talned in the treasury of the Norfolk and Western Railroad Company, the 
Beveral mortgage bonds thus to be Issued and delivered by the said Norfolk 
and Western Railroad Company to be a charge and be mortgage liens upon 
ail and slngular the premises. property, and franchises hereby conveyed to 
the said Norfolk and Western Railroad Company by the master, in accord- 
ance wlth the ténor and effect of the sald severai bonds and the mortgage 
or deed of trust so to be given for securing the same, and upon the terms and 
conditions speclfled in said mortgage. 

"And whereas, the said master made his report to the said court of the 
sale made by him as aforesaid, and of the proceedings under the decree, and 
gave notice of said report to the sald eomplainants' sollcltors as required by 
the said decree, and tbey having flrst given such notice to the purchaser and 
to the défendants' sollcltor, in tbe said cause, as is prescriljed by the said 
decree to be given to the purchaser, and the compiainants' soilcitors after- 
wards, and on the fourth day of April, in the year one thousand elght hun- 
dred and eighty-one, presented the sald report of the sale and of other mat- 
ters aforesaid to the sald court, sitting In open court, at a stated term there- 
of, held at the United States circuit court room in the city of Richmond; 
and thereupon thé said court, upon considération of the said report, and 
witb tbe assent of the said Clarence H. Clark, by an order made in the said 
cause oh the said last-mentloned day, conflrmed the sald report, and the 
sald sale so as aforesaid made by the sald master, and further ordered and 
dirjected tbat, upon the terms ef the sale made by sald master being com- 
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plied with by payment of the unpald residue of the purchase money, the 
said Norfolk & Western Railroad Company be deemed the purchaser of said 
premlses, property, and franchises sold by said master under said decree, 
and that said master thereupon, and upon the form of the deed being duly 
approved, convey said premlses, properiy, and franchises to the Norfolb and 
Western Eailroad Company, as purchaser thereof. 

"And whereas, the complainants' solicltors thereupon forthwlth, In pur- 
Buance of the said decree, prepared and submitted to the court a draft deed 
of conveyance from the master to the Norfolli and Western Railroad Com- 
pany, as such purchaser, and the same has been settled and approved in the 
form and ténor of thls indenture. 

"And whereas, the terms of the said sale made by the master hâve been 
duly complied with on the part of the purchaser from him, and the said 
Olarence H. Olark of Philadelphla, by becoming party hereto, déclares that 
thls conveyance of the Norfolk and Western Railroad Company Is made by 
his appolntment, at bis request, and with his approval: 

"Now, therefore, this indenture wltnesseth. that the said party of the first 
part, in order to carry into effect the said sale so made by him as aforesaid 
In pursuance of the aforesaid order made by the court on the fourth day of 
Aprll, eighteen hundred and eighty-one, and also in considération of the 
premlses and of the said sum of eight million six hundred and five thou- 
saad dollars ($8,605,000), the money so bidden as aforesaid at the auction sale 
made Tsy said master being first duly paid as ordered and directed by the 
court, the receipt of which is hereby acknowledged, hath granted, bargained, 
sold, an'd conveyed, and doth hereby grant, bargain, sell, and convey, unto 
the said Norfolk and Western Railroad Company, party of the third part, 
that being the name and corporate title of the purchaser sot forth in thls 
conveyance in pursuance of the statute of the state of Virginia in that be- 
half, and to the successors and assigns of the said Norfolk and Western 
Railroad Company forever, ail and singular the premlses directed to be sold 
by the said decree, being the franchises and property conveyed by the said 
decree of trust of September 9th. eighteen hundred and seventy-one, to 
the complainants in the said cause by the Atlantic, Mississippi and Ohlo 
Railroad Company by way of deed of trust or mortgage, and which are 
described as near as may be in tl)e third paragraph of the said decree, as 
follows, that is to say: AU the right, title, and interest of the said Atlantic, 
Mississippi and Ohio Railroad Company in and to the franchises of the said 
Company, its entire line of railroad then constructed or thereafter to be con- 
structed, in fact extending from Norfolk, in the state of Virginia, to Cumber- 
land Gap, in the state of Kentucky, together with ail branches of the said 
Une of railroad then constructed or thereafter to be constructed, with the 
toUs, incomes, rents, issues, and profits thereof, and ail real estate, rights of 
way, easements, flxtures. rolllng stock and machinery, tools and equipments, 
and ail other personal property thereto belonging, and ail property, real. Per- 
sonal, or mixed, and ail corporate powevs and franchises belonging or apper- 
taining to the said Atlantic, Mississippi and Ohlo Railroad Company then 
possessed by the said company, or thereafter to be .acqulred by the said Com- 
pany, including everything contained in the inventory of the receivers In 
the said cause, and not heretofore disposed of in the business of managing 
the said property and runnlng the said road, and Including also ail additions 
to the said property and premises made by the said receivers; and also ail 
railroad supplies which the said receivers had on hand at the tinie of said 
sale, or acquired thereafter before the delivery of the possession of the 
premises hereby granted to the said party of the third part, in so far as the 
same still remalns unconsumed and In thelr possession or control; and In- 
cluding ail the properties, franchises, rights, privilèges, and thlngs whatso- 
ever which by the said decree were directed to be included In the sale made 
by the master thereunder; to hâve and to hold, ail and singular. and premlses, 
properties, franchises, rights, privilèges, and thlngs above mentloned and de- 
scribed, and hereby conveyed, or intended so to be, unto the said party of 
the third paît, and Its successors ajid assigns, forever, subject, nevertheiess, 
to the liens upon the said premlses prlor to the said deed of trust of Sep- 
tember 9tli, liiTl, as ascertalued by the said decree, and exlsting at the tlme 
88 F.-B4 
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of the said salb and of thls convèyance, and subject also to ail e:çlS:tlng con- 
tra cts made by the sald receivers under the authority of the gald court, a 
statement of which bas been glTeu' by them to the said master, and appears 
by the sald report of sale, and to ail such contracts made by said receivers 
since the date of sald sale, sald road. slnce the date of sald sale having been 
run, and said property operated and managed, by the receivers, on account of 
and for the beneflt of the purchasers, and subject also to any liability estab- 
llshed, or that-may be hereafter established, agalnst the said receivers, grow- 
Ing out of any acts done by them In their capacity of receivers, and ail the 
foregoing llabiUties on contraot or otherwise shall be and remain a lien on 
said premises tlU the same are duly discharged. 

"Ifl wltiiess whereof, the sald party of the first part, as such master in 
chancery, bAth hereto set his hand and seal, the day and year first above 
wrltten; and the said Clarence H. Clark also sets his haad and seal hereto, 
as naming 'the Norfolk and iWestern Ràilroad Company as the corporation 
to whom the convèyance is to be made, and as declaring that the convèy- 
ance Is 80 made by his appolntment, at bis request and wlth his approval. 

.' — _ . [Seal.] 

"- . [Seal.] 

"Sealed and dellvered in thé présence of ." 

And, the said draft Jeed of convèyance having been duly considered by 
thls court, the same Is now, and hereby, settled and approved. And It ta 
hereby further ordered^ adjudged, and decreed that the said master, Mathew 
F. Pleasants, wheri and so soon as the balance of sald purchase money 
mentloned In said report of sale shall bave been paid as hereinafter provlded, 
shall make, exécute, and deliver a deed of convèyance In the form aforesald 
to the Norfolk and "Western Rallroad Company, being the name of the cor- 
poration designated as purchaser by sald Clark, to -whom sald property was 
sold, as set îorth in said draft deed of convèyance. And It Is further ordered 
that the purchaser, on or before the 3d day of May, 1881, pay the balance 
of said purchase money over and above the one hundred thousand dollars 
paid at the time sald property was bld ott at said sale, as folio vrs, to wit: 
Plve millions of dollars thereoflnto the Union Trust Company, of the clty 
of New York, Subject to the order of thls court In this cause; and three mil- 
lion two hundred dollars thereof Into the Fidelity Insurance, Trust and Safe- 
Deposit Company of Philadelphia, subject to the order of thls court In thia 
cause; and the remainder of said purchase money (except the one hundred 
thousand dollars now deposited in the Planters' National Bank of Richmond), 
amountlng to three hundred and five thousand dollars, shall be paid by the 
purchaser into the National Exchange Bank of Norfolk, Virginia, subject 
to the order of this court In this cause; and the said purchaser shall take 
duplicate certiflcates of deposit of sald trust companies and of sald National 
Bxchange Bank of Norfolk, and deliver the same to the said master, who 
shall safely keep one set, and deliver the same into this court, and the other 
set said master shall deliver to the complainants' solicitors. And It is fur- 
ther ordered that upon the delivery as aforesald of said duplicate certiflcates 
to the said master for the whoie amount of said purchase money, to wlt, 
for the sum of eight million six hundred and five thousand dollars, less one 
hundred thousand dollars now deposited tn the Planters' National Bank of 
Blchmond, the said master forthwith exécute and deliver said deed to the 
purchaser; and thereupon the possession of the premises and property set 
out in said decree and report of sale' shall vest in the Norfolk and Western 
Rallroad Company, the grantee named by said Clarence H. Clark, who wa» 
the hlghest bldder at said sale, as the corporation to whlch said convèy- 
ance should be'made; and the receivers shall thereupon hand over and deliver 
the Sald premises and property to the' said Norfolk and Western Rallroad 
Companly. i' Hugh L. Bond, Circuit Judge. 

Rlchmona; âLprll 4, 1881. Ko. W. Hughes, District Judge. 

Decree ;for Payment oit Complainants' Claim. 

Upon readlng dùû flliiig tbe spécial report of Charles L. Perkins and M. 
F. Pleasants, insister, bearlng' date this day, showing the amoUatof bondi 
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and coupons outstanding secured by the mortgage or deed of trust to the 
complainant mentioned In the final decree herein, and by whom the same 
are held as far as ascertalned by them, and the amounts due for principal 
and Interest thereon to thls date, it is, on motion of the complainants' so- 
licitors, ordered: That nlnety-five per cent, of tlie principal of said bonds, 
and the entire amount of the interest accrued thereon since the Ist day of 
April, 1881, to the 3d day of May, 1881, and the entire amount due upon 
the coupons and interest thereon to the Sd day of May, 1881, as stated in 
said report, be paid at once out of the purchase money this day paid into 
court by the purchasers; and that Charles L. Perkins be, and he is hereby, 
appointed a spécial master to superintend sueh payment, and to receive and 
cancel the said coupons as paid, and to stamp upon said bonds the said 
payment of ninety-iîve per cent, when made. That upon delivery to said 
master for cancellation of the coupons, and upon présentation to hlm of the 
bonds held by It, as stated in said report, the Union Trust Company of New 
York, out of the moneys held by it subject to the order of the court in this 
cause, apply and pay to the owners of said bonds and coupons, respectively. 
nlnety-five per cent, of the principal of said bonds held by it, to wit, 5,452 
bonds, of one thousand doUars each, and the entire amount of the interest 
accrued thereon, from the Ist day of April, 1881, to the tliird day of May, 
1881, and also the entire amount due for m-incipal and Interest to the thlrd 
day of May, 1881, upon said coupons held by it as stated in said report; 
and thereupon the said master receive and cancel said coupons as paid, and 
deposlt the same In the office of the clerk of this court at Richmond, and 
stamp upon each of said bonds the following words: "Ninety-flve per cent, 
of the principal, and ail the interest due upon this bond, paid this — - — 

day of , 188-, by the order of the United States circuit court for the 

Eastern district of Virginia, dated May 3d, 1881, in the suit of Barlow and 
Duncan, survivlng trustées, agalnst the Atlantic, Mississippi and Ohio Rail- 
road Company and others. Charles L. Terkins, Spécial Master." That In 
llke manner, upon the delivery to said master for cancellation by the several 
flrms of Morton, Bliss & Co., Clarke, Post & Martin, and Knauth, Nachod 
& Kuhne, of the coupons held by those flrms, respectively, as shown by 
said report, at the ofiice of said Union Trust Company, and upon the written 
order and direction of the said master, the Union Trust Company, out of 
the moneys held by it subject to the order of the court in this cause, pay 
to said flrms, respectively, the entire amount due for principal and Interest 
to the third day of May, 1881, upon the said coupons held by the said flrms 
respectively, as stated in said report, amounting to the sum of ?18,300.52 to 
said Morton, Bliss & Co., $21,911.41 to said Clarke, Post & Martin, $44.70 to 
said Knauth, Nachod & Kuhne; and that said master cancel and deposit 
said coupons as the same are paid in like manner as directed in the case of 
those held by the Union Trust Company. And it is further ordered that the 
said Charles L. Perkins, as spécial master, give the public notice by adver- 
tlsement to be Inserted in such newspapers, and for such perlods as he shall 
deem advisable, that the ovmers and holders of the other bonds and coupons 
outstanding secured by said mortgage or deed of trust are required to pré- 
sent the same for payment to him at his ofiice In the clty of New York, and 
that Interest on the same has thls day ceased; and it Is further ordered that 
upon the présentation to said master of such outstanding bonds for stamping, 
and of such outstanding coupons for cancellation, at the ofiice of the Union 
Trust Company, the said company, upon the written order and direction of 
said master, pay to the owners and holders thereof, respectively, ninety-flve 
per cent, of the principal of said bonds, and ail the interest accrued there- 
on from the Ist day of April, 1881, to the 3d day of May, 1881, and stamp 
the same upon said bonds as aforesaid, and the entire amount due for prin- 
cipal and Interest upon said coupons to the 3d day of May, 1881, and eut 
off and cancel the same in the manner hereinbefore directed in respect to 
the other coupons. And It Is further ordered that, to enable the Union Trust 
Company to make the said payments, the complainants' solicitors take and 
dellver forthwith to said trust company the certificates of deposit thls day 
paid Into court, vlz. five millions of dollars Issued by the said trust company, 
and three million two bundred dollars issued by the Fldellty Insurance, Trust 
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and Safe-Deposit Company of Philadelphia, ail of whlch hâve been made 
payable to sald Union Trust Company, to be held by It subject to the order 
of this court in this cause, and take (rom the said Union Trust Company a 
proper certificate theref or. Hugh L. Bond, Circuit Judge. 

Norfolk, May 3, 1881. Ro. W. Hughes, District Judge. 

Decree for Compensation of Mortgage Trustées. 

Upon further considération of the pétition of the plaintifCs, trustées, pray- 
ing for an allowance, &c., filed the 3d day of May, 1881, it Is ordered by the 
court that a commission of two per cent, upon the amount of the sale of the 
property and franchises of the défendant compauy be, and the same is here- 
by, allowed to them in fuU payment of ail their expenses, disbursements, 
and services In the conduct of this suit, out of which sum thus allowed a rea- 
sonable and proper fee is to be pald to M. F. Pleasants, Esq., master, who 
made sald sale; and the said allowance is to be credlted by the sum of one 
hundred thousand dollars already paid to said trustées nnder former orders 
of this court. And it is further ordered that the Union Trust Company ot 
New Yorli, upon présentation of a certifled copy of this order, do pay to W. 
D. Shipman, Esq., soliciter for the survlving trustées, plaintiffs, &c., the sum 
of seventy-two thousand and ten dollars ($72.010). 

Hugh L. Bond, Circuit Judge. 

Rlchmond, June 2, 1881. Ro. W. Hughes, District Judge. 

Decree Distributing Balance In Court after Satisfaction of the Mortgage 

Debt. 

And now. March 18, 1882, this cause came on to be heard on motion for 
transfer of balance of funds In hands of the receivers February 10, 1881, and 
the distribution of balance of proceeds of sale of the mortgiiged premises; 
and it appearing by the report of Charles L. Perivins, spécial master, that the 
remalning bonds mentioned in the report of M. F. Pleasants and Charles L. 
Perlilns, spécial masters, filed May 3, 1881, to wit, $273.550, with Interest 
thereon at the rate of three pèr cent, froœ the 3d day of May, 1881, to wit, 
$4,445.19, hâve been paid out of the purchase money heretofore paid Into 
court by the purchaser, under the direction of said Charles L. Perkins, 
spécial master, except one bond and certain coupons which are stlll outstand- 
ing; and it aiso appearing that the purchase of the claim of tlie state of 
Virginia secured by the mortgage dated December 22, 1870. by the Norfolk 
and Western Raiiroad Company, has been ratitied by the gênerai assembly 
of the said commonwealth; and the Norfolk and Western Raiiroad Company, 
clalmant of the said funds in the hands of the receivers as purchaser under 
the terms of the decree and deed of conveyance, and whose right thereto was 
reserved by the terms of the decree of May 3, 1881, and also as assignée of 
the claim of the state of Virginia of its claim secured by the mortgage bf 
December 22, 1870, consentlng to this decree; and it further appearing that 
many of the owners of the claims for labor and supplies are résident upon the 
Une of the said Norfolk and Western Raiiroad, and that said company is the 
owner by assignment of a majority of the said claims, and is entitled, either 
as purchaser of inortgaged premises at the sale of February 10, 1881, or as 
assignée of the claim of the state of Virginia, to the surplus, if any, of the 
proceeds of sale, and of the net earnlngs in the hands of the receivers: It 
is therefore ordered, adjudged, and décreed that the balance of the said pro- 
ceeds of sale, and the funds in thé' hands of the receivers, Including the 
spécial deposit of forty-flve thousatid dollars in the Exchange National Bank 
of Norfolk, together with aJl thë accretipns of interest, be paid over to said 
Norfolk and Western Raiiroad Cottipany, upon the spécial trust, however, 
that out of the said funds the sald Norfolk and Western Raiiroad Company 
shall and will pay the principal of mortgage bond No. 2,652, and ail 'outstand- 
Ing coupons mentioned in the report of Charles L. Perkins and M. F. Pleas- 
ants, as spécial masters, of May 3, 1881, with Interest to May 3, 1881, upon 
présentation, and shall and wlU also pay to the lawful owners and holders of 
claims for labor and supplies the principal of said claims, with interest to 
the 6th day of Juhe, 1876, in full settlement and discharge thereof; and John 
S. Wlse is hereby appointed spécial master commissioner to Buperlntend the 
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payment of sald claims, and hls certlflcate of approval shall be a sufflclent 
warrant for such payment; but In case of dispute as to the valldlty of a 
claim whieh shall be presented, or as to the tltle of the holder, the same may 
be brought to the attention of the court summarily by motion, jurlsdictlon of 
the cause being hereby specially retalned for that purpose, and the surplus, 
If any, shall be taken and recelved by the Norfolk and Western Railroad 
Company on account of its claims as assignée of the commonwealth of Vir- 
ginia, or of labor and supply claims, or as purchasers. And It is furtber 
ordered that the clerk of this court do check upon the Bxchange National 
Bank of Norfolk, In favor of the Norfolk and Western Railroad Company, 
for the sum of two hundred and forty-tive thousand two hundred and six 
44/100 dollars, upon the Union Trust Company for the sum of twenty-nine 
thousand nine hundred and twenty-four 37/100 dollars; and that the recelv- 
ers do pay over to the Norfolk and Western Railroad Company the balance 
of the funds in their hands after the déduction of the allowances this day 
made. Hugh L. Bond, Circuit Judge. 

Norfolk, March 18, 1882. Ro. W. Hughes, District Judge. 

Decree Discharging Recelvers. 

This cause came on again this day to be heard, and it appearing to the 
court that Charles L. Perkins and Henry Fink, who, by the order and decree 

of this court, entered herein on the day of July, 1876, were jointly ap- 

pointed recelvers in this cause, hâve fully discharged to the satisfaction of 
the court ail and slngular the duties enjoined upon them as such recelvers by 
the said order and decree, and ail subséquent orders and decrees herein 
entered, and that thelr accounts down to this time hâve been duly allowed 
by M. F. Pleasîints. Esq., master, to whom the same were referred, which 
sald accounts hâve been approved and confirmed by the court; and it further 
appearing tliat they bave turned over and dellvered up ail the property and 
moneys in their possession and custody as such recelvers, as required by 
the final decree and subséquent orders entered in this cause; Now, on 
motion of Legh R. Page, Esq., counsel for said receivers. it Is ordered, ad- 
judged, and deereed tliat the said receivers, and each of them, be, and they are 
hereby, flnally discharged from their said reeeivership, and from ail account- 
ability and llabiiity as such receivers; and it Is further ordered and deereed 
that the bonds given and filed by said receivers, severally, for the faithful 
discharge of thelr duties in the promises respectlvely, to wit, the bond of the 
sàid Charles L. Perkins, executed on the 8th day of June, 1876, with Richard 
ï. Wilson and Edward Cooper as his securities, flled and approved by the 
court on the 12th day of Juue, 1876, and the bond of the said Henry Fink, 
executed on the 7th day of .Tune, 1876, with Thomas L. Bocock and Charles 
W. Statham as his securities, filed and approved by the court .Tune 12, 1876, 
be, and the same are hereby, vacated and annulled; and the clerk of this 
court is hereby directed to deliver up the said bonds to the said receivers, 
respectlvely, for cancellation. Hugh L. Bond, Circuit Judge. 

Richmond, March 17, 1882. Bo. W. Hughes, District Judge. 
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(District Court, E. D. Virginia. July 24, 1880.) 

BsTOPPBL — REPAniiNQ Vessel — Statbment as to Cost. 

One desiring to buy a vessel asked a shlp carpenter for an estimate 
of what he would charge for putting her in thorough repair, and was 
told the cost would bô $150. On the faith of this statement he bought 
the vessel for Ç315. Wben the repairs were completed, the shlp car- 

1 This case has been heretofore reported in 5 Hughes, 191, and i» now pub- 
lished In this séries, so as to Include therein ail circuit and district court 
cases elsewhere reported which hâve been inadvertently omltted from the 
Pedeiul Reporter or the Fédéral Cases. 
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penter prtesented a blU whlelsj èxdudlng extra Woik fspeclally agreed 
■ upohj amouated to aboiit $300. Beld that, whlle tbere was no express 
contïact'thàt the work ghould' be doue for $150, yet, Underthe circum- 
BtâJiceSt the repairer should be beld estopped to claim more than the 
original estimate. -, 

The eTiïideiice shows the foUowing case: 

The aéhodner was abont to be éold; The présent ownér, Parker, got Seed, 
one oï'the Jlbellng firm, to examiné thè vessel, and let hlm knpW what he could 
put her in good sailing condition tor. Seed went upon the vessel^ made the 
examlnatlon, and reported to Parker that the cost would be $150. Afterwards 
Parker àSked Seed to make anothçr examlnatlon, ànd say" *what he could put 
the yessel, in gbdd condition for.' Seed ftgaln reported that It wbuld cost $150. 
Parker then bbùght the vessel at thè prlce of $315. After ddiùg so, he brought 
her to llbelants' shipy'ard, and ordered ' thteto to put her in condition, but 
again asked whàt the cost would be, and was agaln told that it would be 
$150. On this occasion, Parker called Rowley, a wltness, np, and sald, "I 
want you to wltness that Seed Is to do this work for $150." Rowley testified 
that Seed sald in reply, "I would rather do it by the day's work," and polnted 
to another vessel at or near hls yard, saylng, "That Is my last pièce of job 
work." He sald, however, to Parker, "If It comes to less than $150, done 
by the day's work, you shall hâve the beneflt of it." Parker : insists In hls tes- 
tlmony that It was the understanding that the work was to be done by the 
job for $150. After the work was completed, Seed presented a bill for $356.22, 
which Parker ref used to pay. It Is In évidence that, whlle the work was golng 
on, Seed sald to Parker, who was oftenabout the vessel, that "the bill would 
run a llttle over." There le no proof that any other work was done than 
was contemplated at the beginning, except some extra Ironing and work in- 
cldental thereto, part of the Iron for whlch was furnlshed by Parker; and 
It Is admitted that the extra work. If It had been wholly done by Seed, was 
worth not more than $50 or $60. Otherwlse, the llbelants produced no évi- 
dence affording any explanatlon of the discrepancy between their estimate 
of $150 furnlshed to Parker before the , work was undertaken and their bill 
(or $356.22, or 133 per cent, gréa ter, given after It was done. The owner, 
Parker, showed payments to the .amounf of $56.45, whlch are to be credited 
on the bill of the llbelants. After the llbelants presented their bill to Parker, 
he offered to compromise by allowing $60 in addition to the estimated $150,— 
that is to say, to pay $210; but the ofEer was rejected, and the vessel was 
libeled for the whole sum of $356.22. , 

Starke & Martin, for llbelants. 
: Sharp & Hughes, for respondent. 

HUGHES, District Judge. I think that it is pretty clear from the 
évidence that Parker thought the job was to be done for |150, and 
that Seed thought it was to be done by the job. As the minds of 
the two did not meet, I cannot treat the case as one of contract for 
the spécifie sum of |150. Nor do I feel at liberty to treat the claim 
of the libelants as one purely of quantum meruit or quantum valebat. 
A vessel worth $300 was about to be sold. A ^^^ ignorant of the 
cost of putting her in a proper state of repair, and thinking of buying 
her, applied to a firm who were ih the habit of undertaking and exe- 
cuiting such work, not merely for an opinion as tp what it would cost 
to make the repairs, but for an estimate of what they themselvea 
would make the repairs for. The firm gave that estimate. There- 
upon the vessel was purchased, — purchased, of course, on the hypoth- 
esis that it would cost, when ready for service, $450. The men 
who made the estimate were then employed to do the work, and, 
without offering any proof to ezplain the discrepancy, a bill was, in 
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course of time, presented foi^ISSe; so that the purchaser foiind the 
cost of the vessel to be $656, not much less than double whât he ex- 
pected it to be when he made his investment in that pièce of property. 
Now, a property Which mîght be désirable and profitable at a cost of 
|450 might be very undësirable and very unprofltable at a cost of 
nearly double that amoilnt; and Mr. Seed, an expert in the building 
and repairing of vessels, has probably subjected Mr. Parker to serions 
pecuniary inconvenience and loss, either in first misleading him by a 
false estimate of the cost of repairing his vessel, or else in charging 
him more than double V^e amount which the repairs ought to hâve 
cost. It seems to me that this is a claim contrary to equity and 
good conscience. If it is not a case in every technical particular of 
estoppel in equity, or estoppel in pais, which I think it is, it is a case 
presenting too strong an equity in behalf of the owner of the vessel 
to be disregarded by the court. If any reasonable explanation had 
been giveh by the libelants of the excess of their présent claim over 
their previous estimate, the duty of the court to allow the claim might 
hâve been made clear, but none is given or attempted. The court is 
reduced to the dilemma of treating the estimate as the resuit of gross 
and injurions négligence or misrepresentation, or else of treating the 
claim exhibited with the libel as grossly excessive. I feel bound to 
hold the libelants to their estimate, with a libéral allowance for the 
extra work, which I will put at |60. A decree may be taken for $210, 
less the |56.45 before mentioned; each party to pay his own costs. 



In re WESSON.i 

(District Court, E. D. Virginia. May, 1881.) 

Bankrcptct— DisciiARGE— Failure to Plbad. 

A discharge in bankruptcy must be pleaded afHnnatively In a proceed 
Ing by scire facias to revive a judgment as well as in an original suit, 
and the f allure of tbe banki'upt to appear and set up bis discharge in such 
a proceed ing deprives him of the beneflt thereof. 

In Bankruptcy. 

This was a pétition âled by a discharged bankmpt to enjoin the 
sheriff from proceeding under an exécution issued on a judgment 
recovered in a state court just prior to the filing of the pétition in 
bankruptcy, and which, after becoming dormant, was revived by scire 
facias. The writ of scire facias had been served on the défendant, 
but he entered no appearance or défense. 

HUGHES, District Judge. A discharge in bankruptcy must be 
pleaded alSimatively, just as infancy, coverture, or any other spécial 
défense to a debt must be pleaded. This is not only so, as to an 
original suit pn a bond or other obligation, but it is so as to any subsé- 
quent proceeding to revive a judgment The bankrupt in this case, 

1 This case has been heretofore reported In 4 Hughes, 522, and Is now pub- 
llshed In tbls séries, so as to Include tbereln ail circuit and district court 
cases elsewhere reported which hâve been inadvertenUy omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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having neglected and failed to enter the. plea of bankruptcj in the 
proceeding (or reviyal, or to snggest his bankruptcj in tiie original 
suit, lias, a@ to King'B judgment against him, lostrby his own lâches 
the benefltiflf bis discharge ia bankruptcy, and the judgnient on scire 
facias, as, well as the lien of the fleri facias, is good against him. 
Courts canjipt be expected to help those who sieep on their rights. 
The injunctioii flaust be denied. 



UNITED STATES v. ONE PACKAGE OF t)ISTILLED SPIRITS, 
(Plstrlct Court, S. D. minois. Aprll 4, Ï.898.) 

1. Internai, Revenue — Power 0* Commibsioner. 

Rev. St. § 3249, whlch provides that the commlssloner of Internai rev- 
enue niay prescribe rules and régulations to secure a uniform and correct 
System of. Inspection, weighing, marliing, and gauging of spirits, does 
not empower the commissioner to require an additional mark upon a 
package of distllled spirits in the event of a réduction in proof or volume, 
so as to niake the absence of It a forfeitable offense. under Rev. St. § 3289, 
as not "having thereon such mark and stamp required therefor by law," 
where the statutes nelther prohlblt such réduction nor provide for any 
additional marks In the event It Is so reduced. 

2. Same— Evidence. 

Mère évidence that the contents as to volume and proof does not con- 
f orm to the volume and proof as marked on the package, wlthout more, 
fails to make a prima facie case for selzure or forfeiture. 

J. Otis Humphrey, U. S. Dist Atty. 

W. M. Hough, Stuart Brown, and Logan Hay, for claimant 

ALLEN, District Judge. A proceeding to forfeit a package of dis- 
tilled spirits, under section 3289, Rev. St. U. S., as not "having thereon 
each mark and stamp required therefor by law." The package in 
question bore stamps and marks indicating that it was entered into 
bond December 23, 1891, containing 48 wine gallons of 100 per cent, 
proof; was withdrawn, and tax paid, April 2, 1896, containing 36^ 
wine gallons of 107 proof; and, being gauged by a revenue offlcer 
at Cairo, 111., in December, 1896, and found to contain 33| wine 
gallons of 101 per cent, proof, was seized for forfeiture. The plain- 
tiff proved thèse facts, and introduced évidence tending further to 
show that the change between the condition of the spirits at the time 
of tax pajTnent and its condition at the time of seizure could not 
hâve occurred from natural causes alone, but witnesses for the plaintiff 
testified on cross-examination that the change could hâve been oc- 
casioned by the addition of about two gallons of water, after allowing 
for an evaporation of about three gallons of spirits and a loss of a 
gallon and a half by leakage or removal. Plaintiff further introduced 
in évidence a régulation of the commissioner of internai revenue to 
the efl'ect that distillers or Wholesale liquor dealers may reduce to 
their original proof, by the addition of distilled water, such distilled 
spirits as hâve increased in proof in the distillery warehouse, provided 
they do so in the présence of a United States gauger, and put a mark 
upon the stamp head of the package, indicating that it had been so 
reduced. With the further évidence that no such mark appeared 
uDon the cask in Question, the -'aintiff rested. Thereupon the claim- 
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ant demurred to the évidence, moved that the information be dis- 
missed, and the package ordered released to him. The demurrer 
raisèd the question whether évidence alone of a diminution in volume 
or proof of distilled spirits in a cask which had originally been proper- 
ly tax paid, marked, and stamped, and which still retains ail the orig- 
inal marks and stamps, is sufflcient to make a prima facie case for 
forfeiture. 

In quite a line of décisions the courts of the United States hâve 
held that the addition of water or sugar to a package of distilled spir- 
its on which the tax bas been properly paid (either of which will 
hâve the effect to reduce the proof of the spirits) is no violation of 
law, and does not work a forfeiture of the spirits. U. S. v. Ïhirty-Two 
Barrels Distilled Spirits, ' 5 Fed. 188; Three Packages of Distilled 
Spirits, 14 Fed. 569; U. S. v. Bardenheier, 49 Fed. 846; U. S. v. 
Sixty-Four Packages of Distilled Spirits, 51 Fed. 191; U. S. v. 
Fourteen Packages Distilled Spirits, 14 C. G. A. 220, 66 Fed. 984. 
Witnesses bave testifled that there is a continuing variation in both 
the volume and proof of spirits, from the marks and stamps upon the 
package, resulting alone from evaporation and lapse of time. In seek- 
ing a forfeiture, therefore, not upon direct évidence of an alleged act, 
but upon proof of a condition, a condition must be shown which 
could not bave occurred by natural causes or by légal means; in other 
words, the government should négative every presumption of legality. 
The rules of évidence apply as well to the government as to other 
plaintiffs, with the exception that under certain conditions the bnrden 
is upon the claimant to prove that the tax has been paid on distilled 
spirits. That burden was removed in this case by the allégations of 
the information on that point, and a condition once proven is pre- 
sumed to continue until évidence to the contrary. Since it was in 
évidence that the condition of the spirits at the time of seizure, as to 
volume and proof, might hâve been occasioned by means heretofore 
declared by the courts to be lawful, and ail the original stamps and 
marks are still upon the package, no prima facie case was made, unless 
there is required by law some additional mark or stamp whenever 
the proof of spirits is so reduced as aforesaid. The district attorney 
insists that the mark required by the régulation of the commissioner 
of internai revenue hereinbefore referred to is such a mark. Section 
328T, Rev. St U. S., prescribes the marks and stamps which shall 
be placed upon a cask or package of distilled spirits at the time of 
manufacture and entry into the distillery warehouse, and section 3295 
prescribes the stamps and marks which shall be placed upon the 
package at the time of its withdrawal and tax payment. Section 3249 
deflnes proof spirits, and the latter part of this section is relied upon 
by the district attorney as authority for the régulation of the com- 
missioner above referred to. It reads as follows: 

, "And for the prévention and détection of frauda by distlUers of spirits, 
the commissioner of Internai revenue may preseribe for use such hydrome- 
ters, saecharometers, weighlng and gauging instruments, or other means for 
ascertainlng the quantity, gravlty and produclng capacity of any mash, wort 
or béer used, or to be used, In the production of distilled spirits, and the 
strength and quality of spirits subject to tax, and he may deem necessary; 
and he may preseribe rules and régulations to secure a uniform and correct 
System of Inspection, weighlng, marliing and gauging of spirits." 



In thecase of 0; S. v. Two Huqdred Barrels of Whisky, 95 U. S. 
571, the suprême court of the Uujteâ States held tliat the, régulation» 
of the dçpartment could not hâve th^ ,efleçt of amending the laws; 
that they might aid in carrying the Jaw,i.aa it exista, into exécution, 
but they cannot change its positij^g provisions. In the,;ça8e of TJ. S. 
y. Eatofl, 144 U. S.^ 677, 12 Sup., Ct 764^;ivvf}iich was a prQçeeding based 
upon the régulation of the commissioner of internai revenue with re- 
spect ta the sale of oleoniargarine, .the suprême court held that the 
department could not, by régulation^,, alter or amend ia revenue law, 
and ail the commissioner çoyld do, uad^P the authority conferred by 
statute, was to regulate tte mode of caiojying into effect what con- 
gress had indicated; and that it would be a very dangerpus principle 
to hold that a thing prescribed by a commissioner of internai revenue 
as a needfui régulation to carry into effect acts of congress could be 
çpnstrued as a thing "required by law" in such manner as to malvc 
a failure to observe such régulation a criminal offense. ^'Régulations 
prescrjbed by the président and by tlje heads of departments under 
authority granted by congress may be régulations prescribed by law, 
80 as lawfuUy to support acts done under them and in accordance 
with them, and may thus hâve, in a proper sensé, the force of law; 
but it does not foUow that a thing required by them is a thing so re- 
quired by law as to make the neglect to do the thing a criminal of- 
fense in a citizen, where a statute does not distinctly make the neg- 
lect in question a criminal offense." The doctrine announced in thèse 
cases, was followed in thç case of U. S. v. Three Barrels of Whisky, 
77 Fed. 963, which was a suit for forfeiture based upon a régulation of 
the commissioner of internai revenue. It follows from the doctrine, 
well established by thèse cases, that, as congress has prescribed the 
marks and stamps which shall be put upon a package of distilled spirits 
at the time it is produced and tax paid, and neithpr prohibits the ré- 
duction, ijipropf or volume of spirits in the original packages, nor pro- 
vides for any additional marks in the event it is so reduced, the com. 
missioner of internai revenue canpot, by régulation, require such addi' 
tional mark, so as to make the absei^ce of it a fçrfeitable offense 
under section 3289, Rev. St. U. S., as not "having théreon each mark 
and stamp required therefor by law." As the law, therefore, does not 
require anj additional niiarks or stamps when the proof or volume of 
an original package of, distilled spirits is reduced, either from natural 
causes or the addition of water, it follows that the original marks 
and stamps. are stiil the proper marks and stamps for such a package; 
and mère évidence that the contents aa to volume or proof dpes not 
confpjim ta the volume or proof as marked on the package, without 
more, fails to-make a prima facie case for seizure or forfeiture. The 
demurrer to ih.e .évidence is sustained) the information dismissed, and 
the package ordered to be rplçased to, the claimant. 

The district attorney, at the time the ruling on the démarrer was 
announced, rpâde a motion for à certiflçatè ;0f probable cause, which I 
hâve felt constpained to deny,: sincetbe grânting of such a certifloatff 
Would be utterly inconsistent with my ruling on the demurrer. 
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CITY OF ATLANTA V. OLD COLONY TEUST CO. et aL 

(Circuit Court of Appeals, Flfth Circuit. May 31, 1898.) 

No. 698. 

Bteéet Railroads — Compulsoky Transfers— Adthoritt of Citt. 

Tlie City of Atlanta, Ga,, lias no authorlty to impose a compulsory Sys- 
tem of passenger transfers upon the Atlanta Consolidated Street-Railway 
Company, elther under the city charter, the charters of the two corporations 
vehose property was purchased by the said Consolidated company, the state 
statutes ratlfying and confirming the incorporation of street and suburhan 
railroad companies, or under the constitution of Georgia and the ordi- 
nance of the city of Atlanta, made in pursuance thereof, consenting to 
tbe occupation of Its streets by the said Consolidated company. 83 Fed. 
39, afflrmed. 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of Georgia. 

J. T. Pendleton and Alex. C. King, for appellant. 
N. J. Hammond, J. Carrol Payne, John S. Tye, Morris Brandon, 
and Preston S. Arkwright, for appellees. 

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. 

PER CURIAM. This is an appeal from an order continuing an in- 
Junction pendente lite restraining the city of Atlanta from executing 
a certain ordinance of that city relating to compulsory transfers on 
the Unes of the Atlanta Consolidated Street-Railway Company. The 
case was heard in the circuit court before Circuit Judge McCormick 
and District Judge Newman upon a demurrer to the complainant's 
bill, which demurrer raised ail the questions presented on this hearing. 
In overruling the demurrer the two judges concurred in an elaborate 
and well-considered opinion, which is found in the record (83 Fed. 39), 
with the reasoning of which we substantially concur. 

On this hearing we conclude: 

1. Under the charter of the city of Atlanta there is no power given 
to the mayor and gênerai council to pass and enforce the said trans- 
fer ordinance. 

2. The charters of the Atlanta Street-Railroad Company and the 
West End & Atlanta Street-Railroad Company, of which companies 
the Atlanta Consolidated Street-Railway Company has become the 
purchaser and successor, do not make the rates of fare on the 
Atlanta Consolidated Street-Railway Company's lines subject to the 
initial contfol of the mayor and gênerai council of the city of 
Atlajita. 

3. The statutes of the state of Georgia (1 Laws Ga. 1890-91, p. 169), 
ratifying and confirming the incorporation of street and suburhan 
railroad companies, or any other acts of like nature to which our 
attention has been called, do not give the right of regulating and 
fbdng fares and transfers on street railroads to the city of Atlanta. 

4. Under the constitution of the state of Georgia, wliich prohibita 
any street-railway company from building upon the streets of a city 
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without its consent, and under the réservations made by the city of 
Atlanta in its ordinances granting such consent to the Atlanta Con- 
solidated Street-Railway Company, the power is not reserved to the 
city of Atlanta to pass any ordinance which it sees fit, compelling 
the Atlanta Consolidated Street-Railway Company to give transfera 
and issue transfer tickets between the several linesof said Com- 
pany., 

Thèse conclusions, the reasons for which are found in the opinion 
of the circuit court on the demurrer, dispose of this àppeal. The 
decree of the circuit court appealed f rom is affîrmed. 



BERLIN MILLS 00. v. CEOTEAU. 

(Cltcult Court of Appeals, First Circuit. July 19, 1898.) 

No. 212. 

t NBpTiioENCBi— tDangkkous Machin^tjlt PR Prkmibes. 

The requirements of reasonable foi"fesight and reasonable précaution to 
prevent iiijury to another do not itapose on an owner a. duty to keep Uia 
. premises or work In a suitable condition for those wbo corne thereon solely 
for their own purposes, witbout any enttoement, àllurement, Inducemeut, 
or express or Implied assurance of safety. As to such persona the ruies 
regulatiûg the duty of a master to hls servants do not appîy. 

S. Sam8-t-Proximatic Cadse. 

A stranger went intoa sawmlll to coUect money from one of the em- 

, ployés. To reach the employé, he walked along a railroad on a deseendlng 
grade, dbtvh which cars werè' 'allowed to pass by thelr own momentum, 
and witliôlit a brake. As he approached the workman, the latter called 
to him (o "look out"; and, without turning round to see what the danger 
was, he Jumped between two cars standing on the traek, and was injured 
by thé desceqding car strikihg agalhst them. If he had stobd srill, or 
moved tii the opposite direction, he would bave been sate. HdJ, that bis 
misapprehenslon Of the signal of the workman was the proximate cause of 
bis injury.iand the mlll owuer was not liable. 

In Error to the Circuit Court of the United States for the District 
of Xew Hampshire. > 

Robert N.Chamberlin and Irving W. Drew (Jferrill Shurtlefif, on 
brief), for plaintifï in error. 

Harry G. Sargent, William H- Paine, and Edward G, Niles, for dé- 
fendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
ttict Judg^. 

■ . BROWN, District iJudge. Thiè is an action op the case by Albert 
Croteau against the Berlin Mills Company for personal injuries re- 
Ceived through being cnished betWeen two cars in the, basement of 
the compâny's sawmill, Three car tracks in this basement were 
nsed for removing lumber and waste to the yard* From 350 to 450 
car loads werè removed each day. When empty, the cars were 
drawn by horses to a point in the yard where the grade of the tracks 
b^an to descend.' The horses were then détache^, and the cars al- 
lowed to ran down the descending grade into the, basement. The 
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cars were of smaller size than those ordinarily used on railroads. 
Croteaii was not an employé of the company, but on the day of the 
accident went to the company's yard to see two workmen who were 
indebted to him, and who had previously promised to give him in 
payment orders upon the company for clapboards, to be delivered to 
Croteau and charged to the workmen. Having procured from one of 
the workmen, whom he found in the yard, an oral order, which was 
accepted by the company?s selling agent, Croteau, according to his 
testimony, said to the agent: 

" 'You wait for me hère. There is another man under the mill who owes 
me some money, and he told me he would gire me an order the other day, 
and I would go for him;' and he said, 'AU right' " 

Croteau then went to the mill, and walked down into the basenient, 
upon the middle track. Although it appears from the évidence that 
Croteau knew that the tracks were in use, — to some extent, at least, — 
he notifled no one in charge of the cars that he was going under the 
mill, but walked on upon the middle track, into the basement, without 
looking behind him. The mill was running, and there was considér- 
able noise from the machinery and saws. After going some 60 feet 
into the mill, he saw the man he sousht, Valliere, working upon the 
further side of a car that stood on the track next to that on which 
Croteau had entered the mill. On the track where Croteau was, 
there were no cars. On the next track, at a distance of 4 or 5 feet 
from the car that was between Croteau and Valliere, stood a second 
car. Croteau, upon seeing Valliere, made a signal to him signifying, 
"Come hère." At that moment four cars were coming down from the 
yard, — not upon the track where Croteau stood, but upon the next 
track, whereon stood the two cars, at a distance of 4 or 5 feet apart. 
Croteau's description of his conduct is as follows: 

"* * * At the same tîme I was making him a sign to corne hpre, they hol- 
lered, 'Look out, look ont.' Q. What did you do? A. I ran between them 
two cars. I didn't think them cars was going to move out of there, because 
they was half loaded. I made a jump between those two cars there. I 
thought, because they hollered out, something was coming on the track where 
I was. If they didn't holler, I Would be ail right there. » * * i suppused, 
when they said, 'Look out,' there was a train coming on the track where I was. 
Q. And, instead of looking to see, you jumped right between the cars in front 
of you? A. Yes, sir." 

The descending cars struck the flrst standing car, and forced it 
against the second car, crushing Croteau's leg between the two cars 
Bo that amputation was necessary. 

Although we are of the opinion that, upon the évidence of Croteau 
himself, he was guilty of such négligence as would preclude a recovery 
even had the company been négligent, we are also of the opinion that 
the company was guilty of no breach of duty to the plaintiff, and that 
the verdict holding the company liable was clearly unjustiflable. 
The errand which took Croteau under the mill was entirely his own, 
and had no connection with the business of the company. While his 
présence in the yard to procure clapboards was possibly connected 
with the business of the company, his going under the mill was 
merely to collect a debt from Valliere. This errand was no more the 
business of the company, than if he had gone under the mill to borrow 
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money of Valliere, instead of to collect a debt. So far as the com- 
pany's> business of selling clapboards afforded an invitation to corne 
upon its premises, such invitation was restricted to the yard or offtce, 
and did not extend to the basement of the mill. The rule of lav? ap- 
plicable to the présent case is not, therefore, the bcoad and indefinite 
gênerai proposition that, so far as there exist reasohable grounds 
for apprehending danger, a corresponding duty arises to take précau- 
tions. The cases furnish much more spécifie rules to aid owners of 
premises to understand their obligations. Thèse spécifie rules are 
not inconsistent with, but are narrower than, that broad proposition. 
In Pol. Torts, pp. 36, 37, it is said: 

"Now, a reasonable man can'be guided only by a reasonable estimate of 
probabllitles. ! If men went.about to guard themselyes agalnst every risk to 
themselves or others wblch mlght by ingenious conjecture be conceived as 
possible, human affairs could not be carried on at ail," etc. 

It is well settled that the requirements of reasonable f oresight and 
reasonable précaution are not to be so extended as to impose upon an 
owner a duty to keep his premises or work in a suitable condition for 
those who come thereon solely for their own purposes, without any 
énticement, allurement, inducçment, or express or implied assurance 
of safety. Sweeny v. Eailroad Co., 10 Allen, 368, 872,, 373; Beehler 
v. Daniels, 18 E. I, 563, 29 Atl. 6; Bigdow, Cas. Torts, p. 705. That 
a Etranger, on his own business, may find his way into private prem- 
ises or workshops, where hazardous business is conducted, is alwaya 
a possibility; but the duty of vigilance to guard against injury there- 
from is not cast upon the owner, but upon the intruder, who is bound 
at his péril to keep away from places or machines whereof he is igno- 
rant, and who is not entitled to (^emand that business opérations shall 
be conducted with regard to his présence or safety. While there 
may exist circumstances of an exceptioijal character in which an ap- 
pearance of safety tends to lead or entice a trespasser or licensee into 
péril, so that the premises become a "trap" giving rise to a duty to 
take précaution for the safety of mère licensees, aud even of trespass- 
ers, the présent case is obviously not 6f that character. The nature oî 
the work carried on by the company, and its cars, known by Croteau 
to be running at intervais, afforded a warning, instead of an assur- 
ance of safety. Such périls as arise from the ordinary use of the 
premises are not a trap. Redigàn v. Eailroad Co., 155 Mass. 44, 28 
N. E. 1133. It is coûtended, however, that the company was guilty 
of négligence in running its cars without brakemen. But whether 
or not it was n^ligent towards those pergons rightfuUy on or about 
its tracks is a question entirely distinct from that of its duty to Oro- 
tfeau. In deteÂnining whether the défendant is négligent, in a;given 
casé, his duty to the plaintiff at the time is to be considered, and not 
his gênerai diutj^, or his duty to others^ Fitzgerald v. Paper Co., 155 
Mass. 155, 159, 29 N. E. 464. Employer and employed may consent 
té the adoption of methods which. facilitate the work, though they 
increase the jisk, and give rise to a neeessity for extrême caution. 
Thèse are matters to be regulated between master and servant An 
inexperienced intruder cannôt limit the master's right tO use means 
that may be hazardous to those not f&mMax with the premises açd 
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^ith the périls of the employaient. June v. Railroad Co., 153 Mass. 79, 
26 N. E. 238. The contention that the plaintiff's knowledge was of 
a safe method of rnnning the cars (i. e. with brakemen), and that hia 
reliance upon such knowledge in some way contributed to the injury, 
hardly requires considération. The plaintifE did not jump upon the 
track where he was injured for the reason that he supposed that the 
cara on that track would be stopped or regulated, but because of a 
belief that no cars would corne upon that track. Had he known that 
cars were coming upon that track, it certainly would bave been gross 
négligence for him to hâve stood on the track upon which they were 
coming, relying upon their being so controUed by the brakeman that 
they would not injure him. The évidence in the case does not justify 
an assTimption that, if the cars had been braked, the plaintifif would 
hâve escaped injury. The proximate cause of the injury was, in our 
opinion, the plaintiff's misunderstanding of the signais. Warned by 
the cries which were intended to prevent him from going upon the 
track, he misunderstood the warning, and, without stopping to look, 
made a mistaken choice of a place of refuge; relying upon his belief 
that, because the two cars between which he was crushed were half 
loaded, no more cars would be sent upon that track. He reversed 
the meaning of the signal, and thereby was led to leave a position 
of safety, and place himself in danger. The défendant cannot rea- 
Bonably be held to a duty to hâve foreseen or guarded against an oc- 
currence of this character. The misapprehension of signais must 
therefore be considered an intermediate cause, disconnected from 
any fault in the management of the speed of the cars, if such fault 
existed, and in légal contemplation the proximate cause of the injury. 
Railway Co. v. Kellogg, 94 U. S. 469 ; Scheffer v. Railroad Co., 105 
U. S. 249. The injury therefore was the resuit of an accident for 
which the company was not responsible. The judgment of the cir- 
cuit court is reversed, and the case remanded to that court, with di- 
rections to set aside the verdict, and to take further proceedings 
not inconsistent with our opinion passed down this day; and the 
plaintiff in errer will recover its costs in this court. 



McBLEOT V. BRITISH-AMERICA ASSUR. CO. 

(Circuit Court, D. Washington. N. D. August 5, 1898.) 

No. 617. 

1. liNSUBANCE— AOENCT — ImFUTED NotICE. 

Aii.,agent of one Insurance company who applles to the agent of another 
company to taise part of the Insurance hë haa negotlated on a vessel, 
and who recelves from such other agent the policy issued by his company 
and dëllvers It to the Insured, after attaching thereto a slip directing It 
to be returned to him for renewal, does not thereby become the; agent of 
the latter company, so as to malse it chài-geable with his Isnowledee of 
an excess of Insurance above that allowed by such policy. 

X BA-MS— BSTOPPKI/— ACCEPTANCE DP BenEFITS. 

When ah Insurance agent has taken for his Company part of the In- 
suraû'de àègotlated by an agent for another company, the fact that he 
basijmad« a charge o& fais bocks àgalnst sucfa afe^t for tta,« p^remium 
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does not estop hls Company from questionlng the valldlty of the poilcy, 
on the theory of the acceptance of benefits by It, where no part of the 
premium has in fact been receivçd by the company or the agent 

Harold Preston and L. 0. Gilman, for plaintiff. 
J. B. Howe and S. H. Piles, for défendant. 

HAINFORD, District Judge. This is an action on a flre insurance 
policy for $3,000, written by G. A. McKenzie, who was at the time the 
Seattle agent of the British- America Assurance Company of Toronto, 
Canada, eovering the steamer Cricket, which was destroyed by fire a 
short timè after the date of the policy. The policy is in the form 
known as the "Standard Policy," and it is therein stipulated that "this 
entire policy, unless otherwise provided by agreement indorsed bereon 
or added hereto, shall be void if the insured now has, or shall hereafter 
make or procure, any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy." At the time 
of the destruction of the steamer there was another policy in favor of 
the owner for the amount of f3,500, and yet another policy for the 
sum of $3,500 in favor of a mortgagee of the vessel, making altogether 
insurance amounting to $10,000. On a slip attached to the policy it 
is provided as follows: "|0,500.00 insurance in ail permitted, concur- 
rent herewith," — so that there was $3,500 insurance upon the vessel 
in excess of the amount which the insurance company agreed should 
bè carried, and the company rests its défense upon the ground that 
this excess of insurance constitutes a breach of the above condition 
of the contract. This défense is met by the plea that, at the time of 
delivery of the policy sued upon, the défendant company was informed 
and had notice that there was then in existence insurance upon the 
vessel, including the amount for which this policy was written, amount- 
ing to the total 6Um of 110,000^ and, having that knowledge, executed 
and delivered this policy to the owner of the vessel, and the défendant 
is thereby estoppéd from claiming that said policy is void by reason of 
overinsurance. 

On the trial of the action it was proved that the application for the 
policy was made to McKenzie, by the flrm of Calhoun & Co., gênerai 
insurance agents, who were not authorized to represent the défendant 
company as its agents, but were business rivais of McKenzie, Mrs. 
Power, the owner of the vessel, had no dealings with McKenzie, ex- 
«ept as she was represented by Calhoun & Co. McKenzie was in- 
formed by Calhoun & Co. that they wished to place insurance to the 
amount of $6,500 upon the vessel, and asked him to take $3,000 of the 
amount. ÂIcKenzie was not informed and had no notice whatever 
that other insur^ce had been written or was intended to be placed 
upon the vessel for any amount whateyer in excess of $6,500. On the 
part of the plaintiff, testimony was introduced tending to prove that 
Calhoun ^ Co.did know that the steamer was to be insured through 
another agent ifor the sum of $3,500 for the bénefit of the mortgagee. 
Calhoun & Co. solicited the insurance from the captain of the steamer 
representing the «wner, and received from him payment of part of the 
premium, and agreed to extend to him crédit for a deflnite .period for 
the unpaîd part, btit no part of the money coUeoted on aceount of the 
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premium was received by the défendant company nor by McKenzie. 
Calhoun & Co. received the policy from McKenzie for delivery to the 
insured, and, before delivery, pasted thereon an advertising slip, which. 
reads as follows: "Eeturn for renewai, transfer, or indorsement to Cal- 
houn & Co., Insurance, S. E. C!or. Yesler Ave. and Commercial St., 
Seattle, Wash." It was also proved upon the trial that previous to the 
issuance of this policy there was a gênerai understanding between 
McKenzie and Calhoun & Co. that they would divide the agent's com- 
mission on ail business obtained by Calhoun & Co. and placed with 
companies represented by McKenzie, and that between themselves, 
for the purpose of renewing insurance, such business should be re- 
garded as belonging to Calhoun & Co. The court granted a motion 
interposed by the défendant for a peremptory instruction to the jury 
that a verdict be returned in favor of the défendant, and the case has 
been argued and submitted upon a motion for a new trial. 

In passing upon the motion for a new trial, I assume that if the 
défendant company or its authorized agent did hâve actual notice of 
the existence of other insurance upon the vessel in excess of |6,500, 
and notwithstanding such notice issued the policy and received and 
retained the premium therefor, it would be estopped to say that the 
policy so issued is void. Giving the plaintiff the beneflt of the testi- 
mony in his behalf, to the etïect that Calhoun & Co. were so notified 
before the policy in suit was written or delivered, the plaintifif's right 
to claim an estoppel dépends upon the proper décision of the question 
whether or not Calhoun & Co. were the agents of the défendant com- 
pany, or were by the défendant company held out to be its agents in 
such a way as to justify the insured in dealing with that flrm as 
though they were authorized to act for the défendant as its agents. I 
hold that the testimony shows that McKenzie did authorize Calhoun 
& Co. to deliver the policy to the insured and to collect the premium. 
To this extent Calhoun & Co. were constituted the agents of the de- 
fendant company. But the agency was limited. Calhoun & Co. 
were not authorized to bind the défendant company by any other or 
différent contract than that expressed in the policy which they received 
for delivery. Their authority was that of a messenger to deliver this 
particular policy. 

The case of May v. Assurance Co., 27 Fed. 260, relied upon by the 
plaintiff as a précèdent for ruling that Calhoun & Co. were legally 
agents of the défendant, appears to be very similar in its facts to 
this case, and yet it is fair to infer that the question in that case 
was différent, and there is substantial ground for drawing a dis- 
tinction. In the case referred to, an insurance agent procured a 
policy for the plaintiff, to be written by the défendant company. 
The plaintiff was a customer of the agent who made application for 
the policy. There was évidence of a custom of insurance agents to 
divide insurance business with other agencies in the same city when 
they received an application for a larger amount of insurance than 
they cared to place with their own companies. The défendant'» 
agent who issued the policy was ignorant of tbe condition of the 
property insured, and I infer that payment of the policy was re- 

88F.-66 
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sisted bd thé ground that theré was soniething in the condition of 
the property affecting the risk wMch was iiot known to the agent 
whô dssûed the policy; but the court held that the company waa 
chaTgeable with knowledge of facts as to the condition of the risk 
Whîch wece kiiown to the agent who applied for the policy. The 
décision appears to be founded upon the idea that, before issuing 
an insurance policy, the insurermay inspect the property or adopt 
any other method for ascertaining its condition, and that, if he 
elects to rely upoiï the knéwledgé and judgment of another, he 
should be bound the sàme as a purchaser of property, who buys 
after having had an opportunity to inspect it, is held to be bound 
by his contract, notwithstanding any after-discovered defect which 
might hâve been ascertained by inspection. But the amount of in- 
Bui'ance upon the steamer Cricket could not hâve been ascertained 
by inspection. With out évidence of circumstances which would 
naturally create suspicion, the défendant cannot be considered as 
having neglected any duty, nor as having elected to rely upon the 
judgment or knowledge of any one. The défendant company ten- 
dered a policy containing â limitation of the amount for which the 
vessel might be insured, and a condition that, if insurance in excess 
of the amount of $6,500 should be placed upon the vessel, this policy 
ehould be totally void. When the policy containing thèse condi- 
tions wasaccepted, the défendant company was not obliged to pré- 
sume that the condition would be disregarded, nor to make inquiry 
to ascertain if it had been disregarded, nor to place any dependence 
upon Calhoun & Co. to obtain information as to the amount of other 
insurance then existing or to be placed upon the steamer. If ap- 
plied to the facts of this case, the argument of the opinion in May 
V. Assurance Co. is not satisfactory, to my mind. Judge Brewer 
says: *'The plaintiff did not go to an insurance broker to employ 
him to solicit insurance. He never thought of employing an agent 
to act for hira; but he, as principal, wanting to buy insurance, 
went to a man who was selling insurance, and proposed to buy from 
him $20,000 worth of insurance." The same argument bas equal 
force, turned the other way; for, referring to the case in hand, i-t 
may be said that the défendant did not employ Calhoun & Co. as its 
agents to solicit insurance. But the company, as principal, having 
insurance to sell, received an application from Calhoun & Co. ta 
buy. insurance for Mrs. Power.? If Calhoun & Co. may be considered 
as; représentatives of the défendant in negotiating with the insured, 
it must also be noted that Jthey; spoke for and aCted in behalf'of 
Mrs. Power in negotiating i with the insurer. As middlemen th^ 
açted in behalf of both; parties- to the contract, and, if their kîlowl; 
edge of thè iptention • of the insured as to the amount bf insurance 
to be; placedi upon the vessel can be imputed'to the ïnsurei^;' their 
kiaowledgeof the intention o< thè insured to liinit the amount of 
instranœ to afbtal sum of |6,50Oimust also bejltnputed to tiie infeiïred. 
Haring that kntowledge, she cannot say^ that she was misled to her 
préjudice by. the iséuânceof the policy, and thé chièf élément of an 

eStOppel Is laqkXD^. A>.' .■,.;'!/:,■!.;; :.,'' ■ •!:;■; ,i,;:.M- . 
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The insured bas no just ground for claiming that the défendant 
Company held out to the public tbat Calboun & Co. were its agents. 
No act, déclaration, or silence of the défendant company is sbown 
to bave operated as an inducenient to the making of this contract. 
The paster on tbe outside of the policy does not represent Calhoun 
& Co. to be agents of tbis company, with authority to bind tbe com- 
pany as to any conditions or terms inconsistent witb the policy. 
Tbe paster is, at most, an invitation to tbe policy bolder to return it to 
Calboun & Co. for renewal, transfer, or indorsement. If the insured 
had been dissatisfied witb tbe terms of tbe policy, she might bave 
treated tbis paster as a direction to return it for altération to Cal- 
houn & Co.; but, so far as appears from tbe évidence, no reliance 
whatéver was placed upon tbis paster, and tbe policy upon its face 
shows tbat McKenzie was tbe Seattle agent of tbe company. 

In tbe argument it was urged tbat the défendant is estopped to 
deny the validity of tbe policy, or bas waived tbe condition as to 
overinsurance, by accepting the benefits of tbe contract. Tbe rule 
as to tbe effect of accepting benefits is stated in section 148 of 
Mechem on Agency, as f ollows : 

"It Is a rule of quite unlversal application that he who would avail hlmself 
of the advantages arising from the act of another in his behalf must also 
assume the responsiblUties. If the principal bas knowlngly appropriated and 
enjoyed the fruits and benefits of an agent's act, he wlU not afterwards be 
heard to say that the act was unauthorized. One who voluntarily accepts 
the proceeds of an act done by one assuœlng, though wlthout authority, to 
be hls agent, ratifies the act, and takes It as his own, with ail its burdens 
as well as ail Its benefits. He may not take tbe benefits and reject the 
burdens, but he must either accept them or reject them as a whole. But 
hère, as In other cases, It Is indispensable that the principal should hâve 
had full knowledge of the material facts, or that he should hâve Intention- 
fllly accepted the benefits wlthout Inquiry. Otherwise the receipt and réten- 
tion of the benefits of the unauthorized act Is no ratification of It" 

Tbe application of tbis rule cannot in any way operate to the ad- 
vantage of tbe plaintiflf. It must be observed tbat tbe rule does 
aot bind tbe principal wbere the benefits hâve been without bia 
knowledge received or appropriated by tbe agent, wbose unauthor- 
ized act is the subject of controversy. Tbe principal must himself 
peceive the benefit, receive it intentionally, and retain it, after hav- 
kig been apprised of the facts of the transaction, or intentionally act 
without inquiry as to tbe facts wben tbe circumstances are such 
that a prudent man should inquire, or else he cannot be held to 
bave ratified an unauthorized act. Is'either tbe défendant company 
nor its authorized agent, McKenzie, received, appropriated, or en- 
joyed any benefit or advantage from tbis contract, and no facts or 
circumstances were brought to the attention of McKenzie whicb re- 
quired him to make inquiry as to any matter communicated to Cal- 
boun & Co. by tbe insured. McKenzie raade a charge against Cal- 
houn & Co. of tbe amouût of tbe premium. But no benefit can 
accrue to him or to the défendant from that entry in his books, 
because, the policy being void, the premium cannot be collected. 

It is my conclusion that the évidence fails entirely to show that 
^e défendant bas committed any act justifying a belief on the part 
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of tïe insWeà or her agent that it had assumed an obligation différ- 
ent f rom what the policy sets forth, and thereforé the instruction 
gitén to the jui*y to return a verdict for the défendant was correct. 
Motion denied, and judgment upon the verdict ordered. 



BEARD T. MILMINB et al. 

(Circuit Court, N. D. IlllBota, N. D. July 5, 1898.) 

L PamciPAL AND AaKNT— Embbzzlement bt Agent— Bawïs — Qamino. 

Brokers who receive from a bank président drafts of the bank In pay- 
ment for hls priva te losses In board of trade spéculation, under clrcum- 
stances charglng them wjth notice tbat the drafts represent money em- 
bezzled from the bank, axe liable to the bank for the proceeds of such 
drafts. 

& Samb— Notice. 

Knowledge that thelr customer Is président of the bank, that hls pur- 
chases and sales are purely Spéculative, and that he bas been steadlly 
losing money in such spéculations for 10 years, Is sufflcient to charge the 
broker wlth notice that, the- drafts represent money embezzled from the 
bank. 

At Law. 

This was an action by John Beard, receiver of the First National 
Bank of Pella, against Edward C. Bodman and others, co-partners as 
Mllmine, Bodman & Co. 

The court, to whom the case was submitted wlthout a jury, specially found 
the facts as foUows: , 

First. The plaintlfC was before and at the time of the commencement of thls 
suit, and Is ,now, the receiver, duly appointed by the comptroller of the 
currency, of the First National Bank of Pella. The plalntlff was, and at the 
tlme of thé commencement of this suit Is, a citizen of the state of Iov?a. The 
said First National Bank of Pella Is a national bank, organized under the 
banking laws of the United States in 18T1, and Is located at the town of Pella, 
In the state of ïowà. 

Second. ' The défendknts, George Mllmine, Edward C. BOdrùan, Charles E. 
Mllmine, Éillot H. Phelps, and Luther W. Bodman, arie co-partners as Mll- 
mine, Bodman & Go., the; said Gteorge Mllmine, Edward C. Bodman, and 
Charles E. Mllmine being résidents, and citizens of New York at the time of 
the commencement of this suit, and the said Eillot H. Phelps and Luther W. 
Bodman beIng, àt the time of the commencement of this suit, résidents and 
eltizens of the clty Of Chicago, lu the Northern district of Illinois, state 6t 
Illinois. 

Third. The said First National Bank of Pella la situated at Pella, a town 
of about 3,000 inhabltants, In the mldst of a farming çommunity, and was 
organized In. 1871, under the banking laws of the United States, with a 
(ïàpltal stock of $50,000. E. R. Cassatt Was the principal person engaged In 
Its organizatlon, and after the ;year 1883, together wlth hls relatives, owned 
a, majorlty of the stock, ail pf wjhlch was controlled by Cassatt. From the 
time of the organizatlon of the bank tp Its f allure, Cassatt was président and 
principal executive offlcer of the bank, and enjoyed In a hlgh degree the con- 
fldëtace of Its gtockholders and of the people of Pella and of the surroundlng 
terrltory. Subs^uent tb 1881 the management of the bank was entlrely under 
the çontrol of E. R. Cassatt. The board of directors performed thelr dutles 
largely In a perfunetory manner, and thelr knowledge as to the afCairs of the 
bank was derlved almost excluslvely from statements made to therd by «aid 
Cassatt Cassatt dlctated the persons to whom loans should be made, and 



BEARD V. MILMINE. 869 

had the entire discrétion as to tlie accepta nce of ail bills recelvable whlch 
became part of the assets of the bank. The method by which the affaira of 
the bank were condueted, the duties whlch the clerks performed, the manner 
of selling exchange, and the other executive methods of the bank were devised 
by sald Cassatt, and carried on under his directions, wlthout Interférence 
from the directors. The board of directors reposed Impliclt confidence In 
Cassatt, and aceepted his statements as true in regard to ail the affalrs of the 
bank, and made no examination of the bills receirable to ascertain whether 
they were spurious or not. Cassatt had charge of the bills recelvable of the 
bank and of the cash chest. Cassatt was accustomed, from the organisation 
of tbe bank down to the time of its failure, to draw drafts on the funds of sald 
bank on deposit in other banks, signing such drafts in the name of the bank 
by himself as président. The afCairs of the bank were examined twlce a year 
by the examiner appointed by the comptroUer of the currency of the Uniled 
States. At the tinaes of such examinations Cassatt was accustomed to ex- 
hibit to the examiner the bills receivable and the cash on hand, and then 
return them to the safe. At such times the proper amount of cash was on 
hand, and such bills receivable as the books of the bank showed should be 
on hand. The balance of the stock, outside of Cassatt's holdings, was, held 
In sinall amounts, the average being about $2,000 of stock, at its par value. 

Fourth. The said First National Bank of Pella went into the hands of a 
receiver June 25, 1895. At the time of its failure it was, for the first time, 
ascertained by its stockholders, and by the other officers, that said Cassatt 
was a defaulter to the bank in the sum of about $69,000. Such sum had 
been taken by Cassatt, from time to time, from the moneys of the bank, 
and had been coneealed by means of forged, spurious, and other fictitious 
notes, other évidences of loans having been put into the bank by said Cassatt. 
The forged and fictitious notes were so adroltly executed that theie was 
nothing that would suggest to the ordinary observer that the notes were not 
genuine, as they purported to be. The sald Cassatt has sinee that time been 
duly Indicted, tried, and convlcted for the embezzlement of sald $65,000, and 
is now serving his sentence on account of such conviction. 

Fifth. The said Cassatt began to hâve business dealings wlth the défendants, 
commission merehants on the board of trade, in the city of Chicago, in 1884, 
continuing to hâve such transactions down to and includlng a portion of the 
year 1894. Said dealiugs were substantially as follows: The said Cassatt 
would either personally or by wire direct the said défendants to purchase or 
sell certain futures in either wheat, oats, or provisions, which said direction 
would be executed by the défendants on the Chicago Board of Trade by 
buying of or selling to some other broker on such board the futures stipu- 
lated. Such putchases or sales would thereupon be carried by said défendants 
in the name of, and for the beneflt of, said Cassatt, until another order 
was received by Cassatt, ciosing ont the same, either by purchase or sale, 
as the case might be. Under the rules ot the board of trade, the défendants 
would hâve been obliged to bave delivered, in case of sales, or aceepted. In 
case of purchases, from tbe brokers with whom they had transactions, the 
cereals or provisions in question, when the deals matured, and the said 
Cassatt would bave been obliged to bave taken or delivered to the défendants 
the cereals or provisions caiied for in such deals at the time when they would 
hâve matured. As a matter of fact, however, no consequentlal amount of 
the sales made by the défendants on account of Cassatt ever resulted In the 
delivery of any grain or provisions, and no consequential amount of any 
of the purchases made on his account ever resuited In obtalning, or the ac- 
ceptance of, any grain or provisions. The deals were, in nearly every Instance, 
closed before the future to which they related had arrived, aud without the 
passing or intention to pass of any actual grain or provisions. AU the transac- 
tions of Cassatt wlth the défendants were intended by him to be purely spécu- 
lative transactions in futures on the board of trade, and were so understood 
by the défendants, and none of said transactions contemplated the purchase 
or sale of grain or provisions wlth any other purpose than the subséquent 
disposai of the same wlthout the actual delivery or acceptance of the grain 
or provisions Involved. The purchases and sales were numerous, frequently 
comprlslng sereral transactions In a day, and represented, in the aggregate. 
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a large amonnt of deallng. The défendants were protected from lossea by 
margins put up, from time to time, with them by sald Cassatt for that pur- 
pose. The gênerai course of sald spéculation was unf avorable, to Gassatt. He 
occasiolnally had some profits, but more frequently suflered losses. The 
money which was sent to MUmlne, Bodman & Oo. to pay the losses, aforesaid, 
was In turn pald out by MUmlne, Bodman & Co. for the purpose of dls- 
charging the contracts made In behalf of Cassatt by them, upon whlch the 
losses occurred, and no profit resulted to Milmine, Bodman & Co. by reason 
of any of the dealings wlth Cassatt, except the commissions which they 
earned m brolsers in negotlating the transactions for hlm. The whole course 
of the transactions would hâve disclosed to an ordinary observer, f uUy In- 
formed of the facts, that Cassatt was gradually loslng, and that some funds, 
owned or controUed by hlm, must bave been gradually eaten Into by the losses, 
from time to time Incurred, and the margins put up. The défendants them- 
selves must hâve known this prior to and at the time they receivedthe drafta 
sued upon, unless they wlUingly suflered themselves to be decelved. 

Slxth. Sald Cassatt, In order to carry on his deal with sald défendants, 
kept two accounts In the sald First National Bank of Pella, one in bis own 
name and the other In the name of B. R. Cassatt & Oo. Durlng the perlod ol 
sald deals, Cassatt remltted to the défendants, on account of margins afore- 
said, from time to time prier to the drafts sued on In thèse, cases, twenty- 
seven drafts, each of whlch was exaetly similar to the drafts sued on in this 
case; that is to say, each was signed, "First National Bank of Pella, by B. 
R. Cassatt, Président." AU of thèse drafts were colleeted by the défendants 
in the same way as the drafts In the suit The earliest of the séries of drafts 
prlor to the drafts in suit was August 21, 1884, and the latest was April 6, 
1891. Of thèse drafts, there were flve in 1884, elght In 1885, six in 1886, 
two in 1887, one in 1888, two in 1889, one in 1890, and two In 1891, and wer« 
for the amounts and bore the dates as foUows: 

1884. 1885. 

August 21st $ 500 00 January 5th $ 200 00 

October llth 300 00 February 19th 250 00 

November 19th 300 00 March 25th 500 00 

geeember Ist 500 00 April 27th 600 00 
ecember 9th 300 00 July 27th 425 00 

1886. October 5tii 300 00 

April 12th $1,000 00 October lOth 1,500 00 

April 17th 1,000 00 October 15th 1,000 00 

Mayl4th.... 500 00 1887. 

September llth 300 00 February 19th $ 30O 00 

September 25th 300 00 July 8th 300 00 

October llth 300 00 188a 

1889. DecemberSd $1,000 00 

March 18th $1,800 00 1890. 

AprUlSth.. 500 00 February 13th $500 00 

1891. 

Januaiy 6th $ 50O 00 

April 6th 1,000 00 

Hach of sald drafts was charged by the National Bank of Illinois to the 
First National Bank of Pella, and monthly statements were sent by the 
National Bank of Illinois to the First National Bank of Pella, which were 
checked up by the clerks in the latter bank, but durlng the two years Imme- 
dlately preceding the fallure the checking was done by Cassatt himself. Most 
of the drafts' 'sent by B. R. Cassatt, as aforesaid, both those prier to the ones 
in suit as wéll as the drafts sued upon in this case, except as hereinafter 
noted, were charged upon the books of the First National Bank of Pella 
èither to the account of B. R. Cassatt, or to the account of B. E. Cassatt Se 
Co., which accqunt, at the time of such charging, had an apparent crédit bal- 
ance suflaclent td pay or offset the charge so made agàinst It. Such of sald 
drafts as were not charged to B. R, Cassatt or to B. R. Cassatt & Co. were 
charged, to some other account upon the books of sald bank, whlch account, 
àt the time Of sald charges, had an apparent crédit balance sufflcient to pay 
oir offset the charges so made agalnst it. Sald drafts were ail aigned by B. 
R. Cassatt as président. The drafts sued on In this case were ail drawn 
lipon the National Bank of Illinois, payable to Milmine, Bodman & Oo., ànd 
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signed, "First National Bank of Pella, by E. R. Oassatt, Président," and wera 
of dates and amounts as fiîJlows: 

1891. 1892. 

Augiist 20th $1,400 00 June IStli .$2,000 00 

August 31st 800 00 August 27tii 1,000 00 

September lOth 500 00 September 5th 1,000 00 

1S93. October 22(1 1,000 00 

.Tanuary SOth $1,000 00 October 28th 1,000 00 

Pebrnary.l4th 600 (X) 1894. 

February IStli 1,.500 00 Jamiary 24th $ .300 00 

March 13th 600 CO February lOth 500 00 

Juue 21st 2,.5O0 00 February 12th 600 00 

November 23d 300 00 

December 21st 500 00 

Seventb. None of the said drafts were used or intended to be used to pay 
off any debt or obligation of the said bank, but ail were used to supply the mar- 
glns in the private transactions of the said Cassatt with said défendants as 
aforesaid. Such transactions were kept secret from the bank by said Cassatt. 
The télégraphie correspondence between said Cassatt and the défendants was 
carried on in cipher. On one occasion the défendants failed to observe this 
cipher, and, on a protest from said Cassatt, promised that such oversight 
should not occur again. It is not unusual, however, for board of trade 
commission men to communicate with their customers In cipher. The cipher 
used in this case was the so-called "Robinson Cipher." Nearly every dealer 
In the country has a copy of this. The telegrams were neither signed nor 
addressed in cipher, but were addressed and signed by the correct names of 
the respective parties. 

Eighth. There is no évidence from either side, cther than the foregoing, 
tënding to show that the said Cassatt was or was not a man of means, inde- 
pendently of his holdings in the said First National Bank of Pelia. The de- 
fendants knew that Cassatt was président of the bank, and bad access to It» 
funds, but made no inquiry as to whether said Cassatt had pieans inde- 
pendently of his holdings in said bank, and made no inquiry of said Oassatt, 
the other offlcers of the bank, or any one else likely to know, whether said 
Oassatt was using his own means in the spéculative transactions aforesaid, 
and no inquiry looking in that direction. 

Nlnth. The avails of the drafts sued upon In this case, through the means 
already described, were taken purposely by the said Cassatt, without author- 
ity of law, but as an act of theft and embezzlement, from the funds of said 
bank, and the défendants In receivlng the avails of said drafts were. In fact, 
recelvlng the moneys stolen by said Cassatt from said bank. The court fur- 
ther flnds that reasonable and prudent men, having no selfish interest to 
subserve, would hâve been led, by the facts in possession of the défendants, 
to suspect that said Cassatt might be unlawfully using the funds of the bank 
to supply the margins transmitted to the défendants, and especially m late 
as the margins transmitted by means of the drafts sued upon. 

Hamline, Scott & Lord, for plaintifif. 
Green, Eobbins & Honore, for defendanta. 

GKOSSGUP, District Judge. When, in violation of his right, an 
agent makes an appropriation of his principal's money, and turns 
it over to a third person, the principal may recover from the third 
person the money so appropriated, unless the third person is a 
bona flde holder for value and without notice. Under this rule, 
the plaintiff can, indisputably, recover from the défendants upon 
the facts found, unless the défendants are bona flde holders for 
value and without notice. The principal question, therefore, is 
whether the flndings of fact show that the défendants are charge- 
able with notice of Cassatt's misappropriation. 

Transactions in futures, of a purely spéculative character, where 
nothing is put up, except for margins, are, in many essential resaîts. 
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différent from ordinary business transactions. There is, in thèse 
transactions, no investment of money in anything tangible, — in any 
property of supposedly équivalent value, — that remains when the 
deal is ended. If a trader in ordinary pursuits meets misfortune, 
or becomes involved, sotaething usually remains of his investment. 
Unless his fortune be entirely swept away or he be dishonest, there 
is an estate. But the speculator, investing his money in margins, 
invests, practically, in nothing but a turn in the market. If he 
meet misfortune, nothing remains. It is essentially putting his 
money into a turn of chance. The effect, upon the man, of trans- 
actions 80 radical in their money outcome has corne to be notable. 
Transactions of this kind are, indeed, separated very narrowly, if 
at ail, from gambling, pure and simple. Both feed upon the same 
humah propensity, and both lead to the same resuit. Each is an 
attempt, by the exercise of wit, to get what another is expected, 
by the want of wit, to lose. Both lead up to false notions of wealth 
accumulation. Both bring on the loss of mental equipoise. Each 
fllls its participant with a dangerous character of excitement, — 
often a radical and desperate aggressiveness. No one knows thèse 
thinga better than the brokers themselves. They see, novp and 
then, striking instances of moral aiid business degeneration under 
the stimulus of this excitement. They see, now and then, instances 
of men, pressed for margins, losing ail sensé of what is their own 
and what is another's. They witness, as well as the public, that 
almost unaccountable submergence of judgraent and sensé, under 
the effect of which trust f unds are misappropriated, and bank f unds 
èmbezzled, by those who hâve, at the time, no thought of not event- 
ually making good the loss. They, as well as the public, know how 
quickly crime, thus secretly begun under the radiance of hope, soon 
expands into the daring of despair. They hâve seeh, in nearly 
every community, men press eagerly towards thèse rainbows of 
fortune, only to fall quickly into disgrâce and a prison. Thèse im- 
pressive lessons are a part of the history of every considérable com- 
munity. Instinctively we shudder for him who loves spéculation, 
and can find the means for f eeding that love in acçess to the mon- 
eys of another. 

Cassatt was a banker, so far as the record discloses, without 
means of his own. Through 10 years he had, to the knowledge of 
défendants, poured a steady stream of margins into his deals 
on the board of trade. Whence did the money come? How was it 
recruited? Why should this losing, almost desperate, play against 
ill fortune keep on? No real friend of Cassatt, who knew his 
opportunities in lowa, and hi^ practices in Chicago, would hâve 
been without painful appréhension. No depositor in the Pella 
bank, coming into a knowledge such as the défendants had, would 
hâve let a day go by before withdrawing his deposit. No stock- 
holder would hâve failed to institute instant and thorough investi- 
gation. The facts known to thèse défendants would, if communi- 
cated to the world, hâve put every intelligent man, interested in 
Cassatt's pecuniary condition, upon inquiry. They would hâve, in- 
tuitively, marked him out as a man in péril. Inquiry, in the situa- 
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tion of the défendants, was a moral duty. In their omission to 
perform that duty they proceeded at théir péril. Neglect, in such 
a case, is foUowed by ail the conséquences of bad faith. "If," in 
the language of Knapp v. Bailey, 79 Me. 195, 9 Atl. 124, "a party 
has knowledge of such facts as would lead a fair and prudent man, 
using ordinary caution, to make a further inquiry, and he avoids 
the inquiry, he is chargeable with notice of the facts which, by ordi- 
nary diligence, he would hâve ascertained. He has no right to 
shut his eyes against the light before him. He does a wrong in 
failing to heed the signs and signais seen by him. It may be well 
concluded that he is avoiding notice of that which he, in reality, 
believes or knows." 

Thèse marts of trade are, in many respects, greatly bénéficiai to 
the interests of mankind. They balance, like the governor of an 
engine, the otherwise erratic course of priées. They focus intelli- 
gence from ail lands, and the prospects for the whole year, by bring- 
ing together minds trained to weigh such intelligence and to fore- 
cast the prospects. They tend to steady the markets more nearly 
to their right level than if left to chance or unhindered manipula- 
tion. Nor are the purchase and sale of futures intrinsically wrong. 
They are the means of bringing about those stable and steadying 
résulta. Eut the tendencies and excesses of human nature — its 
susceptibility to warp in the fierce heat of excitement or distress — 
are facts to be heeded by the broker as well as by the public. He 
may not close his eyes to probabilities, or even strong possibilities, 
that are patent to the rest of mankind. If he does, the law rightly 
makes him accountable to those who thereby innocently suffer. 
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(Circuit Court, D. Nevada. July 11, 1898.) 

No. 634. 

L LiBEL Airo SlANDBR— ACTIONABLB WoRDS. 

A notice to the employés of a firm that a merchant was antagonistic to 
the firm, and requesting them to refrain from disclosing to him anythlng 
concerning their business, and saying, further, "And his expressed Inten- 
tions being to hlnder and embarrass us stlll further, ♦ * * we espe- 
clally request our employés to refrain from assoclating with him, either 
directly or indirectly, • • • and snggest that no one of our agents, 
représentatives, or employés trade or deal with hira In any manner what- 
ever," is aetlonable, if charged with proper Innuendoes. 

1. SaME — Pl.BADTNQ — InNDBNDOES. 

A charge that défendants "meant and intended to convey" certain Ideas 
by certain words is a suflicient Innuendo, although It would be better 
pleading to aver, In direct terms, that the language was so uaderstood 
by the persons reading it. 

S, Samb — Plbading — Damages. 

An averment that certain named persons were Induced to discontinue 
deallng with plalntiff, whereby he was damaged in a certain sum, is 
a sufHclent allégation of spécial damages, without stating the purchases of 
eech indivldual, or how mucli plalntiff would bave proûted In the aggre- 
gate but for tbe libel. 
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4. SaME— DfiMUBBKR. 

The question whether or not défendant caused the Ubel to be publlsbed 
is a question to be determined from the évidence, and not upon demurrer. 

This was an action for libel, heard on a demurrer to an amended 
complaint. 

M. A. Murphy and Robert M. Clarke, for plaintiff. 
Eeddy, Campbell & Metson and Torreyson & Summerfleld, for dé- 
fendants. 

HAWLEY, District Judge (orally). The amended complaint, after 
stating that the plaintiff is, and for more than 25 years last past bas 
been, engaged in business as a merchant at Silver Peak, Esmeralda 
county, Nev., and during ail that time maintained a good réputation 
for fàir dealing, and bas conducted and demeaned himself with honesty 
and fidelity, allèges: 

"(2) That on or àbout the Ist day of June, 1896, at Silver Peak, Esmeralda 
county, State of Nevada, the défendants, L. J. Hanchett and L. B. Hanchett, 
dld cause to be typewritten, posted, and cireulated, in and around said town. 
the following words of and concerning this plaintiff: 

" 'Notice to Onr Employés. 

" 'As John Chiaitovlch entertains for us feelings of animosity, and as hls 
actions hâve tended to interfère wlth our business, and hls expressed inten- 
tions are to hlnder and embarrass us still further, we deem it advisable, in 
our own interëst, to abstain from ail communication with him. We es- 
peclally request our employés to refrain from assoclating with him, either 
directly or indirectly, and to disclose to him nothing that might tend to In- 
dicate the présent condition of our business. We caution ail against so 
doing, and recommend a total absence of ail communication. We trust that 
our employés wlll fùrther our Interests in this matter, whlch demand a total 
«esslon of communication between us and him. We respectfuUy enjoln our 
people silence concerning ourselves, our business, and our property, and sug- 
gest that no one of our agents, représentatives, or employés trade or deal 
with Chiatovich in any manner whatsoever. His interests are so antago- 
nistic to ours— his purpose Is so manlfestly hostile— that those who favor him 
cannot complain If we consider them as equally unfriendly to us. 

"' 'L. J. Hanchett, L. E. H.' 

— "Which are the initiais of L. E. Hanchett, the défendant above named. 

"(3) That the défendants meant thereby that this plaintiff was circulatlng 
false and malicious reports of and concerning the business of thèse défend- 
ants, and their manner and methods of conducting the same; and that this 
plaintifï's conduct and manner qf doing business was sueh that he was not a 
fit or proper person for his nelghbôrs to associate, communicate, or trade with. 

"(4) That the said words, so typewritten, publlsbed, posted, cireulated, and 
read, were a false,,scandalous, malicious, and defamatory libel, so written, pub- 
iished, postçd,' and cireulated wrongfuUy afhd maliciously, by whlch the défend- 
ants wished and intended to and dld convey the idea, and to hâve it under- 
stood and belleved by those who would read, and dld read, said notices, so 
posted and cireulated, that the plaintiff was dishonest, wanting in probity, 
untruthful, ând was wholly unflt and unworthy for his nelghbôrs and frlends 
to associate 6r communicate with him; and that hls place of business was not 
a fit or proper place for the eltizens and résidents of the town of Silver Peak, 
and the nelghboring valleys, towns, and mlnlng camps, to resort to, or to do 
business in; and by means thereof the plaintiff hfts been and Is greatly in- 
jnred ' and prejtfdiced In hls good name, réputation, and crédit, aforesaid, 
to Ms damage in the sum of $10,000." 

The complaint further allèges, in substance, th^t at the time said 
notice was published the plaintiff 's business was profitable, and that 
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in conséquence of the publication of said notice liis business was 
greatly injured ; that ail the employés of défendants, about 50 in num- 
ber, whose names are given, quit trading and dealing with him, and 
withdrew their patronage, to bis damage and loss in the sum of |10,- 
000. 

To this complaint the défendants interpose a demurrer upon the 
following grounds: 

"(1) That the notice alleged to hâve been posted, publlshed, and eirculated 
by défendants le not libelous or defamatory of plaintiff, and does not tend 
to Impeaeh the honesty, integrity, virtue, character, or réputation of plain- 
tiff, and does not tend to expose plaintiff to public hatred, contempt, or ridi- 
cule, nor does it set forth facts sufScient to constitute libel. 

"(2) ïhat the lang'uage of the notice alleged by plaintiff to be libelous is 
nonlibelous per se, and is incapable of a construction injurious to plaintilï's 
character or business, under the ordinary rules of accepted meaning of the 
English language, and is incapable of being extended in Its meaning by 
colloquiùm or spécial averment. 

"(3) That it does not show that the défendant L. J. Hanchett caused to be 
typewritten, posted, published, or eirculated the alleged libelous notice set 
forth in plaintiff's amended complaint. 

"(4) That it does not show that défendant L. B. Hanchett was authorized 
or instructed to sign or publlsh or prlnt or post the said alleged libelous 
notice set forth In plaintiff's amended complaint. 

. "(5) That said amended complaint does not state the aggregate amount of 
purcbases, or each individual amount, that the persons named In plaintiff's 
amended complaint would hâve purchased from the plaintiff, nor how much 
plaintiff would bave profited in the aggregate, or from each person Individ- 
ually, had it not been for the alleged libelous notice set forth in plaintiff's 
amended complaint." 

It is admitted by the plaintiff that the défendants had the right to 
give notice to their employés that plaintiff entertained feelings of 
animosity against them, and that they deemed it advisable to abstain 
from ail communication with him, and to make the request that their 
employés should not disclose to him anything concerning the présent 
condition of their business, and to keep silent concerning themselves, 
their business and their property. But the other portions of the 
notice are speciflcally claimed to be libelous. The most objectionable 
phrases being: 

"And his expressed intentions are to hinder and embarrass us stUl further. 
* • * We especially request our employés to refrain from associating with 
him, either directly or indirectly, * • * and suggest that no one of our 
agents, représentatives, or employés trade or deal with Chiatovich in any man- 
ner whatsoever." 

Touching the merits, two main questions are presented : (1) Is the 
language used in the notice susceptible of any construction which 
would subject the plaintiff to public contempt, hatred, ridicule, or 
obloquy? (2) Is it susceptible of any construction which would impute 
to plaintiff any dishonesty in his dealings, impeaeh his crédit or stand- 
ing, or injure him in business as a merchant? 

1. In Odgers, Lib. & Sland. 21, the author says that, in cases of 
libel, "any words will be presumed defamatory which expose the 
plaintiff to hatred, contempt, ridicule, or obloquy, which tend to in- 
jure him in his profession or trade, or cause him to be shunned or 
avoided by his neighbors, • ♦ * and * * * ail words ♦ • » 
which, by thus engendering an evil opinion of him in the minds of 
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tight-thinking men, tend to deprive Mm of friendly intercourse and 
Society." Bailey v. Holland, 7 App. D. C. 184, 189; Rider v. Rulison, 
74 Hun, 239, 26 N. Y. Supp. 234; Morey v. Association, 123 N. Y. 307, 
210, 25 N. E. 161; Byram t. Ailiin (Minn.) 67 N. W. 807; Baker v. 
State (Neb.) 69 N. W. 749, 751; State v. Norton, 89 Me. 290, 293, 36 
Atl. 394; Newell, Defam. 67, 77; Townsh. Sland. & Lib. § 21, notes; 
13 Am. & Eng. Enc. Law, 299. In the présent case it is unnecessary 
to détermine whetlier the portions of the publication to which the 
innuendoea relate are libelous per se or not. If libelous per se, there 
would be no need of any innuendoes (Turton v. Eecorder Co., 144 N. 
Y. 144, 148, 38 N. E. 1009); and, if an innuendo was necessaxy, it is 
found in the complaint. 

The question to be decided is whether or not the language used in 
the notice is susceptible of the construction placed upon it by the 
innuendoes of the complaint. Words must be construed with référ- 
ence to their natural sensé and ordinary meaning. Morgan v. Hal- 
berstadt, 9 C. C. A. 147, 60 Fed. 592, 594; Dun v. Maier, 27 0. C. A. 
100, 82 Fed. 169, 173; Bettner v. Holt, 70 Cal. 270, 274, 11 Pac. 713. 
The language of the publication should not be forced beyond its 
ordinary meaning, in order to make it libelous. The courts do not 
seek to find an innocent meaning for words prima. facie defamatory, 
and should not attempt to put a forced construction on words which 
by any reasonable construction may be fairly deemed harmless. Pub- 
lishing Co. v. MuUen (Neb.) 61 N. W. 108.' Nor will innuendoes be 
allowed to enlarge the meaning of the words. Dun t. Maier, 27 C. 
C. A. 100, -82 Fed. 169, 172; State v. Boos, 66 Mo. App. 537; Townsh. 
Sland. & Lib. § 342. The language of the notice is to be construed 
by the court in the sensé in which the community at large might un- 
derstand it, giving to the words used their ordinary meaning. The 
sensé in which words are received by the world is the sensé which 
courts of justice ought to ascribe to them. But it is always admissible 
to aver and prove that words alleged to be defamatory, which hâve 
a covert or ambiguous meaning, were intended and used with the 
object of defaming plaintifE, and were understood in that sensé by 
those who read them. Maynard v. Insurance Co., 34 Cal. 48, 59; 
Edwards v. Publishing Soc, 99 Cal. 431, 435, 34 Pac. 128; People v. 
•CoUins, 102 Cal. 345, 36 Pac. 669; Mattice v. Wilcox, 147 N. Y. 624, 
■633, 42 N. E. 270. If the words published are fairly capable of two 
meanings, one harmless and the other defamatory, it is a question 
for the jury to détermine from the évidence in what sensé the persons 
to whom the notice was addressed, or persons who read the same, 
may hâve understood them. Twombly v. Monroe, 136 Mass. 464, 
468; Publishing Co. v. Hallan, 8 C. C. A. 201, 59 Fed. 530, 539; Newell, 
Defam. 290; Odgers, Lib. & Sland. 94, 539, 544. 

Applying thèse gênerai principles to the case in hand, I am of 
opinion that the words used in the objectionable paragraphs of the no- 
tice might be susceptible of the meaning charged in the innuendoes of 
the complaint. Whether the publication was made as charged, or 
whether it was justifled by the circumstances under which it was made, 
can only be properly determined when the facts in relation thereto 
are fully disdosed and presented to the court and jury. I am also of 
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the opinion that the averments in the innuendoes, as to the understand- 
ing of the parties reading the same, is sufficient, although it would 
hâve been better pleading to hâve averred in direct terms that the 
language was so understood by the parties to whom the notice was 
addressed. 

2. Touching the second question, it seems clear that the tendency 
of the publication was to injure the plaintiff in his business as a 
merchant. The employés of the défendant must hâve understood the 
suggestion in the notice for them not to "trade or deal with Chiato- 
vich in any manner whatsoever" as a notice that, if they did, they 
must abide the conséquences of a discharge, because the notice further 
States that "his interests are so antagonistic to ours— his purpose is 
so manifestly hostile — that those who favor him cannot complain if 
we consider them as equally unfriendly to us." The law guards 
with jealous care the rights, privilèges, property, and business of 
every person. It is well settled that damages may arise, not only out 
of injuries to the person, to his health, his liberty, or réputation, but 
also out of injuries to his property or his business. Any wrongful 
invasion of either is a violation of his légal rights. As a gênerai 
rule, it may be said that every person has an absolute right to refuse 
to hâve any business relation with any particular person or persons. 
This proposition, however, in so far as it applies to cases like the 
présent, must be conflned and limited to the individual action of the 
men who assert the right. It is not true in law — although some 
authorities to that effect may be found — that one person having the 
right himself may, from his ill will, malice, revenge, or other evil mo- 
tive, influence other persons to do the same thing. There are, of course, 
certain distinctions between damages caused by mère rivalry in busi- 
ness, without the intention of injuring the trade of the plaintiff, and 
those where such intent is shown with personal malice towards him, — 
questions which may or may not arise upon the trial of this case, but 
hâve nothing to do in determining the mère sufQciency of the aver- 
ments of the complaint. 

In Walker v. Cronin, 107 Mass. 555, 564, the court said: 

"Every one has a right to enjoy the fruits and advantages of his own enter- 
prise, industry, skill, and crédit. He has no right to be protected against 
compétition, but he has a right to be free from malicious and wanton inter- 
férence, disturbance, or annoyance. If disturbance or loss corne as a resuit 
of compétition, or the exercise of lilie rights by others, It is damnum absque 
Injuria, unless some superior right, by contract or otherwtse, is interfered 
with. But if it come from the merely wanton or malicious acts of others, 
without the justification pf compétition, or the service of any interest or law- 
ful purpose, It then stands upon a différent footing, and falls within the 
principle of the authorities flrst referred to [which hold parties liable for the 
damages incurred]." 

In Railway Co. v. Greenwood, 2 Tex. Civ. App. 76, 80, 21 S. W. 559, 
561, "where the questions involved bear directly upon this point, the 
court said: 

"Dld appellant hâve the right to prohibit Its servants from patronlzlng ap- 
pellee's hôtel and saloon? If, in Issulng the order or threat, It only exerclsed 
a légal right, It may be admltted that appellee cannot complain, though It 
resulted in loss to him, whatever may hâve been the motive with which the 
oct was donc. If appellant would hâve had the right to discharge its serv- 
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ants for dolng the forbidden thlngs, then It must follow Oint It could law- 
fu'Uy notlf jsithem that It would exercise It. It had tlie same right tq dlscliarge 
its peryaijts as ail roasters hâve under similar conditions. Tbis right was not 
tp dismiss tiie servants arbltrarily or cp.prlcjously, but for reàsonable causes 
ônly. Wëte the acts, the dolng' of whlch Âppellant declared to Its servants 
should be the cause of their discharge, such as vrould justify the action whlch 
was threatened?, The allégation Is that the employés were threatened with 
discharge if they 'in any way patronized plalntlfC, elther by eatlng at his 
house or drinklng at his bar.' We thlnk It too plain that, as thus stated, 
there would hâve been no just ground for discharging the servants for doing 
what they were thus forbidden to do. Thls is charged to hâve been done 
maliclously, with Intent to injure plaintif. The employés, presumably, had 
the right to eat and drinli where they chose, so long as they vlolated no con- 
tract with their employer and performed thélr service well, and the malicious 
use Of such moral coerclon upon them by the appellant as this pétition al- 
lèges, for the pUrpose of injuring appellee, was wrongful, and made appellant 
liable for such damage as was thereby Inflicted. Appellant did not hâve the 
right to Intentionally induce others to abstainfrom patronizing appellee, ex- 
cept for a legitimate purpose." 

The gênerai tendency of the authorities is to the effect that pub- 
lished words which tend to injure a man in his trade, business, or 
occupation are actionable and libelous per se, and, unless the de- 
fendant lawfully excuses them, the injured party is entitled to recover 
without any allégation or proof of spécial damages. Easton v. Buck 
(Sup.) 48 N. Y. Supp. 158, 160; Moore v. Francis, 121 K Y. 199, 204, 
23 N. E. 1127; Mains v. Whiting, 87 Mich. 172, 180, 49 N. W. 559; 
Landon V. Watkins, 61 Minn. 137, 143, 63 N. W. 615, 617; Newell, 
Defam. 192 et seq. 

In Moore v. Francis the court sâid: 

"The prineiple la clearly stated by Bayley, J., In Whittalcer v. Bradley, 7 
Dowl. & R. 649: 'Whatever words hâve a -tendency to hurt, or are calcu- 
lated to préjudice, a man wJiQ, seelss his livelihood by any trade or business, 
are actionable.' When proved to bave been spoken in relation thereto, the 
action is supported, and, unless the défendant shows a lawful excuse, the 
plaintifC is entitled to recover without allégation or proof of spécial damage, 
because both the falsity of the words and , resulting damage are presumed." 

In Landon v. Watkins the court said: 

"Under proper allégations in the complaint,— and there were such In this,— 
évidence of gênerai dimlnutibh' 'of profits and a loss of trade is admissible 
in an action for libel. Newell, Defam. 864; Starkie, Sland. & Lib. 313, 486 
(426, 647). When the injury cornplalned of is a loss of trade in ordinary cases 
from a llbel, a gênerai allégation of such loss is sufflcient, and such alléga- 
tion may be supported by évidence of such gênerai loss." 

But in this case spécial damages are alleged. The averments in 
the complaint with référence thereto are sufficient, without stating 
the aggregate amount of purchases by each individual, or how much 
plaintié would hâve proflted in the aggregate had it not been for the 
alleged libelous notice. Odgers, Lib. & Sland. 314; Newell, Defam. 
p. 867, §1,41, 42. 

3. The questions whether L. J. Handhett caused the notice to be 
published, or whether L. E. Hanchett was authorized to publish the 
notice,, are matters to be determined from the évidence. The dé- 
marrer is overruled. 
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MAESH T. UNIXBD STATES. 
(District Court, N. D. Florjda. May 16, 1898.) 

L Clebeb' Fbbs— Mkthod op Computing Folios. 

Where the journal entrles in crimlnal cases are made up In pursuance 
of an order of court requiring the proceedlngs to be entered, not In 
the form of a mère récital, but each order, motion, and proceedlng In a 
paragraph separate from others under the, same captlon, the elerk te en- 
tltled to charge 15 cents for each of sald separate orders, motions, etc., 
although they may relate to the same case, and be entered under the same 
caption. 

2. Same. 

The clerk Is entltled to a fee of 10 cents for each person sworn under 
direction of the court in order to détermine bis qualification as a Jurer. 

8. Sams. 

The clerk is entltled to a fee of 15 cents per folio for the ehtry of orders 
for the removal of United States prlsoners from à jail in which they bad 
been committed, under mittlmus of a commlssloner, to awalt trial* to the 
Jall of the place where court is to be held for their trial; and for such a 
number of certlfled copies as the court may direct the clerk to deliver to 
the marshal, and for filing ând entering the return of sald order by the 
marshal, and for entering in the journals of the court orders remanding, 
and for the production of prlsoners for sentence. 

4 Same— Pr^cipk to Jury Commissionbr. 

The clerk Is entltled to a fee of $1 for Issuing a prœcipe to a Jury com- 
missioner, which is in the nature of a summons, and the only method, 
under existing rules of court, to procure his attendance for the drawing of 
the Jury. 

S. Same— Mémorandum Record of Entrt and Filins of Papers. 

The clerk, when required by rtles of court to keep such a record, is en- 
tltled to a fee of 15 cents for the record mémorandum in hIs record book 
known as the "Clerk's Oombined Docket," In addition to the filing fee 
of 10 cents for each paper, and the regular docket fee. 

S. Same— Seals. 

The clerk is entltled to a fee of 10 cents for swearlng, 15 cents for the 
Jurât, and, vrhere there bas been no exijiess waiver, 20 cents for the seal 
of the court attached to affldavits taken before him. 

7. Same— Certtpied Copies and Seals. 

The réquisition (or a duly-certifled copy of any particular record in pos- 
session of the clerk ordlnarily requires the formality of a seal to the 
certificate; and, unless there has been an express waiver thereof, the clerk 
should attach the same, and is entitled to his fee therefor. 

8. Same. 

The clerk is not entltled to charge for seals to copies of orders on the 
marshal to procure meals for the Jury, as such seals hâve been walred 
by the department. 

9. Same. 

The clerk Is entitled to a fee of 15 cents for preparîng orders of court, 
when directed by the court so to do. 

10. Same. 

The clerk is entitled to a fee for making certiflcates to attach to the 
marshal's çceount, relative to the method of the issuance of bench war- 
rants, as thèse were required by the department in proof of sald accounts. 

11. Bame. 

The, clerk Is entltled to charge for attachlng duplicate Jurats to the dupU- 

caté accounts of the deputy marshals, where the oath ha« been taken be- 

foi'e hlm aÀ Ho thèse vouchers in thé marshars account. 

1S.'Bamb. ■' ' ■■ 

■.iThe marshal's accounts are required to be madé In duplicate, and thla 

ilieludes ail oaths, copiés of orders, and incidental proof as the department, 
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by Its régulations, requlres; and, wherever the charge for the original Is 
proper, the clerk would bë entltled to an éqtial fee for the dupUcate. 

18. BAMB. ^ ,-' ..... ,■■.■ ,,, ;' 

The clerk Is entitled to a fee of 10 cents for admlnlstering oatbs to ac- 
counts of deputy marshalSr belng thelr Touchers In the marsbal's account, 
and for like serrlces to theactual expense account of the chlef o£B.ce deputy 
marshaJ and district attomey. 
14 Bamb. ■•■•:'''..;.. " ■> ' 

The clerk Is entltiéd to charge at the rate of 15 cents per folio for en- 
tering the names and addresses of persons selected by hlm to be placed in 
the jury bOX ! ' . 

16. Bamb. 

The clerk Is entltled to charge the regular statutory fee for flling ail 
papets sent up by the commisslonèr In crlmlnal cases; for flling pleaa 
In abatement In crimlnal prosecutions; for entering orders approving ac- 
counts of offlcers of the court, even though the renditlon of said accounts 
may hâve been unnecëssary, by reason of the f allure of the offlcer ren- 
derlng theih to include the items therein in a previous account; and for 
flling! cerltticatesofdeposltof money covered into the treasury; and for 
making the eertlflcate of servfce indorsed on a wrlt of error sued eut by 
the TJnlted States; and for entering on the minutes of court, in pursuance 
of an order thereof, the oatbs of oface of deputy marshals; and for making 
Buch certiflcates as the department has requlred by the forms fumished to 
the marshal. 

16. Baub. 

The clerk Is entltled to a fee of $1 for Issulng, in pursuance of an express 
oirder of court, commissions to the commissioners appointed under the act 
of May 28, 1896; and for flling each paper and docket sent up by the old 
set of commissioners, whose office had explred by virtue of said act, a 
fee of 10 cents; and a fee of 10 cents per folio for making copies of the 
ordefa appointlng said commissioners, to forward to the attorney gênerai. 

17. Bame. 

Thé. clerk is entltled to a fee of 15 cents per folio for making reports of 
the disposition of certain Cases, when calied upon by a department of 
the government to do so; and. If those reports are requlred to be made 
on separate slips, each slip may be computed as a folio. 

18. Samb. 

The clerk Is entitled to charge at the rate of 15 cents per folio for making 
report of the taklng of testimony In an admiralty cause referred to hlm. 

19. Samb. 

The elerk is entltled to charge 10 cents for flling orders of court for the 
subpœna of poor persons, witnesses, who hâve applied, under Eev. St 
I 878, for such order. 
(Syllabus by the Court.) 

F. W. Marsh, in pro. per, and Buckner Chipley, for petitioner. 
John Eagan, for the United States. 

BWAYNE, District Judge. The pétition shows that the peti- 
tioner has complied with ail the requisites of the act of congress 
of Mjarch 3, 1887, confemng jurisdictipn on this court to hear cases 
of this nature. Taliing up the schedules as they are presented in 
the pétition, and demufred to in toto by the government, I am able 
to discern the folio wing principles applicable thereto: 

Schedule A: For entrîes ih the minutes ofthe court in criminal 
cases, charged as separate entriés as to each proceeding, but disal- 
lowed by the comptroller on the ground that they must be counted 
coïisecutively, and allowed as a single entry for any and ail pro 
ceedings on a particular day. It may be well to prëclude what may 
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be sàid as to this question by setting forth a copy of the order of 
the court in the premises: 

"It appearing to the court that the adoption of forms as a guidance to the 
clerk of this court In making the journal entries In criminal cases would be 
both expédient, and a protection to said officer, the following forms are hereby 
adopted, and declared to be proper entries in criminal cases; each motion, 
order, plea, or sentence to be made separate and distinct." From the order of 
April 7, 1896. 

The court has therefore set ont what shall be criminal entries, 
and that it is not a mère récital of proceedings, but places on record 
the orders, motions, pleas, verdicts, sentences, etc., incident to the 
prosècution ; separating each in a paragraph by itself . Petitioner 
contends that, as each order or proceeding is entered in a separate 
paragraph, he is entitled to be paid at the rate of 15 cents per folio 
for each of said entries, under section 828, subd. 8, Rev. St., which 
reads : 

"For entering any retum, rule, order, continuance, judgment, decree, or 
recognizanee or drawing any bond, or making any record, certlflcate, report 
or return, for each folio, fifteen cchts." 

And section 854, Eev. St.: 

"The terni folio in this chapter shall mean one hundred words, counting each 
figure as a word; when there are over fifty and under one hundred words, 
they shall be counted as one folio; but a less number than fifty words shall 
not be counted except where the whole statute, notice, or order contains less 
than flfty words." 

The suprême court, in passing upon the construction of the former 
section relative to the making up of the final record in criminal 
cases, holding such to be but one instrument, says, in connection 
with the entries in litigation hère: 

"By this method of computatlon the clerk charges for each entry, many of 
which are less than a dozen words In length, as for one hundred words. This 
may be proper where the charge is made under the first clause of the para- 
graph, 'For entering any return, rule, order,' etc., upon the journals of the 
court." U. S. V. Kurtz, 164 U. S. 50, 17 Sup. Ct. 15. 

The same vievc of this paragraph is taken by the court in Cavender 
T. Cavender, 3 McCrary, 383, also reported in 10 Fed. 828. 

The fact that the entries are kept separate, as to each proceeding, 
under order of court, and for a purpose which the court has already 
adjudged suiïicient, makes the method of computing the folios seem 
correct; and the clerk's fées should be allowed in accordance with 
this method. 

Schedule B: Consisting of several items for "swearing on the 
first day ail persons summoned, and those thereafter on spécial 
venire, before they had qualifled and been accepted as jurors, as to 
the truth of their answers relative to their qualifications as grand 
or petit jurors." Disallowed by accounting oflfîcers, and claimed to 
be merged in the docket fee. It is the established practice in this 
district, on the first day of the term, for the clerk to call the names 
of those persons appearing on writ of venire facias whom the marshal 
bas returned as found. They are then sworn by the clerk, at the bar 
88F.-«6 
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if ïhé aourt, "weli and truly to answer ' ail questions tonchl^g flieir 
qualiflcations to sit as petit [grand] jurors in and for ithe: Northern 
district of JFlorida"; and those of them found to possess the statu- 
torj: qualifications are impaneled, and those not qualifiéd are then ex- 
cused, without ever becoming jurors at ail, or serving in such ca- 
paeity. It is coùteûded by petitîoner that this service does not fall 
within the exceptions of subdivision 4, § 828, Rev. St., which provides, 
"For administering an oath or afflinnation, except to a juror, ten 
seiits," but that the oath is not one ta a juror, but to a person who 
has présented himself pursuant to summons, and who has not quali- 
fiéd sis such. Bouvier's Law Dictionary deônes a juror to be "a 
man Who Is sworn or afiarmed to serve as a juror." 1 Bouv. Law 
Dict. 684. Also 2 Toml. Law Dict. p; 299: "One of those persons 
who afe few&rn on a jury," -And Burrill's Law Glossary (volume 2); 
"One of a jury; a person sworn on a jury; a juryman." The ex- 
ception in the above paragraph of the Eevised Statutes is undoubt- 
edly made to apply to the oath administered to the jurors on voir dire, 
when being examined relative to spécifie cases, and the gênerai oath 
to the jury; but the claim hère is for an oath to a person who has 
never become a juror, and could not properly be designated by that 
name. The statute will be strictly construed as against the conten- 
tion of the government. Jndge Hammond has thoroughly and learn- 
edly gone over this question in Clough v. U. S., 55 Fed. 921, uphold- 
ing the contention of the petitioner; but, so far as I am able to ascer- 
tain, the question has not been passed upon otherwise. As the claim 
is not for swearing a juror, but a person whom the court has directed 
tb take an oath in order to ascertain his qualifications as a juror, 
the charge is a proper one. 

Schedule G: "For entry on journals of the court of orders for the 
removal of United States prisoners, who were at the time conflned 
in county jails, other than at the place of trial, under mittimus ot 
United States commissioners; and for three certifled copies of such 
order, furnished to the marshal; and for flling and entering the re- 
turn of the marshal." This court held in Puleston v. U. S., 85 Fed. 
570, that thèse charges did not fall within the purview of section 
1030, Kev. St., and that a United States marshal was entitled to 
charge the statutory fee for the service of such orders, and f ully 
investigated and set forth the practice in this connection; approv- 
ing the case of Taylor v. U. S., 45 Fed. 538. It is therefore unnec- 
èSsary to further go into this subject. 

Schedule D: For enteririg orders in the journal of the court re- 
mandiug prisoners to custody after trial of a cause, and for orders 
for the production of prisoners for sentence. Thèse charges are anal- 
ogous to those in Schedule G, and hâve been disallowed on the same 
ground. The practice in this regard has been fiXed by thé court, as 
set forth in Schedule A, by ^which it is prescribed that an entry of 
an oi*der remanding prisoners who are convicted, and before sen- 
tèéce, if Bame should oot be pronounced on thé same day as the 
conviction, should be entered as of course. Hence, if section 1030, 
Bev; St., has no application, then the clerk would be entitled to hi» 
fée. Said section reads: : ;,ni 
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"No writ ismecessary to bring into court any person or prlsoner ln,eustody, 
or for remanding him iCrom the court into custody, but the same sUall be done 
on the order of tbe court or district attorney, for which no fee shall be charged 
by the clerli or marshal." i 

The only question presented is, does this fee ref er to the writs, 
or to the orders? There is no charge hère for a writ or order, but 
for the entry of a proceeding of the court. It may happen that this 
is an order of the court for tJje défendant to appear for sentence, 
or an order remanding him. The charge is for an entry, and this 
cannot be affected by this section. The fee there spolien of — con- 
struing it strictly — refers to the issuance of a writ. At least, a 
libéral construction in favor of the petitioner would admit of this, 
and "words should be construed liberally, in favor of the ôfificer, and 
not strictly, in favor of the United States." McKinstry v. U. S., 
40 Fed. 818 (opinion by Judges Pardee and Lamar); Taylor v. U. 
S., 45 Fed. 538; Puleston v. U. S., 8:5 Fed. 570. 

Schedule E: Issuing prsBcipe to jury commissioner for the North- 
ern district of Florida, under rule 5, rules of practice of the circuit 
court. This fee is provided for by subdivision 1, § 828, Eev. St.: 
"For issuing and entering every process, commission • * * or 
other writ • * * one dollar." The issuance of this process is 
rendered necessary by rule 5, rules of practice of this district, which 
reads: "Upon the receipt and entry of an order for filling the jury 
box (aiso drawing the jury) the clerk will issue a prœcipe to the jury 
commissioner, citing such order, and directing him to attend on a 
day certain," etc. This praecipe is a summons, and the only method 
prescribed for obtaining the proper attendance of the jury commis- 
sioner on the day selected by the clerk for the drawing of the jury. 
The fee is provided for by this section of the Revised Statutes, and 
therefore the charge is proper. Goodrich v. U. S., 47 Fed. 267; 
Clough V. U. S., 55 Fed. 921. The former case holds a charge for a 
prascipe to a jury commissioner to be a proper fee, and the latter 
that a commission to a supervisor of élections was properly charged 
for, 

Schedule F: For entering mémorandum of the flling of any par- 
ticular paper, in civil causes, filed by and on behalf of the United 
States, in the record known as the "Clerk's Combined Docket," un- 
der rule 8, rules of practice of this district. The said rule provides: 

"The clerk of this court shall keep a Clerk's Combined Docket, of ail causes 
and proceedlngs, commenced or brought into this court on the civil side, upon 
which shall be entered at the time of its commencement, every suit or proceed- 
ing, with a mémorandum of the time and manner of Its commencement, the 
nature of the action, and the name of the attorney or sollcitor of the plaintifC 
or complainant, and of the défendant, if he shall appear, and a mémorandum 
of ail papers filed, of the issue and return of process, of the fées and costs, 
as the same shall be taxed from time to time, and shall enter thereln ail rule^ 
and orders made and entered by the clerk as of course, during the progress of 
the cause." , 

It is contended that the fee for making the record entry of the 
time and manner of flling any particular paper, with a description 
thereof, is merged in the docket fee. It will be observed that this 
rule provides the method of keeping this docket, and, further, that 
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certain records shall be kept therein. In fact, this book is a con- 
densed record of ail matters relative to the case. It might as con- 
sistently be contended that the entry of ail orders entered as of 
course by the clerk, and the return of process, would be covered by 
the docket fee; but thèse items are allowed invariably, although 
their entry is in the same manner, and upon the same page of this 
record. Judge Whitney, in Amy v. Shelby Co., Fed. Cas. No. 845 
(decided Aug. 7, 1872), in passing on this question, says: 

"The accounting offlcers of the proper department of the goTernment allow 
ten cents for flling each paper, and flfteen cents addltional for entering In the 
calendar a note of the filing; holding, I suppose, that such entry is a record, 
entitling the clerk to a fee of flfteen cents a folio. When the number of worda 
are less tlian one hundred, they are counted as a folio; and, inasmuch as 
such entry Is in fact a record, I am Inclined to regard the department con- 
struction the proper one, which gives- the clerk ten cents for éling a paper, 
and flfteen cents for the record entry in the calendar." 

It therefore seems that up to 1872 the department allowed thèse 
items, and has since changed; but upon what judicial décision, I am 
unable to flnd. The charge sèems to be proper. In some cases, 
where there are 300 or 400 papers ôled, or in cases such as the one 
just cited, wheré there were 2,000, the docket fee is grossly inadé- 
quate to compensate the clerk. The dOcket fee is made to apply to those 
acts which are similar in ail cases, such as the entry of the style of 
the cause in the varions dockets, the indexing, swearing the jury, 
taxing costs, and other analogous acts; and the suprême court has 
not been disposed to broaden the meaning and scope of this para- 
graph, as in the case of U. S. v. Van Duzee, 140 U. S. 199, 11 Sup. 
et. 941; and it should not be construed to increase, to a burden- 
some extent, the duties of the clërk under this fixed fee, but should 
be classed under the expansive clause relative to entries. This rec- 
ord entry seems distinct from such acts as are classed under the 
docket fee, and should be allowed as a record entry. 

Schedule G. Item 1: This item is proper and ordinary, and, un- 
iess some clear rule of law, or some fact as to its fairness, is shown 
to the contrary, should be allowed. 

Items 2 and 3: In sweariiig a person to an ordinary affldavit, a 
clerk of a United States court acts merely in the capacity of a no- 
tary public, and it is the usual practice to attach his seal. There are 
no authorities directly on this point, but it seems reasonable to al- 
low a clerk the regular fee of 10 cents for the oath, 15 cents for the 
certiflcate, and 20 cents for the seal, where a paper requires an oath, 
and proper évidence of same, before it can be flled. See Rev. St. § 
900. Eev. St. Fia. § 221, provides as fées for notariés public: Oath, 
10 cents; certiflcate and seal, 50 cents, — and speaks of a certiflcate 
and seal in conjunction, and makes no separate fee for either. It 
would seem that the clerk ought to receive for analogous acts what 
a notary public by law can charge; and, if the district attorney had 
gone before a notary public, he could hâve been required to pay 60 
cents for the same services that the clerk hère charges 45 cents ' for. 
I think that it may fairlybe said that the seal is re<-|uired, and that, 
as the district attorney and the -court bave never waived the placing 
of the seal to such àffidavits, it is à proper charge. Section 900, 
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Rev. St., requires, in the re-establishment of lost records, "a copy 
[of application] of it shall be served personally upon every person 
interested therein, together with written notice tliat on a day there- 
in stated," etc.; and the order of tlie court in the cases in which 
the charge for seals to certifled copies of this notice is made spec- 
ified what this notice was to be, to wit, to be issued by the clerk, 
under seal of the court, giving the défendants certain notices, etc. 
The only way thèse notices could be served by the marshal was by 
copy. Should that copy be under seal? I think, from the ténor of 
the order, it should be a certifled copy, including the seal. 

Items 4, 5, 6, 7, 8, 11, 14, 15, 16, 17, 18, 19: Where a duly-cer- 
tifled copy of an order of court is required, does this not also imply 
the formai authentication of that order? In this instance the clerk 
was directed by written order of court to make a duly-certified copy 
of an order, to be transmitted to certain persons for a particular 
purpose. The charge for the seal was disallowed in each instance, 
as being unnecessary. It is the gênerai rule that, whenever a copy 
of any ofScial record in the clerk's ofSce is required to be duly au- 
thenticated, a seal should be affixed to the certiflcate. The suprême 
court, in U. S. v. Van Duzee, 140 U. S. 175, 11 Sup. Ct. 760, says: 

"The question is not so much what the law requires as a siifflcient au- 
thentication of the copy of an order for formai proof of such order in a case 
upon trial, but what roethod of authentication the department requires. The 
department has the right to waive the formai proof which would be required 
In a court of law." 

But in thèse items the question is not between the department and 
the clerk. Neither has there been any waiver of formai proof by the 
person to whom thèse copies were required to be given, but, on the 
other hand, in mosf instances an order of court was made, directing 
a duly-certified copy to be made. If this does not require a seal, 
what can the phrase mean? When can the clerk détermine whether 
a seal is proper or not? Is there any rule left to adhère to? Clear- 
ly, whenever a duly-certified copy is required, uniess express waiver 
of a seal is expressed, the clerk should attach a seal. In Taylor v. 
U. S., 45 Fed. 535, Justice Jackson says : 

"Upon prlneiple, a court of record can only speak from Us records, and, 
when the original cannot be used, can only speak, outside the court, from a 
copy of the records, duly authenticated; * » * the gênerai principle being 
that, where copies of court records are to be used as évidence elsewhere, the 
highest form of authentication known to the law should be employed." 

As in some or most of thèse items the court directed the form of 
authentication, it will be binding on the government; and the su- 
prême court, in the above citation, clearly laid down the principle 
that, uniess such waiver was in some way shown, the offlcer ought 
to adhère to the rule of proper authentication, by the aflQxing of 
the seal. At least, it seems a proper inference. 

Items 9, 12, 13: The auditor in thèse items required a copy of 
a certain order, or a certiflcate of certain facts, to be fumished as 
proof in the adjustment of certain accounts. There was nothing 
said in his directions as to the seal, or manner of authentication, but 
a certiflcate or certifled copy was required. There seems to be no 
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gênerai rille of the départaient in this regard, as in some instances 
certiflcâfès With Seals are required, and in others no seal. ïhis item 
seeiïis riot ta fall within any régulation. How was the clerk to 
know tbat the formality of a seal had been waived by the auditor? 
The certiflcate t^as made in the customary manner, and a seal at- 
tached. Unless the auditor expressly waived this formality, It should 
be allowed, as per previous authority. 

Item 10: For seals to copies of orders on marshals to furnish 
meals to juries. In instructions to inarshals (Cousar's Dig. 222) such 
copies of orders are required. Nothing is said as to the necessity 
of seals, but the following certiflcate is required: "A true copy 

from the minutes. , Clerk." I believe this is properly con- 

strued as a waiver of the formality bf the seal, and a strict com- 
pliance with the instructions would render a seal unnecessary. 

Item 20 : This charge is for a certified copy of an order for pro- 
curîng books of record for the clerk's ofiSce in Tallahassee. The 
cbpy of the order was required by the department in order to pass 
upon the réquisition for money for the payment thereof. It is con- 
tended that the clerk should hâve complied with certain require- 
ments then unknown to him, but, as the department required the 
copy as évidence, it should hâve heen allowed in the clerk's fées. 

Items 21, 22: For preparing orders under the direction of the 
court. The court often desires, of its own motion, to make certain 
orders, and in thèse instances callèd upon the clerk to prépare the 
same. It is contended that there is no fee provided therefor. Sub- 
division 8, § 828, Rev. St., provides, "For entering any return, rule, 
order, continuance, iudgment, décree or recognizance, or drawing 
any bond, or making any record, certiflcate, return or report, for 
each folio, fifteen cents." On the other hand, it may be suggested 
that, as the clerk is required by lawful authority to draft an order, 
the doing of this work, and the subséquent submission of the same 
tothe court, may be classed under the head of "Making a Report." 
I think this would not be an overliberal construction. 

Items 23, 38: Making certificates to marshal's accounts relative 
to the issuance of bench warrants, as required by régulations. 
Thèse régulations referred to in this item will be found in Cousar's 
Dig. 232. The marshal construed this to require him to furnish a 
certiflcate to the effect that ail bench warrants had been properly is- 
sued. The department now daims that such certiflcate was not re- 
quired, but as the matter was not determined until af ter thèse serv- 
ices were performed, and the marshal adopted this construction, and 
called for thèse certificates, based upon thèse requirements of the 
department, it seems fair that the government should be held liable 
therefor. 

' ïterQ24: Duplicate jurats to acCounts of deputy marshal's actnal 
expense accounts. It is hard to understand why the accounting of- 
flcers disallowed thèse items. The act of February 22, 1875 (18 
Stat. 333), requires that accounts and vouchers of marshals be made 
in duplicate. The duplicate flled in the ofiBce of the clerk must, In 
fact, be a duplicate of the account transmitted to the attorney gên- 
erai, and not merely a copy. Cousar's Dig. 216, '^Instructions of 
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Attorney Geûeral." And "a deputy must swear to his voucher. 
This afladavit must be executed before an offlcer having gênerai au- 
thority to administer oaths, and must be on or attached to the 
voucher." "Instructions of Attorney General," Id. 233. In re 
Marsh, 2 Compt. Dec. 482, the comptroller decided that a clerk was 
entitled to 10 cents for administering oath to a deputy marshal, 15 
cents for original certiflcate, and same for duplicate certiflcate to the 
roucher. I understand that this has since been the ruling of the de- 
partment, and it undoubtedly is correct under the law, The dupli- 
cate jurât in thèse instances seems necessary, equally so with the 
original, and will be allowed on the same ground. 

Item 25: Copies of certain orders furnished to the marshal. This 
service was required by the marshal to attach to his account, under 
"General Directions of Attorney General," Cousar's Dig. 233: 

"Emergendes may arise where It will be impossible to first obtain authorlty 
from the department, but in ail such cases the facts must be clearly se* forth, 
and thèse particular expenditures speclally approved by the court." 

The circumstances of thèse charges are thus: The court ordered 
the marshal to procure benches to accommodate a great crush of 
witnesses, — the need was immédiate, — which order was entered of 
record. This order was in effect a spécial approval of thèse par 
ticular expenditures, and neeessarily should be certified to the de- 
partment, accompanying the marshal's account, in analogy to other 
orders approving the marshal's accounts. The services of the clerk 
in this particular were actual and necessary. 

Items 26, 27, 32, 43, 51, 53: Pees for the duplication of proofs 
of orders, certiflcates, etc., in cases where tbere is no question as to 
the legality of the original, to be attached to accounts current of 
court ofîicers. In no item of thèse charges is there a claim that 
the certified copy of the order approving the account should be in 
duplicate, but merely such proof as is required to be attached to 
wituess and juror pay rolls, or certiiûcates relative to the entry of 
orders for the marshal to furnish meals to jurors. The accounts the 
marshal renders to the court must in fact be a duplicate. Supra, 
item 24, etc. This applies to every détail, and this must in fact in- 
clude ail such proofs as the department requires relative to the items, 
vouchers, oaths, copies of orders and certiflcates. as each account 
serves a différent purpose, — the one, for settlement at the depart- 
ment; the other, for deposit for inspection among the files of the 
court. AU items hère should be allowed. Cousar's Dig. 66. 

Items 28, 30, 31, 36, 37, 48, 49, 50: For administering oaths to 
accounts of deputy marshals (their vouchers in the marshal's ac- 
count), actual expense account of chief office deputy and district at- 
torney, and jurât to original and duplicate. Thèse questions hâve 
been thoroughly adjudicated in favor of the petitioner in the cases 
of Puleston v. U. S., 85 Ped. 570, and In re Marsh, 2 Compt. Dec. 
482, and upon that authority should be allowed. The former case 
held that the marshal was entitled to be reimbursed for expense in- 
curred for oath and jurât to his current accounts after the passage of 
the act of May 28, 1896; and in the latter the comotroUer allowed 
the «amç fées in other items charged, 
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Item 29: Entering on slips of paper the names of jurors, to be 
placed in the jury box. In Fuller y. U. S., 58 Fed. 329, Judge New- 
man, oî Georgia, says: i th 

"For entering names of Jurors, virlth tiôst-offlce addresses, on slips of papes 
for the jury box, tîie clerk Is entltïed to charge 15 cents per folio. In the 
case of U. S. v. Klng, 147 U. S. 676, 18 Sup. Ot. 439, the suprême court, in 
discussing .services of this kind, says: "We thlnk that the construction given 
to this section is conclusive agalnst the claim of the clerk for per diem services 
in the, drawjDg of Ju^ies, or for stich services as are not taxable, as orders, 
certiflcatës, or the like, under section 8^, fixing the compensation of clerks.' 
The clerk bas made hls charge for this service under subdivision 8, § 828, 
îlev. St. * • • The charge is 16; cents per folio, as for making any other 
record, aod it seems to be the only,;ffoper Way in which the clerk can be com- 
pensàted for hià service^' ' , 

This décision seems veïy clear^and ehould be foUowed. 

Items 33^,39, 58: Filing papers in criminal cases. It is admitted 
that flve ont of the twelve filed wére by défendant. The five demur- 
rers flled by the- district attorney in item 33, and two papers in item 
39, are undoubtedly correct, and arose over a misapprehension as 
to the party who iiled them, and seem to be among the usual and 
ordinary costs allowed. As to the filing of pleas in abatement, it 
may be said that the accounts show that a fee for entering a plea to 
the indlctment when the prisoner is arraigned is unquestionably al- 
lowed, together with the other journal entries; no déduction from 
the journal entries beiug made in the number of folios for this en- 
try. I can flnd no ground for a distinction being made as to pleas 
in abatement. The one is as much a part of the expense of the 
prosecution as the other, and, in accordance with the practice of 
the accounting oiHcers in that particular, sbould be allowed. 

Items 34, 35, 40: Entering orders approving accounts of officers 
of the court, and certiiied copies, certificates, and seals, for forward- 
ing to the department. It is contended, in connection with thèse 
items, that thèse accounts should hâve been rendered with the reg- 
ular quarterly accounts, or that they should hâve been included with 
other accounts. : With this the clerk had nothing to do. The court 
in fact made the orders or approval; and it was necessary that the 
clerk enter them, and make ont the copies for transmission in ac- 
cordance with law. So far as thèse items were concerned, it made 
no différence whether the oflScer presenting them had complied with 
the régulations of the department or not. That was not a matter for 
the détermination of the clerk. He was only concerned in their prop- 
er transmission to the department. And there can be no question 
of law relative to their justness, as the suprême court, in U. S. v. 
Van Duzee, 140 U. S. 169, 11 Sup. Ct. 758, bas expressly so declared. 
See, also, Jones v. U. S., 39 Fed. 410; Erwin v. U. S., 37 Fed. 470; 
Marvin v. U. S., 44 Fed. 405. 

Items 41, 44 : Entering on the minutes of the court, in pursnànce 
of raie 9, § 5, raies of practice of United States courts, Northern 
district of Florida, the oaths of oflûce of deputy marshals. It is hard 
to understand why the department clerks, in the face of a plain dé- 
cision of the suprême court, will disallow items properly charged. 
Thèse items are discussed and allowed in full in the case of 17. S. 
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T. Van Duzee, 140 U. S. 169, 11 Sup. Ct 758, sustaining the court 
in Van Duzee v. U. S., 41 Fed. 571; the ruling being plain, and 
leaving no doubt as to the justness of thèse charges. 

Item 45: This item is for an entry of an order in a civil case 
prosecuted by the government at the instance and for the benefit of 
the government, and the fee therefor is correct legally, and no ques- 
tion can be maintained on démarrer relative thereto. 

Item 46: For filing certiflcates of deposit of money covered into 
the treasury by the clerk. The treasury department bas a sum- 
mary method of declaring accounts closed after a quarter's accounta 
bave been passed upon, allowing no supplemental account for other 
fées omitted. At least, such was their ruling in thèse items. But 
as there is no such rule of law binding on the courts in this respect, 
and no statute of limitation, except as to six years, thèse items 
should be allowed, under the ruling of the suprême court in U. S. 
v. Kurtz, 164 U. S. 53, 17 Sup. Ct. 15; item 5 in said opinion allow- 
ing thèse fées. 

Item 47: Indorsing on writ of error sued out by the United 
States the certificate of service, as made by the clerk. The account- 
ing offîcer who made this disallowance seemed to be wholly ignorant 
of the légal method of serving writs of error, contendirig that such 
services were the duty of the marshal who effected the service of 
the writ; seeming not to understand that by law the clerk ef- 
fected service by lodging a copy with the files of his court, and 
returning such writ, with the certificate of such fact indorsed there- 
on, — no other oflficer having any duty to perform in said service. If 
the department had understood this, I feel sure that the item would 
hâve been allowed. It is a proper charge, and required by section 
1007, Rev. St. 

Item 52: For making certiflcates relative to the entry of orders 
to furnish meals to juries. The blank forms furuished by the de- 
partment (form 8) to the marshals require this particular certificate 
to be made by the clerk. Thèse forms had the effect of a spécifie 
requirement for thèse certilicates, and, under the ruling in the case 
of U. S. V. Allred, 155 U. S. .591, 15 Sup. Ct. 231, should be allowed. 

Items 54, 59: Administering oaths and affixing jurât in proof 
of accounts of office deputy marshals and district attorney after 
the passage of the act of May 28, 1896, and swearing bailiffs attend- 
ing upon juries. Thèse fées seem to fall within the ruling of this 
court in the case of Puleston v. U. S., 85 Fed. 570; and the latter 
item, under the ruling in the case of Davis v. U. S., 45 Fed. 162. 

Item 55: Issuing commissions to the new commissioners appoint- 
ed by the court, as per order of court. In accordance with the ex- 
press orders of the court, July 1, 2, 3, 1897, commissions were is- 
sued to the four commissioners appointed under the act of May 
28, 1896, which required the district court to appoint such number of 
commissioners, etc. "The appointment of such United States com- 
missioners shall be entered of record in the district court." Although 
there is no spécifie requirement relative, to the issuance of such com- 
missions by the court, yet the order of the court bas the effect and 
opération of law. "When the clerk performs a service ip obédience 
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to an order of court, he is as much entitled to compensation as if 
lie Were able to put his finger upon a particular clause of a statute 
authorizing compensation for such services." U. S. v. Van Duzee; 
140 U. S. 169, 176, 11 Sup. Ct. 758. Hence the order of the court 
requiring the issuance of thèse commissions is conclusive, and the 
fee proper, under section 828, subd. 1: "For issuing and entering 
everyprocess, commission,. etc., f 1.00." 

Item 56: Making copies of orders appointing comraissioners, and 
certiflcate and seal, sent to attorney gênerai. The above-cited act 
also requires "notice thereof [of the appointment of à commissioner] 
at once given by the clerk to the attorney gênerai." 29 Stat. 184. 
For such notice there is no other fee, ëxcept as for a copy of the 
order. As the law requires a notice, thé sélection by the clerk of 
this form is a compliance with the act, and should be regarded as 
actual and necessary. 

Item 57: The same act also requires that "said commissioners 
shall then deposit ail records and other officiai papera appertaining 
to their offices in the ofiBce of the clerk of the circuit court by which 
they were appointed." Does this authorize the flling by the clerk 
of ail papers sent in under this act? It seems clear that they be- 
come part of the records and files of the court. Some of the papers 
80 sent in would in auy event be sent up to be flled by the clerk, 
being papers in criminal cases, which there is no dispute as to the 
duty of the clerk to file; and in fact ail but five dockets are papers 
of this nature, which should hâve been flled in any event. As to 
the others, as they become part of the files of the court they should 
be properly indorsed and placed on the files. It is necessary for the 
clerk to maintain possession of the papers so sent up, to place them 
away in a safe place, and do ail such acts as are included in the flling 
fee. There is no other compensation providèd therefor, and the 
clerk should not be thus burdened without compensation, when there 
is an adéquate and proper fee. 

Item 60: Making 11 separate reports, upon request of a depart- 
ment of the government, relative to the disposition of certain crim- 
inal causes. Subdivision 8, § 828, Eev. St., provides a fee for "mak- 
ing any report, for each folio flfteen cents." One of the departments 
of the government forwarded blank forma, upon which the clerk was 
required to make up a report of certain criminal cases, and judg- 
ments therein. Each case in which this data was required was placed 
on a separate sheet by the department, thus requiring a separate 
report in each case. The fee for searching for thèse judgments was 
allowed, but the report disallowed. It seems clear that the latter fee 
is proper, under this paragraph of the fee bill, and should be allowed. 

Item 61: For making report relative to the method of taking tes- 
timony in an àdmiralty cause, in pursuance of an order of court. 
The government maintains that the fee for taking and certifying 
dépositions at 20 cents per' folio covers this fee of the commissioner 
for making his report, undet rule 35, àdmiralty rules of this dis- 
trict. This charge was made under subdivision 8, instead of sub- 
division 6, § 828, Bev. St. The number of folios of testimony was 
estimated at 20 cents per folio, and the number of folios in the re- 
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port at 15 cents. If the clerk had made the charge aa the depart- 
ment claims he should, he would hâve been entitled to 25 cents more 
than he claimed; but, estimating in the usual and proper nianner, 
it is disallowed, seemingly on the ground that it is not a sufflcient 
charge for the services, for if the estimate of the total number of 
folios had been on the basas of 20 cents per folio, as for dépositions, 
then the clerk's charges would hâve been for flve folios more than 
they were. The method hère charged for seems correct, and should 
hâve been allowed. 

Item 62: Filing affidavits for subpœna of witnesses in pauper 
criminal cases, with the order of the court indorsed thereon, direct- 
ing same to be issued, etc.. For filing this affldavit with the order 
indorsed thereon, it is contended, on two grounds, to be correct: 
First, that the fee is for filing an order of court for issue of subpœna 
for defendant's witnesses at the cost of the government. The comp- 
troller of the treasury, upon an appeal taken by the clerk, allowed 
the fee for entering thèse same orders in the journals of the court, 
in pursuance of section 878, Rev. St., which déclares, "In such cases 
the cost incurred by the process and the fées of witnesses • ♦ • 
shall be paid in the same manner as witnesses subpœnaed in be- 
half of the United States." What is the cost of process? Clearly, 
under the ruling of the comptroller, the fee for entering the order 
is allowed (2 Compt. Dec. 578), but the fee for filing the order dis- 
allowed, which is a very unreasonable and illogical discrimination. 
The fact that this order is indorsed on the back of the afiBdavit is im- 
material. The clerk can now elect to charge his filing fee as for the 
•order. It is unnecessary to discuss the second contention, relative 
to the legality of the fee independent of the indorsement of the or- 
der. 



ÛNETED STATES v. SAN FRANCISCO BRIDGE CO. 

(District Court, N. D. Californla. June 25, 1898.) 

No. 3,485. 

1. Information— Violation of Eioht-Houb Law— Intention. 

Under Act Aug. 1, 1892, making it unlawful for contractors on public 
Works to requlre or permit laborers to work more than eiglit hours in any 
calendar day, the Intention Is an essential Ingrédient of the offense, and 
must be charged in an indlctment or information. 

8. Bamb — Constrcction aftek Vbbdict. 

An allégation in an information that défendant, as a contracter on 
public Works, "required" laborers to work more than elght hours in a 
calendar day, necessarlly implles that the act was done intentlonally, and 
is a sufflcient allégation of the intent to support the information after 
verdict. 

8. United States— Jurisdiction—Land Purchased for Pdbiic Building. 

A State retains complète and exclusive political jurlsdiction over land 
wlthin its limits purchased by the United States as a site for a publie 
building, unless such purchase was with the consent of Its législature, or 
jurlsdiction has been otherwise ceded to the United States, and any offense 
against its laws commltted thereon is punishable In its courts. 

4. Bamb— Public Works— Régulation of Hours of Wobk. 

Congress has power to regulate the hours of labor which may be re- 
quired or perniitted on. publie buildings or works of the United States, 
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and the fédéral courts hâve jurlsdlctlon to punlsh violations of such régu- 
lations, thoùgb the buildings or works where committed may be sltuatsd 
or land wlthin tlje political jurlsdlction of a state. 

The San Francisco Bridge Company was conyicted of the violation, 
as a contractor on the new post office at San Francisco, of the act of 
congress of Aûgust 1, 1892, by requiring and permitting laborers to 
work on such building more than eight hours in one calendar day. 
Heard on motion in arrest of judgment 

Samuel Knight, Asst. U. S. Atty. 
E. Percy Wright, for défendant 

DE HAVEN, -District Judge. The défendant has been convicted 
of the violation of "an act relating to the limitation of the hours of 
daily service of laborers and mechanica employed upon the public 
Works of the United States and of the District of Columbia," approved 
August 1, 1892 (2 Supp. Eev. St. [2d Ed.] p. 62), and has interposed a 
motion for an arrest of judgment. Section 1 of the act referred to 
makes it unlawf ul for any oiïiCer of the United States government or 
of the District of Columbia, or for any contractor or subcontractor 
whose. duty it shall be to employ, direct, or control the services of 
laborers or mechanics upon public Works of the United States or of 
the District of Columbia, "to reqûîre or permit any such laborer or 
mechanic to wdrk more than eight hours in any calendar day except 
in case of extraordinary emergency." By section 2 of the act it Is 
provided "that any officer or agent of the government of the United 
States or of the District of Columbia, or any contractor or subcon- 
tractor whose duty it shall be to employ, direct, or control any laborer 
or mechanic employed upon any of the public works of the United 
States or of the District of Columbia, who shall intentionally violate 
any provision of this act, shall be deemed guilty of a misdemeanor." 

The information charges that the défendant was a contractor upon 
public works of the United States, to wit, the new post office of the 
United States in' the city and county of San Francisco; that as such 
contractor its duty was to employ, direct, and control laborers em- 
ployed and working thereon; and that the défendant did on the Ist day 
of December, 1897, in violation of the âct of congress above referred to, 
"require and permit said laborers to work more than eight hours in the 
calendar day last aforesaid, to wit, nine hours and forty minutes în 
such day, upon said contract and public works, there being then and 
there no case of extraordinary emergency for the employment of such 
laborers for the length of time last aforesaid, or for any length of 
time iiï excesspf said eight hours in èaid calendar day." 

The motion in arrest of judgment is based upon two grounds: 
First, it is claimed that the ipforrnation does not charge that the de- 
fendant intentionally required or permitted the laborers, employed 
by it upon the public works referred to in the information, to labor 
more than eight hours in eàch day; second, because it is not alleged 
in the information, nor was the fact proved upon the trial, that the 
United States has exclusive jurisdiction over the land upon which the 
post office referred to in the information is being constructed. 

1. There can be no doubt that, in order to constitute the crime de- 
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scribed in the law under which the défendant is prosecuted, there 
must bë an intentional violation of its provisions by a défendant; 
that is to say, the act whiçh tbat law forbids must be knowingly or 
intentionally committed, in order to make tke doing of such act a 
crime. U. S. v. John Kelso Go., 86 Fed. 304; U. S. v. Ollinger, 55 
Fed. 959. This particular intention, constituting, as it does, an essen- 
tial élément of the crime, as described in the law, must therefore be 
alleged in the information or indictment in order to sufHciently charge 
a défendant with the commission of such offense. 1 Bish. Gr. Proc. 
§§ 523-525; Corn. v. Boynton, 12 Cush. 499; Corn. v. Slack, 19 Pick. 
(Mass.) 304. After verdict, however, and in passîng upon a motion 
in arreàt of judgment, the allégations of an indictment or information 
should be liberally construed, and an informai or imperfect allégation 
of an essential fact will be deemed a sufflcient averment of such fact. 
U. S. V. Noelke, 1 Fed. 426. The information in this case does net 
in express terms charge that the act of the défendant in requiring and 
permitting its laborers to work more than eight hours in each calendar 
day was intentional, but such charge is necessarily implied from the 
language used in the information. As before stated, the intention 
which enters into the offense described in the act of congress abore 
referred to is simply an intention to do the act which is prohibited by 
that statute, and such intention is, in my opinion, in eft'ect chargea 
by the information in this case. The language of the information is 
that the défendant did require and permit its laborers to work more 
than eight hours on the day stated. To "require" is to order, direct, 
or commànd, and the charge that the défendant required its laborers 
to work more than eight hours on the day named in the information 
necessarily implies that in making such requirement there was an 
intention upon the part of tbe défendant that its order or direction 
should be obeyed. So, also, the word "permit," as used in the statute, 
means to allow or consent to; and the charge in the information that 
the défendant permitted its laborers to work more than the prescribed 
number of hours may properly be regarded as the légal équivalent of an 
allégation that such work was done with its knowledge and cotisent, 
and, if so, there was an intentional violation of the law by the défend- 
ant The information would doubtless hâve been in better form 
and more valuable as a précèdent if it had followed the language of 
the statute, and alleged, in so many words, that the défendant in- 
tentionally violated the provisions of the law by directing and permit- 
ting laborers ëmployed by it to work more than the prescribed number 
of hours; but, in my opinion, the information is suflBcient to support a 
judgment of conviction. 

2. Section 8 of article 1 of the constitution provides that congress 
shall hâve power "to exercise exclusive législation in ail cases what- 
soever, over such district (not exceeding ten miles square) as may, 
by cession of particular states, and the acceptance of congress, become 
the seat of the govemment of the United States, and to exercise like 
authority over ail places purchased by the consent of the législature 
of the State in which the same shall be, for the érection of forts, 
lïiagazines, arsenals, dockyards and other needful buildings." It i» 
ûot alleged in the information, nor does the faot otherwise appear^ 
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that thei lajid.nppn which the new San FraAdscç, post of&ce is being 
constr^cted was» purchased by tke United: States with the consent 
of the Btate> or that poljtipal jurisc^iction pver the same has been 
otherwise cedi^ to the United States by the state. Upon, t^is state 
of facts,,it;must be held that the ; state of Galifornia retains complète, 
and exclusive pQiitical jurisdiction over such.land, and, this belng 
so, there <an b§ no question that persons there committipg murder, 
or any othçr offense denounced by its laws, would be çubject to 
trial and punisàment by the courts of the state. 2 Story, Const. § 
1227; People V. Godfrey, 17 Johns. 225; Ex parte Sloan, à Sawy. 330, 
Fed. Cas. No. 12,944; U. S. v. Stahl, 1 Woçlw. 192, Fed. Cas. No. 
1&,373; as. V. Ward, 1 Woolw. 17, Fed. Cas. No. 16,639; U. S. v, 
Cornell, 3 ;Mason, 60, Fed. Cas, No. 14,867. In the case last cited it 
was said by Mr. Justice Story: 

"But although the United States may well purchase and hold lands for 
publie purposes, wlthln the territorial limits of a state, this does not, of Itself , 
oust the jurisdiction of sovereigftty of such staite over the lands so pur- 
chased. It remains until the statè has ïèlinqùished its authdrity over the 
land, elther expressly or by necessary implication." 

In view of this principle of constitutional law, it is ftow urged that 
this court is without jurisdiction to pronounce judgment upon the 
verdict, and that the act of congress should be construed as only 
applying to public works upon land over which the United States haa 
the right, under the constitution, to exercise exclusive political juris- 
diction and dominion; that is to say, that it should be construed as 
applying only to public works in the District of Columbia, or in the 
territories of the United States, or upon lands purchased by the 
United States with the consent of the state, for the érection of forts, 
magazines, arsenals, docky^rds, and othér nieedful buildings. In sup- 
port of this position, counsel for the défendant has argued, with great 
eamestness, that, unless so construed, the statute cannot be upheld, 
because congress has no power to legislate in regard to the number 
of hours laborers shall be permitted to work each day in places or upon 
land not within the exclusive political jurisdiction of the United 
States. The statute under considération, however, by its express 
tenns, is applicable only to public works of the United States and of 
the District of Columbia; sp that the question presented hère is not 
whether congress possesses the power to legislate generally in regard 
to the number of hours laborers shall be permitted to work in any one 
day when engaged in the construction of some building or in some oth- 
er employment over which the United States has no right to exercise 
any supervision or control, but rather this : Has coqgress the power 
to prescribe the terms and conditions under which labor shall be per- 
fprpied in the construction of publip works of the Uqited States, and 
without référence to the fact whether such public works are or are 
not upon land over which the national government ex;ercises exclusive 
political jurisdiction? I entertain np doubt of the authority of con- 
gress in this respect Public works are instrumentalities for the exé- 
cution of the powers of goverpmént In the construction of its public 
works, the United States exercises a power which belongs to it as * 
sovereign nation, and, as a necessary incident of its sovereignty, \^^ 
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the right to legislate in regard to ail matters relating to the con- 
struction of such Works, including the number of hours which shall 
constitute a day's labor for those employed thereon. Laws hâve 
been, passed limiting the hours for the labor of letter carriers in any 
one day (25 Stat. 157) ; and for those employed in the navy yards of the 
United States (12 Stat. 587) ; and for ail laborers and mechanics em- 
ployed "by or on behalf of the government of the United States" (15 
Stat 77); and the power of congress to pass such laws has never 
been seriously questioned. In my opinion, congress may also provide 
that laborers upon public works of the United States, whether em- 
ployed directly by the government or by a public contracter, shall 
not be required or permitted to work more than eight hours in one 
day, and may compel obédience to such a law by providing that its 
violation shaJl constitute an offense against the United States, and be 
punished as such. Kor is the power of congress to thus legislate in 
the least impaired or affected by the fact that such public works may 
be erected upon land over which the state retains political jurisdic- 
tion, as the sovereignty of the state does not extend to matters con- 
nected with or incident to the construction of public works of the 
United States; and congress in providing, as it has, for the punish- 
ment of any contractor upon such public works, or any oificer of the 
United States who should violate the provisions of the law under 
considération, was not legislating upon a subject which in any manner 
trenches upon the reserved powers of the state. The subject-matter 
of the law is one which concems only the government of the United 
States, and over which it has the right to exercise suprême and ex- 
clusive control, notwithstanding the fact that the state, for ail pur- 
poses relating to the government of the state and the administration 
of its laws, retains political jurisdiction over the land upon which 
such public works may be erected. This conclusion necessarily re- 
sults from a considération of the fact that, under American consti- 
tutional law, the national government and the states which compose 
it are clothed with separate powers of sovereignty in relation to the 
subjects within their respective constitutional sphères of action, and 
each ipay therefore exercise the powers pertaining to its own sov- 
ereignty without coming into conflict with the other. This view is 
in harmony with what was said by Chief Justice Taney in delivering 
the opinion of the suprême court of the United States in Ableman v. 
Booth, 21 How. 516: 

"The powers of the gênerai government and of the state, although both 
exlst and are exercised within the same territorial llmits, are yet separate 
and distinct sovereignties, acting separately and Independently of each other.^ 
within their respective sphères," 

The motion will be dënied. 
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LARROWB-LOISBTTB T. O'LOUGHLIN et al. 
(Circuit Court, S. D. New York. June 22, 1898.) 

1. CoPTBiGHTs— What CoirsTiTUTBS Prèvious Publication — Restriction on 
Ubb bt Pckchaser. 

The selling of copies of a book ty the author to ail persons paying him 
fot a course of Instruction connected therewith, during a number of years, 
constitutes a publication which deprives him of the right to subsequently 
obtaln a copyright, though each purchaser was bound by contract not to 
communicate the contents of the bock to any one else. 

Sl Jdbisdiction of Fédéral Courts— Copyrights. 

After a fédéral court bas determined, in an action for the infrlngement, 
that a copyright Is invaJid, it bas no jurisdiction, as between parties who are 
cltîzens Of the same etate, to grant relief on otber grounds. 

Swayne & Swayne, for complainant. 
Philip Carpenter, for défendants. 

TOWNSEND, District Judge. The complainant herein, being the 
widow, executrix, and sole beneflciary under the will of Alphonse 
Loisette, in September, 1896, duly copyrighted a work entitled "As- 
similative Memory; or How to Attend and Never Forget," — of which 
work her late husband was the author. She brings this bill to re- 
strain the défendants from selling a work entitled — "Memory: A 
Scientific Practical Method of Cultivating the Faeulties of Attention, 
Recollection, and Rétention. By A. Loisette," — published and sold by 
défendants during the years 1895 and 1896, and advertised as a system 
devised by said Loisette. 

There was an agreed statement, in which the following facts were 
admitted: 

Loisette waS the author of a systèm for training the memory, -which he 
taught extensively for many yeai:s by means of lectures, correspondence, and 
pamphlets, and prior to 1894 Loisette dld not distribute, sell, or give away any 
copies of thèse pamphlets, unless the person receiving such pamphlet previous- 
ly signed one of thèse contracts, namely: "In considération of Professer A. 
Loisette undertaking to teach me bis systèm of memory, In his own way In 
-every respect, I do hereby promise that I will not communlcate to any person 
whatsoever any Idea or part of his System of memory, without his prevlous 
consent therefor In writing; and I further agrée to pay said Professor Loisette, 
his helrs, executoiTS, administrators, and assigns, the sum ot flve hundred dol- 
lars, as llquidated damages, for each and every person to wbom I may com- 
munlcate any i Idea or part of his sàid System of memory, without said writ- 
ten consent" Prlor to 1886 said Loisette duly registered at Stationers' Efall, 
, London, England, sheets containlng hla lectures and exercises by enterlng 
the tltles thereof ; and he subseijuently ptlnted, prlor to 1883, second andthird 
éditions, In sbeet and pamphlet fonri, containlng addltlonal matter, upoh the 
pages of which was printed, "Bhtered at Stationers' Hall. Prof. A. Loisette." 
"No copies of elther of said éditions were ever flled elthér at Stationers' 
Hall or in any of the public llbraries of Great BrltaJn or- Ip the Britlsh Mu- 
séum." In 1886 he printed a fourth édition of thèse pamphlets, and entered 
the title pages thereof In the office of the Ubrarlan of congress at Washington, 
but, owing to the négligence of his agent, no copies thereof were ever trans- 
mltted to Washington. On thèse pamphlets were printed both the BngUsh 
and United States copyright notices. No persons except those who had 
prevlously signed a copy of the above contract ever had access either to said 
pamphlets clalmed to hâve been copyrighted In Bngland or those clalmed to 
hâve been copyrighted in thls country prior to 1894, except where a purchaser 
from Loisette allowed such pamphlets to be read Irrespectlve of his contract 
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Some two yeare after thls édition waa prlnted, Lolsette flret learned that 
sald copies had not been transmitted to Washington, and he then published 
another édition or reprint of said édition of 1886 wlthout said copyrlglit no- 
tices. "However, Lolsette continued after this time to circulate his édition, 
bearlng tlie Engllsli and American copyright marlis, and, further than that, 
he mlxed the two éditions indiscrimlnately, and sent ont sets having parts 
of each, some bearlng the copyright marlî and some not" "Sets hâve also 
been put out by Lolsette wherein some of the parts or books were of the édi- 
tion above referred to which hâve borne the 'Copyright, 1896,' print, and 
some were not; some were of the édition above referred to, which hâve borne 
the 'Entered at Stationers' Hall' print, and some were not; and some hâve 
had no copyright print upon them of either England or America, while others 
of the same set Issued hâve had both." "Of ail of thèse éditions, some of the 
bool£s or pamphlets bore the notice, 'Thèse lesson papers must not be shown 
to any one;' others bore this notice, 'Printed soleiy for the pupils of A. 
Lolsette.' Some had both notices, and others had neither of thèse nottees, 
nor any such notice, upon them." Thereafter Loisette issued two otlier édi- 
tions, each consisting largely of a reprint ofi said édition of 1886, tlie later 
of which was duly copyrighted by the complainant, and is the one as to 
which infringement Is alleged. The worlt published by défendants was copied 
entirely from said éditions of 1886, wlthout the consent of said Loisette or of 
complainant Défendants never purchased said pamphlets from Loisette; 
were never twund by said contract hereinbetore set forth; and were ignorant 
of any publication other than the one of 1886, from which they made thelr 
copy. 

There are some ambiguities in the agreed statement of facts. Al- 
though it appears that défendants either procured said pamphlets prior 
to 1894 from some purchaser from Loisette under said contract, or in 
1894, or thereafter, when said work had been copyrighted, it does not 
necessarilj appear that such pamphlets bore any notice of any restric- 
tion under said contract. If it can be assumed that, a? some of the 
pamphlets of ail the éditions bore some notice, and that, although 
some bore no notice, défendants probably purchased a complète set 
of pamphlets of a single édition, and therefore had notice of the re- 
striction upon some one of the pamphlets, and were therefore charge- 
able with notice of such restriction as to the séries, — facts which do 
not seem to be sufificiently proved, — the question is presented as to how 
far such restriction affects the rights of défendants, who "were igno- 
rant of any publication other than the one of 1886, from which they 
made their copy." It does not appear that défendants may not hâve 
copied the 1886 matter from the 1893 édition after Loisette had pub- 
lished, copyrighted, and publicly sold the work without any contract 
restriction. Although Loisette failed to comply with the requirement 
of the copyright statutes in England as to flling copies of his work in 
certain libraries, this did not affect the copyright, but only made him 
liable to a penalty for such failure. 5 & 6 Vict. c. 45, § 10. Loisette 
duly registered one édition of said work in England at Stationers' Hall 
in 1883, and on the oflQcial book at Stationers' Hall appears the entry, 
"Loisettian School of Instantaneous Memory, 2d Edition, published 
December 29th, 1893," and on every copy of said édition he stated that 
It was 80 registered. 

No literary work can be lawfuUy registered in England before it is 
published. Drone, Copyr. 279; Correspondents' Newspaper Co. v. 
Saunders, 11 Jur. (N. S.) 540. It must therefore be assumed that the 
édition of 1883 was published in England. By this publication Loi- 

88 F.-57 
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sètte forfeited hîs claim to a subséquent copyright in tlils country ,of 
the matter tberein eowtained. In 1806, Loisette entère^ tlie title 
pages oî the édition of 1886, of which défendants' édition is a copy, 
in the office of the librarian of congress at Washington; butalthough, 
through the négligence ,of his agent, he never filed the copies of said 
pamphlets as required by law, yet, after notice that sùch copies were 
never âled, he has circulated said pamphlets, bearing, not only an 
Engliâh copyright notice, but also a United States copyright notice, 
tliéreby pubjecting himself to liability for a penalty of $100, and has 
also published another édition without such notices, lioisette charged 
each person who took up this study individually, |25 for the course. 
He charged those who attended his lectures at his rooms in the_ day- 
time, $15 each for the course ; those who attended his classes àt hia 
rooms in the evening, $10 each for the course; and those who were 
members of correspondence classes of 10 or more persons, $5 each for 
the course. Each person received a set of pamphlets containing the 
System, with directions for putting it into usé, and with exercises 
upon the same. 

From the agreed statement of facts it appears, therefore, that Loi- 
sette advertised widely and furnished a copy of his book to any one 
who paid him $25. Those who chose to form classes of 10 could ob- 
tain a book for $10. The books were sold absolutely; no restriction 
being placed upon the titïe or upon their use other than the contract 
not to communicate to any person any idea or pa,rt of Loisette's system 
of memory. I think this distribution amounted to publication. To 
hold that a person may offer a book to every person in the world who 
will buy it and pay a certain price for it with an agreement not to 
show it to any other person, and that this course of distribution might 
be continued for many years, and then a copyright secured for the légal 
term, would be a large advance upon, and wide departure from, any 
décisions which hâve been cited in this case. In most, if not quite, 
ail the cases in which a distribution has been held not to be a publica- 
tion, the author did not part with the title to the books distributed. 

Complainant's brief probably states her case as strongly as it can 
be stated, and quotes the most pertihent authority to maintain her 
position, but she fumishes no précèdent which sustains her con- 
tention. This book was exposed for sale so that the public, with- 
out discrimination as to persons, ûiight hâve an opportunity to enjoy 
it, within the meaning of Drone, Copyr. p. 91. In Jewelers' Mer- 
cantile Agency V. Jewelers' Wéekly Pub. Co., 84 Hun, 12, 32 N. Y. 
Supp. 41, where the book remained the property of the plaintiff, 
and the respondent contracted for its return, Judge O'Brien says: 

"We thlnls the appellants overlook the fact appearjng, that the book was 
never sol^. * • * This was not such a publication as would destroy the 
plalntiff's original property rights in the book. * • * A. iierson may print 
àny numbèf of copies of which he remains the owner, and by contract may 
so restrict their use, by those to whom he lends them, as to retaln his original 
rights." 

But the Jewelers' Mercantile Agericy Case was taken to the court 
of appeals of New York, and since the argument in this court has 
been decided by that court. 49 N. E. 872. That court says: 
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"Out of a few cases of ttie same gênerai character seems to hâve grown 
the idea that it Is possible for a man, by puttlng restrictions on the use of 
hls books by subscribers, however numerous they may be, to retain In him 
forever the common-Iaw light of first publication. If that position be sus- 
talned by the judgment of the courts, then will hâve been obtained judlcial 
législation of far broader scope and ihuch greater value to authors and 
others than that ofCered by the copyright statutè." 

The opinion in that case is an exhaustive one, and is applicable to 
the one at bar; and if that décision is correct, as I believe it is, 
there was a publication in the présent case, and the copyright is void. 

Furthermore, the notice in the édition of 1886, that it was copy- 
righted in England, was équivalent to a notice that it had been 
published therein, and I think that the notice of a United States 
copyright, known by Loisette to be untrue, estops his représentatives 
from denying that it was published hère. 

Complainant's counsel insisted that défendants could only bave ob- 
tained a copy of Loisette's work, from which to make the publication 
songht to be prohibited, by means of a breach of trust, and that, 
therefore, they should be enjoined. The jurisdiction of this court is 
founded only on copyright, and there is no copyright. Oomplainant 
and the principal défendants are alleged to be citizens of New York, 
and if complainant has any cause of action founded on breach of 
trust, which the décision in the Jewelers' Agency Case would seem 
to indicate that she has not, her place to prosecute it is in the courts 
of A'ew York, rather than in those of the United States. 
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(Circuit Court, N. D. Illinois, N. D. July 5, 1898.) 

Tbade-Marks— Injunction— Cabhmerïî Bouquet Soap. 

ïbe manufacturer of Cashmere Bouquet soap, who has bullt up s 
large business in mailing and seliing It, may hâve an injunction restraln- 
ing the use by a rival manufacturer of the words "Violets of Cashmere" 
to describe another soap. 

In Equity. 

Suit by Bowles Colgate and others against Charles L. Adams and 
others to enjoin infringement of a trade-mark, and restrain unfair 
compétition in trade. 

Eowland Cox and William O. Belt, for complainants. 
Banning & Banning, for defendanta 

GKOSSCUP, District Judge, The bill allèges that about the year 
1869 the complainants began the manufacture and sale of a toilet 
soap, to which they gave the trade-mark or trade-name of "Cashmere 
Bouquet," a désignation never before used in connection with soap 
or similar prodiicts; that the complainants hâve spent large sums 
of money in advertising and popularizing their product, so that it 
has become one of the most popular toilet soaps in the United 
States; that their business in the manufacture and sale of this soap 
ander this trade-mark or trade-name has become one of great magni- 
tude; that in the trade their soap has corne to be known and called 
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for as "Cashmere Soap"; that the words "Cashmere Bouquet" and 
the Word "Cashmere" hâve become invested with a secondary mean- 
ing, as indicating complainants' product; that the défendants, soap 
manufacturers in Chicago, well knowing the value of the complain- 
ants' good will, hâve knowingly and fraudulently made use of the 
vsTord "Cashmere" in connection with their manufacture and sale of 
soap ; that the défendants hâve stamped the word "Cashmere" upon 
their soapj and upon the boxes the désignation "Violets of Cash- 
mere," being displayed and accentuated so as constitute, to ail 
intents and purposes, the name and désignation of the soap. It is 
alleged that this use of thèse words by the défendants, whether the 
complainants had a technical trade-mark or trade-name in the word 
"Cashmere" or not, constitutes an inéquitable and fraudulent com- 
pétition in business, and is a trespass upon the good will in the 
manufacture and sale of Cashmere Bouquet soap. The answer 
dénies ail thèse material allégations, and the especial défense is set 
up that the word "Cashmere" is a geographical word, and therefore 
incapable of exclusive monopoly as a trade-mark or otherwise. The 
proof satisfles me that the statement of the case by the complain- 
ants is substantially correct, and that the défendants' manufacture 
and sale of soap under the name "Cashmere," or the name "Cash- 
mere" in connection with some other name, as "Violets," is calcu- 
lated to inislead the public into the belief that in purchasing such 
soap they are purchasing complainants' soap. I think I am justi- 
fled in holding, too, that the sélection of this name by the défendants 
for their soap was due to the fact that the complainants had already 
bnilt up a large trade under that name. This would constitute un- 
fair compétition. Whether the word "Cashmere," wére this a case 
of technical trade-mark, would be held to be a geographical word, 
and therefore insusceptible of usé, under the doctrine of Mill Co. 
V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 1 need not décide. I doubt, 
hoiwever, if the word carries to the sensés any conception of place 
or geography. It was adopted, probably, because of its familiar 
Sound to the public ear in connection with shawls, and conveys, 
if anything, an impression rather of fineness and softness, than of 
place. It is not, of course, strictly a word of quality, but by asso- 
ciation impresses the mind with the thought of superior or désira- 
ble quality, rather than of place. Whatever would be my ruling 
were it a trade-mark case, pure and simple, the case, as presented, 
being one of unfair and inéquitable compétition, is controlled by 
Flour-Mills Co. v. Eagle, 30 C. C. A. 386, 86 Fed. 608, recently de- 
cided by the circuit court of appeals for this circuit, and an injunc- 
tion must go against the défendants. 

The défendants insist that complainants are entitled to no in- 
juhction, by reason of abàndonment. This contention flnds no 
satisfactory support either in the proven facts or the law. A de- 
cree may be drawn for an injunction only and costs. 
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NEW BEPARTUEB BELL CO. v. CORBIN et al. 

(Circuit Court, D. Connecticut June 23, 1898.) 

No. 891. 

L Patents— Invention— Spécial Equities. 

The fact that, from the previous relations and conduct of the partie», 
there are spécial equities In favor of complainant (as where an employé, 
after making an invention and assigning it to his employer, leaves the 
employment, enters that of another, and procures a new patent to avoid 
the former one), is not to be considered in determining the question of 
patentable invention, since the public interest demands that the true facts 
s^hall be known as agalnst the original patent. 

8. Same — Limitation of Claims. 

Wheu, on the face of the spécifications and clalms, and through the 
file wrapper and correspondence with the patent oiïice, the inventor bas 
stated that he confines himself to the spécifie form shown, asid wheu. 
furthermore, the prier art shows that on any other tbeory the patent must 
be void for lack of novelty, the patentée will not be permitted to extend 
the scope of his clalms. 

6. Same— Bells for Cars, 

The Kockwell patent, No. 517,395, for improvements lu bells, construed, 
and held not infringed. 

Tliis was a suit in equity by the New Departure Bell Company 
against P. & P. Corbin and E. D. Rockwell for alleged infringement of 
letters patent Ko. 517,395, issued Maich 27, 1894, to E. D. Rockwell, 
for improvements in bells. 

Newell & Jennings, for complainant. 

Mitchell, Bartlett & Brownell, for défendants. 

TOWN^SEND, District Judge. This case présents the common fea- 
tures of a complainant claiming as assignée under a patent to one of 
ils employés, of the employé entering the service of another company, 
and getting up a new patent to avoid the former one, and the défenses 
of lack of patentable novelty and noninfringement in view of the rela- 
tions of the parties and the prior art. It is strenuously argued in 
thèse cases, and seems to be assumed by counsel, that, inasmuch as 
the equities are against such défenses, the patent is entitled to a favor- 
able considération upon die question of validity against them. I do 
not so understand the law. It niay be true that, upon the naked 
question of infringement, thèse considérations are relevant in suggest- 
ing a favorable considération to the patent; but as was said by Mr. 
Justice Shiras, in Haughey v. Lee, 151 U. S. 285, 14 Sup. Ct. 332, 
"the défense of want of patentable invention in a patent opérâtes not 
merely to exonerate the défendant, but to relieve the public from an 
asserted monopoly." In such cases the public interest demands that 
the true facts shall be shown as against the original patent, which has 
been secured by the patentée from the patent office, upon représenta- 
tions that it covers a valuable invention. 

This patent is limited in terms to a certain form of gong or bell for 
cars. Every élément of the patented combination was old, and it la 
diiBcuIt to understand upon what theory the patent oflSce granted it. 
The only theory which receives any support is that advanced by the 
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défendant, namely, that the inventer claimed the spécifie construction 
shown, with ail the self-imposed limitations of his claim as to détails, 
and secured a patent on the ground that the adaptation of well-known 
constructions to spécifie purposes of a car bell involved some slight 
exercise of inventive skill. In the familiar statement of the well- 
settled law bj Mr. Justice Brown in Potts v. Creager, 155 II. S. 608, 
15 Sup. et. 194, is found the reason f or such narrow patents, namely, 
that it might require as much exercise of inventive ingenuity to adapt 
a construction fouhd in one branch of the art to the varied require- 
ments of another branch of the art as to originally invent or devise a 
new construction. But when, as in this case, upon the face of the 
spécification and claims, and through the file wrapper and corres- 
pondence with the patent office, the inventor has stated that he con- 
fines himself to the spécifie form shown, and when, furthermore, the 
prior art shows that upon any other theory the patent must be void for 
lack of patentable novelty, the patentée will not be permitted to ex- 
tend the scope of his claim. 

Although the patent is for a bell for cars, no car bells were ever 
made under it, and the complainant now seeks to enjoin the défendants 
from using a similar construction for a bicycle bell. The bell itself 
is precisely the same in construction as the one which the court of 
appeals held to be void for want of patentable novelty, in New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co., 19 G. C. A. 534, 73 Fed. 469, 
except that in that case the bell was provided with a thumb pièce, 
while in this case the patent covers a projecting cog wheel. That thèse 
parts are interchangeable or équivalent is shown in patent No. 500,951, 
applied for by the patentée of the patent in suit within one week after 
he filed his application for said patent, and by the history of said pat- 
ents in the patent oflflce, and by a great number of prior patenta 
Furthermore, the single claim of the patent in suit contains a mistake, 
which renders the meaning of the claim unintelligible except by altéra- 
tion. Let the bill be dismissed. 



THH IRIS. 

(District Court, D. Massachusetts. June 23, 1898.) 

No. 933. 

1. Mahitimb Libns— Repaies Adthobized by Ostensible Ownkb. 

Where a vessel is sold, and, after part payment of the purchase prlce, 
Is dellvered to the purchasers, under the clrcumstances stated below, 
with authorlty to repair her at their own expense, the seller thereby In- 
vests the purchasers with power to create a lien for repàirs made by per- 
sons wlthout notice of the vendor's tltle. 

9. Bame— Inquibt as to Title. 

TJnder the clrcumstances stated below, a repalrer may rely on the ap- 
parent authorlty of the légal possessor and ostensible owner of a vessel 
to bind her for necessary repairs, and need not institute an Inqulry Into 
her record title. 

8. Lien Given bt Statute — Intent to Giva Crédit to Vessel. 

In determining if crédit was given to the vessel or only to her owner, 
In the absence of express agreement, regard wlU be had to the clrcum- 
stances of eaeh case, Including the laws and usages of the port in which 
the repairs were made. 
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1 Eepaibs Authorizbd bt Ostensiblk Ownbr — Pbrbonal Liabilitt of 

OWNER. 

The owner of a vessel Is not personally liable for repairs made In re- 
liance on the ownerstiip of one whom he had clothed wlth possession and 

apparent ownership. 

Cai'ver & Blodgett, for libelants. 
Charles 8. Hamlin, for respondent. 

LOWELL, District Judge. The steamer Iris was the property of 
Mr. Woodworth, the claimant, and her home port was Boston. Hav- 
ing been laid up for several jears, she was greatly ont of repair, both 
as to her hull and her machinery. On December 23, 1897, Woodworth 
agreed to sell her to the North American Mining & Transportation 
Company. A part payment of $1,000 was made at the time the agree- 
ment was signed, and the balance of the purcha«e money, |6,000, was 
to be paid on or before February 21, 1898. By the agreement, the 
Company was permitted to "make such altérations and repairs, such 
as painting and joiner work, etc., as may be necessary to put said 
vessel in proper trim for a voyage to Alaska; to move her to some 
proper place in Boston where she may midergo the above repairs, etc., 
at the expense of" the company. The agreement further provided 
that if the full purchase money was not paid by February 21, 1898, 
the company should forfeit whatever money had been paid; aiso, 
expenses incurred by it on repairs, etc., at that time. On February 
21 a further part payment of $2,000 was made, and the time of final 
payment was extended to March 14. Before that time the company 
had become hopelessiy insolvent, and the claimant thereupon retook 
the steamer. At various times in January and February the libelants 
made repairs on the steamer, and furnished her with supplies. They 
assert a lien under Pub. St. Mass. c. 192, § 14 et seq. The claimant 
dénies that the vessel is liable for the repairs. 

About January 4, 1898, one Bartlett, a master mariner, was engaged 
by the company as master of the Iris, and was directed to cause her 
to be repaired so that she could make the proposed voyage to Alaska. 
The company gave him a letter, addressed to the claimant, which read 
as follows: "Please give Cap tain Bartlett an order for removing the 
Iris to Simpson's dry dock on our account." The claimant thereupon 
gave Capt. Bartlett an order, addressed to the custodian of the Iris, 
directing him to deliver the steamer Iris to the bearer, to be taken to 
East Boston. Capt. Bartlett took her to Simpson's dry dock ac- 
cordingly, procured a survey of her by the United States inspectors, 
and engaged the libelants to make the repairs, most of which were 
ordered by the inspectors. Ail the repairs made were reasonably 
necessary. Doubtless, they were more extensive than had been con- 
templated by the parties at the time the agreement was signed, and 
the nature of some of them lies outside the précise terms of the agree- 
ments ; but they were necessary to carry out the gênerai intent of the 
parties, the claimant was suflSciently informed of their nature as they 
were made, and he offered no objection to their exécution. As against 
the libelants, he cannot now be heard to object that they were made 
in violation of the contract. By thus delivering the Iris into the 
charge of the company, and permitting it to employ the libelants in 
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making repairs on the vessel without giving them notice of liis title 
to the vessel, I think that the claimant held ont the company 
to the libelants as the owner of the vessel, so that, as between the 
libelants and the claimant, the company is to be taken as her owner. 
There is hère no question of mortgagee's rights, and, as between the 
claimant and the company, the former is, of course, the true owner; 
but that the company was the owner of the vessel, at least in so far 
as to be able to create a lien upon her for repairs, seems to me the 
conclusion which a reasonable man in the libelants' position would 
draw from the claimant's conduct. Very extensive repairs were to be 
made. The exécution of thèse repairs, under the statutes of Massa- 
chusetts, frequently gives rise to a lien. It was probable that some, 
at least, of the contractors would seek to hold the vessel for the 
amount of their bill. They understood, as Capt. Bartlett understood, 
that they had a lien. The understanding was not the less deflnite be- 
cause unexpressed. Capt. CrandaH's understanding of the matter 
exemplifies the view of it which would be taken by a reasonable man. 
In the absence of notice, and under the circumstances of the case, a 
delivery of the vessel to the company seems to me a waiver of any 
objection against the création of a lien by the company. 

It is argued that no représentations were made by the claimant to 
the libelants. But it was the claimant's conduct, rather than his 
words, which constituted the représentations; and this conduct, as 
the claimant should bave foreseen, naturally influenced the libelants' 
actions. Moreover, as will be shown, the claimant made several 
verbal représentations to Capt. Bartlett, which représentations, as 
might hâve been expected, determin.ed Bartlett's conduct to the libel- 
ants, and so atïected the libelants' action. It may be said, of course, 
that the libelants should hâve inquired of the claimant. But few, if 
any, of them knew of his existence, and this ignorance of theirs the 
claimant must hâve known to be probable. Moreover, it is by no 
means clear that a visit to Mr. Woodworth would hâve enlightened 
anybody. A moment after he had given Capt. Bartlett the written 
order to the custodian of the vessel, Capt. Bartlett came back into 
his oÊQce, and asked if it was ail right to make thèse repairs on the 
boat. Mr. Woodworth testified that he replied that he had nothing 
to do with the repairs; that he had sold the boat to the transportation 
company, which had paid a forfeit of |1,000, and had 60 days in which 
to pay the balance; that his whole interest in the boat was to get the 
balance of the money, and see that she was not injured by the repairs; 
that he had given the transportation company permission to make 
the repairs at its own expense, so long as it did not injure the 
vessel. This is Mr. Woodworth's story. On the other hand, Capt. 
Bartlett and Mr. Bail, an encineer, testified that, in reply to Capt. 
Bartlett's question, Mr. Woodworth said that he might go ahead and 
make repairs, and that anything said by the agent of the transporta- 
tion company was right This confiict of testimony does not seem 
to me very important. Capt. Bartlett sought to learn if he might 
make repairs on the vessel as directed by the company. Mr. Wood- 
worth told him that he might do so, but that he (Woodworth) would 
not pay the bills, inasmuch as they were to be paid by the company 



THE IRIS. 905 

which had bought the vessel. Even if Mr. Woodworth described 
to Capt Bartlett the contract of sale as precisely as Mr. Woodwotth 
testifled that he did, still I think he came short of indicating that 
the repairers were to hâve no lien upon the vessel. He told Capt. 
Bartlett that he had sold the vessel to the Company, and he did not 
add explicitly that the title to the vessel had not yet passed. Doubt- 
less, a lawyer would hâve drawn from his words an inference to that 
effect, but it is not at ail clear that a sailor would naturally do so. 
Mr. Woodworth desired to impress upon Capt. Bartlett that he (Wood- 
worth) was not to be held personally liable for any work done on the 
vessel. That he made abundantly clear, but I do not think his lan- 
guage fairly suggested any intention to négative the company's right 
to create the lien which existed under the law of Massachusetts in 
the case of repairs made upon a vessel. In this interprétation of his 
language I am confirmed by an interview between the claimant and 
Capt. Crandall, the United States inspector. Capt. Crandall, who 
feared that a misunderstanding might exist concerning the lien of the 
libelants, went to Mr. Woodworth soon after the repairs were begun, 
and asked him if the steamer was reallv sold to the company, to which 
Mr. Woodworth replied in the affirmative. Capt. Crandall con- 
tinued by explaining the reason of his question, sayirig that he did not 
know how it might turn out with Mr. Woodworth if the company did 
not pay the bills. Capt. Crandall added that he knew that the libel- 
ants had the steamer to fall back upon. and would naturally look to 
her for the payment of the bill. Mr. Woodworth replied that it was 
understood that the company should fit up the vessel, but said noth- 
ing indicating any understanding on his part that his ownership was 
to defeat the usual lien. This conversation was brought to the no- 
tice of Capt. Bartlett, and naturally confirmed him in his belief that 
he had full power over the vessel. It is valuable, also, as indicating 
clearly what was Mr. Woodworth's conception of the whole transac- 
tion. I doubt if he ever gave the idea of a lien a moment's thought. 
Even the assertion by Capt. Crandall that a lien existed did not inter- 
est him. lie was careful to assert to every one that he was not to 
be held personally liable for the cost of the repairs, but he perraitted 
every one to assume that the lien existed. Not only, then, did the 
claimant's conduct naturally lead the libelants to think that the 
company had a right to create a lien upon the Iris for the repairs 
executed, but the claimant himself, when questioned, gave a silent 
assent to that interprétation of the contract of sale. 

The view I hâve taken of the efl'ect of the transaction is sustained 
by several decided cases, such as The John Farron, 14 Blatchf. 24, Fed. 
Cas. No. 7,341, reversing the décision of the court below; The James 
H. Prentice, 36 Fed. 777; The Alvira, 63 Fed. 144; The James 
Smith, 2 Pars. Shipp. & Adm. 146. In The H. C. Grady, 87 Fed. 232, 
the repairs, for the cost of which a lien was claimed against the vessel, 
were executed in part after the libelants knew that the person who 
had ordered the repairs, and into whose custody the vessel had been 
put, was not her owner. This knowledge was certainly sufiBcient to 
put the libelants upon inquiry. As to the remaining repairs, it is 
not stated plainly in the opinion if, at the time of their exécution, the 
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libelants knew the claimant's relation to the vessel. From the factS; 
which are stated, I am disposed to infer that the libelants did know 
it, or ought to hâve known it; and, if so, The H. C. Grady is entirely 
distinguishable from the case at bar. It is true that it is said in 
the opinion, at page 238, that the possession of the steamer did not 
give ostensible authority to create a lien for repairs. In Tbe H. 0. 
Grady, as in The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, this may well 
hâve been true. Mère possession does not always give such au- 
thority, butj in the case at bar, possession, taken together with the 
other évidence in this case, seems to me to confer upon the possessor 
"ostensible authority." I need not hère discuss the cases of which The 
Valencia is a type. In that case the supplies were fumished on the 
order of a charterer, and it was held that the circumstances put the 
libelant upon his inquiry as to the existence and terms of the charter 
party. See, also, The H. C. Grady, 85 Fed. 239. I can flnd nothing 
in this case to put the libelants on inquiry. It is true that, if they 
had gone to the registry, they would hâve found that Woodworth 
was the owner of the vessel; but I think they were justified in relying 
upon Woodworth's holding ont the company as the ovyner of the 
Iris, without instituting an inquiry into the condition of her record 
title. If they were bound to go, then every repairer who contracts 
with the légal possessor and ostensible owner of a vessel takes his 
risk that the registry may disclose some defect in the possessor's 
title. Indeed, if the libelants had gone to Woodworth himself, as 
has been already observed, it is improbable that they would hâve been 
undeceived. 

Assuming then, as between the libelants and the claimant, that the 
Company is to be taken as the owner of the vessel, at least so far as 
to be able to create a lien upon her for repairs, I must next consider 
if the libelants obtained that -lien. That they are within the terms of 
the statute, there can be no doubt; but, as was said in The Lotta- 
wanna, 21 Wall. 588, in order that this court may enforce the statu- 
tory lien, not only must the requirements of the statute be complied 
with, but, in addition thereto, in order to bring the lien within the 
jurisdiction of a court of admiralty, crédit must be given the vessel. 
See, also, The Valencia, 165 U. S. 264, 17 8up. Ct. 323. In the case at 
bar it is clear that the libelants intended to give crédit to the vessel, 
and did this so far as they were able; that is, they consistently 
charged the repairs to the vessel, and looked to the vessel for reim- 
bursement. It is also true that if they had applied to the company, 
which, in my opinion, must be held to be the owner of the vessel so 
far as they are concerned, that company would undoubtedly hâve ex- 
pressly assented to tbe lien. This application, however, the libelants 
did not make. It is contended by the claimant that, while repaira 
made on the vessel at her home port may give a lien if it is expressly 
agreed to by both parties, yet the presumption is that no such lien 
exists, but that the crédit is given solely to the owner, — in this case, 
the transportation company. 

By the civil law, a lien in favor of those who make repairs exists 
against both foreign and domestio vessels; and tMs apparently as a 
matter of strict right, and not in conséquence of a presumption tbat 
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such a lien has been agreed to in the particular case bj tbe vessel's 
owner. Lord Stowell has stated that this was once the law of England. 
See The Zodiac, 1 Hagg. Adm. 321, 325. And such apparently for some 
years the law was held to be in this district. See The Greorge T. Kemp, 
2 Low. 477, Fed. Cas. No. 5,341. In England the common-law courts 
hâve encroached so far upon the jurisdiction of courts of adiniralty 
that the repairer has now no maritime lien, unless he has taken and re- 
tained possession of the vessel. See The Henrich Bjorn, 10 Prob. Div. 
44, 11 App. Cas. 270; The Marion, 1 Story, 68, Fed. Cas. No. 9,087. In 
the United States the maritime lien of the repairer exists in fuU force, 
if the repairs are made on the crédit of a foreign vessel; and, in the 
absence of the owner, it is said that repairs made upon a foreign 
vessel are presumed to hâve been made upon its crédit. But if the 
owner be présent, though in a foreign port, it has been said that 
there is a presumption that the repairs were made, not on the crédit 
of the vessel, but on the crédit of the owner personally. Thomas 
V. Osborn, 19 How. 22. The présence of th.e owner does not, how- 
ever, defeat the lien as a matter of law, but at most does no more 
than establish a presumption of fact that the lien does not attach. 
See The Kalorama, 10 Wall. 204. This presumption that a lien does 
not exist for repairs made upon a foreign vessel, if the owner be 
présent, is, in différent decided cases, rested upon one or more of three 
grounds : 

Mrst. It has been said that, if the owner be in the port, the master 
of the vessel has no implied authority to bind either him or his vessel. 
This proposition seems in gênerai to be sound; for, in so important 
a matter, the repairer, if he wishes to bind the master's principal, 
should apply to the principal himself. Where the owner is absent, 
the master of the vessel has very extraordinary authority; but, where 
the owner is present, it is but reasonable to hold that the master's 
authority is much curtailed. "Undoubtedly the présence of the owner 
defeats the implied authority of the master." The Kalorama, 10 
Wall. 204, 214. If, however, the owner himself authorizes the re- 
pairs, no question of the master's authority is involved; and, if the 
owner expressly or impliedly assents that the repairs shall be made 
on the crédit of the vessel, the vessel is bound. Thus, it is said in 
The Kalorama: 

"When the owner Is present, the implied authority of the master for that 
purpose oeases; but, if the owner gives directions to that effect, the master 
may well order necessary repairs and supplies, and, if the ship is at the time 
In a foreign port, • * • those who make the advances will hâve a mari- 
time lien, If they were made on the crédit of the vessel." 10 Wall. 213. 

Second. It has been said that, when the owner is present in a for- 
eign port, the repairer has ordinarily no lien upon the vessel, because 
in such case the repairer is presumed not to care for a lien upon the 
vessel, but to be satisfled with the personal liability of the owner. 
This state of mind on the part of the repairer is a question of fact 
In The George T. Kemp, Judge Lowell says that he never heard of a 
repairer who was satisfled with the owner's personal liability, but 
pa-haps that is stating the rule too strongly. If the contract for 
repairs be duly authorized and binding upon the owner, however, a 
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lien upon the vessel will exist, if the circumstances of ttie case sliow 
tiiat there was an understanding that the repairs should be made on 
the vessel's crédit. The question to whom or to what crédit is given 
should be answered after considération of ail the facts, including the 
usages and laws of the country where the port is situated. 

lliird. It is said in not a few cases that the lien of the repairer is 
conditioned upon a necessity for pledging the crédit of the vessel in 
order to prosecute the voyage, and that this necessity is presumed not 
to exist when the owner is présent in the port. However it may be 
historically, the statement is now incorrect or meaningless. In the 
absence of the owner, the necessity is conclusively presumed; and 
though the owner be présent, and abundantly supplied with money, 
his agreement to a lien will bind the vessel. 

Thèse three différent principles, according to which it is held to be 
presumed that there is no lien when the owner of a foreign vessel is 
présent in port, hâve been stated indiscriminately as if they were 
identical, yet plainly the nature of the presumption will differ greatly 
according as it dépends upon one or another of them. It seeras, 
on the whole, that in the United States a repairer has a lien on a for- 
eign vessel, if the repairs were made on the vessel's crédit; that, if 
the owner was absent from the port where the repairs were ordered 
by the master, there is a presumption of fa et that the master had au- 
thority to order them, and that crédit was given to the vessel. Where 
the owner is présent, he must order the repairs himself, or authority 
from him to order the repairs must be shown. Where he has ordered 
them himself, or due authority from him is shown, the exécution of 
the repairs will or will not be deemed to give rise to a lien, according 
to the facts of the case, including the laws and usages of the port. 

Thèse principles of maritime law applicable to liens upon foreign 
vessels hâve now to be applied to liens upon domestic vessels given by 
.-statute. Thèse last liens are enforceable in the courts of the United 
■States, and in those courts onlv. The Lottawanna, 21 Wall. 558; The 
•Glide, 167 U. S. 006, 17 Sup. Ct. 930. In order that a lien may attach, 
not only must the terms of the statute be strictly complied with, but 
the libelant must show that crédit was given to the vessel. The Lotta- 
wanna, 21 Wall., at page 581. The repairing a domestic vessel has 
:been likened to the repairing a foreign vessel whose owner is présent 
:in the port; and it has been said that in the case of a domestic vessel 
there is a presumption that the repairs were not made on the crédit 
'Of the vessel, and that there is therefore a presumption that the lien 
does not exist. As in the case of a foreign vessel, so in the case of a 
domestic vessel. If the presumption be taken to mean that the author- 
ity of the master of a domestic vessel to contract for her repair cannot 
always be presumed, the statement is reasonable. The owner of a 
domestic vessel in some cases must be sought out, and the authority 
of the master to bind him will not be presumed as readily as in the 
case of a foreign vessel whose owner is absent; but where the master 
had authority to order the repairs, or where they were ordered directly 
by the owner, it seems that crédit is to be deemed to hâve been given 
to the vessel, or to the owner personally, or to both, according to the 
laws and usages of the domestic port, and the circumstances of the 
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particular case. That a lien upon a foreign vessel is not conditioned 
upon a necessity to pledge the vessel's crédit bas been shown, and it 
may safely be said that a necessity for pledging the vessers crédit has 
notbing to do with a lien upon a domestic vessel, except, perhaps, as 
évidence that crédit was given to the vessel rather than to the owner. 
It is tolerably plain that the purpose of the statuts was not so much 
to aid a domestic vessel in distress as to protect the repairer. 

In The Valencia, 1G5 U. S. 264, 271, 17 Sup. Ot. 323, it is said, in- 
deed, that: 

"In tbe absence of an agreement, express or implied, for a lien, a contract 
for supplies made directly with tl^^ owner in person is to be takeu as made 
on his ordinary responsibility, without a view to the vessel as the fund froœ 
which compensation Is to be derived." 

In ïbe Valencia, however, the real dispute was concerning the au- 
thority of the person ordering the supplies, and the remark above 
quoted was made obiter. That an agreement for a lien, expressed or 
implied, is necessary, there can, of course, be no doubt. The question 
to be answered is this: From wliat facts is a lien to be implied? In 
The Valencia, the law, usages, and circumstances may well bave been 
différent from those in the case at bar. In the case of The St. Jago 
de Cuba, 9 Wheat. 409, 416, 417, also. from the opinion in which a 
part of the above-cited extract from The Valencia is quoted, the ex- 
pressions relied on by the claimant were made obiter. It must be 
added that a lien in favor of any material man or laborer is, by reason 
of the numerous statutes which bave given such liens, much less in 
dérogation of common custom than it was 75 years ago, when The St. 
Jago de Cuba was decided. This change of law may well modify a 
presumption of fact which was properly drawn under otber condi- 
tions. 

Applying the principles above stated to the facts of this case and 
having assumed, for the reasons flrst given, that the transportation 
Company is to be treated as the owner of the Iris, we flnd that the 
repairs were made upon her, and the supplies furnished, by the order 
of Capt. Bartlett. It has not been suggested in argument that Capt. 
Bartlett did not bave full power to bind the company for the ma- 
terials, repairSj and supplies, and it is admitted that the company is 
itself liable for them to the libelants. Inasmuch as the laws of 
Massachusetts give a lien generally in thèse cases, which fact must 
be presumed to bave been known to ail parties coneerned, and inas- 
much as the custom of repairers is to look to tbe vessel for crédit, I 
think it is not going too far to hold that in this case crédit was given 
by the libelants to the Iris without the objection, and with the assent, 
of tbe company. There must tberefore be a decree for the libelants. 
The conclusion is the more satisfactory because any otber would do 
great injustice. That the claimant, who owned on January 1 a 
thoroughly unseaworthy vessel, should on April 1, without tbe 
expenditure of a cent, own a thoroughly seaworthy vessel, and $3,000 
to boot, while those whose labor repaired tbe vessel go without pay, 
is a conclusion which should be escaped, if escape is in any way légal. 
, Tbe .claimant has filed a pétition to bave his stipulation canceled 
upon tlie ground that it is for a larger amount than the true value of 
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the steaïner. As the claimaùt entered into the stipulation deliber- 
ately, and without objection to its amount, his error in valuation is 
net a suflBcient reason for cancellation. 

The claimant aiso bas asked that his liability be limited to the yalue 
of the steamer, or, rather, to the amount of his stipulation. Clearly, 
the libelants bave no right to a decree against the claimant in per- 
sonam. It has been held. that they hâve a lien upon the vessel, be- 
cause the claimant held out to them the transportation company as 
its owner; but it would be highly unjust to permit the libelants to 
deny the claimant's ownership for the purpose of maintaining their 
lien, and in the same action to assert his ownership for the purpose 
of holding him personally liable. Capt. Bartlett had in fact no au- 
thority to bind the claimant personally, and no one of the libelants 
ever supposed that he had. He had authority only to bind the com- 
pany, and to create a lien upon the vessel. The fact that the vessel 
is liable does not conclusively establish the liability of her owner. 
See Henry, Adm. Jur. & Prac. § 42; The Freeman v. Buckingham, 18 
How. 182; The Alvira, 63 Fed. 144, 145. 



THE FRED M. LAWRENCE. 
(District Court, E. D. New York. May 27, 1898.) 

Admiraitt Practicb— Surrs in Rem— Relbase Bond— ADDiTiONAii Securitt. 
Under the admiralty rules of the district court for the Eastern district 
of New York, where the original suratles In a stipulation for the release 
of a vessel in an action in rem hâve become Insolvent the court may order 
the security to be strengthened, and, in default of obédience to such order, 
may strike out the claimant's answer, and allow Ubelant to hâve a decree, 
enforceable against the claimant and such sureties, to the same estent as 
would be proper If no issue had been raised on the merlts. 

This was a libel in rem by the Union Marine Insurance Company, 
Limited, against the steam canal boat Fred M. Lawrence. 

Carpenter & Mbsher, for libelant. 
Hyland & Zabriskie, for claimant. 

THOMAS, District Judge. The question involved on this motion 
is this : May the court order the security given on the valuation of 
a vessel seized in an action in rem, to secure the release thereof, 
to be strengthened, upon the original sureties becoming insolvent; 
and, in default of obédience to such order, may the claimant's answer 
be stricken out, and the libelant allowed to hâve a decree, enforceable 
against the claimant and such sureties, to the same extent as would 
be proper if no issue had been raised on the merits? 

The Eevised Statutes (section 913) authorize the district court to 
make rules, not inconsistent with the laws of the United States, rela- 
tive to forms and modes of procédure. Pursuant to this power, the 
court of this district has established certain rules, stating under 
what conditiions a vessel seized in an action in rem will be surren- 
dered to a claimant thereof, and the alleged lien of the libelant there- 
on be released. Thèse rules provide that such resolt may be et- 
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fected by the libelant giving a stipulation with sureties, as required, 
and that "such stipulation sMIl contain the consent of the stipulators, 
that in case of default or contumacy on the part of the principals or 
sureties, exécution to the amount named in such stipulation may is- 
sue against the goods, chattels and lands of the stipulatora" Rule 
23 provides: 

"In ail cases of stipulations In civil and admirai ty causes, any party having 
an Interest in the subject matter may at any time on two days* notice, 
move the court on spécial cause shown for greater or better security; and 
any order made thereon may be enforeed by attachment, or otherwise." 

With such rules in existence, the libelant and his sureties, with pré- 
somptive knowledge thereof, executed a stipulation as follows: 

"• ♦ • And whereas, a claim to sald vessel bas been flled by Bllzabeth 
B. Hickok, as owner, and the value thereof bas been fixed by consent at thirty- 
four hundred dollars, as appears from sald consent Indorsed hereon and now on 
file in said court, and the parties hereto hereby consentlng and agreeing that. 
In case of default or contumacy on the part of the claimant or her sureties, 
exécution for the above agreed value, with interest thereof from this date, 
may issue against their goods, chattels, and lands: Now, therefore, the con- 
dition of this stipulation Is such that if the stipulators undersigned shall 
at any time, upon the interlocutory or final order or decree of the sald dis- 
trict court, or of any appellate court to whieh the above-named suit may 
proeeed, and upon notice of such order or decree to Hyland & Zabriskie, 
Esquires, proctors for the claimant of sald steam canal boat, abide by and 
pay the money awarded by the final decree rendered by this court or the 
appellate court if any appeal intervene, then this stipulation to be void; 
otherwise to remain in fuU force and virtue." 

Thereupon such stipulation was tendered, and the court was asked 
to accept it as a considération for the release of the vessel, and in 
substitution thereof. The sole purpose and object of the stipula- 
tion is to obtain the release of the vessel to the claimant. As the 
court no longer holds the vessel in trust for the satisfaction of any 
judgment that may be recovered by the libelant, and as the vessel 
cannot be reseized, only recourse to the stipulation can be had to 
secure the payment of such judgment. Hence the stipulation should 
be sufScient at the outstart, and its sufflciency should be maintained. 
Eule 23 authorizes the court to require "greater or better security" 
at any time, the stipulation is executed and delivered in contempla- 
tion of such rule, and the rule impliedly becomes a part of the stipu- 
lation. The stipulation is merely given in place of the res, and takes 
the place of a fund or property applicable to the payment of a decree in 
libelant's favor. The court, in efifect, rules: 

"If the claimant, with sufficient sureties, will give a stipulation condltioned 
that the claimant shall obey any lawful order or decree of the court in the 
action, the res may be released, and an order that 'greater or better security' 
be given, shall be a lawful order, within the meaning of this rule; and such 
terms of the court shall be deemed accepted by the claimant and his sureties, 
by the giving of such stipulation." 

This does not mean that the valuation of the res may be increased ; 
that is fixed once for ail; but the court may direct that the security 
based upon such valuation be strengthened. Now, the stipulation is 
given in accordance with rules of court; greater or better security 
may be ordered at any time; and, in default of compliance with this 
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direction, the same rule authorizes the court to enforce the order "by 
attacliment or otherwise"; and it haa been held that this indudes 
power to strike ont the answer^ if one bas been interposed. Tlie 
Yirgo, 13 BlatcM. 255, Fed. Cas. No. 16,976; The City pf Hartford, 11 
Fed. 89. That this is a just exercise of power, binding on the sure- 
ties, appears from tliis. The stipulation is not given to enable the 
claùnant to appear, or appear and answer. It is simply given to 
obtain a release of the res. The daimant may answer, whether the 
stipulation for the value of the res be or be not given. If he answer, 
the court may strike ont the answer if the claimant fail to comply 
with its lawf ul order. The rules and the stipulation contemplate 
such action by the court. With the answer stricken ont, the case 
proceeds to judgment as if no answer had been filed ; and the sureties 
are then called upon, to the extent of their liability, to discharge the 
judgment. The sureties did not contract that they would be obli- 
gated to pay any claim of the libelant that should be established after 
answer filed, and a final détermination of the issue thus raised in 
behalf of the claimant. Their liability was the same whether judg- 
ment wént by default or after trial. i?he stipulation was to pay any 
judgment which the court had power to order. Certainly the court 
had power to order the claimant to give additional security, and in 
default thereof to strike out the answer, and thereafter leave the 
libelant to make proof of his claim, and, if he did se, to order a judg- 
ment therefor. Such a judgment is a lawful judgment, and the stipu- 
lators agreed to pay ail lawful judgments, up to the amount of the 
valuation of the property. This conclusion is logical ; accords with 
the rules of the court, and with the very terms of the stipulation. 
However, it is just that the sureties should hâve an opportunity to 
protect themselves. Hence, if the claimant fail to observe the 
order of the court for greater or better security, the sureties should 
hâve an opportunity to fulfiU the order. In the présent case the sure- 
ties may fumish such sulïicient security within 10 days from the en- 
try of an order pursuant to this opinion, and thereupon a trial of the 
issues raised by the libel and the claimant's answer may be had at 
such time as the court shall direct. Otherwise the answer will be 
deemed stricken out, and the libelant may proceed in the action as if 
no answer had been interposed. 
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TERRE HAUTE & I. R. 00. T. HARRISON et al. 

(Circuit Court of Appeals, Seventh Circuit March 1, 1898.) 

No. 461. 

1. Priobity of Railboad Mortgage — Opbbating Agrbembnt — Equitable 
Lien for Bettekmbntb. 

A railroad company in possession of a branch Une under an operating 
agreement wherein It agreed to take up, and hold as security, a mortgage 
tliereon, cannot acquire an équitable lien, prior to the mortgage, on any 
part of the mortgaged property, for betterments thereto, or for any bal- 
ance due it on an accounting with the mortgagor. 

a. Same — Invalidity op Opebating Agreement — Equitable Lien pob Bet- 
terments. 

Where a branch line, held by a railroad company under an Invalid oper- 
ating agreement, was, with the consent of sueh company, mortgaged by 
the owner to procure money to build an extension and pay for additional 
equipments, ail of which were delivered to, and for years used by, said 
company under said agreement, such company was not entitled to an 
équitable lien, prior to such mortgage, for betterments added to the prop- 
erty, either prior or subséquent to the date of the mortgage. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Appellee Benjamin Harrison, trustée, on December 30, 1896, exhibited bis 
bill in the circuit court of the United States for the district of Indiana agaiist 
bis co-appellee, the Terre Haute & Logansport Railroad Company, and ihis 
appellant. He sought to foreclose a deed of trust wherein bis co-appellee 
had alienated to hlm on January 1, 18S3, certain railroad property to secure 
the payment of bonds of that company aggregating $1,000,000, with interest 
to be paid semiannually at-the rate of per cent, per annum. The bill was 
taken as eonfessed against the Terre Haute & Logansport Railroad Company. 
Appellant answered, and flled its cross bill. Exceptions were sustalned to 
certain portions of the answer, the cross bill was dismissed fur want of 
equity on demurrer, a final decree of foreclosure went in favor of appellee 
Harrison, and appellant brings the record hère on appeal. 

On November 1, 1870, the Terre Haute & Logansport Railroad Company 
owned a line of railroad from Rocl< ville to Ijogansport, in Indiana. It also 
held a road from Rockvllle south to Terre Haute, under a long lease from the 
owner, the Evansville & Terre Haute Railroad Company. This property, to- 
gether with ail other property whIch the appellee raiiway company then had or 
might thereafter acquire for use in connection with said railroad, was on tUat 
day alienated to Benjamin Harrison, trustée, to secure coupon bonds asgre- 
gating $500,000, payable January 1, 1910, with interest to be paid semiannually 
at the rate of 6 per cent, per annum. Appellant then owned and op;'rated 
a line of raiiway from Indianapolis westward through Terre H lute to the 
Illinois State line. Under date of November 22, 1879, the. Terre Hau'e & Lo- 
gansport Railroad Company, as party of the flrst part, and appellant, as party 
of the second part, made the foilowing agreement: 

"Operating Contract between Terre Haute and Logansport Railroad Company 
and Terre Haute and Indianapolis Railroad Company, under datt' of No- 
vember 22nd, 1879, for Ninety-Nine Years from December Ist, 1879. 

"This indenture, made thls twenty-second day of November, A. D. 1879, by 
and between the Terre Haute and Logansport Railroad Company, a corpora- 
tion of Indiana, party of the flrst part, and the Terre Haute anrt Indianap ilis 
Railroad Company, likewise a corporation of Indiana, party of the second part, 
wltnesseth: Whereas, the party of the flrst part Is the owner of and is oper- 
ating a Une of railroad extending from Rockvllle, Parke county, Indiana, to 
Loganspoi^:, Cass county, Indiana, and, under a contract with the Evansville 
and Terre Haute Railroad Company, is in possession of and operating a rall- 
88F.-58 
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road extendlng froin sald town of KockvlUe to Terre Haute, Indiana, the 
sald two Unes of rallroad being operated as one continuons Une from Logans- 
port to Terre Haute, Indlana, at which latter place It connects wlth the Une 
of raUroad ovened and operated by the party of the second part; and -whereas, 
jaid Une of rallroad of the party of tbe flrst part Is in bad repair, and poorly 
îquipped wlth rolllng stock, and is whoUy laeking in machine or repair shops, 
terminal and dépôt facllitles, and the party of the flrst part has not the 
ineans in hand to make the necessary repairs, and enlarge Its çquipment of 
ralllng stock, or build machine shops or dépôts, or acquire terminal faeilitles; 
and whereasi if said rallroad of the party of the flrst part be operated In con- 
;Iunction wlth the rallroad of the party of the second part the présent and Im- 
médiate necessitles of said rallroad of the party of the flrst part can be re- 
lleved, and the sald Une of rallroad operated wlth economy, and Its business 
Jeveloped, to the great and mutual advantage of both parties hereto: Now, 
therefore, it Is mutually agreed by and between the parties hereto; 

"Article Flrst. That in considération of the co venants and agreements to 
Be performed by the party of the second part, as herelnafter specified, the 
p*rty of the flrst part hath agreed and doth hereby agrée to put sald party 
of the second part, its agents, servants, and employés, Into possession of the 
Une of rallroad owned and operated by the party of the flrst part, as afore- 
sald, extendlng from Terre Haute, in the county of Vlgo, through the countles 
of Vlgo, Parke, Montgomery, Boone, Clinton, CarroU, and Cass, to Logans- 
port, in sald county of Cass, ail in the state of Indlana, a distance of about 
116 miles, together wlth ail property, real and personal, and ail the rolllng 
stock, equlpment, and franchises, to said Une of rallroad appertalnlng or be- 
longing. 

"Article Second. The party of the second part, In considération of the prem- 
Ises, agrées to take charge of said Une of rallroad and property, and operate 
the same for a period of ninety-nine (99) years from the flrst day of Decem- 
ber, A. D. one thousand eight hundred and seventy-nine (1879); and after re- 
taining seventy-flve (75) per cent, of the gross recelpts from ail trafflc moved 
over said Une, or business done thereon, for its own separate use and ex- 
clusive beneflt, the party of the second part agrées to appropriate the re- 
maining twenty-flve (25) per cent, as follows, to Wlt: Flrst. To the payment 
of taxes assessed against the property held and operated under thls contract. 
Second. To the payment of the interest as It falls due on the flrst mortgage 
bonds of sald party of the second part; being an issue of bonds to the 
amount of five hundred thousand dollars, bearing Interest at the rate of six 
(6) per centum per annum, payable on the flrst day of January, A. D. 1910, 
and secured by a deed of trust conveying to Benjamin Harrlson, of Indianap- 
olis, Indiana, as trustée, the Une of railroad and property of the party of the 
flrst part, hereinbefore described. Third. To the payment of rental accruing 
to the BvansvlUe and Terre Haute Eallroad Company for the use of its said 
Une of railroad, extending from Terre Haute, Indiana, to Rockville, Indiana. 
Fourth. The surplus, if any, to be pald annually to said party of the flrst 
part. 

"Article Third. The party of the second part further agrées that if the said 
25 per cent shall not be sufflclent to pay the taxes, interest, and rental af ore- 
said, and proper cost of maintalning the corporate organization of the party 
of the flrst part, then the déficit shall be advanced by the party of the second 
part at such tlme or times as may be necessary to make prompt payment of 
the said Interest, taxes, and rental and costs as the same become due; and 
the amount so advanced shall be charged to and repaid by said party of the 
flrst part to the party of the second part. 

"Article Fourth. The party of the second part further agrées that it will, 
at Its own expense, during the contlnuance of thls agreement, keep, préserve, 
^nd malntain the said Une of r;ailroad of the party of the flrst part In good 
working condition and repalr, and wlll In llke, manner malntain and préserve 
in good rep,alr; ^U the rolllng stock, buildings/ fixtures, and machlnery, and ail 
otber property, belonging and appertalnlng to sald rallroad, and taken by 
the party of the second partby virtue hereof, whether the same be recel ved 
at the time of the taking éffect of thia agreejnent, or be bereaf ter acquli^ 
pursuant to the tenus hereof. i ; 
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"Article Flfth. Inasmuch as the line of railroad to be operated under tliis 
contract is comparât! rely incomplète, aa to rights of way, rolling stock, 
grades, embankments, cuts, trestles, bridges, fences, dépota, stations, sidings, 
and terminal facllitles, and other items of construction, and it Is anticipated 
by both parties bereto that it wlll become necessary or advlsable to maUe 
changes and additions tbat wlll be, in their nature, permanent improvements 
to said line, therefore it is understood and agreed that said party of tbe sec- 
ond part may, in its discrétion, make such changes, additions, improvements, 
and replacements to and along said line of railroad, and may purchase and 
acquire such rights of way, rolling stock, and equipment, as to the party of 
the, second part may seem advisable or necessary for the proper and success- 
ful opération of said road; and the party of the first part co venants and 
agrées to repay the party of the second part ail outlays made or expenses 
incurred In making such changes, additions, improvements, purchases, and 
replacements, including any additional real estate or Interests thereln pro- 
cured for the use of said line of railroad. 

"Article Sixth. The party of the second part agrées to pay and satisfy ail 
légal and valid claims for damages to persons or property occasioned by the 
opération of the said line of railroad by the party of the second part, and to 
save and keep harmless the party of the first part from ail costs or expenses 
on account thereof. 

"Article Seventh. And it is expressly understood that the party of the first 
part will not in any way further incumber Its said railroad propertj', and 
will at the maturity of its bonds hereinbefore mentioned, amounting to flve 
hundred thousand dollars, protect the party of the second part in its quiet 
enjoyment of the said line of railroad and property taken by the party of the 
second part under this agreement, as against a foreclosure and sale of said 
railroad and property to pay said principal, and if the party of the flrst part 
has not the means to pay said principal, and is unable to procure the same, 
then the party of the second part agrées to advance the means to take up 
the said bonds at their maturity; but it is expressly agreed that, in the 
event said bonds are so taken by the party of the second part, they shall 
not be deemed paid, but shall remain valid and subsisting secuiities in the 
hands of the party of the second part for the repayment to it by the party 
of the first part of the advances made to take up said bonds as aforesaid: 
provided, always, that the party of the first part may, if it so desires, at the 
maturity of said bonds renew them for a further period of 30 years at a 
rate of interest not exceeding six (6) per centum per annum. 

"Article Eighth. It is agreed that possession of said line of railroad, fran- 
chises, and property is to be given under this indenture on the flrst day of 
December, A. D. 1879. And the party of the first part covenants and agrées 
to and with the party of the second part that the said party of the second 
part shall hâve the quiet and uninterrupted use and exclusive enjoyment 
of said Une of railroad, property, and franchises for the said term of ninety- 
nlne yèars, and shall enjoy, peaceably and without interférence, ail the 
powers, rights, and privilèges of the said Terre Haute and Logansport Rail- 
road Company, so far as the same may be needful to maintain and operate 
said railroad in the manner aforesaid, Including the right to Impose and 
collect toUs and rates for transportation of freight and passengers, as fully 
and efifectually as the said Terre Haute and Logansport Railroad Company 
conld do if operating said line. 

"Article Ninth. It is further agreed that If, at any time, It becomes neces- 
sary to pay any sum or sums of money to perfect the title of the party of the 
first part in and to the property taken by the party of the second part un- 
der this contract, or to protect the party of the second part In its possession 
and use thereof, and the party of the first part has not the means to pay or 
adjust the same, then the party of the second part wlll advance the necessary 
sum or sums. 

"Article Tenth. The party of the second part shall hâve the right at any 
tlme to retaln out of any moneys in its possession, due to the party of the 
flrst part under this agreement, any and ail sums advanced by It to the party 
of the flrst part; and, If the party of the second part takes up the flrst mort- 
gage bonds aforesaid of the party of the first part at maturity thereof, the 
party of the 6ëcohd part agrées tbat It will not enforce payment thereof 
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for the perîod of six (6) months from and after the date it pays the money 
tar sald bonds. 

"In testlmony whereof, the Terre Haute and Logansport Bailroad Company 
and the Terre Haute and Indianapolis Railroad Company bave caused thèse 
présents to be executed by thelr respective présidents, and thelr corporate 
seals to be hereunto afflxed by thelr respective secretaries, the day and year 
flrst above ■wrltten. 

"Terre Haute and Logansport Railroad Company, 

"[Seal.] By W. R. McKeen, Président. 

"Attest: Geo. E. Farrington, Secretary. 

"Terre Haute and Indianapolis Railroad Company, 

"[Seal.] By W. R. McKeen, Président 

"Attest: Geo. E. Farrington, Secretary." 

Afterwards, and under date of June 21, 1883, the Terre Haute & Logansport 
Railroad Company, as party of the flrst part, made vsfith appellant, as party 
of the second part, a second agreement, in vs-ords following: 

"Contract between the Terre Haute and Logansport Railroad Company and 
Terre Haute and Indianapolis Railroad Company for Operating the 
Terre Haute and Logansport Railroad Company's Extension, under Date 
of June 21st, 1883. 

"This indenture, made this 21st dày of June, A. D. 1883, by and between 
the Terre Haute and Logansport Railroad Company, a corporation of the 
State of Indiana, as party of the first part, and the Terre Haute and Indian- 
apolis Railroad Company, also a corporation of the state of Indiana, as party 
of the second part, witnesseth: Whereas, since the exécution of the operat- 
ing contract of November 22d, A. D. 1879, between the parties hereto, the 
party of the first part bas determined to mali:e an extension of the Terre 
Haute and Logansport Railroad from the city of Logansport, Cass county, 
Indiana, through the counties of Cass, Fulton, Marshall, and St. Joseph, in 
the State of Indiana, to the city of South Bend, Indiana, and for the purpose 
et constructing such extension, and in order to raise money to pay for addi- 
tional equipment and permanent improvements and betterments to the rail- 
road now operated by tlie party of the second part under said contract of 
November 22d, A. D. 1879, the party of the flrst part bas deciiied to issue its 
bonds to an amount not exceeding one million dollars, dated January Ist, A. 
D. 1883, due January Ist, A. D. 1913, and designated as 'The Terre Haute 
and Logansport Railroad Company's Extension Mortgage Six per Cent. 
Bonds'; and whereas, to secure the payment of said bonds the party of the 
first part, under date of January Ist, A. D. 1883, has conveyed by its trust 
deed or mortgage to Benjamin Harrison, of Indianapolis, the railroad prop- 
erty and appurtenances now owned by the party of the first part between 
Roclîviiie and Logansport, and also tbe said proposed extension of the Terre 
Haute and Logansport Railroad from Logansport to South Bend, Indiana; 
and whereas, the parties hereto désire that the said extension, when com- 
pleted, shall be operated by the party of the second part, and the boards of 
directors of the parties hereto hâve respectively authorlzed the maliing of 
an operating contract for sald extension upon the terms and conditions here- 
inafter speclfied: Now, therefore, It is mutually agreed between the parties 
hereto as follows, to wlt: 

"Article First. In considération of the covenants and agreements to be per- 
formed by the party of the second part, as herelnafter speclfied, the party of 
the first part has agreed, and does hereby agrée, to put sald party of the 
second part, its agents, servants, and employés, Into possession of the said 
extension of the Terre Haute and Logansport Railroad between Logansport 
and South Bend, a distance of about sixty-seven miles, together wlth ail the 
property, real, personal, and thixed, and the franchises acquired or to be 
acqulred for the use of said extension. 

"Article Second. The party of the second part hçreby agrées to talie pos~ 
session, from tlme to tlme, of so much of said extension as may be ready 
for opération, and operate the same, and finally liake possession of the whole 
of sald extension, and to operate the same untll the flrst day of December, 
WS, In connection wlth the Terre Haute and Logansport Railroad, and as 
one contlnuouB llûe twtween the citles of Terre Haute aùd Sçuth Bend afore- 



TEKEE HAUTE <fe I. R. CO. V. HARRISON. 917 

said; and after retaining seventy-flve per cent, of the gross receipts from ail 
trafflc moved on said continuons Une, or business done thereon, for Its own 
«eparate use and exclusive beneflt, the party of the second part agrées to ap- 
proprlate the remainlng twenty-flve per cent, as foUows, to wit: First. To 
the payment of ail taxes assessed agalnst the property held and operated 
under the said contract of November 22d, A. D. 1879, and this contract. Sec- 
ond. To the payment of the interest as it falls due upon the (ollowing mort- 
gage bonds of the party of the flrst part, to wit: Its first mortgage bonds, 
amounting to five hundred thousand dollars, payable January Ist, A. D. 1910, 
with interest at the rate of six per cent, per annum, payable semiannually on 
the first days of January and July, and its said extension mortgage bonds 
amounting to one million dollars, payable January Ist, A. D. 1913, with inter- 
est at six per cent, per annum, payaljle on the first days of January and July 
in each year; each issue of said bonds being secured by a mortgage or deed 
of trust to Benjamin Harrison, Esq., of Indianapolis. Third. To the payment 
of the rental, as it accrues, to the Evansville and Terre Haute Railroad 
Company for the use of its line of railroad between Terre Haute and Rock- 
ville. Fourth. ïhe surplus, if any, to be paid annually to the party of the 
first part. 

"Article Third. The party of the second part agrées that if the said twenty- 
flve per cent shall be at any time insuflicient to pay the taxes, interest, and 
rental aforesaid, and the proper cost of maintaining the corporate organiza- 
tion of the party of the first part, then the déficit shall be advanced by the 
party of the second part at such time or times as may be necessary to 
make prompt payment of said interest, taxes, rental, and cost as the same 
become due, and the amount so advanced shall be charged to and repaid by 
said party of the first part to the party of the second part. 

"Article Fourth. The party of the second part further agrées that It wlU 
operate said extension for the term aforesaid upon the same terms, as to the 
maintenance, repair, and préservation thereof, and payment of damages and 
costs resulting from the opération thereof, as are now required of it in its 
opération of the line of railroad between Terre Haute and Logansport under 
the said contract of November 22d, A. D. 1879; and the party of the first 
part agrées that the provisions of said contract under whlch the party of the 
second part is entitled to make changes, additions, improvements, and re- 
placements to said liue between Terre Haute and Logansport, and to per- 
fect titles thereto and purchase additional equipment, etc., etc., and retain 
any moneys due the party of the first part, shall be, and they are hereby, 
extended and made applicable to said extension, the same as if said exten- 
sion had been included in and covered by said contract of November 22d, 
1879. 

"Article Fifth. It is agreed that the party of the first part may renew from 
time to time, if it so desires, its said extension mortgage bonds, at a rate 
of interest not exceeding six per cent, per annum; and if the party of the 
first part be unable to pay the principal of said extension bonds, or of any 
renewals thereof, when they become due, then the party of the second part 
agrées that it will advance the money to take up said bonds or renewals, as 
the case may be, and hold them as security for the replacement to it within 
six months of the advances made by it to take them up; and, if such ad- 
vances be not paid within six months. then the party of the second part 
may enforce the collection thereof, the same as any original or other holder 
of said bonds or renewals could do upon default In payment thereof at ma- 
turity. 

"Article Sixth. The party of the first part covenants and agrées that the 
party of the second part shall hâve quiet and uninterrupted use and exclusive 
enjoyment of said extension until December Ist, A. D. 1978, and shall enjoy 
peaeeably and without interférence ail the powers, rights, and privilèges of 
the party of the first part, so far as the same may be needf ul to maintain and 
operate said extension in the manner aforesaid, including the right to Impose 
and collect tolls and rates for transportation of freight and passengers, as 
fully and effectually as the party of the first part could do if operatlng said 
extension; and the party of the second part agrées that if, at any tim^, it 
becpmes necessary to pay any money to perfect the title of the party of the 
flrst part to any property taken under thls contract, or to protect the party of 
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the second part in Its possession and use thereof, and the party of the flrst 
part bas not the means to pay or adjust the same, then the party of fhe 
second part wlll advance the necessary sum or sums. 

"In testimony whereof, the Terre Haute and Logansport Rallroad Company 
and the Terre Haute and Indianapolis Railroad Company hâve caused thèse 
présents to be executed by thelr respective présidents, and thelr corporate 
seals to be hereunto afflxed by thelr respective secretarles, the day and year 
flrst above wrltten. 

"Terre Haute and Logansport Rallroad Company, 

"[Seal.] By W. R. McKeen, Président. 

"Attest: Geo. H. Farrlngton, Secretary. 

"Terre Haute and Indianapolis Rallroad Company, 

"[Seal.] By W. R. McKeen, Président. 

"Attest: Geo. B. Farrlngton, Secretary." 

Thé trust deed and mortgage of January 1, 1883, for the foreclosure of 
whlch the bîll was filed, Conveyed the road from Epekville to Logansport, 
wlth everythlng incldental thereto, the proposed extension to South Bend, 
and ail jàfter-acquired property becomlng part of said Une or of its equip- 
ment, and was otherwlse In the usual form of such aliénations. Each of the 
bonds— as well those secured by the flrst trust deed as those secured by the 
second— vs^as guarantled In due form by thls appellant. The extension spoken 
of in the second operating agreement was, prlor to November 24, 1884, duly 
made and completed. Appellant took the custody of the railroad property 
under the flrst operating agreement, and so held sald property until the sec- 
ond operating agreement, and thereafter took the custody of the extension as 
the same was completed, and so held and operated the entire property, in- 
cludlng the leased Une from Rockville to Terre Haute, until November 13, 
1896, when a receiver was appolnted for that company by the circuit court 
of the TJnlted States for the district of Indlana; and said property has since 
been In the custody of the sald court, pursuant to sald recelvership. 

The answer flled by appellant, as well as Its cross bill, showed that appel- 
lant had received as gross earnlngs of the road from Terre Haute to South 
Bend $8,550,159.04; that It had expended for operating purposes $7,593,793.36; 
that It had expended for taxes on the property, in payment of interest on the 
bonds of the two séries, and for rent on the short Une from Bockville to Terre 
Haute, a total of $1,752,462.86; and that from time to time during the perlod 
commencing wlth its custody of the road under the flrst operating agree- 
ment, and ending wlth the recelvership, It had expended in betterments, ap- 
parently on that part of the Une between Rockville and South Bend, and in 
operating equlpment, $781,979.59. A portion of the équipaient added to the 
property by appellant in 1892 was 100 box cars, upon which it is said Blalr & 
Co., the manufacturers, still hâve some claim for a balance yet unpaid, in the 
form of promlssory notes made by appellant, and held by sald Blair & Co. 
The answer and cross bill showed f urther that up to October 31, 1882, appel- 
lant had received as gross earnings of the road $744,010.94; that the amount 
expended up to the date last mentloned for betterments and operating ex- 
penses was $955,140.99; that, of the sum last named, $59,388.80 was for bet- 
terments; that the amount expended up to the last-named date for rent 
of the Une from Rockville to Terre Haute, for interest on the mortgage, and 
for taxes, was $136,622.30; that the total gross earnlngs up to October 31, 
1883, was $1,087,923.19; that the total expended up to the date last mentloned 
for betterments and operating expenses was $1,331,783.23; that the total ex- 
pended for rent, Interest, and taxes up to the same date was $215,974.34; 
and that, assumlng the eontracts to be valld, there was on October 31, 1896, 
a large balance due from the Terre Haute & Logansport Railroad Company 
to appellant, of whlch, as computed by appellant, $443,994.57 was for Im- 
provements, betterments, and additions to said property; "and, to that es- 
tent, défendant [appellant] says that diversions were made from gross 
earnlngs to pay taxes, Interest, and rentals during the perlod" from December 
1, 1879, to October 31, 1896. The theory favored in appellant's pleadlng 1» 
that Its guarantles on the bonds and both the operating agreements were 
ultra vires and vold. In elther case,— that Is, whether thèse guaranties and 
a!greement8 be held vold or valld,— appellant asserted a large balance as (lue 
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to It on an accountlng wlth the Terre Haute & Logansport Rallroad Oomnaay, 
and claimed a lien for such balance prlor to appellee Harrison's extension 
mortgage, or that appellee Harrison, representing the extension bondtiolclerB, 
ought, in equlty, to pay said balance, as a condition précèdent to foreclosure. 

John G. Williams, Lawrence Maxwell, Jr., and S. O. Pickens, for 
appellant. 

W. H. H. Miller and John B. Elam, for appellee. 

Before JENKINS and SHOWALTER, Circuit Judges, and SEA 
MAN, District Judge. 

SHOWALTER, Circuit Judge, after making the foregoing state 
ment, delivered the opinion of the court. 

When the second operating agreement is read in connection with 
the first, and with the guaranty engagement indorsed by appellant 
on each of the bonds of both issues, it becomes obvious — ^assuming 
the validity of both agreements — that no interest or estate vested in 
appellant which can be deemed prior to the extension mortgage. 
Appellant became bound for the payment of each bond of each série» 
by its spécial contract indorsed thereon. That provision of the flrsl 
agreement wherein the Terre Haute & Logansport Railroad Companj 
engaged that it would not further mortgage the property is annulled 
by the second agreement. The debt secured by the extension mort- 
gage is not only the debt of appellant by its contract with each 
bondholder, but appellant stipulated with the Terre Haute & Logans- 
port Railroad Company, in the second agreement, that it would pay 
both' the coupons and the bonds. Keeping its engagements as ex- 
pressly made in the second agreement, no interest vested by either 
writing in appellant could hâve interfered with the lien of the exten- 
sion mortgage. The sensé of the second writing plainly is, in effect, 
that, as against any interest in appellant by force of either writing, the 
Terre Haute & Logansport Railroad Company had the right to make 
the extension mortgage a prior lien. This engagement, as between 
appellant and the Terre Haute & Logansport Railroad Company, 
would be available to Harrison, trustée, in foreclosing the extension 
mortgage, on the principle of équitable subrogation. VtTiatever the 
Terre Haute & Logansport Railroad Company could insist on in favor 
of the extension mortgage by its contract with appellant would be 
available to Harrison, trustée, in a foreclosure by him of that mort- 
gage. Plainly, appellant could not — assuming the writings to be 
valid — resist the foreclosure, or claim priority over the extension 
mortgage as to any property otherwise subject to the same. 

But it is now said that the guaranty agreements on the bonds and 
the two operating agreements are ultra vires and void, and that the 
court must look to the status, as thus denuded of ail such enforceable 
spécial contract engagements, to détermine the rights of the parties. 
Appellant cites the maxim that he who seeks equity shall do equity. 
That rule, as applied in strictness, meets the case of a défendant 
against whom action is sought on the chancery side, and who, by rea- 
son of his status as défendant, is enabled, as against complainant, to 
claim some advantage or beneflt which on his own bill in a direct pro- 
ceeding would not hâve been available. For instance, what is called 
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"the wife's equity to a settlement" was enforced as against a husband, 
or bis creditors, who found it necessary to go into chancery to reach 
gr reduce to possession her property. But hère the insistence is tbat 
iippellant's money bas gone into tbe mortgaged property; tbat, in so 
putting it tberé, appellant was not a volunteer, nor a donor, nor a 
wrongdoer; and tbat neitber tbe Terre Haute & Logansport Kaiiroad 
Company, nor its grantee, Harrisbn, trustée, ougbt to hold tbe prop- 
erty witbout refunding to appellant at least tbe value added tbereto 
by improvements made with appellant's money. We do not clearly 
see tbat the claim is separable from tbat class wberein a court of 
cbancery is asked to déclare an équitable lien or to construct a trust 
in tbe interest of one whose property is traceable, witbout bis fault, 
and under circumstances wbere a gift could not hâve been intended, 
into, and bas become an indistinguisbable part of, a larger property 
belonging to another. Is there bere a subject-matter for tbe applica- 
tion, as against appellee Harrison and tbe bondbolders, of tbat remé- 
diai fiction known on tbe cbancery side as an "équitable lien" or a 
"constructive trust"? Or, as counsel for appellant would probably 
State tbe case, is tbe position of appellee Harrison, as representing tbe 
bondbolders, such tbat a decree of foreclosure ougbt not to bave gone 
in bis favor witbout exacting from him payment to appellant to tbe 
extent of wbatever value bad been added to tbe property by such bet- 
terments and equipment as were provided by appellant? 

In reasoning about tbe case, we tbink a distinction may be made 
between betterments and equipment added by appellant to tbe railroad 
property prior to tbe extension mortgage, and sucb as were added sub- 
séquent to tbe exécution of tbat instrument. The money advanced 
by tbe bondbolders or mortgagees under tbe extension mortgage was 
at once expended, eitber by or at tbe instance of appellant, in building 
tbe extension of the road from Logansport to South Bend, and in im- 
proving that portion of the road from BockvlUe to Logansport. Ap- 
pellant forthwitb took, if not tbe |1,000,000 itself, at least the property 
into which that money was converted, and retained and used the same, 
and appropriated the earnings thereof until the default which entitled 
appellee Harrison to enter by the terms of tbe extension mortgage; 
that is, for 12 years. Since appellant in fact made for its own beneflt 
tbis use of tbe money of tbe mortgagees, or of what was bought with 
that money, it ougbt not to retake the spécial property, or any part 
thereof, which formed the considération to the mortgagees for such 
advancement, witbout returning the monev, or tbe appropriate portion 
thereof. In other words, tbe status of tbe case, as it remains wheu 
tbe operating contracts are deemed void, shows no equity in appellant, 
so far as concerns the betterments added prior to tbe extension mort- 
gage, or prior to July, 1883, to prevent tbe foreclosure. If the first 
operating agreement is to be deemed void, then the custody by ap- 
pellant at the time of the exécution of the extension mortgage must 
be referred to an actual, légal possession then vested in the Terre 
Haute & Logansport Railroad Company. Assuming that appellant, 
wbile baving tbe custody of the road, from 1879 to 1883, bad spent, 
not some portion of tbe $500,000 Èorrowed under tbe mortgage of 1879, 
nor a portion of tbe moneys yielded as earnings by the road itself. but 
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its own money, in adding to the road betterments and equipment, 
still, within the actual intent of both companies, such betterments and 
equipment were merely part of a single property, and the Terre Haute 
& Logansport Raiiroad Company, being in possession and having title 
to that property, alienated the same to Harrison, trustée, by the ex- 
tension mortgage. Let it be supposed that appellee Harrison and 
the bondholders, when they tooli the extension bonds, had notice of 
such facts as would hâve been a sufiScient basis for the déclaration or 
construction by a court of chancery of a trust on the entire property 
to repay to appellant the money expended by it in added betterments 
and equipment, then possibly such trust might hâve been declared, if 
the $1,0110,000 paid by the bondholders had gone to and been used by 
the Terre Haute & Logansport Eailroad Company for purposes of its 
own, and with which appellant was not, and never became, concerned. 
But the fact remains, as said, that the money paid by the bondholders 
was spent at the instance of, if not directly by, appellant itself, in 
building the extension to South Bend, and in improvements on that 
part of the road between Rockville and Logansport, and ail this prop- 
erty into which the f 1,000,000 was converted went immediately into 
the custody of appellant, and appellant used the same, and took the 
earnings thereof, besides the incidental beneflt to its road from Indian- 
apolis to the state line, for many years, and until the right of entry 
vested in appellee Harrison for default in the conditions of the mort- 
gage. To now construct a trust or lien whereby appellant must be 
paid out of the property the amount invested by it in betterments and 
equipment prior to 1882 would really mean that appellant, after en- 
joying for 13 years the beneflt of the money advanced by the bondhold- 
ers, could also retake the considération for which that advance was 
made. Tlie bondholders, in fact, and within the intent of ail con- 
cerned, parted with their money for a mortgagee's interest in the raii- 
road property with ail betterments and equipment as extant in Janu- 
ary, 1883. There can be no equity whereby appellant may take back 
a portion of the property free from the lien paid for by the bondholders 
with money which appellant bas in effect since used for its own beneflt. 
Suppose the appellant, being still solvent, had chosen in 1896 to 
disregard the operating contracts, as ultra vires and void, and had 
abandoned the Terre Haute & Logansport Road, and that appellee 
Harrison had thereupon proceeded to foreclose the extension mort- 
gage; could appellant, as against the foreclosure, hâve been entitled 
to a lien superior to the mortgage for the cost of betterments and 
equipment put in the property prior to 1883, after using for its own 
profit for a dozen years the additional betterments and improvements 
into which the |1,000,000 paid by the bondholders was converted? 
Could a portion of that interest in the property for which the 11,000,000 
was advanced be taken from the bondholders, and given to one who in 
fact converted the $1,000,000 so paid into betterments and improve- 
ments, and had had for so many years the exclusive use of that prop- 
erty, and then voluntarily abandoned the same? What we now speak of 
is the status as concerns the betterments put into the property prior to 
January 1, 1883. Betterments added subséquent to the extension mort- 
gage will be considered later in this opinion. The faot that the ap- 
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pellant advanced the money with which the Terre Haute & Logansport. 
Eailroad Company for so long a period paid the coupons on the exten- 
sion mortgage is only material upon the point now under discussion, 
as having served to prevent a foreclosure, and prolong appellant'et 
use and control of the mortgaged property. Appellee Harrison has, 
as concerns betterments and improvements made prior to 1883, not 
only the better equity, arising eut of the status as denuded of valid 
operating contracts, but, since condition broken, and by the terms of 
the extension mortgage, he would seem to hâve the right of entry or 
possession, — ^in other words, the légal title. 

As betterments and equipments were added to the railway property 
after July, 1883, they became subject to the mortgage, and title thereto 
vested in the Terre Haute & Logansport Railway Company. Appellant 
had notice, in adding such betterments and equipment, that the mort- 
gage would cover the same. A contract charging after-acquired prop- 
erty becomes, in equity, a lien f rom the time such property is acquired, 
as against volunteers and persons having notice. 3 Pom. Eq. Jur. § 
1236; aiso, sections 1235 and 1234. Betterments and equipment 
added after January, 1883, came within thé mortgage lien by an agree- 
ment for which value had been already paid. A lien or charge 
actually extant in favor of a vendor or third person when the Terre 
Haute & Logansport Company took proprietorship over a given prop- 
erty then added to its road could not, of course, be divested or made 
subject to the mortgage. But an équitable lien or a constructive 
trust, such as is proposed in favor of appellant, is a remédiai measure. 
It attaches on a title initially clear and exclusive in the party who is 
to be declared a trustée. If the Terre Haute & Logansport Railroad 
Company could not, as against appellee Harrison and the bondholders 
represented by him, hâve voluntarily declared itself a trustée of the 
railroad property to the extent of betterments and equipment added 
by appellant, then a court of chancery cannot make that company such 
B trustée. This, in efifect, was the ruling in Thompson v. Railroad 
Co., 132 U. S. G8, 10 Sup. Ct. 29. In that case the additional seven 
miles of road had vested in the lessor company, free from any claim or 
lien to secure the contractor's certificates, as between the holders of 
those certificates and the bondholders. The mortgage made by the 
lessor company (apparently as a volunteer and without considération) 
and the lessee company upon the seven miles of road to secure the 
contractor's certificates, and the resolution of the former company "to 
give efïect to the [lessee company's] agreement for the lien on the 
earnings" to secure the payment of the contractor's certificates, and 
the subséquent engagement of the lessor company, on cancellation of 
the lease and a.ssumption by that company of the custody of the road, 
to either pay the contractor's certificates, or surrender tliat portion of 
the road back to the lessee company, were so many attempts to do what 
the lessor company could not do, namely, make the contractor's certifi- 
cates a lien on the after-acquired property prior to the original mort- 
gage. As the seven miles of road was constructed, and became a part 
of the main line, the title thereto passed to the lessor company ; and, 
beîng after-acquired property, saîd extension became subject to the 
original mortgage. The lessor company could not itself déclare a 
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trust on that part of the road, or the earnings thereof, which would 
take priority over the original mortgage. Nor could a court of equity 
couvert the lessor company into a trustée; that is, construct a lien or 
trust which would hâve such priority, Having notice of the prior 
mortgage, the contractors built the addition or extension. They did 
not — and this, possibly, they might hâve doue — reserve any lien ia 
their favor as a condition upon which they parted with their labcff 
and material ; but, being simply creditors of the lessee company, the 
lessor company attempted to flx in their favor a lien which should be 
prior to another lien long before contracted by the lessor company for 
value to the bondholders. 

The proposition to charge the railroad property itself with the 
cost or présent worth of improvements and equipment furnished by 
appellant during its custody of the road is doubtful on other grounds. 
For aught that appears, the money used by appellant in paying for 
such improvements and equipment may hâve been yielded by the road 
itself. Can a trust be flxed on the property, unless appellant's own 
money, as distinguished from the earnings of the road, be traceable 
into the same? If appellant's own money were used in providing the 
improvements and equipment added, for instance, prior to 1883, did 
appellee Harrison hâve notice of that fact when he took the extension 
mortgage? The cross bill and answer showed that he knew of the 
custody and use of the road by appellant, but this does not mean that 
he knew the state of the disbursements by appellant, and the spécial 
source from which the particular money used in paying for improve- 
ments and equipment, and which might thus be identifled as présent 
in the same, had been taken. Counsel for appellant state the propo- 
sition for which they contend in the f ollowing words : 

"Appellant's rlgùt to compensation Is measured by the enhancement In 
value of the Terre Haute & Logansport property caused by the improvements 
and additions made upon or to it by appellant,— not exceeding, however, the 
outlay of appellant on account thereof,— and for the amount thus ascertained 
equity gives appellant a flrst lien upon the property; for both contracts were 
made in good faith, and the improvements and additions to the property 
were made in good faith, whilst appellant waa In possession under a contract 
which both parties believed to be valld." 

They also quote from section 1241 of volume 3 of the second editiou 
of Pomeroy's Equity Jurisprudence: 

"Where a party lawfuUy in possession under a defeetive title mabes per 
manent improvements, If relief is asked in equity by the true owner he will 
be compelled to allow for such improvements." 

But suppose the party, having custody or enjoyment of the property 
for some purpose of his own by a contract with the gênerai owner, 
who himself remains legally vested with possession, adds betterments 
which become part of the property, and suppose the gênerai owner 
then, at the instance of said party, mortgages the property, and the 
money paid by the mortgagee is thereupon expended for f urther better- 
ments, and the party flrst mentioned takes for a séries of years the 
exclusive use and benefit of the improvements so paid for, and then, it 
being considered that his contract with the gênerai owner was void, 
as beyond the power of either, abandons the property; shall he go 
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with. the profits or benefits derived from the money of the mortgagee, 
and take with Lim a portion of what the mortgagee received in return 
for the money advanced? Shall the mortgagee, after entry for con- 
dition broken, be declared a trustée for the beneflt of such party? Is 
the mortgagee in such case a purchaser for value and with notice of 
facts out of which a trust can be constructed as against him and in 
favor of such party? 

Appellant has advanced money wherewith debts of the Terre Haute 
& Logansport Railroad Company, in the form of taxes, rent, and inter- 
est, hâve been paid. The rents were obligations for the use of the 
short Une from Rockville to Terre Haute, — a pièce of road apparently 
or possibly (as to the leasehold estate) not comprehended in the exten- 
sion mortgage. The interest was part of the coupon indebtedness se- 
cured by the mortgage hère in question and the prior mortgage. 
Thèse coupons were extinguished by the payment, and with them, and 
as far as they were concerned, the mortgage lien securing their pay- 
ment. The debt for taxes, and whatever lien could hâve been asserted 
in that behalf, were also extinguished. The Terre Haute & Logans- 
port Railroad Company was bound to the mortgagee to pay the taxes 
and interest. But counsel for appellant rest their case upon the 
proposition before quoted from their argument. They contend for an 
équitable lien in favor of appellant for the value added to the property 
by the improvements and equipment provided by appellant. To this 
extent they would hâve appellee Harrison converted into a trustée for 
the benefit of appellant, as having a claim superior in equity to that 
of the bondholders. The theory that there has been a diversion — to 
the pajTuent of interest — of income which ought to hâve been devoted 
to operating expenses does not seem to be insisted on. But the doc- 
trine of Posdick V. Schall, 99 U. S. 235, as further expounded by the 
chief justice in Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry, Co., 
137 U. S. 171, 11 Sup. et. Gl, is plainly excluded from the présent case. 
Nothing has been said in the argument as distinguishing the 100 box 
cars made by Blair & Co., and put into the equipment of the road in 
1892 from other equipment and improvements added while appellant 
was in custody of the property. It is, of course, for Blair & Co. to 
themselves assert any right remaining in them as against any portion 
of the mortgaged property. The decree is afflrmed. 
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(Circuit Court, W. D. Missouri, W. D. June 27, 1898.) 

No. 2,256. 

Leasb— Lien fob Improvements. 

Under a lease which provides that at the expiration of the term the 
lessor shall allow the lesseès for improvements placed upon the premlses. 
and that the lessor shall become the owner of such improvements "upon 
payment to the lessees of said sum," the lessees hâve an impUed lien upon 
the promises, which may be enf orced in a court of equity. 

Frank Hagerman, for complainants. 

Eozzelle & Walsh and W. R. Douglass, for défendant. 



SWIFT V. SHKEHY. 1*25 

PHILIPS, District Judge. This is a bill in equity to enforce a 
lien upon certain real estate for the value of improvements placed 
thereon by complainants, as lessees, under a contract of lease with 
the défendant, as lessor. The lease ran for 10 years, expiring on 
the Ist day of April, 1898. The lease contained the folio wing pro- 
vision : 

"At the expiration of said perlod of ten years for which this lease is made, 
the buildings and improvements placed on said lots by sald lessees or their 
assigns shall be appraised by three disinterested parties, of whom each party 
to this lease shall sélect one, and the two thus selected shall cboose a third, 
and the value of such improvements so fixed shall be paid to said lessees by 
the lessor; and the lessor shall thereupon become the owner of, and be en- 
titled to the possession of, such buildings and improvements, upon payment 
to the lessees of said sum so fixed by said appraisers, which sum lessor 
agrées .to pay withln thirty days after such appraisal shall hâve been made." 

The bill allèges that timely notice was given by the lessees to 
the lessor that the lease would not be renewed, and asking for the 
sélection of the appraisers to value the improvements placed by the 
lessees upon the property, which is claimed to be of the value of 
$25,000; that, conformably to said contract, each of the parties 
proceeded to and did sélect an appraiser, but that the two apprais- 
ers thus selected failed to either agrée upon the valuation of the 
buildings placed by the lessees on the premises, or upon a third 
party to act as such third appraiser. The complainant then al- 
lèges that the défendant refused to make any payment for said 
buildings and improvements, and refuses to make any agreement 
as to their value, wrongfully claiming that he is not required, under 
said agreement, to make any purchase, or to make any payment, 
or in any wise carry out said agreement, "and refuses to take or 
accept the possession of the property, although tendered to him sub- 
ject to tbe lien which the complainants may hâve, and wrongfully 
refuses to recognize that the complainants hâve a lien upon the real 
estate aforesaid for the value of the improvements." The prayer 
of the bill is that the court ascertain and decree the amount of com- 
pensation that they are entitled to for the buildings and improve- 
ments aforesaid, with interest thereon, and that the same be de- 
clared as a charge and lien upon the real estate aforesaid, and that 
said lien be enforced, and for ail proper relief, etc. To this bill 
défendant has demurred on the principal ground that the complain- 
ants hâve an adéquate and complète remedy at law on the contract, 
and hâve no standing in a court of equity for the relief prayed for. 

The controversy between the respective counsel centers upon 
the question of law as to whether or not, under the terms of this 
contract, there is any implied lien in favor of the lessees for the 
value of the improvements placed by them upon the land. Both 
parties concède that, if there be any such implied lien, it is enforce- 
able on the equity side of the court. Counsel for défendant has 
referred the court to a number of décisions holding that upon a sim- 
ple contract of lease, authorizing the lessee to make certain improve- 
ments upon the leased premises, to be paid for by the lessor upon 
the termination of the lease, without any provision, express or im- 
plied, giving the lessèe a lien for the value of such improvements. 
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the remedy for a breach of the contract on behalf of the lessee ia 
only at law, as for damages for breâch of covenant; citing Speers 
V. Flack, 34 Mo. 101; Kutterv. Smith, 2 Wall. 491; The Confiscation 
Cases, 1 Woods, 221, Fed. Cas. No. 3,097; Whitlock v. Duffleld, 2 
Edw. Ch. 366; Allen V. Culver, 3 Denio, 285; Taylor v. Baldwin, 10 
Barb. 582; PrintiOg Establishment v. De Westenberg, 46 Hun, 281; 
Hite V. Parks, 2Tenn. Ch. 373; Gardner v. Samuels, 47 Pac. 935, 116 
Cal. 84; Bream v. Dickerson, 2 Humph. 126. On the other hand, com- 
plainants' counsel cites a number of authorities as taklng a much 
broader view of this question; some of them holding that in ail 
such contra cts there is an implied understanding that the improve- 
ments made upon the premises under such contract shall attach to 
the property until the value thereof is paid to the lessee. Eailroad 
Co. V. Shortridge, 86 Mo. 662-665; Van Rensselaer v. Penniman, 6 
Wend. 569; Bresler v, Darmstaetter, 57 Mich. 311, 23 N. W. 825; 
National Waterworks Co. v. Kansas City, 10 C. C. A. 653, 62 Fed. 
853-864; Hopkins v. Gilman, 22 Wis. 455; same case on second ap- 
peal, 47 Wis. 581, 3 N. W. 382; Ecke v. Fetzer, 65 Wis. 55, 26 N. W. 
266; Copper v. Wells, 1 N. J. Eq. 10; Berry v. Van Winkle, 2 N. J. Eq. 
269; Conover v. Smith, 17 N. J. Eq. 51; Mullen v. Pugh (Ind. App.) 45 
N. E. 347; Gray v. Cornwall's Assignée (Ky.) 26 S. W. 1018; and Fowl- 
er V. Insurance Co., 28 Hun, 195. The National Waterworks Case is 
valuable principally for the proposition that the party entitled to 
take the improvements on payment of the purchase money is not 
entitled to the possession thereof until the purchase price agreed 
upon, or flxed by the court, is paid. In my humble judgment, the 
case of Speers v. Flack, supra, is an apt illustration of what the 
«onservative and saf e rule in such cases ought to be. In that case 
the contract simply provided that if, at the expiration of the term, 
any buildings should remain on the premises, erected by the lessees, 
the same should be appraised by disinterested persons, two of whom 
should be elected by each of the parties, and the fifth by those flrst 
chosen ; and "said parties of the flrst part [the lessors], or their rep- 
résentatives, are to allow and pay to the parties of the second part 
[the lessees], or their représentatives, the appraised value of said 
buildings." The lessees holding over after the expiration of the 
term, the lessors brought an action of unlawful detainer. As the 
appraised value of the improvements had not been paid to the 
lessees at the time of the institution of the suit, the trial court held 
that the plaintifEs could not recover until they had paid or tendered 
to the défendants the appraised value of said improvements. It 
veas of this state of the case that the suprême court said: 

"The lease was for a fixed and determlnate period of tlme, at the expiratiou 
of which the lessors became entitled, hy opération of law, to the possession 
of the demlsed premises. There Is nothlng In the deed, expressed or Implled, 
by which the rlght of the lessors to a retum of the possession was made to 
dépend upon the prevlous performance of the covenant to pay for the Im- 
provements. The agreement to pay Is a covenant, the nonperformance of 
whlch entitled the lessees or their assignées to an action for damages, but 
nothlng more." 

But it is to be observed from the contract of lease in question 
that there is an express stipulation that "the value of such improve- 
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ments shall be paid to the saîd lessees by the lessor, and the lessor 
sball thereupon become the owner of, and be entitled to the possession 
of, such buildings and improvements upon the payment to the les- 
sees of said sum so fixed," etc. So there is in this contract, distln- 
guishing it from the cases principally relied upon by the defendant's 
counsel, an express proTision that the lessor can only become the 
owner of, and be entitled to the possession of, the buildings and im- 
provements, upon the payment to the lessees of the value thereof. 
And, when we arrive at the détermination of the question as for what 
purpose this ownership and possession of the premises were to be 
withheld from the lessor until payment for the value thereof was made, 
it seems to me we hâve reached a proper solution of this controversy. 
At common law, under a contract of lease by which the lessee was 
permitted to make improvements upon the land during the existence 
of his lease, without further express réservation at the termination 
of the term, the improvements went with the land back to the lessor. 
The contract in question does not only require the lessor, at the ter- 
mination of the lease, to pay the lessees the value of the improve- 
ments, but it, in effect, entitles the lessees to retain the ownership 
and possession until the lessor shall pay them therefor, giving them 
thereby an implied lien upon the improvements as security for the 
value thereof. The case at bar therefore differs in this material re- 
spect from the case of Speers v. Flack, supra, in that there is some- 
thing expressed in the deed "by which the right of the lessor to a 
return of the possession was made to dépend upon the previous per- 
formance of the covenant to pay for the improvements"; the clear 
intimation of the court being that, if there had been such a provision 
respecting the rétention of possession until the performance oï the 
covenant to pay for the improvements, there would hâve been an 
implied lien therefor. Thèse observations are quite applicable like- 
wise to The Confiscation Cases, supra, for the reason that the lease 
there did "not contain a word which looks like the création or ex- 
pectation of a lien on the property itself," because it contained no 
provision giving the lessee the right to retain the ownership and 
possession of the improvements until payment therefor was made 
by the lessor. And it will be found, on examination of the authori- 
ties pro and con upon this much-debated question, that the décisions 
turned largely upon the question of fact as to whether or not there 
was any express provision in the contract that the valuation of the 
improvements should constitute a lien upon the property, or whether 
it contained any terms from which such lien could be implied, With 
out taking the time or labor to review the authorities and make 
an analysis thereof, it seems to me that, wherever it afflrmatively ap- 
pears from the contract itself that the lessee is given the right to 
retain possession of the premises until the lessor compensâtes him 
for the value of his improvements, the very object of such rétention 
is to giye him an additional security for his protection. For what 
purpose was the possession of the premises, in effect, to be retained 
by the lessees until compensated for the value of their improvements? 
©ertainly the effect of the provision was not to vest in the lessees the 
légal title to the lessor's real estate, but the manifest object was to 
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give them the right of possession, as a security for their daim; and as 
they could not continue the use of the property without accounting 
to the lessor for the rental, if they did not wish to continue the use, 
as they declared, at the end of the ten-years term, it seems to me that 
they hâve a right to go into a court of equity, and tender possession 
to the lessor, and hâve their équitable lien thereon enforced, as a 
means of making their security available. In this respect the right, 
in principle, diflfers little from that of a vendee in possession of real 
property, the légal title to which is in the vendor, in which case, on 
default of payment by the vendee, the vendor has several remédies. 
He may sue on the contract, at law, to recover judgment for the pur- 
chase money, and levy the exécution on the property and sell it; or he 
may bring ejectment for possession, in which case the vendee within 
proper time may go onto the equity side of the court, and tender the 
contract money and demand a deed; or the vendor may in the first in- 
stance, notwithstanding he holds the légal title, go into a court of 
equity and demand that the vendee corne forward with the money, or 
be forever foreclosed. The vendor holds the légal title as mère se- 
curity for the payment of the purchase money; and as said by the 
court in Hansbrough v. Peck, 5 Wall. 50G: 

"In case of persistent default, bis better remedy, and, under some circum- 
stances, liis only remedy, Is to institute proceediiiRs In the proper court to 
foreclose the equity, wliere partial payments or valuable improvements bave 
been made. Tlie court will usually give him a day to raise the money, — 
longer or shorter, depending upon the partlcular circumstances of the case,— 
and to perform his part of the agreement." 

So hère the lessees are entitled to retain possession of this prop- 
erty, as security for their claim against it, until the lessor compiles; 
and they ought not to be required by an action at law to surrender 
the advantage of this additional security, but ought to be permitted 
to call the lessor into a court of equity, where the rights of the parties 
can be determined according to the very justice of the case, and their 
équitable lien preserved by lis pendons against the lessor and ail the 
world. See Allen v. Taylor, 96 N. C. 37, 1 S. E. 462. The demurrer 
to the bill is overruled. 



ALESSANDRO IRR. DIST. v. SAVINGS & TRUST CO. OF OLBVBLAND, 

OHIO, et al. 

(Circuit Court, S. D. Oalifornla. June 29, 1898.) 

LiKH ON Invalid Corporatb Bonds— Forbclosurb—Ckoss Bill. 

Wbere corporate bonds récite ttlelr Issue under a certain valld statute, 
and in pursuance of its provisions, and nothing upon their face Indicates 
their invalidity, a défendant to a bill, seeking their sale In part satisfac- 
tion of certain liens, may, by cross bill, show that they are in reallty void, 
and thus prevent the court from decreeing a sale, whereby they may pass 
for value to Innocent purchasers. 

Wm. J. Hunsaker, for Savings & Trust Co. of Cleveland, Ohio, and 
others. 

F. W. Gregg, Gea J. Denis, and Charles Wellbom, for Alessandro 
Irr. Dist 
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ROSS, Circuit Judge. This cross bill, to which a demurrer bas 
been interposed, was flled by leave of tbe court, in the case of Sav- 
ings & Trust Company of Cleveland, Ohio, against Bear Valley 
Irrigation Company and others, pending herein. It is conceded on be- 
half of the demurrants that the cross bill shows that the bonds thereby 
sought to be annulled are void, but it is contended that, as it shows 
upon its face that the bonds were sold or exchanged for purposes and 
pursuant to a pretended contract not authorized by law, they can be 
defended against in an action at law, and that, therefore, a court of 
equity will décline to give relief. It appears from the averments of 
the cross bill that the cross complainant is a corporation of the state 
of California, organized and existing under and by virtue of the act 
entitled "An act to provide for the organization and government of 
irrigation districts and to provide for the acquisition of vi'ater and 
other property and for the distribution of water thereby for irrigation 
purposes," approved March 7, 1887 (St. Cal. 1887, p. 29). The validity 
of that statute was sustained by the suprême court of the United 
States in the case of IrTigation Dist. v. Bradley, 164 U. S. 112, 17 
Sup. et. 56. By that act, as amended by the acts of March 20, 1891 
(St. Cal. 1891, pp. 142, 147), the cross complainant was, among other 
things, authorized to acquire, either by purchase or condemnation or 
other légal means, ail lands, waters, water rights, and other property 
necessary for the construction, use, supply, maintenance, repair, and 
improvements of réservoirs, canals, and other waterworks, and, sub- 
ject to certain prescribed conditions, was authorized to issue its bonds 
and to dispose of them in two ways: In case of the purchase of 
property necessary for the purposes of the district, to pay for the 
same in bonds at their par value; or to sell the bonds for not less 
than 90 per cent, of their face value, from time to time, and in such 
quantities as should be necessary and most advantageous, to raise 
money for the acquisition of the necessary property and water rights, 
and the construction, etc., of the necessary canals and waterworks. 

While counsel for the demurrants, one of whom is the Savings & 
Trust Company of Cleveland, Ohio, concède that the cross bill allèges 
facts showing the invalidity of the bonds in question, it is not claimed 
that the bonds themselves show upon their face such invalidity. 
They recite upon their face that they were issued under and by virtue 
of the provisions of the state statute referred to, and in pursuance 
of its provisions. The cross bill shows that one of the purposes of 
the original bill is the sale of thèse bonds, therein alleged to be held, 
among other property, as security for the payment of certain re- 
ceiver's certificates, alleged to be held and owned by the complainant 
Savings & Trust Company, and sought to be foreclosed, among other 
liens, by the original Mil herein. As the bonds do not show upon 
their face that they are invalid, and the cross complainant is a partj 
défendant to the bill which seeks their sale in part satisfaction ot 
certain liens, it is, I think, entitled to show by cross bill the in- 
validity of the bonds, to the end that this court be not caljed qpon to 
decree the sale of bonds fair upon their face, but in reality void, and 
which may thereby pass for value into the hands of many différent 
88F.-S» 
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pUÏcliasérB, ànd rèeult in-a-multiplicity ôf suits to enforce their pay- 
méût' ' '■ ■" ■''■■"'' 

'An ordér will therefofe be entered overruling the demurrer, with 
leave to the défendants toailswer within 20 daya. 



BOYLE V. PARMERS' LOAN & TRUST CO. (two cases). 

. ■ HUNTINGTÔN V. SAME. 

(Circuit Court of Appeals, Fifth Circuit May 31, 1898.) 

Nos. 631, 662, 663. 

Railboads— Sai.ii on Fokeclobure— Rights of Puhchasbr. 

The purcnaser of raHroad prôperty at f oreclosure sale is not entltled 
to the eafnlngs bf thé roa'd àfter conflrmation, where he has persistently 
delayed Compllance wlth hls bid, and has not paid the purchase money. 

Appeals from the Circuit Court of the United States for the Eastern 

District of Texas. 

No. 661. 

J. A. Baker and R. S. Lovett, for appellant. 

L. W. Campbell, M. F. Mott, and J. P. Blair, for appellee. 

No. 662. 

J. P. Blair, J. A. Baker, and R. S. Lovett, for appellant 
L. W. Campbell and M. F, Mott, for appellee. 

No. 663. 

■ J. P. Blair, for appellant 
; L. W. Campbell and M, F. Mott, for appellee. 

Bef ore PAEBEE, Circuit Judge, and SWAYNE and PAELANGE, 
District Judges. 

PER CURIAM. The record shows that the Pacific Improvement 
Company is the real party in interest represented in thèse several ap- 
peals, that Company being the purchaser represented by Wilbur P. 
Boyle, and the owner of the 614 bonds, which said Boyle représenta, 
ànd the owner of the Lackawanna clàiin set up as a lien prior to that 
of the first mdrtgage bonds; that the purchaser at the sale under the 
decree, and as a part of the Considération, and in addition to the sum 
bid, toôk the prôperty upon the express condition that he would pay off 
and satisfy, among others, the Lackawanna claim; and that the réser- 
vation of thé sum of |187,000 out of the earnings of the road to await 
the décision of the suprême court of thè Lackawanna claim is in the 
dii-eét interest of the appellants. Neither in law nor in equity is the 
JïUïdhaser under the f oreclosure sale entitled to the earnings of the 
jWpérty sihce the decreè of confirmation, because, among other 
thihgs, hè has persistently delayed complying with his bid. There ia 
tià merit ii âhy of the above-entitled appeals. The èflect of the ap- 
^àls hds *b6fen to pass the day within Which the purchaser was or- 
d<^?ed by thé' circuit court to compiy Mth his bid. We notice, in the 
téMus 6f thë dëoree of forëelosure undei* #hich the sale was made, the 
court reserved the right to resell the prôperty upon the failure of the 
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purchasers, or their successors or assigns, to comply within 20 days 
with the order of the court with regard to paying in tiie balance ofthe 
purchase priée. The decree of November 12, 1897, requiring the pur- 
chaser to comply with his bld, is amended so as to insert in lieu of the 
13th day of December, 1897, the Ist day of July, 1898, as the time 
within which the purchaser shall comply with his bid and pay in the 
balance of the purchase price, and, as amended, the said decree is in 
ail respects afifirmed; and the decree of November 12, 1897, denyîng 
the purchaser's right to the earnings of the railroad property since the 
conflrmation of the sale^ is also affirmed. 



APIS et al. V. UNITED STATES 

(District Court S; D. Callfornla. February 21, 1898.) 

No. 846. 

1. Qraïtt of Lands dndek Judicial Investigation— Poweb of Conoress. 
Act Jan. 12, 1891, and the patent jssued In pursuance thereto, grantlng 
to the Mission Indians a portion of the lands embraced within the Mex- 
Ican grant, "La Jolla Rancho," are valld, and withdrew the lands so 
granted from the opération of Act Jan. 28, 1879, permittliig tlie légal repré- 
sentatives, successors, or assigns of José and Pablo Apis to litigate in 
the United States district court of Califomia their clalm to such lands. 

8. Mexican Land Qbant — Rights Granted by Spécial Act — Revocation. 

The permission accorded the légal représentatives, successors, or assigns 
of José and Pablo Apis, by Act Jan. 28, 1879, to litigate their claim and 
title to "La Jolla Rancho" In the United States district court of Callfornla, 
was a gratuity on the part of the United States, and revocable at any 
tlme before final decree in such proceedinga. 

8. Title to Lands in Mexican Gbant — Spécial Act — Adverse Claims — 
BuBDBN op Proof. 

Act Jan. 28, 1879, permittlng the légal représentatives, successors, or 
assigns of José and Pablo Apis to litigate their claim to "La Jolla Rancho" 
In Callfornla, provides, Inter alla, that no lands shall be confirmed to said 
claimants to which there are valld adverse claims under any laws of the 
United States; that, before flling their claims, such claimants shall .exécute 
rèleases to persons In possession of any portion thereof under valld claim; 
and that the court, before rendering a decree of confirmation, shall ascer- 
tain that said rèleases hâve been duly executed. fleW, that when such 
claimants f ail to affirmatlvely show that no part of the land claimed by 
them was possessed by persons havlng valld claims thereto January 28, 
1879, or, If so held, that claimants had, before brlnging their suit, exe- 
cuted valld rèleases to such persons, their claim must be rejected. 

Byron Waters and Max Loewenthal, for plaintiffs. 
Frank P. Flint, U. S. Atty., and James R. Finlayson, Asst U. S. 
Atty. 

WELLBORN, District Jndge. This action was instituted by plain- 
tiflfs, as heirs at law of José and Pablo Apis, against the United 
States, under a spécial act of congress approved January 28, 1879, a^ 
follows: 

"An act for the adjudication of title to lands claimed by José and Pablo Apis, 
In the state of Çalifornla. 

"Be it enacted by the senate and house of représentatives of the United 
States oi Àmerlca In congress assembled, that the légal représentatives, suc- 
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cessors, or assignées of José and Pablo Apis, or elther of them, be, and théy 
are hereby, permltted to file thelr claim and tltle to a certain tract of land In 
Californla known as 'La loUa Raneho,' in and bef ore the United States dis- 
trict court of Californla; and that said court sliall hâve tlie same jurisdiction 
in ail tlilngs, to be exerclsed origlnaljy to bear and détermine upon the said 
claim and tltle, to conflrm or rejeet tlie same, as ttie several district courts 
tiad, nnder the act of congress of Mareh third, elghteen hundred and flfty- 
one, and acts, amendatory thereunto. And the suprême court of the United 
States shall hâve jurisdiction to hear and détermine said cause, upon appeal, 
as declded Ih said acts: provlded, that no lands shaii be conflrmed to said 
claimants by said decree to vehich theré are valid ciaims existlng under the 
pre-emptlon, homestead or other laws of the United States at the date of the 
passage of this act; nor shall any decree of confirmation afCect any valid 
adverse rlght of any other person or persons, or give to the confirmées, or 
any of them, any claim upon the United States for compensation for any land 
such confirmées may iose by reasop of pre-emptlon or homestead clalms or 
adverse rights as aforesaid; and that no decree shall be rendered for more 
than two square leagues: provlded, further, that said claipiants bef ore flllng 
thelr claim and title, shall exécute réleases to any persons who may be in 
possession of any portion of said lands under valid clalms under the pré- 
emption, homestead or other laws of the United States at the date of the 
passage of this act, to the portions of said lands so held respéctively, and, 
before rendering a decree in confirmation the said court shall ascertaln that 
said reieases hâve been duly executed." 
20 Stat. 593. 

The pétition was flled July 22, 1884, and the case transferred from 
the Northern to the Southern district of Galifornia, Februâpy 24, 1896. 
Plaintiffs' claim rests upon a Mexlcan grant, made November 7, 1845, 
by Pio Pico, governôr of Galifornia. The genuineness and due exécu- 
tion of the p-ant are satisfactorily established. The grant on its 
face shows, among other thlngs, that Indians were established on, and 
occupying, some of the lands at the date of the grant, and provides 
that the grant is made without préjudice to such Indians. Plain- 
tiffs hâve not shown, nor undertalcen to show, that Indians are not 
now in the occupancy of some of, the lands; nor h£|!ye they shown, nor 
undertaken to show, what particular lands Indians do occupy. The 
évidence, however, does show aflRrmâtively that one, at least, of the 
Indians who were upon said lands at the date of the grant to plain- 
tiffs, were occupying them asiate a^ two or three years ago; and the 
map introduced by plaintiffs also shows an Indian village on said 
lands. That Indians were in possession of some of thèse lands in 
1845 appears, as aiready stated, on the face of the expediente itself. 
lÂ his report upqn the pétition pf tïie claimants, Arguello, the pre- 
fect, States that the land is "occupied with some small summer crops 
and a few fruit trees that they hâve there in their style some na- 
tives, for which reason, if the pétitionera will engage themselves not 
to molest them, there is no obstacle against granting their pétition." 
The concession of Gov. Pico déclares "that the grantees shall not 
molest the Indians that will hâve previously established their rési- 
dence there, and occupied some small tfacts of land." And the formai 
grant déclares : "But they shall not in any manner molest the Indiana 
who are at présent established in it, and occupy some lands that they 
ean go on cultiva ting and possessing notwithstanding this grant" 

One of plaintiffs' wilnesses, H. G. Stephens, testifled that some 
of thfi sections claimed by plaintiffs, and which the Witness specified, 
were Jncluded within an Indian réservation, oreated by an executive 
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order, December 27, 1875. that order, so far as material hère, was 
as follows: 

"Executive Mansion, December 27tb, 1875. 

"It is hereby ordered that the following described lands, in the county of 
San Diego, California, viz. [San Bernardlno Base and Meridlan], includlng 
Rineou, Gapich, and La Jova Potrero: 

"ï. 10 S., R. 1 E. 

"Sections 16, 23, 25, 26, 30, 31, 32, 33, 34, 35, 36, and fractlonal sections 
17, 18, 19, 20, 21, 22, 27, 28, and 29. * * * 

— Be, and the same are hereby, withdrawn from sale, and set apart as réserva- 
tions for the permanent use and occupancy of the Mission Indians, in Lower 
OaUfornia. U. S. Grant." 

Although said order was not introduced in évidence, the court 
takes judicial notice of it. Jenldns v. Collard, 145 U. S. 546, 12 Sup. 
et. 868; Jones v. U. S., 137 U. S. 202, 11 Sup. Ot. 80; Caha v. U. S., 
152 U. S. 211, 14 Sup. et. 513; Code Civ. Proc. Cal. § 1875, subd. 3. 
Gf the sections reserved by that part of the order above quoted, sec- 
tions 16 and 23, and parts of sections 17, 21, 22, 25, 26, 27, 34, and 35, 
are included in the lands daimed by plaintiffs. 

On January 12, 1891, congress passed an act entitled "An act for the 
relief of the Mission Indians in the state of California" (26 Stat. 712), 
which contains, among others, the following provisions: 

"That immediately after the passage of this act the secretary of the In- 
terlor shall appoint three disinterested persons as commissioners to arrange 
a just and satisfactory settlement of the Mission Indians rt-sidiiig In the state 
(if California, upon réservations which shall be secured to them as hereinafter 
provided. 

"Sec. 2. That it shall be the duty of said commissioners to splect a réserva- 
tion for each band or village of the Mission Indians residing within said 
Btate, which réservation shall include, as tar as practicable, the lands and 
villages which hâve been in the aetual occupation and possession of said 
Indians, and which shall be sufflcient in estent to meet their just require- 
ments, which sélection shall be valid when approved by the président and 
secretary of the interior, * ♦ * In cases where the Indians are now In 
occupation of lands within the limits of confirmed private grants, the com- 
missioners shall détermine and deflne the boundnries of suçh lands, and 
shall ascertain whether there are vacant public lands In the vicinlty to which 
they may be removed. * • * 

"Sec. 3. That the commissioners, upon the completlon of: their duties, shall 
report, the resuit to the secretary ot the interior, who, if no valid objection 
exists, sbaJl cause a patent to issue for each of the réservations selected by 
the commission and approved by him in favor of each band or village of In- 
dians oceupying any such réservation, which patents shall be of the légal 
effect, and déclare that the United States does and wlU tiold the land thus 
patented, subject to the provisions of section four of this act, for the period 
of twenty-five years, in trust, for the sole use and.beneflt of the band or vil- 
lage to which it is issued, and that at the expiration of said period the United 
States will convey the same or the remaining portion not previously patented 
In severalty by patent to said band or village, discharged of said trust, and 
free of ail charge or incumbrance whatsoever." 

On December 29, 1891, by executive order, and pursuant to the 
aforesaid act of congress of January 12, 1891, ail the sections embraced 
in the executive order of December 27, 1875, except section 16, were 
reserved for Mission Indians. Thèse sectioiis, as already stated, are 
parts of the land claimed by plaintiffs. 

On the 13th day of September, 1892, the following patent was ia- 
sued : 
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"The United gtates of America. 

"To Ail to Whom Thèse Présents shall Come— Greeting: 

"Whereas, It is provided by the act of congress entitled 'An act for the re- 
lief of the Mission Indians in the , state of California,' approyed January 
twelfth,. Anixo . ppmini one thousand eight hundred and, ninety-one (26 Stat. 
712), thàt 'the secretary of the interior.ghall appoint three disinterested per- 
sons as commlssloners to arrange a just and satlsfactory settlement of the 
Mission Indians residing In the state of California, upon réservations which 
shall be secured to them. * * ♦ 

"'Sec. 2. That it shall be the 4uty of said commissioners to seleet a réser- 
vation for each band or village of the. Mission Indians residing within sald 
state, which réservation shall include, as far as practicable, the lands and 
villages which hâve been in the aetual occupation and possession of said 
Indians, and which shall be suiflcient in extent to meet their just require- 
ments, which sélection shall be valid when approved by the président and 
secretary of the interiof. * • * , 

" 'Sec. 3. That the commissioners, tijon the completion of their duties, shall 
report the resuit to the secretary of the" Interior, who, if no valid objection 
exists, shall cause a patent to i Issue; for each of the réservations selected by 
the commission and approved by- him in favor of each band or village of 
Indians occupying any sùch réservation, which patents shall be of the légal 
effect, and déclare that the TJni^èd States does and will hbld the land thus 
patented, subject to the provisibùs of section four of this act, for the period 
of twenty-'flve yéars, In trûist, for the sole use and beneflt of the band or 
village to which lt;ls issued, and that at the expiration of said period the 
United States will convey the same or the remalning portion not prevlously 
patented in severalty by patent to said band or village, discharged of said 
trust, and free of ail charges or InÇùràbrance whatsoever.' 

"And whereas, It àppears by ft copy of a letter dated August 30, 1892, from 
the acting commissioner of Indian àttàirs, to the secretary of the Interior on 
flle in the gençral land ofllce, that a sélection bas been made by the commis- 
sioners appointed and acting under Said act of congress ot Janùary 12, 1891, 
for the La Fiche and La Jolla bands or villages of Mission Indians in Cali- 
fornia, and SuCh other Mission Iiidlans as are now, or may hereafter become, 
légal résidents thereof, covering fractlonâl sections seventeen, nineteen, twen- 
ty, twenty-one, t^lfenty-two, twenty-sèven, tWenty-elght, and twenty-nine, and 
sections twënty-three, twenty-flve, t-WeH1;y'Six, thirty, thirty-one, thirty-two, 
thlrty-three, thirty-four, and thirty-flve. In township ten south, of range one 
east, of the San Bernardine Meridian, in the state of California, said tracts 
being (IneludlEig fractlonâl section éighteen) designated upon the officiai plat 
of survey of township ten south, range one east, San Bernardino Meridian, 
approved March 25, 1885, by W. H. Brown, United States surveyor gênerai 
for California, às 'Lot No. 39 Potrero Indian Eeservatlon,' and contalning an 
estimated area of (excluding said fractlonâl section eighteèn) eight thousand 
three hundred akid twenty-nine acres and twelve-hundredths of an acre: 

"Now, know ye, that the United ^ates of America, in considération of th» 
premisés and lh;aec,ordance with the provisions of the third section of the said 
act of congress apfèroved January 12, 1891, hereby déclares that it does and 
will hold the said tracts of land selected as aforesaid (subject to ail the re- 
strictions' and conditions contained in the said act of congress of January 12, 
1891) for tiie period of twenty-flve years, in trust for the sole use and beneflt 
of the said li. Piche and La Jolla bands or villages of Mission Indians in 
California, and sUch other Mission Indians as are now or may hereafter be- 
come légal résidents thereof , accordihg to the laws of California; and at the 
expiration of said Bpriod the Unltied States will convey the same or the re- 
malning portfoii Ilot' patented to Indlyiduals by patent to said La Piche and 
La Jolla bandS 6r vûlages of Mission Indians in California, and such other 
Mission Indlails as ia|% nowior may hereafter become légal résidents thereof, 
as aforesaid. In f ce. discharged of said trust, and free of ail charge or In- 
cumbrance whatsoever: provlded, that when patents are issued under the 
flfth section of said act pt January 12, 1891, In favor of individual Indians, 
for lands ' cbvéi?èdbythls patent, tiiey will overrlde (to the extent of the land 
covered thereby) this patent, and will separate the individual allotment from 
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the lands held In common; and there is reserved from the lands hereby held 
In trust for said La Fiche and La JoUa bands or villages of Mission Indlans 
In California, and such other Mission Indians as are now or may hereafter 
become légal résidents thereof, a right of way thereon for ditches or canals 
constructed by tlie authority of the United States. 

"In testimony whereof, I, Benjamin Harrison, président of the United States 
of America, hâve caused thèse letters to be made patent, and the seal of the 
gênerai land office to be hereunto atïixed. 

"Given under my hand, at the city of Washington, thls thlrteenth day of 
September, in the year of our Lord one thousand eight hundred and ninety- 
two, and of the Independence of the United States the one hundred ând 
seventeenth. 

"By the Président. Benjamin Harrison. 

"[Seal U. S. General Land Office.] By E. Macfarland, Asst. Secretary." 

Recorded in the gênerai land office, by D. P. Roberts, recorder thereof, in 
Vol. 20, pp. 262 to 265, inclusive. 

This document, like the executive order of December 27, 1875, is 
a matter of wMch the court takes judicial notice. The lands de- 
scribed in said document are embraced in the executive orders before 
mentioned. 

Besides the brief filed by the United States district attorney on be- 
half of the government, Messrs. Shirley G. Ward and Frank D. Lewis, 
as amici curiae, hâve also submitted a brief in the case. Among the 
grounds of opposition to plaintiffs' claim urged in thèse briefs are 
the following: First, that the government, by the act of congress 
of January 12, 1891, and the patent issued pursuant thereto, granting 
to the Mission Indians a large portion of the lands claimed by plain- 
tiffs, withdrew the lands so granted from the opération of the act of 
January 28, 1879, which authorized the institution of this action by 
plaintiffs; second, that plaintiffs hâve not only failed to show af- 
flrmatively that at the time of the passage of the act last aforesaid, 
January 28, 1879, there were no adverse valid claims to any of the 
lands now in controversy, but, on the contrary, they hâve shown that 
Indians were at said date in possession of portions of said lands, with 
valid claims thereto, under the laws of the United States, and that 
plaintiffs did not "before filing their claim and title," which was the in- 
stitution of this action, exécute releases to said Indians for the portions 
of said lands so held by them; third, that plaintiffs' claim is barred by 
varions statutes of limitation; fourth, that, since the institution of 
this action, plaintiffs hâve been guilty of such lâches as precludes 
them from a recovery. 

If the act of January 12, 1891, and patent issued pursuant thereto, 
were valid, they, of course, withdrew the lands described in the patent 
from the opération of the act of January 28, 1879. Plaintiffs, how- 
ever, assail the validity of the act of 1891, on the ground that congress 
had no power to make any disposition of said lands, contrary to the 
provisions of the act of 1879, during the pendency of proceedings au- 
thorized by the last-named act; citing Doolan v. Carr, 125 U. S. 618, 
8 Sup. et 1228; Newhall v. Sanger, 92 U. S. 761; and U. S. v. Mc- 
Laughlin, 127 U. S. 428, 8 Sup. Ct. 1177. Thèse cases do not sup- 
port the contention to which they are invoked. In Doolan v. Carr, 
supra, there was no déniai by the court of power in congress to dispose 
of land embraced within a Mexican claim, under judicial considération ; 
but the court simply held that such land was not "public land," within • 
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the meaning of the acts of (¥)ngress making grants to railroads, and 
waS reserved from the grantîng clause of those statutes. The same is 
true of the other tw o cases last above cited, namely, Newhall t. 
Sanger, and U. S. t. McLaughlin. In the last-mentioned case, the 
court, réferring to the opinion in Newhall v. Sanger, say : 

"The opinion, however, examined somewhat at large the grounds on which 
It should be held that Mexlcan grants (whether valid or in-valid), while under 
judicial .considération, should be treated as reserved lands. The princ:pal rea- 
Bon was that they were not :'public lands,' In the sensé of eongressional légis- 
lation; those terms being habitually used to descrlbe such lauds as are sub- 
jeet to sale or other disposai under gênerai laws. The Pacifie Railroad acts 
of 1862 and 1864 only granted, in aJd of the railroads to be constructed under 
them, 'evefy alternate section of publie land * » * not sold, reserved, or 
otherwlse disposed of by the United States, and to which a pre-emptlon or 
homestead claim may not hâve attached at the time the line of said road is 
deflnitely flxed.' The lands comprised in a Mexican grant, it vi'as heLl, must 
be regarded, not as 'public, lands,' but as 'reserved lands,' because, by the 
treaty with Mexico, ali private property was to be respected. And when the 
aet bf March 3, 1851, created a board of commissloners to examine ail claims 
to Mexican grants, the thirteenth section declared 'tliat ail lands the claims 
to which bave been linaliy rejected by the commissioners in the manner 
herein provlded, or which shall be flnally decided to be invalid by the district 
or suprême court, and ail lands the claims to which shiill not hâve been 
presentéd to the commissloners witliin two years after the date of tiiis act, 
shall be deemed,' held, and considered as part of the public domain of the 
United States <9 Stat. 633)'; Implying that until then they were not part of 
the public domain." 

I remark, in passing, that the référence in the above excerpt to 
treaty obligations bas no application to the case at bar, because what- 
CTer rights plaintift's may hâve originally had under the treaty lapsed 
long before the passage of the act of 1879. 

Eecurringtothe main question, I bepeat that none of the cases cited 
by plaintiffs deny to congress power of disposition over lands em- 
braced within the boundaries of an unconflrmed Mexican grant, while 
the suprême court has repeatedly asserted that a clear exercise of the 
power cannot be restrained or interfered with by the judiciary, Grisar 
V. McDowell, 6 Wàll. 363; Whitney v. Robertson, 124 U. S. 190, 8 Sup. 
et. 456; and Botiller v. Dominguez, 130 U. S. 238, 9 Sup. Ct 525. 

In Grisar v. McDowell, supra, the court says: 

"By this act the ' govemmerit has expressed ils précise will with respect to 
the claim of the City of San Francisco to her lands, as it was then recognized 
by the circuit court of the United States. In the exécution of its treaty 
obligations .with respect to property claimed under Mexican laws, the govern- 
ment may adopt such modes of procédure as It may deem expédient. It may 
act by législation directly upon the claîms preferred, or it may provide a 
spécial board for their détermination, or It may require their subm ssion to 
the ordinary tribunals. It is the sole judge of the propriety of the mode, and, 
having the plenary power of confirmation, It may annex any conditions to 
the confirmation of a claim resting upon an Imperfect right which it may 
choose. It may déclare the action of thè spécial board final; it may make 
It subject to àppeal; it may require the appeal to go through one or more 
courts; and It njay arrest the action of the board or courts at any stage." 

In Whitney T. Robertson, supra, the court says: 

"In Taylor v. Morton, 2 Curt. 454, 459, Fed. Cas. No. 13,799, this subject 
was very elaborafélly considered at the circuit by Mr. Justice Ourtis, of this 
court; and he held tiiàt whether a treaty with a foreign sovereign had been 
vlolated by him, whether the considération of a, partlcular stipulation of the 
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treaty had been voluntarlly wlthdrawn by one party, so that It waa no 
longer obligatory on the other, whether the views and aets of a forelgn 
soverelgn had given just oecasion to the législative department of our govern- 
ment to wlthhold the exécution of a promise contained in a treaty, or to act 
In direct contravention of such promise, were not judicial questions; that 
the power to détermine thèse matters had not been conflded to the judlciary, 
whlch has no suitable means to exercise it, but to the executive and législative 
departments of our government; and that they belong to diplomaey and 
législation, and not to the administration of the laws. And he justly observed, 
as a necessary conséquence of thèse views, that, if the power to détermine 
thèse matters is vested in congress, It Is wholly immaterlal to Inquire whether, 
by the act assailed, It has departed from the treaty or not, or whether such 
departure was by accident or design, and, if the latter, whether the reasons 
were good or bad. In thèse views we fully concur. It follows, therefore, 
that, when a law is clear in its provisions, its validlty cannot be assailed 
before the courts for want of conformity to stipulations of a previous treaty 
not already exeeuted. , Considérations of that character belong to another 
department of the government. The duty of the courts is to construe and 
give effect to the latest expression of the sovereign will. In He,îd iloney 
Cases, 112 U. S. 580, 5 Sup. Ct. 247, it was objected to an act of congress 
that it violated provisions contained in treaties with foreign nations; but the 
court replied that, so far as the provisions of the act weve in conflict with any 
treaty, they must prevail in ail the courts of the country; and, after a full 
and elaborate considération of the subject, it held that, 'so far as a treaty 
made by the United States with any foreign nation can be the subject of 
judicial cognizance in the courts of this country, it is subject to such acts as 
congress may i^ass for its enforcement, modification, or repeal.' " 

Ie Botiller v. Dominguez, supra, the court says: 

"Two propositions under this statute are presented by counsel in support of 
the décision of the suprême court of Califoruia. The flrst of thise is that 
the statute itself is invalid, as being in conflict with the provisions of the 
treaty with Mexico, and violating the protection which was guarantied by 
It to the property of Mexican citizens owned by them at the date of the treaty, 
and also in conflict with the rights of property under the constitution and 
laws of the United States so far as it may affect tities perfected uniler 
Mexico. * • • With regard to the flrst of thèse propositions it may be 
said that, so far as the act of congress is in conflict with the tieaty with 
Mexico, that is a matter in which the court is bound to follow the statutory 
enactments of its own government. If the treaty was violated by this geu-Tal 
statute enacted for the purpose of ascertaining the validity of elaiins derived 
from the Mexican government, it was a matter of Inteniatinnal coneern,, 
which the two states must détermine by treaty, or by such other means as 
enables one state to enforce upon another the obligations of a treaty. This 
court, in a class of cases lil^e the présent, has no power to set itseif up as 
the Instrumentality for enforcing the provisions of a treaty with a foreign 
nation which the government of the United States, as a sovereign power, 
chooses to disregard. The Cherokee Tobacco, 11 Wall. 610; Taylor v. SÎurtou, 
2 Curt. 454, Fed. Cas. A'o. 13,799; Hend Money Cases, 112 U. S. 5S0, 598,, 
5 Sup. Ct. 247; Whitney v. Robertson, 124 U. S. 190, 195, 8 Sup. Ct. 45li." 

It should be reraembered, however, that the power of congress to 
dispose of lands embraced within a Mexican claim, while under 
judicial investigation, pursuant to the gênerai law of March 3, 1851, 
and protected by treaty stipulation, is not involved in the case at bar. 
The permission accorded plaintiiïs, by the act of 1879, to présent their 
claim for confirmation or rejection, was a gratuity on the part of the 
United States, revocable at any time before final decree in the proceed- 
ing thus authorized. 

Plaintifls further contend that the act of 1879, allowing them 
to présent to this court, for confirmation or rejection, their claim ta 
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La Jolîa, la a spécial act, relatîngotily to their title, and hence not 
affected fej tbe later act oi 1891, which provides generaHy for allot- 
ment of lands to Mission ïndiana, citing Ex parte Crow Dog, 109 U. S. 
570, 3 Sup. Gt.;396; and, further, that, by the act of 1879, La Jolla was 
appropriàted to a particular purpose, and is not within the scope of 
any subséquent grant by congress, wliich does not expressly include 
it, citing Iron Co. v. Cunningham, 155 U. S. 373, 15 Sup. Ct 103. 

It is true tliat said act does not mention "La Jolla," by name, but 
it does direct tlie coimmissioners to include, as far as practicable, in 
the çoûtèmplafe^ reseryation, sttch lands as had been in the actual pos- 
session of the Indians for whom the reseryation was to be created. 
Nqw, since the commissioners, who are presumed to bave done their 
duty, — i. e. to haye followed the directions of the statute under which 
they were acting,— included a part of La Jolla in the réservation se- 
lected by tbem, it foUows, nothing being shown to the contrary, that 
the Indians had been in the actual possession of the part so selected,— 
and therefore it was among the lands intended by congress for the 
proposed réservation. This conclusion is strengthened by the fact 
that the only lands which the commissioners were not to selèct are 
specifled in the proviso to section 3 of said act, as follows: 

"Provlded, that no patent shall embraéé any tract or tracts to which exlst- 
Ing valid rights bavé attached In favor of any person under any of the 
United States laws provlding for the disposition of the public domain, unlesa 
such person shall acquiesce In and acc'ept the appraisal provlded for in the 
preceding section," etc. 

The appraisal provided for in the preceding section is as follows: 
"They shall also appralse the value of the improvements belonging to any 
person to whom valld exlsting rights hâve attached under the public-land 
laws of the United States, or to the assignée of such person, where such im- 
provements are sltuated wlthln the limits of any réservation selected and 
deflned by said commissioners subject In each case to the appioval of the 
secretary of the Interior." 

If it be conceded that the act of 1879 was a law "providing for the 
disposition of the public domain,'? still, since the privilège accorded 
plaintiffs by said act was not contractual, as already indicated, it can 
hardly be contended that any valid rights hâve yet attached in favor 
of plaintiffs to La Jolla, or can attach before a final decree of con- 
firmation. Furthermore, it should be observed, in construing the act 
of 1891, that the cases cited by plaintiffs, and hereinbefore noticed, 
of Doolan v. Carr, iNewhall v. Sanger, and U. S. v. McLaughlin, are 
inapplicable, for the reason that the words "public lands," which were 
determinative in said cases, are not employed in the act of 1891 to des- 
ignate the lands from which the réservations were to be selected. 

For the foregoing reasons, I think that plaintiffs' claim, so far as 
concerns thé lands which hâve been granted to the Mission Indians 
pUrsuant tô thé act of Januai^y 12, 1891, must be rejected. ■ There 
are other reasdns, equally as satisfactory, why there should not be 
a decree of confirmation as to any of the lands embraced in plain- 
tiffs' claim. 

The act of January 28, 1879, devolves upon the court a peculiar 
duty. The génuineness and due eifectition cl the grant are not the only 
matters submittéato the court's décision: Gongressj while recognizlngp' 
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the possibility that there were adverse claims, did not ascertain and 
except from the opération of the act such adverse claims, but devolved 
that duty upon the court, and, as shown by the provisos of said act, 
was unusually careful to protect ail valid claims arising under any 
laws of the United States. Said provisos require — First, that no 
lands shall be confirmed to said claimants to which there are valid 
claims existing under any law of the United States at the date of the 
passage of the act; second, that a decree of confirmation shall not 
aiïect any valid adverse right of any other person or persons, thus 
leaving open for further considération the question of the existence 
of adverse rights, even though the land should be confirmed to the 
claimants; third, that claimants, before ûling their claim and title, 
shall exécute releases to any persons who may be in possession of any 
portion of said lands, under valid claims, and that, before rendering a 
decree of confiimation, the court shall ascertain that said releases 
hâve been duly executed. This duty the court can discharge only 
by holding that it is incumbent on plaintiffs to show alBrmatively that, 
at the date of the act, no person was in possession of any part of the 
land in controversy, under a valid claim under any law of the 
United States, or, if any person was so in possession, that, before 
filing their claim and title, plaintiffs released to such person the land 
so possessed by him. This plaintiffs hâve failed to do. On the 
contrary, their évidence shows that, of the Indians who were upon the 
land in 1845, there was at least one of them occupying the lands as 
late as two or three years ago. A map introduced in évidence by 
plaintiffs also shows that there is on a part of the lands in controversy 
an Indian village. Since the original grant to plaintiffs itself shows 
that there were residing on thèse lands at the date of the grant, in 
1845, certain Indians, it is not unreasonable to assume, in the absence 
of proof to the contrary, that the présent inhabitants of said Indian 
village are descendants of the Indians referred to in said grant. This 
assumption is strengthened by the facts that the act of January 12, 
1891, provided that the réservation to be selected by the commissioners 
for any band of Mission Indians should include, as far as practicable, 
the lands and villages which had been in the actual occupation of said 
Indians; and the réservation so selected and patented does include 
a large part of the lands in controversy. Besides, if the Indians 
who now inhabit said village are without possessory or other rights, 
because of their not being descendants of the Indians who occupied 
said lands in 1845, this is one of the matters which plaintiffs, by the 
act of 1879, are required to show as a prerequisite to any decree of 
confirmation. 

That the Indians who were thus occupying the land in 1845, and 
their descendants, then had, and now hâve, valid rights, has been 
settled by the suprême court of California (Byrne v. Alas, 74 Cal. 628, 
16 Pac. 523); and this interprétation of the law is binding upon the 
fédéral courts (Christy v. Pridgeon, 4 Wall. 196). In Byrne v. Alas, 
supra, it is true that the rights of the Indians were preserved under 
the patent which was issued on the decree of confirmation. In the 
case at bar, it is argued by plaintiffs that, since there has been no 
decree of confirmation nor patent, the rights of the Indians hâve 
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lapsed, and tliat the act of congress of 1879, under whlch plaÎHtiffs 
are now proceeding, gives permission only to José and Pablo Apis, 
and their représentatives, to flle their claim to tlie property in con- 
troversy. ïhis argument of plaintiffs leaves ont of view the execu- 
tive order of December 27, 1875, whicii the président was authoiized 
to make (Grisar v. McDowell, 6 Wall. 363, 382), reserving to the 
Mission Indians certain parts of the land in controversy. When the 
executive order of December 27, 1875, was issued, the lands in question 
were a part of the public domain. Section 13 of the act of March 3, 
1851, provides: 

"That ail lands, • • • the claim s to whlch shall not hâve been pre- 
sented to the said commlssioners within two years after the date of thia 
act, shall be deemed, held, and con&idered as part of the public domain." 9 
Stat. 633. 

If, therefore, it be conceded that the possessory rights of the Indians 
lapsed with plaintiffs' original grant, because said grant was not pre- 
sented to the commlssioners under the act of March 3, 1851, still the 
executive order above mentioned gave, or, in effect, restored to, said 
Indians their rights of permanent use and occupancy. 

Plaintiffs further insist that thèse possessory rights are not "valid 
claims," within the meaning of the act of January 28, 1879, for the 
reason that the réservation created by said executive order was the 
property of the government solely, and, if the object of the proviso to 
said act had been the protection of the rights of the government, dif- 
férent phraseology would hâve been employed. In this view I cannot 
concur. While the government undoubtedly was interested in the 
réservation created by said executive order, the substance of that order 
was a dedication to the Indians of the lands therein described. Leav- 
enworth, L. & G. R. Co. v. U. S., 92 U. S. 733. Nor was this use of 
the land "a temporary use," as tlrged by plaintiffs. On the contrary, 
it was declared to be, and bas since in fact becomé, a permanent use, 
through the opération of the subséquent act of January 12, 1891 (26 
Stat. 712), and the grant of September 13, 1892, made parsuant to said 
act. 

In the case of Eailroad Co. v. Eoberts, 152 U. S. 117, 14 Sup. Ct. 498, 
cited by plaintiffs, the court uses this language: 

"And the setting apart, by statute or treaty with them, of lands for their 
occupancy, is held to be of itself a withdrawal of tiielr character as public 
lands, and consequently of the lands from sale and pre-emption. * • • 
As early as 1839 it was held, in Wijcox v. Jackson, 13 Pet. 4'J8, 'that a tract 
lawfully appropriated to any purpose becomes thereafter severed from the 
mass of public lands, and that no subséquent law or proclamation will be 
construed to embrace or operate upon it, although no exception be made of 
It' The réservation referred to there was of land for milîtary purposes; 
and in Leavenworth, L. & G.;R, Co. v. V. S., 92 U. S. 733, it was said that 
this doctrine 'applies with more iforce to Indian than to military réservations. 
The latter,' the cour^ observed, 'are the absolute property of the government. 
In the former other rights are vested. Congress cannot be supposed to grant 
them in a subséquent law, gênerai in its terms. Spécifie language, leaving 
no room for doflbt as to the législative wlU, Is required for such purpose.' " 

Again, the suprême court bas said : 

"That lands dedicated to the use of the Indians should, upon every principle 
of nâtural rlght, be careîully guarded by the government, and saved froiB a 
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possible grant, Is a proposition which wUI command universal assent." 
Leavenworth, L. & G. B. Co. v. U. S., 92 TJ. S. 733. 

Plajntiffs furthor claim that the réservation of 1875 was not con- 
tractual, and that congress had the power to subject the lands em- 
braced within said réservation to the opération of the act of 1879, 
under the constitutional provision: "Congress shall hâve power to 
dispose of and malce ail needfu] rules and régulations respecting the 
territory or other property belonging to the United States." Const. 
U. S. art. 4, § 3, subd. 2. Conceding that congress possessed the 
power hère asserted, still, as I bave aiready shown, the power has not 
been exercised. Plaintiffs bave not only failed to show that no part 
of the lands they claim were possessed by persons having valid daims 
thereto under the laws of the United States on January 28, 1879, but, 
on the contrary, bave shown that at said date there were Indians oc- 
cupying portions of said lands, under valid claims, and no releases 
of said lands to said Indians bave been made by plaintiffs. The act 
of 1879 expressly provides, as aiready shown, that such releases shall 
be executed before plaintiffs file their claim and title, and further re- 
quires the court, before rendering any decree of confirmation, to as- 
certain that said releases bave been duly executed. This requirement 
not having been complied with, plaintiffs' claim must be rejected. 

The foregoing views render unnecessary further mention of the 
other grounds upon which said claim is resisted. A decree conform- 
able to this opinion will be entered. 



CHICAGO GENERAL ST. RT. CO. v. ELLICOTT et aL 

(Circuit Court, N. D. Illinois, N. D. July 5, 1898.) 

Btbbbt Raii-boads — Permit to Stbing Electric Wirbs in Stkbbt— JWunic- 
ipal cokpokations. 

A permit from a clty to a street-car company to string electrlc wires 
along a street does not glve any rigbt to use such wires to distribut» 
power to prlvate consumers. 

In Equity. 

Suit for injunction by the Chicago General Street-Kailway Com- 
pany against Edward B. Ellicott, Carter H. Harrison, the city of 
Chicago, and the Chicago General Kailway Company. 

Glenn E. Plumb, for complainant. 

Samuel A. Tyande, Asst. Corp. Counsel, for défendants. 

GEOSSCUP, District Judge (orally). The bill in this case is to re- 
strain the défendants the city of Chicago, Carter H. Harrison, its 
mayor, and E. B. Ellicott, its electrician, from cutting the wires of the 
complainant carrying the electrical current from the complainant's 
generator to private motors in the lumber district of the city of Chi- 
cago. The facts essential to the détermination of the motion for an 
injunction may be stated as follows: 

The Chicago General Street-Kailway Company is organized trader 
the laws of Illinois for the purpose of çonstructing and opecating 
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alieâting, lighting, and power-supply system within the présent or 
future limita of the city of Chicago. The Chicago General Kailway 
Compa'ùy,'a corporation organized to constract, maintain, and operate 
a Street ràilway, came'intô possession of the property and the fran- 
chises of the, West Chicago Kailway Company, among which fran- 
chises "n'as a permit from the city to construct and maintain overhead 
wires for the pnrpose of the opération of said road. On or about 
the 25th of October, 1897, the said Chicago General Kailway Com- 
pany applied to Hon. L. E. McGann, commissioner of public works, 
for a permit supplemental to the permit by which it was already op- 
erating, which application is, in part, as follows: 

"This Company, as successor to the rlghts of the West Chicago Street-Rall- 
■way Company, hereby makes a formai application for a permit to suspend two 
necessary feed wlres from the Une of pôles now constructed and on the route 
below described. Such wires to be. constructed and malntained for the pur- 
pose of supplying electric current to be used for power and beat and light 
purposes, and wlth the right to connect the wires heréin authorized with the 
gênerai or power station of said coinpany at Kedzie avenue and 30th Street, 
along the foUowing route." ■ 

Thereupon the city of Chicago issued, upon this application, the 
following permit: 

"In pursuance of an ordinance passed by the city councll February 14, 1895, 
granting certaiû rlghts and privilèges to the West Chicago Street-Railway 
Company 6n the streets mentioned below, permission Is hereby granted to 
the Chicago General Kailway Company (It havlng succeeded to the sald rlghts 
and privilèges on the streets mentioned) to suspend two feed wires from 
the Une of pôles now constructed on Morgan street ♦ ♦ ♦ This permit 
is Issued and accepted on the condition that the said wires shall be struug In 
accordance with, and shall be maintained subject to, ail the conditions, stipu- 
lations, and requirements of the ordinance hereinbefore mentioned, to ail or- 
ders and ordinances which may be passed by the city council of the city 
of Chicago pertaining to the same, and to ail orders of the said commissioner; 
and upon the further condition that the said wires shall be used only for the 
•upply, and not for retum, current. . • * • This permit is revocable by the 
commissioner of public works at any time for cause." 

Prior to this time the complainant had entered into a contract 
with the Chicago General Kailway Company, whereby the latter 
leased to the former, for the purpose and to the intent that the former 
might carry on the business provided for in its articles of incorpora- 
tion, — that is, the business of constructing and operating a heating, 
lighting, and power-supply system, — the joint use of the pôles, feed 
wires, and electrical appliances along the Unes of the former's ràil- 
way. It does not appear that the foregoing contract was called to 
the attention of the city at the tinae the permit was issued, or that the 
city issued the permit with any référence to the contract between the 
complainant and the Chicago General Kailway Company. After the 
issuance of the permit, the Chicago General Kailway Company sus- 
pended the feed wires mentioned in the permit, and thereupon, under 
its contract with the complainant^ thèse feed wires were used to supply 
the electric current to the complainant's patrons in the lumber dis- 
trict. Under the arrangement between the complainant and the 
Chicago General Kailway Company, the former furnished the latter 
the necessary electrical power for the opération of its railway. It 
appëàï'ié that both the trolley Wires proper and the feed wires are 
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connected to the generator, but that, to supply to the trolley yrire 
sufflcient current at a distance from the generator, thèse feed wires 
are used, the complainant utilizing them as well for the purpose of 
furnishing power to its private patrons, by tapping them at given 
places along the line. Subséquent to ail thèse things, the city coaU' 
cil of the city of Chicago passed an ordinance creating a department of 
electricity, in which ordinance it was provided, among other things, 
that no electrical current should be supplied from any trolley line for 
any purpose whatever to any building, except for lighting the power 
stations from which current is supplied to such trolley Unes, Under 
the authority colorably vested in the city electrician by this clause 
of the ordinance, he purposes to eut the complainant's wires, uniess 
it desists from using the feed wires along the trolley Unes for the 
double purpose of furnishing electrical current to the trolley street- 
car Unes and to the private patrons of the complainant The com- 
plainant allèges that this ordinance is invalid — First, because it ipi: 
pairs the obligation of complainant's contract with the state; second, 
because it deprives the complainant of its property without due pro- 
cess of law; third, that it dénies to the complainant the equal protec- 
tion of the laws; fourth, that as a police régulation the ordinance la 
Toid. 

The jurisdiction of this court, of course, dépends upon whether the 
conduct threatened by the city is in virtue of an ordinance that con- 
trarenes some portion of the laws of the United States. The court 
has no jurisdiction to restrain a simple trespass upon the complain- 
ant's rights, uniess the trespass threatened violâtes one of his rights 
under the constitution and the laws of the United States. It may be 
assumed that the city has no power by ordinance to prevent the com- 
plainant from engaging in or carrying on the business of furnishing 
power, beat, and light, as its charter provides, or from furnishing 
such power, beat, and light, both to street-railway companies and to 
private consumers. It may also be assumed that any usual, lawful, 
and authorized means of attaining the benefit of this gênerai power 
is within complainant's gênerai charter rights, and is constitution- 
ally free from impairment or attack upon the part of the city. A 
power to furnish heat, power, and light implies the power to adopt 
the usual and lawful means of attaining that end. But the complain- 
ant has no right, under its charter, in the absence of a grant from the 
city, to erect its pôles or string its wires along the streets of the city. 
The gênerai charter from the state does not carry with it a grant to 
the use of the streets. The power to give or withhold that grant 
lies in the city government I can by no fair interprétation of the 
transactions between the complainant and the city flnd any permit 
to the complainant to go upon the city's streets for any purpose out- 
side of the érection, maintenance, and opération of a railway Une. 
The application for a permit was made by a company operating a 
Street railway only. The language of the application is for a permit 
to suspend two necessary feed wires from the line of the. pôles now 
constructed, and on the route described, to be njaintained for the pur- 
pose of supplying electrical current to be used for operating, heating, 
and lighting purposes. The permit granted on this application waa 
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to the Chicago (îeneral Rail wày Company, a company operating only 
a Street raîlway, and included siinply the right to suspend the two 
wires ai^ed for. I cannot assume, ftom this correSî)ondence, that the 
city understood that thèse additional wires were to be used for the 
conveyanCe of the electrical current to private consumers. The ap- 
plîcant was a street-raiiway company, not a company generally fur- 
nishing éléctrical power. The prÏTilege asked made no mention of 
anything other than the heat, light, and power needed in the opération 
of the Street railway. An application for a permit to string wires 
to distribute electrical power to private consumers coûld hâve been 
so easily framed in apt language to cover the purpose required that 
thé absence of such language implies the absence of such purpose. It 
is not at ail certain that the city would hâve granted thèse additional 
rights^:o the complainantjhadthey been speciflcally asked for. It 
wôuld hâve implied either larger Voltage upon the wirés, or a larger 
numbér6f= Wires than the opération of a street-raiiway Une demanded. 
Either InCrèased voltage or increased number of wires are objections, 
and might, on that account, hâve been refused. Upon this view of 
the ca^i the complainant is without any permit from the city to use 
thèse feed wires for the purpose of distributing power to private con- 
sumers. The city may, therefore, by ordinance, or any other action, 
refuse the right of such a use, and may, if necessary, enforce that re- 
fusai; at least it is clear that the comolainant has no right founded 
on the constitution or laws of the United States to compel the use of 
the city's streets for the purposes named, without a permit having 
theretofore, for that purpose, been granted. For thèse reasons the 
motion for an injunction must be denied. 



ANDERSEN v. BERLIN MILLS CO. 

(Circuit Court of Appeals, First Circuit. July 19, 1898.) 

No. 209. 

Masteb and Servant— Dangebous Machinert— Notice. 

A boy 20 years old, employed in a sawruill, went on a Personal errand 
to a part of the mlil where his duties did not requlre hlm to be. Whlle 
there he attempted to step over a revolving sliaft, whose top was 28^^ 
Incties from the floor, when hls apron caught in the roughened and pro- 
jectiug head of a spline key, which held a smali pulley on the shaft, and 
he was dravyn upon the shaft and Injured. He testlfled that he knew of 
the danger from the shaft, and ilfted his apron to avoid It, but dld not 
know nor think of the spline key. Beld, that as the Injury occurred Under 
conditions not created by the mlll owner, who had no reason to anticipate 
the présence of the boy near the shaft, or hls conduct in lifting hls apron 
high enough to avoid the shaft, but not the spline key, there could be no 
rècovery. ' 

In Error to the Circuit Court of the United States for the District 
of New Hampâhire. 

This was an action at law by Peter Andersen, by his next friend, 
Hans Haakènsen, against the Berlin Mills Company, to recover dam- 
ages for Personal injuries. In the circuit court a verdict was direct- 
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ed for défendant, and judgment entered accordingly, to reyiew whioh 
the plaintifE sued out this writ of error. 

Edward C. Niles (Harry G. Sargent, Daniel J. Daley, and Herbert 
li Goss, on brief), for plaintifE in error. 
Robert N. Chamberlin and Irving W. Drew, for défendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an action of the case for Per- 
sonal injuries received by Peter Andersen from a revolving shaft in 
the defendant's sawmill. The plaintiff at the time of the injury was 
a minor about 20 years of âge, and was employed by the défendant 
in its sawmill. The shaft that inflicted the injury was at a place in 
the sawmill where the plaintiff was not required to go by any duty of 
his employment, or for any reason connected therewith, or for ingress 
or egress. The plaintiff, wearing an apron of bagging coming about to 
his knees, was in the act of stepping over the moving shaft, the top of 
which was at a height of 28J inches from the floor, when his apron 
caught, and he was drawn upon the shaft, where he received serious 
injuries. At the close of the plaintifï's évidence, a verdict for the 
défendant was directed by the circuit court. The présent writ of 
error raises the question, was there error in the direction of a verdict? 

It appears in évidence that the plaintiff was fully aware of the 
gênerai danger from stepping over the revolving shaft, and of the 
risk that his apron might be caught. He testifies as follows: 

"Q. Before your clothes were caught on the shaft did you put your hands 
onto the posts? A. I took hold of that apron, and hoisted that up, because 
I saw the shaft was running around. Q. Did you see the shaft running, and 
then lift up your apion? A. Yes, sir. Q. What did you do that ter? A. 
I knew if it tool£ hold of my clothes I might get hurt. Q. You knew if it 
caught you it was liltely to iîill you? A. Yes, sir. I didn't Ijnow if there 
was a pulley on it or not. But it didn't make any odds; I thought it eould 
take hold. Q. You knew if that shaft caught your clothing it would hurt 
you? A. I knew I would lose my clothes. Q. And you took hold of it and 
puiled it up so it would not catch? A. Yes, sir. Q. And you knew if it 
caught you, you were liable to get hurt? A. I think I did. Q. And then 
you passed along towards the shaft? A. Yes, sir. Q. Did you know it was 
running? A. Yes, sir; I saw it was running. Q. Did you think whether it 
was dangerous to go over there? A. I didn't think of that. I thought so 
much of it that I lifted up my apron. Q. Why did you lift up the apron? A. 
Because I was afraid the shaft would take hold of it. Q. .\nd you decided 
on the whole, after lifting up your apron, you would go over; that is, you 
thought with your apron lifted it would be safe? A. Yes, sir. Q. Did you 
think of that at the tinie? A. Yes, sir; because I had been over there before. 
Q. The question is whether you thought of it there on the spot. A. That i» 
pretty hard to tell, so I can't say anything about it. Q. But you remember 
of lifting the apron? A, Yes, sir. Q. Did you think the pulley might catch 
your apron? A. I didn't think of the pulley, but I thought of the shaft. I 
had so much common sensé that I was afraid It would catch my apron." 

It is contended, however, that besides the danger known to the 
plaintiff was another unknown to him, namely, a "spline key," or 
small bar of steel used to fasten a pulley to the shaft. This spline 
key, instead of iitting closely into a slot in the hub of the pulley and 
into a slot in the side of tke shaft, projected somewhat above the 
B8F.-60 
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shaft, and itsbead, by pounding, had become roug}i and feathered. 
The plaintiff testifled that this spline key caught bis apron, and drew 
him iipon the shaft. For our présent inquiry we must assume this 
tb be the fact. 

Since the da,ng^r of the situation, other than the particular danger 
from the splîiie key, was fully knbwn and appreciated by the plaintiflf, 
and since a failure to give warning of dangers, fully known and ap- 
preciated, cannot be a ground for liability, it follows that the sole 
question in the case is, did the défendant, by allowing the spline key 
to remain upon the shaft in the condition disclosed by the évidence, 
and by failing to give warning thereof, violate any duty owed to the 
plaintifE? The plaintiff's counsel quote Eailroad Co. v. Jones, 95 U. S. 
442, "The duty is dictated and measured by the exigencies of the occa- 
sion;" and from Roth v. Depot Co. (Wash.) 43 Pac. 641, "Précaution 
is a duty only so far as thgre is any reason for appréhension." We 
are of the opinion that, even should we concède to the plaintiff, for 
the purposes of this case, the broad and unqualifled statement "that, 
80 far as there exist reasonable grounds for apprehending danger, 
a duty arises to take précaution against it," this would not avail the 
plaintiflf. Upon the facts of the présent case, we think it clear that 
the court would feel compelled to reverse the verdict of a jury hold- 
ing that the circumstances prior to the accident gave rise to a reason- 
able appréhension of the occurrence from which the plaintiff suf- 
fered. 

Kecurring to the évidence, we find, flrst, that none of the duties for 
which the plaintiff was employed required him to be near the shaft. 
As was said by the circuit court in granting the motion to direct a 
verdict: 

"No duty Involved In the employment required the plaintiff to go to the 
place where he was Injured. The plaintiff voluntarlly left the place of duty, 
and went to another part of the mill, some ninety odd feet distant. He 
went for prlvate purposes, and prlvate purposes not incident to the employ- 
ment. * • * The plaintiff's évidence shows that he voluntarlly joumeyed 
away from the place of employment to borrow money on his own account." 

Such departure from the i>lace and purposes of the employment 
bas in many cases been held to absolve the master from liability. 
But even should we hold that, in the exercise of reasonable eare, a 
master is bound to anticipate a certain amount of visiting among 
his employés, and should we say that the master ought to bave 
foreseen that men were likely to be in the vicinity of the shaft for 
their own purposes, this would be insufficient to hold the défend- 
ant liable. 

To complète a case for the plaintiff, it would next be necessary to 
hold that the master should hâve foreseen that one who knew the 
gênerai danger from the moving shaft and pulley might undertake 
to step over a shaft 28^ inches high, wearing an apron, which he 
would lift only just high enough to narrowly clear the shaft, unless 
he were warned that, to pass over safdy, he must lift it an incb or two 
higher. It should also be observed that the pulley which was at- 
tached to the shaft by the spline key was six inches in diameter. 
Unless the apron were dropped beloisi/ tjie circumference of the 
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pulley, and within a very short distance from the side of the pulley, 
it could not be caught by the spline key. 

We are of the opinion that, even if the défendant had reason to 
suppose that the plaintiiï might possibly undertake to step over the 
shaft, there was no reason to suppose that knowledge of the condi- 
tion of the spline key would influence his method of doing it, or that, 
knowing the gênerai danger, the plaintiff would avoid it by so narrow 
a margin as to encounter the spécial danger which, if not compre- 
hended within the gênerai danger, was at least so closely connected 
thereto as not to become a spécial object of considération. 

In Rooney v. Cordage Co., 161 Mass. 153, 36 IST. E. 789, where the 
plaintiff was caught by a set screw, the court said: 

"The collar and set screw did not project much beyond the pulley and beit, 
but were almost in thelr line of motion. Although the plaintiff says he did 
not know of the set screw, his testimony shows that he was well aware of 
the danger from the movlng pulleys, belt, and shaft," etc. 

As was said by this court in Keats v. Machine Co., 13 C. C. A. 221, 
65 Fed. 940: 

"The rule laid down in cases where enoployés are set at work in positions 
of unusual and concealed danger is not applicable to the présent case." 

Purther, as stated in Pollock on Torts (Ed. 1887, p. 572): 

"In estimating the probabllity of danger to others we are entitled to assume, 
in the absence of anything to show to the contrary, that they bave the full 
use of the common faculties, and are capable of exercising ordinary caution." 

As the injury was received under conditions not brought about by 
the défendant, who had no reason to anticipate the présence of the 
plaintiff near the shaft, save that possibly he might go there for his 
own purposes, and as a conséquence of conduct on the part of the 
plaintiff in stepping over the shaft which could not reasonably be an- 
ticipated, we are of the opinion that the plaintiff failed entirely to 
show the breach of any duty of the défendant, owed to the plaintiff 
in conséquence of the relation of master and servant, or in consé- 
quence of any obvions péril to persons occupying the position of 
bare licensees. 

The judgment of the circuit court îs afflrmed, and the défendant 
in error wlll recover its costs in this court. 



STATE OF NEBRASKA v. FIKST NAT. BANK OF OELBANS et al. 
(Circuit Court, D. Nebraska. August 8, 1898.) 

1. Deposit of Statk Funds— GrviNO Sbcurity and Pating Intbrkst — Loan. 

Where a state treasurer places state funds in a national bank, subject 
to check, the bank giving security tberefor, and agreeing to pay interest 
on daily balances, the transaction Is a deposit, and not a loan to the bank. 

2. Same— PowKRs op National Banks— Bond to Sbcurb Deposit. 

Glvlng bond to secure funds deposited wlth It is within the power of a 
national bank, and suretles on such bond are liable. 

This was an action at law by the state of Nebraska against the First 
National Bank of Orléans, P. 0. Hedlund, receiver, and John W. 
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Barton et al., sureties, to recover deposits of state funds secured by a 
bond executed by the bank and such sureties. The raling is on tbe 
demurrer of the sureties to tke pétition. 

0. J. Smyth, Atty. Gen., and Ed. P. Smith, Dep. Atty. Gen., for 
State of Nebraska. 
Cobb & Harvey, for défendants. 

MUNGER, District Judge. This action was commenced in the 
district court of Harlan county, and removed into tliis court. By 
the pleadings it is shown: That the First National Bank of Orléans 
is a corporation organized under the laws of the United States. That 
in September, 1895, said bank, for the purpose of becoming a state de- 
pository under the laws of the state of Nebraska, and for the purpose 
of enabling it to receive on deposit from the state treasurer of the 
state of Nebraska certain public moneys belonging to the state, and 
which said treasurer was authorized to deposit in depository banks, 
made, executed, and delivered to the state of Nebraska its obligation 
in writlng, a copy of which is attached to the pétition. Said bond 
was executed by the said bank as principal, and by the défendants, 
John M. Burton, George W. Burton, Pat Gibbons, John 0. Hoffman, 
and M. F. Burton, as sureties, which bond was duly approved and 
flled by the proper offlcers of the state. The said bond was in th.e 
pénal sum of |25,0O0, and provided that, in considération of the de- 
positing of the moneys of the state of Nebraska for safe-keeping in 
said bank by the state treasurer, said bank, in considération of said 
deposit and for the privilège of keeping the same, agreed to pay 3 
per cent, per annum, the same to be computed and paid quarterly upon 
the daily average of the sum of such amount as the bank should hâve 
deposited to the crédit of the state for the quarter, or any fraction 
thereof, next preceding the payment of said per centum. Said bond 
contained a condition that if said bank "shall well and truly keep 
sums of money so deposited or to be deposited as aforesaid, subject to 
the check and order of the state treasurer as aforesaid, and shall pay 
over the same, and each and every part thereof, upon the written de- 
mand of the state treasurer, and shall estimate, calculate, and pay said 
per centum as. aforesaid, and to his successor in said ofQce as shall 
be by him demanded, and shall in ail respects save and keep the peo- 
ple of the state of Nebraska and the said treasurer harmless and in- 
demnified for, and by reason of the making of said deposit or deposits, 
then this obligation shall be void and of no effect; otherwise, to be 
and remain in full force and virtue." After the exécution and delivery 
of said bond, the treasurer deposited in said bank certain moneys of 
said state, and there was at the time of the commencement of the 
action so on deposit in said bank the sum of f 20,000, the moneys of the 
state of Nebraska. That said bank became insolvent, and P. O. 
Hedlund, one of the défendants, was appointed, by the comptroUer of 
the currency, receiver thereof. Of said défendants, the bank and re- 
ceiver hâve answered in said action. The other défendants, the sure- 
ties, hâve flled a gênerai demurrer to plaintifiE's pétition, which is now 
to be disposed of. 
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[n support of the demurrer it is contended that the transaction was 
one of borrowing money on the part of the bank, not in the usual and 
ordinary course of banking business; that such borrowing was in vio- 
lation of the national banldng act, and not within any of the powers 
conferred upon the bank, and illégal, the bond or obligation given 
void, and for such reason the sureties are not liable. It is not claimed 
in support of the demurrer that every borrowing of money on the 
part of a national bank is prohibited; but it is contended the fact 
that, under the depository law of Nebraska, the bank is required 
to make a bid for the deposit, agreeing to pay interest on the daily 
balances at a rate of not less than 3 per cent, per annum, and to exé- 
cute a bond with sureties for the faithful payment of the amount of 
such deposit, with the interest thereon, that such a transaction is not 
a deposit in the ordinary sensé, but a borrowing of money in a man- 
ner not in the usual and ordinary course of the business of banking. 
In support of their contention, counsel cite Bank v. Armstrong, 152 
U. S. 346, 14 Sup. et. 572; Bank v. Kennedy, 167 U. S. 362, 17 Sup. 
et. 831; Armstrong v. Bank, 27 e. C. A. 601, 83 Fed. 556; Id., 31 
U. S. App. 75, 13 C. e. A. 47, and 65 Fed. 573. 

Bank v. Armstrong was an action brought by the Western National 
Bank of New York against Armstrong, as receiver of the Fidelity 
National Bank of eincinnati, Ohio, to recover the sum of $207,290, on 
account of a loan made by the New York bank to the Ohio bank. 
There was no évidence that the vice président of the Ohio bank, who 
acted for said bank in the transaction, had received spécial authority 
from the board of directors to borrow the money. Justice Shiras, 
speaking for the court, said: 

"It might even be questioned whether such a transaction wonld be wlthln 
the power of the board of directors. The powers expressly granted are stated 
in the eighth section of the national banlî act (Rev. St. § 5138, par. 7): A 
national bank can 'exercise by its board of directors, or duly authorized of- 
flcers or agents, subject to law, ail such ineidental powers as sliall be neces- 
sary to carry on the business of banlîing, by discounting and negotiating 
promissory notes, drafts, bills of exchange, and other évidences of debt; by 
receiving deposits; by buyiug and selliug exchange, coin, aud bullion; by 
loaning money on Personal security; and by obtaining, Issuing, and circulatlng 
notes.' The power to borrow money or to give notes is not expressly given 
by the act. The business of the bank is to lend, not to borrow, naoney; to 
discount the notes of others, not to get its own notes discounted. Still, as was 
said by this court, in the case of First Nat. Bank v. National Bxchange Bank, 
92 TJ. S. 122, 127:. 'Authority is thus given in the act to transact such a bank- 
ing business as is specifled, and ail ineidental powers necessary to carry it 
on are granted. Thèse powers are such as are required to meet ail the 
legitimate demands of the authorized business, and to enable a bank to con- 
duct its afCalrs, within the gênerai scope of its charter, safely and prudently. 
This necessarily Implies the right of a bank to incur liabllities In the regular 
course of its business, as well as to become the créditer of others.' Nor do 
we doubt that a bank, in certain circumstances, may become a temporary 
borrower of money. Yet such transactions would be se much out of the 
course of ordinary and legitimate banking as to require those maklng the loan 
to see to It that the ofllcer or agent acting for the bank had spécial authority 
to borww money. Even, therefore, If it be conceded that It was wlthln the 
power of the board of directors of the Fidelity National Bank to borrow 
$200,000 on tlme, It is yet obvious that the vice président, however gênerai 
hls powers, could not exercise such a power unless specially authorized so to 
do; and It Is equally obvious that persons deallng with the bank are pre- 
suined to know the extent of the gênera] power» of the offlcers." 
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For the reason that tliere was no évidence of any authorization 
upon the part of the board of directors for the vice président to borrow 
the money, and the further fact that the money so borrowed in the 
name of the bank never came into its possession, but was appropriated 
by the vice président and assistant cashier, and no ratification on the 
part of the directors, it was held that no recovery could be had. 
Bank v. Kennedy was an action to hold the bank liable under the 
statute of Oalifornia as a shareholder in a savings bank, ïhe ques- 
tions involved were whether a national bank could acquire the stock 
of another corporation by purchase, not having taken the same to se- 
cure an indebteduess to it, and whether, having purchased such stock 
and enjoyed the beneflts of a shareholder, the bank was estopped from 
setting up the Ulegality of the transaction, Armstrong v. Bank was 
an action to recover for money borrowed. A recovery was had, for 
the reason that, while there was no évidence of spécial authority hav- 
ing been given the vice président by the board of directors, it was 
shown that a long-established usage existed between corresponding 
banks in both cities, where the lending and borrowing banks were 
respectively situated, of lending and borrowing through the executive 
ofiScers of the banks, and, further, that the transaction had been rati- 
ûed by the board of directors, the case being distinguished from that 
of Bank v, Armstrong. 

The foregoing cases do nOt establish the fact that the borrowing 
of money on the part of a national bank is illégal, but that, when the 
transaction is not one in the usual course of banking business, au- 
thority must be shown to hâve been given by the board of directors, or 
a ratification by the board. Was, however, the transaction in ques- 
tion a borrowing of money, or a mère gênerai deposit? Among the 
enumerated powers of a national bank is "receivlng deposits." The 
depositing of money in a bank bas been held in some cases to be a 
loaning by the depositor, and a borrowing by the bank, for the reason 
that the relation of creditor and debtor was thereby established. It 
is to be kept in mind that in the transaction in question, and accord- 
ing to the terms of the obligation sued on, the money deposited with 
the bank was not deposited for any fixed period of time, but was sub- 
ject to withdrawal at any time on the checlî or order of the treasurer. 
In Laws' Estate, 144 Pa. St. 499, 22 Atl. 831, a guardian deposited 
the moneys of his ward in a bank to his àccount as guardian, the bank 
agreeing to pay 3 per cent, interest. On a failure of the bank it was 
sought to hold the guardian and his sureties liable for the loss. The 
question turned upon the fact as to whether the deposit by the 
guardian was a loan or investment of such money, the court saying: 

"Was this transaction wlth the Bank of America a deposit of tlie money, 
or was it a loan or investment of it? A deposit is wliere a sum of money is 
left with a banlcer for safe-lîeeping, subject to order, and payable, not in 
the spécifie money deposited, but inan equal sum. It may or may not bear 
Interest, according to the agreement. , While the relation between the de- 
..positor and his banker is that of debtor and creditor simply, the transac- 
tion cannot in any sensé be regarded as a loan, unless the money Is Igft, 
not for safe-keeping, but for a flxed period at interest, in which case the 
transaction assumes ail the characterlstics of a loan. • ♦ * In the prés- 
ent case the money was placed in the bank, not as an investment for any 
fixed period, ..but merely for safe-keeping and at a small rate of interest. 
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• • * It Is true that two weeks' notice was to be glren of thé withdrawal 
ot the deposlt; but thla was a reasonable provision, and not Inconsistent 
witli a banli: deposit. Almost ail savings Institutions stipuiate for notice of 
wltlidrawals with their depositors, and such a stipulation is for tlie bene- 
flt, not onjy of the banl:, but also of Its depositors." 

Allibone V. Ames (S. D.) 68 N. W. 165, was an action founded upon a 
bond given by a bank, with sureties to secure the payment of public 
funds deposited by Allibone as county treasurer. The défendants 
denied liability, for the reason that the deposit was, in efîect, a loan to 
the bank; that by a law of the state it was a crime for the treasurer to 
lend public money. For that reason, the contract or bond was un- 
lawful, and the défendants not liable thereon. In the opinion hold- 
ing défendants liable, it is said: 

"When the personal property invoived is money, it may be difflcult under 
some circumstances to détermine whether the transaction should be called 
a 'deposit' or a ioan'; but the two are not the same, and are never so re- 
garded by any one in business or the ordinary affairs of life. Certainly, 
the thQusands who daily deliver money to banlis for safe-liceping and return 
in cor'respondlng currency do not regard the transaction as a loan, nor do 
they so speali of It. A deposit is for the benefit of the depositor; a loan, 
for the benefit of the borrower. It is true, a deposit may also benefit the 
depositary, but such is not the primary object of the transaction. When 
the deposit is made for a flxed period, during which the depositor has no 
rlght to demand the return of the money, the transaction may be regarded 
as In ail substantial respects a loan; but hereln lies an essential distinction 
between a loan and a gênerai deposit." 

In the light of the foregoing authorlties, I think the transaction in 
question to hâve been one of a deposit of public moneys, not a borrow- 
ing of money on the part of the bank. The fact that the bank bid for 
the money does not change the character of the transaction. Cer- 
tainly, there can be no objection urged against a bank soliciting busi- 
ness. The state, through its législative enactment, said to ail banks 
and bankers it desired to place the public funds on deposit (not to 
loan), subject to withdrawal at any time on the check or order of its 
treasurer, and at a rate of interest not less than 3 per cent, per annum. 
The défendant bank accepted the deposit on the conditions offered. 
To my mind, the transaction was a deposit of money; but, whether 
regarded as a loan or deposit, I do not think it in violation of the au- 
thority conferred on a national bank. Certainly, the giving of the 
security to do what in law it was obligated to do was not a void act. 
The demurrer is overruled. 



962 88 FHDERAIi REPORTER. 

LIPSEÎ'S BX'É Vj SPBARS' EX'B.ï 
(Circuit CJourt, W. D. Virginia. Marcli, 1882.) 

1. EXECUTOHS— DBTASTATIT— ACCBPTANCB OV CONFEDBRATB MONET. 

An exécuter who durlng the iWiff.ôî the Rébellion received Oontederate 
currency In payment of a speeie dpbt well secured on valuable real estate, 
wlthout proof of the necessity thereof, was guilty of a devasiavlt, and tbe 
devlseea were net devested ôf thelr ïlens upon the estate of thelr testator 
for their legades. ; i.i, ' 

8. SAMB— C0-EXECUT0B8— SETTIiEMUrt OV ACCOUNTS. 

A settlement of the accounts of one of two executors who resided In 
Virginia durlng the war of the Rébellion was not blnding on hls co-ex- 
ecutor, residin'g ià a loyal state. 

8. 8amb— Exectjtor's Dbed. 

The Virginia statute of March 6. 1863, provldlng that, whenever any 
flduciary reslding in that state was authorlzed to do any act Jolntly wlth 
one or more flduclarles reslding In the loyal states, it shoùld be lawf ul for 
the résident fiduclary to perform the act alone, was a nuUity; and a deed 
by an executor residing in Virginia was wlthout effect, ais agaiust hls co- 
executor, who resided In Indlana. 

In 1859, at his home, in Botêtonrt county, Va., Moses Lipse died, 
leaving a will, 12 children, and 891 acres of land. His sons David 
H. and Samuel were named as executors, and directed to sell tbe 
land and divide the proceeds among the children. Both qualifled, 
and in 1860 sold the land to G. G. Spears for |14,858, and received 
cash 14,952.66, and two bonds of tbe purchaser, dated 3d October, 
1860, each for $4,952.66, with interest from the maturity of each, 
payable to the executors in one and two years. 

From 1850 continuously to the présent, David H. Llpse resided In Indlana. 
He was présent at the land sale In 1860, but shortly returned to Indiana, and 
was never again in Botetourt untll 1874. In 1879 the otlier executor, Samuel 
Lipse, dIed in Botetourt, where he always llved, and was during the Rébellion. 
In 1862 G. G. Spears died, leaving a widow, a child, and a wlll, and William 
A. Glasgow qualifled as his executor. When the bonds fell due, David H. 
Llpse and about half the legatees, or their représentatives, resided outside 
the state of Virginia, then under the control of "the organized rébellion ealled 
the 'Gonfederate States Government.' " The only currency then there In cir- 
culation was Gonfederate notes, commonly ealled "Gonfederate moiiey," or 
Virginia banli notes, of about equal value wlth it. Samuel Lipse was known 
R» a "Union man," put no value on Gonfederate money, refused to take it, 
and did not willingly receive It in payment of debts due the estate of hls 
testator or himself. The situation of the estate did not Fequiré the collec- 
tion of the purchase money of the land to pay the debts of the estate, for there 
were none; nor to make distribution, for half of the dlstributees were outside 
of Virginia, withln the loyal states, and beyond the reach of the résident 
executor, Samuel Llpse. Half of the résident dlstributees refused to ac- 
cept Gonfederate money. and there is no proof that any of them were désirons 
to accept it. In the meantime the bonds of Spears, due the estate, were per- 
fectly Suivent, being secured on valuable real estate. Yet Spears' executor 
went of hls own accord in October, 1862, to the house of Samuel Llpse, took 
wlth him a large bundle of Gonfederate money, counted ont a sum eqnal to the 
tmpald balance due on the land, and Insisted on Samuel Llpse receiving it. 
But the latter refused, saying "it was of no value, and that be had no use 

1 This case has been heretofore reported In 4 Hughes, 535, and Is now pub- 
lished in this séries, so as to include tberein ail circuit and district court cases 
elsewhere reported which hâve been Inadvertently omitted from the Fédéral 
Reporter or tbe Fédéral Cases. 
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for It." Spears' executor took the Confederate money away wlth hJm, after 
hartng asked Samuel Llpse if he would take a check on the Bank of Flncastle, 
which check the latter said he would accept, expecting to receive Fincastle 
money on it. No checij was then given. Spears' executor was a lawyer, and 
then the président of that bank, and well knew that notblng but Confederate 
money, or its équivalent in value— Virginia bank notes— was paid out at its 
counter. See ordinances of the Virginia convention passed June 28, 1861, 
and July 1, 1861, respectively. Afterwards Samuel Lipse was induced to 
receive the check of Spears' executor on the Fincastle Bank for the balance 
of the said purchase money, and surrender the bonds. How Induced, the 
record shows. Two of the legatees (Custer and Hoff) presented the checks 
of Lipse's résident executor on that bank for their portions, but refused to 
receive the Confederate money, but afterwards did receive it, uuder, as they 
testified, "a compulsion of threats." A part of the Confederate notes so re- 
ceived by Samuel Lipse was sequestrated by the Confederate goveniment. 
Having thus induced Samuel Lipse to receive the Confederate notes and sur- 
render the bonds, Spears' executor induced Samuel Lipse to execuie a deed, 
without the concurrence or knowledge of his co-executor, David H. Lipse, 
then in the state of Indiana, conveying the said land, with gênerai w.irranty, 
to said Spears' executor. To an objection of Samuel that his conveyance with- 
out David's concurrence would be of no effect, he was told by Spears' xecutor 
that the gênerai asseiubly of Virginia had passed an act which met the case. 
It may be appropriately added that said act was passed March 5, 1S('>3, and 
that the patron thereof was Green James, then delegate to said assembly 
from Botptourt. The deed itself recited that it was executed under an act 
passed March 5, 1863, by the gênerai assembly of Virginia, providing that, 
whenever any flduciary residing in tliis state has been authorizpd to do any 
act jointly with one or more flduciaries residing witliin the liraits of the 
United States, it shall be lawful for the fiduciary residing in this stite to do 
any such act without the concurrence of the nonresident flduciary. Tliis act 
of the gênerai assembly was in contravention of the previous law, and was 
to remain in force only during the war. This deed was executed 7th April, 
1863, and was wlth gênerai warranty. By deed executed tlie same day, with 
spécial warranty, Spears' executor conveyed the same land to one MeCue for 
$15,000, whereof $3,000 was paid cash in hand, and for the balance, '-payable 
on the ISth Angust, 1S82, in gold coin, of the value of the alloy of the United 
States in the year 1861, and also for the interest thereon at the rate of six per 
cent, per annum, payable on the Ist day of January, 1864, and annually there- 
after in such funds as may be current in the state of Virginia, or in mer- 
chantable corn or flour, at two dollars a bushel for corn and flitien dollars a 
barrel for flour, as the said Spears' executor, or his successor, may from time 
to time elect to receive it, or in gold coin or its équivalent, if the said 
McCue prêter to pay the Interest in such médiums," the said purcbaser exe- 
cuted a deed of trust on the same land. Subsequently, by deed dated 2d 
November, 1863, McCue conveyed the said land to one McCuiloch for $23,500, 
whereof $11,500 was paid cash in hand, and for the balance, payable by 
McCue to Spears' executor, a deed of trust was agaJn executed on the land. 
The whole of the $12,000, payable as aforesaid in gold or its équivalent, re- 
mains unpaid by McCue to Spears' executor, and to McCue by McCuUoeh, 
who has remalned in possession of the land from his purchase until the 
présent. The évidence clearly shows that David H. Lipse, the survlving ex- 
écuter, never at any time authorized or sanctioned the receipt by his co- 
executor of the said purchase money, or of any part of it. In the currency of 
the Confederate government or In said Virginia bank notes, nor the convey- 
ance of the land. The évidence also shows that in 1862 and 1863, and in 
fact ail during the war, the publie sentiment In Botetourt was much exclted 
against persons of Union proclivities, and that persons refusing to take Con- 
federate notes were threatened and denounced as enemies in a public speech 
delivered in the court house by a member of the gênerai assembly, who had 
privately advised Samuel Lipse to receive the Confederate notes from Spears' 
executor. 

In January, 1879, David H. Lipse, as survlving executor of Moses Lipse, de- 
ceased, Instituted thlg suit In the United States circuit court at JLiynchburg, 
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Va., in order to procure the cancelbitlôn of the deeds of conveyance and trust 
afôresald, and the enforcement of his fendor's Iten on the said land for the 
unpald purchase money. In Octoberi 1864, while the war was flagrant, and 
his co-executor was at hls résidence in. Indiana, a settlement of the account» 
of Samuer and David Lipse,-executora of Moses Lipse, deceased, was made by 
James T. Logan, one of the commissioûers of the county cojirt o£ Botetourt 
county, and in November of that year coniirmed by said county court, and 
ordered to be recorded. Spears' exécuter and others answered the blll, aud 
numerous dépositions were talien on both sides. In hls answer, Spears' 
executor pleaded said settlement cif the executorial accounts as an absolut» 
bar to any recoTery by the complalnants upon their blll. 

G. W. Hausbrough and R. F. Mays, for plaintifEs. 

T. J. Kirkpatrick and Glasgow & Glasgow, for défendants. 

RIVES, District Judge. TOe leading ànd décisive inquiry in thia 
case is whether the devisees of Moses Lipse, deceased, are concluded 
by the facts proven in this case from further prosecution of their 
claim against the estate of their testator. If that estate has been 
legally adœinistered, and their rights to the same conclusively and 
legally settled and barred by the acts of the executor, Samuel Lipse, 
then their remedy in the premises must be remitted to the oflficial 
responsibilities of said acting executor. But if, on the other hand, 
the corpus of that estate still subsists, and is in a situation to be pur- 
sued by those interested in its distribution, then the plaintiff in this 
case, and especially the surviving executor, for himself and other lega- 
tees, may be properly heard in the assertion of the lien on the land 
of Spears, which he bought of Lipse's executors in 1860. Whether a 
bar in law or in equity exists to the recovery of the plaintifE's rights 
dépends upon the légal effect of the act of Samuel Lipse as executor 
of his testator, Moses Lipse. If he had the right to receive Confed- 
erate money for a confessedly specie demand, and did go willingly and 
demand the same, and thereby satisfy the claims of the legatees, to 
that extent, and that extent alone, he may be held exempt from re- 
sponsibility ; but if, on the contrary, he received worthless currency 
in payment of a specie debt well secured on valuable real estate, 
without proof of the necessity thereof, he is guilty of a devastavit, 
and there is nothing in such act to devest the devisees of Moses Lipse, 
deceased, of their interest in or lien upon the estate of their testator 
for their legacies. So far as the complainant, David H. Lipse, as 
the surviving executor, and suing in behalf of his co-legatees, is con- 
cerned, there is scarcely a prêteuse that his suit is barred by the 
settlement of the accounts of Samuel Lipse, his co-executor. Thèse 
accounts are wholly ex parte as to him, without notice of any kind, 
and in his absence in another state during the Rébellion, when ail 
intercourse and correspondence were prohibited by law. I do not sup- 
pose, under the proofs in this cause, any pretension can be rightfully 
made to the privity, actual ûr implied, of the chief complainant to 
this settlement made by Samuel Lipse in his own name and that of 
his co-executor. The whole interest of this complainant in his father's 
estate was promptly subjected to séquestration through Samuel Lipse, 
the acting executor; and, if this illégal act is validated in this case, 
I may safely say that it will be the first one in which this act of the 
insurgent states has been countenanced and enforced in a court of the 



spEAEs' ex'r. 955 

United States. The lien of the devisees on the testator's lands for the 
purchase money can only be devested bj strict proofs of ils payment, 
or by deed conveying the légal title. Touching the first, I do not 
understand that any claim is or can be advanced for the validity of 
a payment in Confederate money for an ante-bellum debt. It is 
conceded in the argument by defendant's counsel that it may be re- 
garded as a devastavit on the part of Samuel Lipse, but the défendant, 
Glasgow, dénies his complicity in or responsibility for it. But in 
the second point it is alleged that the deed of Samuel Lipse as ex- 
ecutor, dated the 7th of April, 1863, conveying said Moses Lipse's 
lands to Spears' executor, passed the légal title, and devested the 
interest of Moses Lipse's heirs and devisees. It is not pretended that 
this deed could hâve this effect, apart from the act of March 5, 1863, 
of the gênerai assembly of Virginia. Such an act, however, has 
been pronounced invalid so far as investments in Confederate money 
under sanction of state courts are concerned; and, for a stronger 
and more cogent reason, it is invalid so far as it militâtes against 
the remédies and rights of loyal citizens of other states. The act 
is one emphatically of belligerency and of législative spoliation upon 
claimants in this state who chaneed to be found by the war on the 
loyal side. It would be a reflection upon the victory of the Fédéral 
arms if such a législative contrivance could avail, after the cessation 
of war, to override and defeat the remédies and interests of loyal 
citizens of other states. I bave no hésitation, therefore, in pronoun- 
cing this act of assembly a nullity, and that the défendant can daim 
nothing under this deed. I hold, therefore, that the transaction 
stands as if no deed had been made by Moses Lipse's executor ; that 
the légal title is still outstanding in the surviving executor, David H. 
Lipse; that no valid payment has been made by Spears' executor; 
and that a lien still subsista in behalf of the complainant upon the 
lands purchased of Samuel Lipse, executor of Moses Lipse, by said 
C. C. Spears in his lifetime. 

It is the duty of this court to uphold and enforce the will of Moses 
Lipse. It was made upon the eve, and doubtless in view of the 
probability of, war. The testator had a large family, scattered in 
the différent states of the Union. To secure their interests in case 
of a civil conflict, he took the précaution of making a son in Indiana 
and one in Virginia jointly executors of his will, with power to sell 
fais real and personal estate, and distribute the proceeds among his 
children, subject to the advancements enumerated in his will. Doubt- 
less, he presumed he could in this way guard and protect the interests 
of his nonresident descendants from the violence and antagonism of 
the threatened war of sections. His resort to this précaution waa 
wise and reasonable. Be this, however, as it may, — whether de- 
signed or accidentai, — his will must prevail; and nothing can be 
better settled than that both of thèse executors must concur in the 
exécution of a joint power, and that it cannot be executed by one 
alone. The knowledgé of this act is brought distinctly to the notice 
and acbnowledgment of the défendant, Glasgow, by the récitals in 
the deed he took of Moses Lipse's executor. That deed is the leading 
title paper of the derivative purchase from said Glasgow, and neo- 
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essarily put subséquent purchasers on inquiry into the effect of their 
deeds. If there was an infirmity in Samuel Lipse's deed to Glasgow 
as exécuter, they took subject to that infirmity, under the famlliar doc- 
trine of caveat emptor. If Glasgow got no title, neither did the pur- 
chasers from him; nor can they complain of this, because the ré- 
citals of their title paper call their attention especially to the fact 
how and why they claimed, to wit, the validity of a deed from one 
alone of two parties charged with the exécution of a joint power. 
If they made a mistake, however grievous, they must bear the con- 
séquences of it For thèse reasons the court wUl hold ail the pur- 
chasers under Glasgow subject to the outstanding liens of Moses 
Lipse's devisees. 

But it is urged that this lien has been extinguished by Glasgow's 
payment to Samuel Lipse. I hâve heretofore announced the gênerai 
principle that a fiduciary, whether executor, trustée, or agent, cannot 
take worthless currency in payment of a specie debt, unless he is pre- 
pared to justify it by extraneous circumstances ; that giving a crédit 
therefor amounts, in an executor, to a devastavit on his part, and a 
debtor unfairly imposing such payment upon him shall be held liable 
therefor. Under the light of thèse adjudications, let us look at the 
transactions betwen Glasgow, Spears' executor, and Samuel Lipse, 
Moses Lipse's executor. Under the facts and proofs of this cause, 
I should do injustice to Mr. Glasgow's intelligence if I should call 
in question his full knowledge that his testator's debt to Lipse was 
not payable in Confederate money, and that the receipt of it by the 
latter would be a devastavit on hia part. I readily concède it was 
a venial zeal on his part for his deceased friend, Spears, to propose 
once the liquidation of his debt in Confederate money; but when 
that was once refused, as is clearly proven in the case, on the express 
ground tbat such currency "was of no value," it ceased to be a virtue, 
or even excusable, when renewed, and a check upon the Fincastle Bank 
was tendered and received in lieu of Confederate money. This court 
is bound to take notice judicially of the fact that in 1862 the banks 
traded only in Confederate money, and that a check upon one of 
them was payable generally in such currency; hence there was no 
substantial différence between the bank check and Confederate notes 
as a médium of payment. The testimony in this case by the receivers 
of thèse checks demonstrated this fact, if, indeed, any corroboration 
be needed. It is very manifest, Mr. Glasgow saw in this transaction 
a profitable spéculation for his deceased friend's estate. It would 
hâve been a handsome thing to acquire $10,000 worth of good Bote- 
tourt land for about $2,000 in a depreciating currency; but, to accom- 
plish this, he must abide the responsibilities cast upon him by the 
proofs of his activity in pressing his payment, and the state of ter- 
rorism and denunciationiagainst those refusing this currency. He 
doubtless has failed in this spéculation; but how stands it with the 
surviving executor, D. H. Lipse? His whole patrimony is dispersed 
to the winds, and has gone to swell the fisc of the insurgent govern- 
ment that he was opposing, and which is now no more. There can 
theref ore be no comparison between the hardships of the two cases. 

The court is constrained, therefore, in this view of the case, to 
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decree the nullity of the deed from Moses Lipse, executor, to Glasgow, 
and the cancellation qt the same; and unless the said Glasgow, a» 
executor, or some one for him, shall in a reasonable time (say 90 days) 
pay D. H. Lipse, surviving executor of Moses Lipse, deceased, the 
amount of the two deferred payments of 1861 and 1862, with inter- 
est from date of maturity, then said D. H. Lipse, as executor, or some 
one for him, shall proceed to sell the tract of land former ly belonging 
to Moses Lipse, on the usual terms, and hold the proceeds for distribu- 
tion according to the rights of the parties, as may hereafter be ascer- 
tained by référence to a commissioner. If the said Glasgow so elects, 
proof can be taken as to who voluntarily received their legacies in 
Confederate money, and the amounts so paid. While this réserva- 
tion is made for the défendant, Glasgow, so that he may not be 
prejudiced in any claim he may be advised to assert in the state courts 
against such of the parties as may hâve voluntarily received their 
legacies, or any portion of them, in a depreciated currency, he canuot 
now, or at any time hereafter, be entitled to a crédit for any such 
payment to Samuel Lipse, the résident executor, in Confederate 
money, aiready disallowed by this court. 

Decree: That complainant, D. H. Lipse, surviving executor of 
Moses Lipse, deceased, recover of William A. Glasgow, executor of 
G. G. Spears, deceased, the sum of $9,905.32, with interest thereon 
from the 3d day of March, 1862, and costs, and that unlcss said debt 
interest, and costs be paid within 60 days, the lands in the bill men- 
tioned be sold, 

From this decree an appeal was taken to the suprême court of the United 
States. 



LEETE V. PACIFIC MILL & MINING CO. 
(Circuit Court, D. Nevada. July 5, 1898.) 
No. 651. 

1. MONBT Had and Recbited — Promise Implied pkom Légal Dtjtt. 

If one receives a payment from the government, to wliich another Is 
legally entitled, as between themselves a promise to pay It over Is Implied, 
and an action for money had and received will lie for its recovery. 

8. Public Lands— Cancellation of Entrt — Right to Monet Refd.nded. 

As between an entryman and a subséquent grantee, who is In pos- 
session, claiming through him, at the time the entry is canceled, the 
grantee Is entitled to the purchase money refunded by the government. 

8. Same— Réservation in Deed. 

PlaintiEf conveyed his interest in the property of a partnership In the 
hands of a recelver, reservlng any interest he might hâve in any money 
or accounts in the liands of the recelver. The property consisted in part 
of land whlch had been entered at the land office, and the purchase priée 
paid. Several years after, when the land was In the possession of a sub- 
séquent grantee, the entry was canceled by the government, and the pur- 
chase money returned to the grantee. Held, that the réservation In plain- 
tlff's deed did not apply to such purchase money. 

4. CoNTRACT— Construction bt Parties. 

Where a contract for the sale of property, made by correspondence, 
was amWguous as to whether the seller's interest In a claim against th» 
government in relation to the property was to pasa, the conduet of the 
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parties Jn relation to the clalm Immedlately followlng the maklng ot the 
coiiitra'ct Is admissible to show their vinderstanding. 

6. SAMŒ— ESTOPPBL. 

Where the understanding of the meanlng and efCect of a contract, with 
whlch it was executed by one of the parties, was liuown to the other, 
who made no objection thereto, the latter Is estopped to afterwards ciaim 
a différent construction, to his own advantage, and the détriment of the 
other party. 

This is an action for money had and received. The allégation in 
the complaint is "that on or about the Ist day of May, 1896, the défend- 
ant received from the government of the United States the sum of 
Î3,200, to and for the use and beneflt of the plaintifl." The answer 
of the défendant admits the collection of the sum of |3,200 from the 
gOTernment, but dénies that the money, or any part of it, was re- 
ceived "to or for the use or beneflt of said plaintiff," and dénies "that 
the whole or any part thereof is now, or ever was, due to said plain- 
tiff." The action is based upon certain negotiations between the 
respective parties concerning the sale and purchase of the land and 
property situate in Churchill county, Nev., known as the "Eagle Sait 
Works," containing 1,280 acres of land, and including ail the sait and 
ail other personal property and improvements upon said premises. 

The faets eliclted at the trial are substantially as foUows: In 1877 the 
plaintiff and O. H. Van Gorder, havlng previously acquired the possessory 
right to the land In question, applied, through the proper land offlce, for 
a patent thereto from the United States, and paid to the proper offlcers the 
8um of ?3,200 for said land. Thereafter, in January, 1878,— the property In 
the meantime havlng been placed in the possession of a receiver,— the plain- 
tiff conveyed his undivided one-half interest thereln to W. N. Leete. The 
deed eontained this réservation: "But it is not intended laereby to convey or 
transfer any interest which party of the flrst part bas or may hâve to any 
moneys or accounts in the hands of such receiver, as receiver." On the 
same day W. N. Leete conveyed the property to the défendant herein, with 
the same réservation. In March, 1880, the défendant acquired, by deed, the 
Interest in the property of the estate of 0. H. Van Gorder, deceased. The 
application for a patent to the land was canceled by the land department in 
1890. In the fail of 1894 negotiations were commenced between the parties 
hereto with référence to the plaintiff purchasing the property. AU of the 
negotiations were by correspondence. The flrst was a letter from plaintiff 
to John W. Mackay, the président of the défendant corporation. D. B. Lyman 
was at the tinae of the correspondence the superintendent and managing 
agent of défendant In the state of Nevada. In February, 1895, plaintiflf ad- 
dressed a letter to Mr. Lymàn, saying: "In December my son « • • wrote 
me that you wished to sell jour Eagle Sait Works property for cash; also, 
that you wished to engage sait for your own miUs. Kindly please state 
your prlce." On the same day Mr. Lyman sent a reply stating: "Whilst I 
am not prepared to glve you a positive answer, as the matter must be sut>- 
mitted to Mr. Mackay for his approval, I think you can purchase the property, 
with ail sait on hand, etc., and ail Personal property at the works, for $6,000; 
we reserving the right, and you guarantylng to fumish us with sait for our 
own use, f. o. b. cars at works, for $4 per ton. We could not agrée to take 
any stated number of tons, as our présent consumption amounts to very 
little, but we do want reserved rights for miU sait at the stated priée. We 
hâve on hand: MiU sait, 803 tons; table, 96; stock, 48 tons." On February 
21, 1895, the plaintiff wrote to Mr. Lyman, stating that he dld not consider 
the property a désirable Investment at the prlce of $6,000, but said: "If we 
can agrée on a prlce, I wiU buy." On February 23d Mr. Lyman answered: 
"I would suggest that you write me, or address Mr. Mackay throngh me, 
stating the prlce you are wlUlng to glve for the Eagle Sait Works property. 
I will f orward your paper to him, and awalt his décision. I hâve advlsed 
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Messrs. Mackay and Flood to sell the property for $6,000; knowlng the 
raoney paid the governmenf for the land can be recovered, and assuming 
that the Eagle Sait Works property, with its supplies, sait on hand, etc., 
is wOPth at least ?3,000." On February 26th the plaintiff wrote to Mr. Lyman 
as foUows: "Replying to yours of the 21st, as to the value of the Eagle 
Sait Works property depending on the recovery of the purchase money from 
the government, who recovers from the gofernment must deed to the govern- 
ment, and abandon ail claim to the land, and surrender the receiver's recelpt 
It is not llkely that any person desirous of clalming and holding title to 
land would solemnly file and record an abandonment Besides, wheu I desded 
to W. N. Leete I reserved ail moneys of aceount. If I ever owned oue-half 
of that money, I own it now. As you suggest, I will address Mr. Mackay 
through you." On March 28th plaintiff wrote to Mr. Mackay, reciting the 
substance of the former letters between himself and Lyman, and then made 
the following ofCer: "For a bargain and sale deed and possession of your 
Eagle Sait Works property, as it stands, I will give you, in gold coin, |3,500; 
also, at my expense and charge, furnish and load to your order at any time 
within five years, without charge to you, f. o. b. cars, in car-load lots, in bulk, 
at Eagle Sait Works, 945 tons of mining sait, of like quallty to that now on 
hand. This agreement to bind myself, heirs, and assigns. You put deed In 
escrow, Bank of Nevada, and 1 will meet it with $3,500, and agreement to 
load as above. You put me in possession of the property." This letter was 
»ent to Mr. Lyman, and plaintiff received a reply stating that he had for- 
warded the letter "to Mr. J. L. Flood, S. F., and he will then forward the 
letter to Mr. Mackay, or make known to hlm by wire the contents of your 
letter. When I know whether they accept or décline your offer, I will advise 
you further in the matter." On April 4th Mr. Lyman addressed the follow- 
ing letter to the plaintiff: "Your letter to Mr. Mackay, dated 28th of March. 
has been received, and its contents hâve been fully noted and considered. 
Your proposition is fully understood and satisfactory, with the exception o( 
one point, whlch is open to doubt, and liable to be construed in more than 
one way, viz. the matter of your furnlshing sait to us after sale of tht- 
property. I will condense the terms of the proposition as we understand 
Ihem, in this way: In considération of the sum of .¥3,500, gold coin, we 
will give you a bargain and sale deed of the land as described in the deed from 
Mr. W. N. Leete to the Pacific Mill & Mining Company, together with ail 
the Improvements tbereon, including ail the sait and other Personal property 
of whatsoever character upon and connected with the Eagle Sait Works 
(there is now, by estimate, 875 tons of sait on the premises, more or less); 
provided, that you will furnish and load, at your own expense and charge, to 
the order of the Pacifie Mill & Mining Company, or the Comstock Mill & 
Mining Company, in car-load lots, in bulk, at Eagle Sait Works, mill sait 
of like quality of that now on hand, from time to time, not to exceed 875 
tons in ail, within five years from date, at four dollars per ton. We do not 
obligate ourselves to order or to take any stated quantity of such sait. If 
thèse terms are satisfactory to you, please let me know, and immédiate steps 
will be taken to bave the deed and agreement made ont, and to complète the 
transaction." On April 5th, Mr Leete addressed a letter to Mr. Lyman, ac- 
cepting bis offer, in words as follows: "Replying to yours of the 4th inst., 
the terms as stated in your letter are entirely satisfactory, and accepted by 
me. I am ready. As soon as you hâve your deed and agreement ready, ad- 
vise me, and I will come up and complète the transaction." This ended the 
negotiatlons between the parties as to the sale. The deed from the corpora- 
tion to Leete was executed April 9th, in pursuance of a resolution of the 
board of dlrectors. It recites a considération of $3,500, whlch was paid, and 
the further considération as to the delivery of the sait as specifled In the letter 
of Mr. Lyman. The deed is a quitclaim, instead of a bargain and sale, 
deed, but in ail other respects It compiles In terms with the resuit of the 
negotiatlons above expressed. 

The plaintiff offered évidence to show what action had been taken by him 
to recover the money from the government that had been paid Into the land 
office upon the application for a patent, and what steps were taken by the 
corporation, and the transactions and correspondence between tbe parties- 
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tn that regard. The défendant admitted that It had applled to the govern- 
ment for the sum of $3,200, and had recelTed the money; that plalntllï had 
demanded the money from It, and payment had been refused; but Interposed 
objections to ail this class of testlmony, upon the grounds that It was Ir- 
l'elevant and Immaterial unless some new considération was shown; the 
contention on the part of défendant being that the rights of the parties were 
flxed by the correspondence wlth référence to the sale. The plalntifC admitted 
that there was no new considération, but contended that the subséquent 
transactions corroborated and made clear the fact that the parties dealt wlth 
«ach other on the basls that the money in the United States treasury wa» 
an élément of considération In the sale of the Eagle Sait Works to the plaln- 
tifC by the défendant. The court decllned to pass upon the admlssibility of 
this évidence, but admitted It subject to the objections whlch would be con- 
sldered and disposed of In the détermination of the case. 

Mr. Leete employed Britton & Gray, at Washington, to collect this money 
from the government, and was Informed by them that there was a law 
whlch prohibited the asslgnnient of an account against the United States 
treasury, and that It would bé necessary for him to proceed In the name of 
the corporation défendant, as the tltle to the property was In it at the time of 
the cancellatlon of the entry, In 1890, and requested him to get a power of 
attorney from the corporation authorizing thém to act for It In obtaining the 
money for him. There was considérable correspondence and several inter- 
views between the parties on this subject. The first was a letter from Mr. 
Leete to Mr. Lyman, dated July 31, 18!j5, as follows: "I want to try and col- 
lect from the government the money I paid on application to enter the Eagle 
Sait Mine claim in February, 1877. To that end I hâve employed Britton 
& Gray, attorneys, who did my business In 1877. They advise me that, 
under the law and usages of the land department, It is désirable to hâve 
a power of attorney from the Pacific Mill & Mining Company, also, our 
joint application from them for repayment of the Van Gorder Interest, as 
they held that interest from about 18T9 to cancellatlon of the entry, 1890, and 
until conveyed to me. 1 Inclose you thé papers that Messrs. Britton & Gray 
hâve sent me, to be executed by the Pacific Mill & Mining Company. Klndly 
please hâve them executed, and return to me, I will file wlth the papers a 
«orrect abstract of tltle from the county recorder of Churchill county." 
Some time after this, Mr. Leete dlscussed the matter wlth Mr. Lyman, In 
San Francisco. From thelr conversation, Mr. Leete understood that Mr 
George R. Wells was the attorney for the corporation; but, as a matter of 
fact, he was only the vice président of the corporation. Lyman accompanied 
Mr. Leete to Wells' office, and Introduced him, and then retlred. Mr. Leete 
testifled that Mr. Wells then said to him: "Our eompany has not a cent' s 
Interest in this matter, and. If we exécute a power of attorney to Britton & 
Gray to proceed in our name, they wlU présume that we are Involved In an 
obligation to pay thelr attorney's fées. If you wlll get Britton & Gray to 
address us a letter dlsavowlng any claim on us for thelr services as attorneys, 
we wlll exécute the power of attorney asked for." Mr. Wells testifled that 
this statement was substantially correct, exeept it leaves ont the word "If"; 
that what he sald was, "If our Company has not a cent's interest," etc. Mr. 
Leete wrote to Britton & Gray, and they returned a letter to the secretary of 
the défendant, that "we hâve no présent or prospective claim upon the 
Pacific Mill & Mining Company for payment for our services In this matter." 
Upon recelpt of this communication, Mr. Leete forwarded the same to George 
R. Wells, in a letter dated August 27, 1895: "I am this day In recelpt of the 
Inclosure from Britton & Gray, addressed to L. C. Fraser, secretary of the 
Pacifie Mill & Mining Company, dlsclalmlng any claim on you for services in 
the case. I send It to you, as I hâve never met Mr. Fraser. Please hâve 
the two papers executed properly, and sent to me, to wlt, the power of at- 
torney; also, the application for repayment of purchase money. Under the 
fltatutes of the United States, In such cases as this we hâve to proceed In this 
manner. • • • P. S. If you pay ont any money for notary services, I wlll 
refund It." Thereafter the corporation, at a meeting of the board of dlrectors, 
regularly authorlzed the power of attorney as prepared by Britton & Graj 
to be executed; and It was duly executed and sent to Mr. Leete, who for- 
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warded the same to Brltton & Gray; also, the application for repayment of 
the money. On August 29, 1895, the secretary, In reply, wrote Mr. Leete as 
foUows: "Inclosed please flnd power of attomey (slgned and acknowledged). 
Pacifie Mil! & Mining Company to Britton & Gray; also, an application, &c., 
slgned by the company. Please send me your check for $5.00, expenses In- 
curred,— notary fées and recopylng power of attorney, &c." The plalntttT 
paid the bill for expenses. 

The foUowing letter from Leete to Britton & Gray, dated September 6, 
1895, shows the steps that were taken by Mr. Leete: "In the matter of ap- 
plication for repayment of purchase money paid on entry of Easle Sait 
mine (also called 'Eagle Sait Works'), certlflcate No. 170, Carson City, Nevada, 
bearing date 26th February, 1877: I hâve thls day flled vrlth the register 
United States land office, Carson City, Nevada, the followlng papers, to wit: 
Abstract title Eagle Sait Works; certlflcate certified by recorder Churchill 
eounty, Nevada; affidavlt of B. F. Leete, loss of the receiver's duplicata re- 
ceipt; power of attorney Pacific Mill & Mining Company to Britton & Gray; 
power of attorney Benjamin F. Leete to Britton & Gray; ap])llcatlon for 
repayment of the purchase money by Pacific Mill & Mining Company; ap- 
plication for repayment of the purchase money by Benjamin F. Leete." In 
connection with this matter, Mr. Leete on February 6, 1896, addressed the 
foUowing letter to "Pacific Mill & Mining Company— John W. Mackay, Prési- 
dent: 19 years ago I applied to enter tbe Eagle Sait Works land, and paid 
for the land. The Pacific Mill & Mining Company owned the property In 
1890. The land department canceled the entry. Last April I purehased the 
property from the Pacific Mill & Mining Company. There is a law of the 
United States prohibitlng the assignment of a clalm against the treasury. 
It Is therefore necessary to présent a clalm for the repayment of this land 
money in the name of Pacific Mill & Mining Company. The department 
wants a quitclaim deed to the government, and the warrant on the treasury 
will issue in the name of Pacifie Mill & Mining Company. I want the 
warrant indorsed to me by the Pacific Mill & Mining Company. Please order 
thèse papers executed and sent to me." No reply to thls letter was ever 
received. Thereafter the power of attorney executed by the défendant to 
Britton & Gray was revoked by the order of the board of directors, and an 
order passed for the exécution of power of attorney to H. C. Kiiig; and under 
that power King collected the money from the government, and paid It over 
to the défendant. 

The foUowing letters from the commissioner of the gênerai land office to 
the register and recelver at Carson City were oflfered In évidence by the 
défendant: The first dated September 17, 1895: "Keferrlng to your letter 
of the 5th inst, transmltting the application of B. F. Leete for repayment of 
purchase money paid on minerai entry No. 170 for the Eagle Sait Works, 
• • * I hâve to inform you that this entry was canceled by office letter 
M, November 7, 1890. The abstract of tltle submitted with said application 
shows that at date of cancellatlon the title to thls land, under minerai 
entry No. 170, was In the Pacific Mill & Mining Company, and hence Mr. 
Leete was not the proper party to make application for repayment. In r» 
Craven, 14 Land Dec. Dep. Int. 140. The application Is accordlngly denied." 
The second letter, dated December 7, 1895, reads as foUows: "Keferring to 
letter N, September 17, 1895, denying the application of B. F. Leete for re- 
payment of purchase money paid on minerai entry No. 170, you are advlsed 
that, as no appeal was taken from sald décision wlthln the perlod allowed, 
the case has this day been closed." Testlmony was ofCered on behalf of 
défendant that Mr. Wells, the vice président, Mr. Fraser, the secretary, and 
Mr. Walsh, a director, of the défendant, did not hâve knowledge of ail the 
facts at the tlme défendant gave the power of attorney to Britton & Gray. 
The gênerai character of thls testlmony Is to the effect that tbe board of 
directors did not hâve before them at the tlme they authorized the power of 
attorney to be executed to Britton & Gray any of the correspondence "be- 
tween Mr. Lyman and Mr. Leete that led to the sale of this property," and 
acted npon the représentation made by the vice président. The vice prési- 
dent, Mr. Wells, with référence to the conversation between himself and the 
plalntiff, and as to what was consldered at the time the power ot attorney 
88 F,— ei 
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to Brltton fti Q*ay tvas authorlzed, testlfled that Mr. Liyman brought Mr. 
L«ete to hlBà, asnd"lntroduced hlm, "and, as addressing me In the absence of 
Mr. Macfcayv'Ére «aid, 'ïoh are the vice président of this company, and Mr. 
Leete wanfe to get some money,' -or 'Mr. Leete will explain to you wliat he 
wants.' He éfily stayed a minute^' :* » * and left Mr. Leete and I to- 
gether. • * * Mr. Leete said thei» was some amount of money— $3,200 
(I did not burden my mlnd with the amount)— that was comlng to him, be- 
cause hehadpaid It in on sdmelaild'îor which the application had been can- 
celed, and he ■wbuld lilse to/lia.ve t^ company assist him to get what be- 
longed to hlm. Isaid I wotld beiglad to do anything I could. He explalned 
what hla claim was,— by reason of: a purchase made some years ago. It 
was money comtog from the TOnlted States., Q. Did you at that tlme, or had 
ywu eyer before at any tlme, seen a correspondence between Mr. Lyman and 
Mr; Leete <wlth référence tothis? A.. I never had. *. • * It was a Cali- 
fornia corporation,-^held property In the state of Nevada,— and most ail the 
business wasi tfansacted through Its Offlcers. I knew very little abont the 
afCairs of the i company. Q. Were you présent at the meeting of the board 
of directors in whlch those résolutions were passed, making a power of 
attorney tô Britton & Gray?' A. ïes. Q. TJpon whose représentation, if 
any one's; was that action. taken? A. I aeted principally in the matter, because 
I took It for granted what Mn Leete told me was true. That was a corpora- 
tion that had been. a big corporation years and years ago, but had done very 
little lately,— a sort of wlndlng it tip,-^aad I had lost most ail interest In it. 
Q, Did Mr. Leete ■ présent to you any papers at ail In connection with the 
negotiations he had with Mr.; Lyman? A. No. The only thing that I was 
emphatic about was this: He said he wanted to get a power of attorney, and 
produced a letter [from Britton & Gray], * • • in whlch they said, in order 
to act, it would be necessary to get a power of attorney from the Pacific Mill 
& Mining Company, because at the tlme the entry was canceled the owner 
must recelve the money. That was the ground upon whlch he explained It to 
me, and was the ground upon whlch action was called for by the Pacifie 
Mil! & Mining Company. The only thing I recall, * • * and whlch I 
heard Mr. Leete use my words (and' he used almost the words I used), 
* * * I said, 'If we hâve no interest in this propet'ty, and are golng to help 
you, It must be distinctly understood weiwill incur no obligation by reason 
of their work as attorneys;' and he said, 'WieU, I will see to that, and get a 
letter from them.' I did not say, 'We hâve no interest,' because I did not 
know it. I Was taking hls statement to me as true. We must be protected 
from any claiin, because I did not want the company to pay a blU for Mr. 
Leete' s work." Upon cross-examlnation he .stated that he knew the transac- 
tion between Mr. Leete and the Pacifie MiU & -Mining Company had resulted 
in the purchase of the Eagle Sait Works property by Mr. Leete, and knew 
that that transaction had been negotlated between Mr. Lyman and Mr. 
Leete; that Mr< Lyman was the executive, ofllcer in the state of Nevada, and 
attended to that business, and he alwaya accepted what Mr. Lyman said as 
conclusive in regard to it; that whén Mr. Lyman brought Mr. Leete into the 
office he thought It was perfeètly satlsfactory that he should carry out Mr. 
Léete's désire; that he supposed that Mr. Leete was the owner of the money. 
and entitled to get it, and that he was perfectly willing to help him get it, 
provlded the: company would not.lneur indebtedness; that Mr. Leete told hlm 
he had pald the money in a transaction long ago, and since then had bought 
the property, and was entitled to the same. 

J. D. Goodwin, for plaiptlff. 
W. E. Pv Deal, for défendant, 

HAWI/ÉY; District Judge ^aftèi* stating the faots as above). From 
the foregottig; facts the questibti arises, which of ^]ti,e parties is entitled 
to the mon?y repaid by the goyernment aiter the cancellation of 
the entry fof the Eagle Sait Worksj and after the purchase of the 
property by the plaintifE from the de^èhdant? The case is unique. It 
is soi genetife. It stands albné, Without any direct précèdent or guide. 
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The gênerai principles of law, as announced in the authorities cited 
by the respective counsel, do not reach. tlie pirot of the scales by 
whicli the case is to be weighed and determined. Each party is con- 
fident, but neither has been able to make the case clear. The court 
enters upon the discussion with a mind free from any impression as 
to the merits of the case, — with the hope, however, that some beacon 
light as to the facts, or recognized principle of law, will be found to 
guide it to a correct conclusion. 

The plaintiff seems to hâve been of the impression that he was en- 
titled to at least one-half of the money paid to the land office of the 
government on account of the réservation in bis deed to his brother. 
But it is apparent that this réservation cannot possibly be construed 
as having any relation whatever to that money. It had référence 
solely to the money and accounts in the hands of the receiver of the 
property, who had been appointed in a suit in the state court concern- 
ing the partnership between the plaintiff and Van Gorder. The 
application for the patent had not been canceled at that time, and it 
was not then known or suspected that it would be. If a patent had 
been issued after the plaintiff had conveyed his interest in the prop- 
erty, it would hâve inured to the benefit of his grantee. The can- 
cellation of the entry was not made until 1890. At the time of the 
cancellation the défendant had the possessory title to the property. 
The plaintiff had no interest therein, or any claim thereto. 

The statute authorizing the money, upon cancellation of the entry, 
to be repaid, provides as follows : 

"Sec. 2. In ail cases where homestead or timber-culture or désert land en- 
trles or other entrles of public lands hâve heretofore or shall hereafter be can- 
celed for conflict, or where, from any cause, the entry has been erroneously 
allowed and cannot be confirmed, the secretary of the Interior shall cause to be 
repaid to the person who made such entry, or to his heirs or assigns, the fées 
and commissions, amount of purchase money, and excesses paid upon the same 
upon the surrender of the duplieate receipt and the exécution of a proper relln- 
quishment of ail clalms to said land, whenever such entry shall bave been 
duly canceled by the commissioner of the gênerai land office." 1 Supp. Rev. 
St 1874r-81, p. 565. 

If application had then been made by the défendant for the repay- 
ment of the money, it would doubtless hâve been paid to it, as will 
fully appear by référence to the letters of the commissioner of the gên- 
erai land office. If application had been made by the plaintiff at 
that time, payment would hâve been refused. Secretary Noble, in a 
letter to Comptroller Matthews in the Case of Adolph Emert, held 
that the only person qualifled to apply for repayment under section 
2 of the act of June 16, 1880, is the one in whom the title to the land 
is vested at the date of the cancellation of the entry, or the heirs of 
such party. He said: 

"It Is cleàr that after the cancellation of the entry the entryman has no 
right to the land that he can sell or dispose of. It is equally clear that, on the 
cancellation of an entry under the conditions prescribed In the statute, a 
elaim against the government for the repayment of the purchase money and 
fées and commissions Is created, and the statute déclares that said pay- 
ment shall be made to the entryman, or his heirs or assigns; but It Is clear 
that the statute contemplated as assigns only those who became such while 
(he entryman had an interest In the land, or, In other words, assigns prior 
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to the date of tbe caneellatlon of the entry." In re Emert, 14 Icand Dec. Dep. 
Int. 101. 

There is nothing in the language of the deed to furnish any light 
upon the transaction. There can be no question as to the légal right 
of the plaintiflf to recover herein if from the facts it appears, either by 
opération of law, or by contract or agreement of the parties, that the 
money was to be collected by him, or by the défendant for his use 
and benefit He would be ent^tled, if the money belonged to him, 
to recover it, regardless of the question whether any privity of con- 
tract existed between the parties or not, under the gênerai principle 
that, in order to support an action of this character, there need be no 
privity of contract, except that which results from one man having 
another's money, which he has no right to keep. In such cases the 
law implies a promise that he will pay it over. Bank y. Sadler, 19 
Nev. 98, 103, 6 Pac. 941, and authorities there cited; Bank of Metropo- 
lis V. First Nat. Bank of Jersey City, 19 Fed. 301, 303; Gaines v. Miller, 
111 U. S. 395, 397, 4 Sup. Ct. 426; Wilson v. Turner, 164 111. 398, 403, 
45 N. E. 820; 2 Enc. PL & Prac. 1017, and authorities there cited. 
If, however, the money did not in law belong to the plaintiff, from 
the mère fact that he had, in an effort to procure the title to the Eagle 
Sait Works, paid the same under his application for the patent, then 
he can only recover by showing that there is a privity of contract be- 
tween him and the défendant, ahd that by virtue of such contract 
he is entitled to the money collected by the défendant It appears 
from the facts that the conveyance made by the plaintiff to his brother, 
and by his brother to the corporation, after the money had been paid 
to the government, was absolute, except as to such moneys and ac- 
eounts as were then in the hands of the receiver, It cannot, there- 
fore, be legally said that the moBey paid to the government in the 
event of the cancellation of the entry should hâve been paid to him, 
. simply by virtue of the fact that he had originally paid the money to 
the government, because, as before stated, he had in the meantime con- 
veyed his interest in the land, without any réservation of his claim or 
right to this money. To enable him to recover it from the défendant, 
the duty devolves upon him to show that thère was an agreement or 
contract with the défendant that he should hâve the money if it could 
be recovered from the government. What was the understanding or 
agreement of the respective parties in regard thereto at the time of 
the exécution of the deed by the défendant to the plaintiff, in 1895? 
Was the right to the recovery of this money an élément of the con- 
sidération of the sale and purehase of the land? Thèse questions must 
be answered by a construction of the language of the correspondence 
between the parties. The correspondence commenced in the fall of 
1894. In the spring of 1895 the plaintiff asked that the price for 
which the défendant was willing to sell the property should be named. 
Mr. Lyman stated generally that he thought the property could be 
purchased for $6,000, with certain conditions as to the delivery of sait 
at a certain price. This was not considered by the plaintiff as a dé- 
sirable investment, at the price named, and resulted in the suggestion 
that the plaintiffi should name the price he was willing to give, and 
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then for the first time a référence is made by Mr. Lyman to the moiiey 
which is the subject-matter of this action: 

"I hâve advised Messrs. Mackay and Flood [who were the principal »tock- 
holders of the défendant corporation] to Bell the property for six thousand 
dollars; knowing the money paid the government for the land can be re- 
covered, and assumlng that the Eagle Sait Works property, with its supplies, 
sait on hand, etc., is worth at least three thousand dollars." 

Hère is a clear statement that the defendant's agent and cfiBlcer 
knew that the money could be collected. According to Mr. Lyman's 
judgment, the Eagle Sait Works, with its supplies and sait on hand, 
was worth at least |3,000. The plaintiff, in reply, with référence to 
the value of the Eagle Sait Works property "depending on the re- 
covery of the purchase money," said "that whoever reccvers from the 
government must deed to the government, and abandon ail claim to 
the land," and intimated that no one would be likely to do that. He 
then said that when he deeded the land to his brother he reserved ail 
moneys and accounts. "If I ever owned one-half of that money, I 
own it now." The défendant was then put upon notice that the plain- 
tiff claimed to be the owner and entitled to one-half of that money 
whether he bought the property or not. This is ail that was ever said, 
in the correspondence, about the money. The offer that was there- 
after made, and the acceptance thereof, which was satisfactory to both 
parties, did not make any mention of this money. The terms of the 
contract, in so far as this money was involved as an élément of the 
considération, are therefore left in an uncertain and unsatisfactory 
condition. Both parties had equal knowledge in regard thereto. The 
plaintiff claimed it, or at least one-half of it. The défendant did not 
deny his claim. It kept silent upon the subject There was no spé- 
cifie agreement, in writing or otherwise, in regard thereto. It is 
apparent, however, that the plaintiff, when he made the offer of 
$3,500, must hâve understood that there was some other élément of 
considération besides the real value of the Eagle Sait Works and the 
Personal property connected therewith, because he offered more than 
the price placed upon the property by defendant's superintendent and 
agent. When a man states to a prospective purchaser that certain 
property is worth at least $3,000, he does not expect that such 
person is going to offer him any more for it. The inference would 
seem to be that it might be purchased for a less sum. What legiti- 
mate conclusion, then, can the court draw with référence to this other 
élément of considération which the correspondence suggests? When 
Mr. Lyman explained why he advised Mackay and Plood to sell the 
property for |6,000, he must bave meant that whoever bought the 
property would be entitled to receive this money from the government. 
This was the reason he advised the défendant to sell the property at 
that price. It was also an inducement to the plaintiff to offer a 
larger sum than the mère value of the land, and sait on hand, etc. 
The plaintiff, in reply, in effect said: "You are mistaken about this 
money. One-half of it helongs to me, whether I purchase the Eagle 
Sait Works property or not." This was the reason that he was unwil- 
ling to give |6,000, but was willing to give $3,500. With this under- 
standing between the parties, the recovery of the $3,200 from the 
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governmeût Éiust hâve been in the minds of the parties as an élément 
of considération which induced the plaintiff to make the purchase. 
But it may be said that the différence in the priée flrst asked and the 
price actually accepted tends to show that such was not the under- 
standingpf the parties. If, as suggested by Mr. Lyman, ail this 
money wôuld go to the purchaser, the price would reach |6,200. 
But he had previously offered to sell it for 16,000. If only one-half of 
it was to be considered, as suggested by the plaintiff, this would re- 
duce the amonnt to |4,400. The cpllection of this money would 
doubtless involve expense in the employment of counsel, which would 
materially reduce the amount to be received. As the attorneys asked 
20 per cent, to coUect the money, this must be considered as a reason- 
able price, and would reduce the amount to |4,080. This, after de- 
ducting other expenses that had to be incurred in order to get the 
money from the government, would leave but a slight margin between 
the price flrst a^ed by Mr. Lyman and the price offered and paid by 
the plaintiff. 

Now, with référence to the value of the Eagle Sait Works prop- 
erty: It appears from the testimony that the défendant was princi- 
pally interested in securing for itself the delivery of sait at spécial 
rates. If this could be done, it would be willing to dispose of the 
property on reasonable terms, as it "had done very little" business 
lately, and had commenced winding up its affairs, as its ofiQcers "had 
lost most ail interest in it." In connection with the negotiations as 
expressed in the correspondence, it is not difficult to see that about 
the only advantage to the défendant which the Eagle Sait Works 
property wasj was that by its ownership therein it was enabled to 
procure sait for its own mills at four dollars per ton. True, there 
were "875 tons of sait on the premises, more or less"; but to realize 
any money from the sale and delivery of this sait by the plaintiff in- 
volved the expense of employing men to load the sait "free on board 
the cars," and the money was to be received in driblets, at odd times, 
whenever needed, within flve years. The défendant, through its 
superintendent, said, "We do not obligate ourselves to order or to 
take any stated quantity of such sait." It needs no mathematical 
calculation to figure ont the real value of this part of the contract 
to the plaintiff. It was more valuable to the défendant than to the 
plaintiff. It really constituted, as before stated, the principal value 
of the property to the défendant. If there was any demand for sait 
by other parties, it would hâve been of value to the plaintiff. 

Take ail the testimony, sift it, weigh it, test it in ail of its legit- 
imate bearings, and it becomes évident that thç |3,500 was not paid 
by plaintiff or received by the défendant upon the understanding of 
either party that ail that was to be received by the plaintiff was the 
land and sait on hand. So f ar as the plaintiff was concemed, he 
claimed one half of the money; and it must hâve been his under- 
standing that, if he purchased the property from the défendant, he 
would be entitled to the other half. But did the other party so un- 
derstand it? Dfid their minds meet on this proposition? So far as 
the express language of the letters can be construed, it is évident that 
bothiiparties.were trying to drive the best bargain they could. The 
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Refendant wanted to get the highest price obtainable. The plaintiff 
was figuring to get the property at the lowest notch possible. From 
ail tlie évidence it may be urged that neither party fully under- 
stood their respective légal rights in the premises as to the money. 
It is true that the court is not authorized to construe the contract so 
as in any manner to do violence to the language used by the parties, 
or to the principles of law applicable thereto ; but it can and ought to 
give such a construction to ail the negotiations as will bring the con- 
tract as near to the intention and actual meaning of the parties at the 
time of its exécution as the words which they saw fit to employ, and 
ruies of law, will permit. It is the duty of the court, where the lan- 
guage used is not clear, positive, and certain, to consult the conditions, 
situation, and motives of the respective parties, for the purpose of as- 
certaining their intention. In Eockefeller v. Merritt, 22 C. G. A. 613, 
76 Fed. 909, 915, the court said: 

"One of the most satisfactory tests to ascertain the true meaning of a 
contract is made by putting ourselves in the place of the contraeting parties 
when it was made, and then considering, in view of ail the facts and circum- 
stances surrounding them at the time of its exécution, what the parties In- 
tended by the tenns of their agreement." 

It has always been deemed permissible for the court to consider 
the conduct and acts of the contracting parties, and the interpréta- 
tion which they placed upon their agreement, at the time of, or con- 
temporaneously with, its exécution, as an aid to ascertain its meaning. 
In Chicago v. Sheldon, 9 Wall. 50, 54, the court said: 

"In cases where the language used by the parties to the contract 1» 
Indeflnite or ambiguous, and hence of doubtful construction, the practical In- 
terprétation by the parties themselves is entitled to great, If not controlling, 
Influence. The interest of each generally leads him to a construction most 
favorable to himself, and when the différence has become serious, and be- 
yond amlcable adjustment, it can be settled only by the arbitrament of the 
law." 

See, also, Topliff v. Topliff, 122 U. S. 121, 131, 7 Sup. Ct. 1057; 
Thomas v. Eailway Co., 81 Fed. 911, 919; Lumber Co. v. Stump, 30 
0. 0. A. 260, 86 Fed. 574, 578; St. Louis Gaslight Co. v, City of St. 
Louis, 46 Mo. 121, 127; Mathews v. Danahy, 26 Mo. App. 660, 662; 
Vermont St. Church of Quincy v. Brose, 104 III. 208; Coal Co. v. 
Schneider, 163 111. 393, 396, 45 N. E. 126. 

In Sanders v. Munson, 20 C. C. A. 581, 583, 74 Fed. 649, 651, the 
court said: 

"Ambiguities in the terms of a contract are often dispelled by the construc- 
tion which the parties themselves hâve placed upon the terms before con- 
troversy has arisen, and courts frequently give effect to this construction, 
and adopt the meaning which the parties bave assumed to be correct" 

As the références made to tbis money in the correspondence are 
to some extent uncertain, indeflnite, and doubtful, I am of opinion 
that the subséquent acts and conduct of both parties, in so far as 
the same tend to shed light upon the transaction leading up to, and 
culminating in, the exécution of the deed, is admissible in évidence, 
and should be considered by the court, — not as creating a new con- 
tract, but as tending to show what the contract and understanding 
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of the parties were at the time of the delivery of the deed. From the 
subséquent acts and conduct of the parties, it is made perfectly clear 
that at the time of the exécution of the deed the défendant did not 
assert any daim to this money. Moreover, the défendant, acting 
through its directors, at a regular meeting authorized the exécution 
of a power of attorney in favor of plaintifC's attorneys for the express 
purpose of aiding the plaintiff to get this money for himself. And it 
was not until it was advised from the correspondence from the 
land department that the plaintiff could not collect, and was not en- 
titled to, the money, that it made any claim thereto. Upon being 
advised as to the rulings of the land department, it revoked its power 
of attorney to Britton & Gray, and authorized another attorney to 
act for it, who obtained the money for the défendant The law un- 
doubtedly protects parties acting in ignorance of their rights from 
imposition and deceit. But the question constantly présents itself, 
from ail the facts herein, whether this claim thus made is one that 
would justify the court in holding that the défendant acted in ig- 
norance of the facts. It seems to me that under the testimony the dé- 
fendant had such knowledge of the facts before the deed was executed 
as required it to make inquiry as to its légal rights in the premises, 
and that it ought to be considered as acquiescing in the claim made 
by the plaintiff that he was entitled to the money, and that such was 
its understanding at the time the deed was executed; otherwise it 
would hâve refused to exécute the power of attorney in favor of 
plaintiô's attorney for the purpose of enabling him to get the money. 
îlaving executed and delivered the deed to the plaintiff, and accepted 
the |3,5O0 from him, with the understanding that the plaintiff could 
collect, and was entitled to, this money, it ought not now be allowed 
to keep it on the grbund that it believed at that time that the state- 
ment of the plaintiff as to his légal rights was true. In other words, 
while it might hâve been entitled to avoid the contract if there had 
been any misrepresentations by the plaintiff as to the material facts, 
by which it had been misled to its injury, it should not be permitted 
to do so upon the ground that it was not at the time of the exécution 
of the deed fully advised as to the law, but acted under the belief that 
the plaintifl's understanding thereof was correct, especially in view 
of the undispiited testimony that he notifled it of ail the facts upon 
which he based his claim. It did not, after this correspondence, 
at any time before the exécution of the deed, claim that ail or any part 
of this money, if it made the sale, belonged to it. There was no 
fraud in the transaction. There was a misrepresentation as to the 
légal rights of the plaintiff, which the défendant accepted as true 
without investigation. Under thèse circumstances, the parties must 
be bound by their understanding at the time the contract was exe- 
cuted. The modus operandi by which the money from the govem- 
ment was to be obtained cannot control the transaction. It haa 
nothing to do with it. When the sale was made, it was the under- 
standing of the parties that the plaintiff was entitled to this money, 
as between the plaintiff and the défendant. The fact that it after- 
wards transpired — what the parties ought to hâve known before— 
that the money could only be obtained upon the application of the 
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défendant does not hâve the effect to in any manner change the con- 
tract made by the parties. 

But, if it should be conceded that the défendant did not understand 
the contract as above interpreted, there is still another view of the 
case which would perhaps be binding upon the défendant, and reach 
the same resuit. It is évident from ail the facts that plaintiff did so 
understand it. His claim to the money was not based on légal 
grounds; but he claimed it, and his conduct shows he was acting on 
the belief that he would get not only one-half of it, but, if he pur- 
chased the property mentioned in the deed, he would get it ail. That 
was his understanding, and was a part of the considération that in- 
duced him to oiïer, and, upon the acceptance of his offer, to pay, to 
the défendant the sum of $3,500 upon the exécution and delivery of the 
deed to him. The défendant knew that this was his understanding, 
and, having accepted the |3,500 without any déniai of the plaintiff's 
right to recover the money then in the hands of the government, it . 
ought not to be allowed now to retain this money because the gov- 
ernment declined to pay the money upon the application of the plain- 
tiff, and did pay the money to it upon its own application therefor. 
In Cunningham v. Patrick, 136 Mo. 621, 632, 37 S. W. 817, which 
involved the construction of certain letters, as to whether or not the 
parties had adjusted the accounts between them, and agreed upon a 
certain sum which was to be paid by the défendant to the plaintiffs 
in settlement of the same, the court, instead of conflning itself to the 
proposition that the correspondence clearly showed that both parties 
fully understood that the amount sued for upon the adjustment was 
the amount agreed upon by them as expressed in their letters, as it 
might well hâve done, treated the language of defendant's reply to 
plaintitïs' letters as being so qualified or indeflnite as not to justify 
the statement that the minds of the parties met, discussed the effect 
of ail the negotiations, and came to the conclusion that ail the évidence 
clearly manifested what the plaintiffs' understanding of the agreement 
of settlement was, and that défendant having induced the plaintiffs 
to forbear bringing suit, npon having, as understood by them, a con- 
tract for a fixed and deflnite sum, the défendant should not be allowed 
to say that there was no such contract. In the course of the opinion 
the court said: 

"The books abound with authority that when one of two parties has a 
perfect understanding of the understanding of the other as to the meaning 
of the terms of a contract or proposition of settlement that may be doubtful, 
the one knowlng the understanding of the other. * » * and allowlng that 
other to act on that understanding to bis loss or injnry, wUl be estopped from 
denying there was such an understanding or agreement between them, or 
that the mlnds of the two did not meet. In such cases the understanding of 
one, with the knowledge of that understanding by the other, wlU be treated. 
as the understanding of both." 

See, also, Goulding v. Hammond, 49 Fed. 443, 446; Garrison v. D. 
B., 7 Wall. 688. 

In view of ail the facts, the situation and knowledge of the par- 
ties, their surrounding circumstances, the objecta which they had in 
view, their conduct and acts immediately after as well as before the 
exécution of the deed, as hereia interpreted, it foUowa that the doubta 
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existing in my mind as to the true meaning of the contract as exhib- 
ited by the correspondence bave been solved; and my conclusion is 
that the money collected by the défendant from the govemment be- 
longs, by virtue of the contract between the parties, to the plain- 
tiflf. Let judgment be entered in his favor, with costs. 



PULESTON V. UNITED STATES. 
(District Court, N. D. Florida. July 7, 1888.) 

L ilARf<HAI,'8 PeES— MlLEAOE. 

In the service of a wrlt, the only statutory requlrement Is that travel 
shall be aetual, to be computed from the place where the process Is re- 
turned to the place of service; and the clrcumstance that an interval of 
several days occurred after a portion of the distance had been traveled, 
and before Its service, cannot defeat the marshal's daim for mlleage. 
8. Samb. 

The marshal la entltled to mlleage from the limlts of hls district to the 
commissloner havlng jurisdiction of a case, where, through mistalie or ig- 
norance, hls deputy, actlng under a warrant légal on Its face, has taken 
custody of a person thereln named, outslde of hls district, on the theory 
that a légal arrest, so far as the govemment is concemed, was effected 
immedlately upon entry into the district in whlch the deputy could legally 
act. 
S. Samb. 

ïtie proviso In the appropriation act of August 18, 1894, whereby no 
mileage Is allowed to any ofBcer vlolatlng the provisions thereof relative 
to the taking of prisoners before the commissioner or nearest judicial of- 
flcer having jurisdiction under existing laws, afCects only the appropriation 
thereby made, and does not hâve the effect of a gênerai restriction. 

4. Samb. 

Without a certlfied copy of a complaint attached to a warrant issued by a 
commissioner, a commissioner or magistrate nearer the place of arrest 
than the commissioner Issuing the warrant would be without jurisdiction 
to hear the case. 

5. Samb. 

ïhe marshal is entltled to mlleage computed according to paragraph 25, 
§ 829, Eev. St., without regard to the question as to whether the arrest was 
effected by the deputy nearest the place where the prisoner was appre- 
hended. 
8. Same— Service of Commitment, 

The marshal cannot disregard the lawful process or orders of the court, 
even though they are superfluous, but must exécute such as are issued to 
him In the ordinary practice, for which he Is entltled to the ordinary fee. 
7. Samb — Pbb DieM ëefobb Court and a Commissioner on the Samb Day. 
A marshal Is entltled to charge a per diem for services before a commis- 
sioner upon the same day that he was allowed a per dlem for attendance 
upon the court. 
& Same— Per Diem of Deputy. 

The marshal Is entltled to the per dlem of hls deputy where a case was 
■ set fbr hearing before a commissioner, and the deputy attended, but the 
défendant falled to appcar, and bis bond was estreated, and an attachment 
or allas warrant issued. . 
9.. 'Samb— DIBCHAR0B of Défendant on Tbmporaby K^icoaNizANOE. 

The marshal is entltled to charge for the release of a défendant on bail 
before the commissioner, wheïe Sacb release Involves the taking of a bail 
bond. 
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10. SAMK — nSNECESSAIlY AND EXCKSSIVE SERVICES. 

In the absence of any showiiig of bad faith, the mère fact that after thp 
issuance of a warrant, and before arrest, the défendant attended before 
the commissioner as a witness, but neither the commissioner nor the dcputy 
had at that time any process for his arrest in their actual possession, ■vrould 
not be sutficient to justify the accounting officers of the trcasury in disal- 
lowlng ail fées earned In the subséquent arrest, as unnecessary and ex- 
cessive, especially where the account has been duiy approved by a court 
in accordance wlth law. 

11. Samb— Employment of Bailiffs. 

ïhe marshal is entitled to be reitnbursed for sums disbursed to bailifCs 
in excess of three, and not exceedlng five, allowed to be employed uuder 
section 715, Eev. St., employed by him under the order of a circuit or dis- 
trict court; and the appropriation act of August 18, 1894, and the proviso 
thereto attached, do not hâve the effect of gênerai législation, so as to re- 
peal said section 715. 
13. Samb. 

The proviso above ref erred to authorizes the employment of not exceedlng 
three bailifCs in each court; and where, incldentally, the business of the 
circuit and district courts for any district are both conducted In the 
same room, and presided over by the same judge, it does not foUow that 
this proviso restricts the uumber of bailiffs in both courts to three, but, 
on the contrary, the court has the power to order the marshal to employ 
a double set of bailiffs,— one for each court. 
(Syllabus by the Court.) 

Buckner Chipley, for petitioner, 
John Eagan, U. S. Atty. 

SWAYNE, District Judge. The respective parties, by their at- 
torneys, bave flled a stipulation covering ail the facts relied on in 
the case, leaving only to the court such questions of law as hâve not 
already been passed upon on the demurrer. 

In items 3, 4, 5, and 22 of Schedule A, the question is presented 
as to whether mileage, under paragraph 25, § 829, Kev. St., should 
be continuons, or if the deputy can claim actual mileage traveled, 
when a part of the trig is made at one time, and after the lapse of 
several days the trip is completed. Said paragraph reads as fol- 
lows: "For travel in going only, to serve any process, ♦ ♦ * 
six cents a mile, to be computed from the place where the process 
is returned to the place of service." Also, the act of August 18, 
1894, which requires that the mileage of any deputy shall be actual 
and necessary. AU that is required by thèse provisions of law is 
that the deputy to whom the writ was delivered actually and neces- 
sarily traveled the distance for which the marshal claims the mile- 
age, which is clearly shown to be the case by the stipulation filed in 
this case. 

Item 9, Schedule A: This item represents fées earned in a case 
where the défendant at the time of the issuance of the warrant was 
out of the Northern district of Florida. The deputy went out of 
the state, and induced the défendant, either by showing the war- 
rant or otherwise, — it does not appear, — to go back into the dis- 
trict. No arrest could hâve been made on this process outside 
of the limits of the district, but as soon as the state line was crossed 
the défendant was in the Northern district of Florida; and the 
petitioner contends that an arrest was effected in the Northern 
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district of Plorida, and that the marshal was entîtled td mileage 
from the state line, to the commissioner in Florida, who in this in- 
stance proved to be the nearest to the place of entrance into the 
state. The comptroller has decided this question in favor of this 
contention. In re Account of D. T. Guyton (Sept. 26, 1894) Cousar's 
Dig. p. 76, item 23. It appears proper to regard the matter of this 
arrest in this light; for, otherwise, to disallow this item would 
hâve the effect of rendering the arrest entirelj illégal, so far as con- 
eerns the acts of the deputy after he passed the state line, and came 
into the Northern district of Florida. 

Items 11, 12, 13, and 16, Schedule A: It is admitted that the fées 
in ail of thèse cases were earned where the prisoner was not taken 
before the commissioner nearest the place of arrest, but was taken 
before the commissioner who issued the warrant. In no instance 
was there a copy of the affldavit attached to the warrant as issued 
by the commissioner. The appropriation act of August 18, 1894, 
in which it was declared that no mileage was to be allowed a mar- 
shal for transportation of deputy and prisoner, etc., when not taken 
before the commissioner nearest the place of arrest, reads as fol- 
lows: 

*'It shall be the duty of the marsbal, his depnty, or other offlcer, who may 
arrest a person chaiged wlth any crime or offense, to take the défendant before 
the commissioner or the nearest judieial ofiicer having Jurisdiction under ex- 
Isting laws, for a hearing, commitment, or taliing bail for. trial, and the offlcer 
or magistrate issuing the warrant shall attach thereto a certlfied copy of the 
complaint; and upon the arrest of the accused, the return of the warrant, 
wlth a copy of the complaint attached, shall confer jurisdiction upon such 
ofHcer as fully as If the complaint had orlginally been made before him, and 
no mileage shall be allowed àny offlcer violating the provisions hereof." 

This act, in words and effect, only applies to money thereby set 
aside for certain expenses of the government, but does not place 
any gênerai restriction upon the commissioners and marshals, but 
refers to the allowauce of their fées at the treasury department out 
■of this appropriation. The concluding phrase means, of course, 
"And no mileage [out of the money hereby appropriated] shall be 
allowed any offlcer violating the provisions hereof." It is usual 
and customàry, where the witnesses are more convenient to the 
commissioner who issued the warrant, to take the prisoner before 
him, and especially where no copy of the affldavit is attached; thus 
saving the government large sums yearly in mileage of four wit- 
nesses or less, as the case might be; and, as there is no gênerai re- 
striction on the marshal, it lies in his discrétion, especially where 
no bad faith, or inordinate désire to increase his fées, is shown. 
In U. S. V. Ewing, 140 U. S. 148, 11 Sup. Ct. 745, the court says: 

"The cases of U. S. v. Dickson, 15 Pet. 141, and Minls v. TJ. S., M. 423, are 
cited in support of this vIew. The limitation and etïect of provisos in enactlng 
clauses of a statute are considered in thèse cases, and the rule declared, in 
the flrst of them, 'that where the enacting clause Is gênerai In its language and 
ébjects, and a proviso is afterwards Introduced, that provlso Is construed 
strlctly, and takes no case out of the enacting clause which does not fall 
fairly withln its terms.* In the case of Minjs v. U. S. It is said by Mr. Justice 
Story (page 445): 'It would be somewhat unusual to flnd ingrafted upon an 
act making spécial and temporary appropriations any provision which was 
to taave a gênerai and permanent application to ail future appropriations. 
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Nor ought such an Intention on the part of the législature be presuraed, ud- 
less it is expressed in the most clear and positive tenus, aud wherever the 
language admits of no other reasonable Interprétation. The office of a pro- 
viso, generally, Is either to except something from the enacting clause, or to 
tiualify or restrain its generality, or to exclude some possible ground of misin- 
terpretation of it, as extending to cases not intended by the législature to be 
brought into its purview. A gênerai rule, applicable to ail future cases, would 
most naturally be expected to ûnd its proper place in some distinct and in- 
dependent enactment.' * * • In the case under considération, if the pro- 
viso had been simply that commissioners should not be entitled to any docket 
fee, we should hâve had little doubt that it would be held as applying only 
to the $50,000 appropria ted in the bill; but as the proviso contains a sub- 
stantial re-enactment of the clause of the Revised Statutes (section 847) fixing 
the fées for similar services, with the prohibition against docket fées tacked 
thereto as an amendaient, we flnd it impossible to give effect to the whole 
proviso without construing it as expressing the intention of congress to amend 
that clause of section 847." 

It therefore clearly appears, under thèse rules of construction, 
that this proviso only applies to the money thereby appropriated. 
Thèse items represent a meritorious case of an effort to save the 
governmeut expansé in mileaj,'e of witnesses. 

It further appears from admissions herein, in the évidence, that 
there was no copy of the complaint or affidavit attached to the war- 
rant issued in thèse cases. In the case of U. S. v. Donahower, 29 
C. C. A. 342, 85 Fed. 547, the circuit court of appeals for the Eighth 
circuit, in construing this act, says: 

"The circuit court linds as a fact that in each case Included in this finding 
the warrant was not issued or made returnable before the circuit court com- 
missioner before whom it was returnable by the connivance, at the request, 
or with the Unowiedge of the petitioner, but came into bis hands In the régu- 
lai course of the business of his otîice, and was served and executed by him 
in obédience to its mandate; that it did not appear from the testiraony that 
a certified copy ot the complaint upon which each of the warrants was based 
was attached to the warrant; that in each case the mileage eharged was 
actually and necessarily traveied by the plaintiffi; and the severa! items in- 
cluded in the finding, amounting to $188.70, were therefore allowed. We 
think the items of this account were properly allowed by the circuit court. 
The finding of fact shows that in none of the cases included in the finding, 
for which charges hâve been made, was there attached to the warrant a cer- 
tified copy of the complaint, which, under this statute, would be necessary to 
confer jurisdiction upon any commissioner or magistrate before whom the 
marshal might take the person arrested. Without the certitied copy of the 
complaint attached to the warrant, a commissioner or magistrate nearer the 
place of arrest than the commissioner issuing the warrant would be without 
jurisdiction to hear the case. As stated by the circuit court, the marshal 
would hâve to obey the warrant in its légal effect; and, if no certilîed copy 
of the complaint was attached, to give jurisdiction to any other commissioner 
or magistrate he would— the warrant se directing— be obliged to take the 
arrested person before the commissioner who issued the warrant." 

There can he no presumption that in any of thèse cases the certi- 
fied copy of the complaint was not attached by the commissioner 
through the connivance or at the request of the marshal, and there 
has been no attempt to prove this, or even a suggestion on behalf 
of the government; and, with as well-considered authority as the 
foregoing, nothing could be added. 

Item 15, Schedule A: In addition to the above, it may be sug- 
gested that United States officiais, including United States district 
attorney, were instrumental in preferring charges against the de 
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fendant in the case before the ' commissioner at Pensacola, and spe- 
cially directed the marshal, after arrestirig the défendant, to bring 
him before the commissioner at Pensacola. The charge was of such 
a serions nature that no one anticipated the ability of the défendant 
to give bond, which in fact he never did. The Marianna jail was not 
in condition to accommodate the défendant in a suitable manner; and, 
as the défendant would be required to be brought to Pensacola for 
trial in any event, the government was in fact a gainer by the trans- 
action. The marshal had no discrétion in the premises, nor is it sug- 
gested that hé connived at this method of prosecuting the défendant. 
He had nothing to gain, , and, under the circumstances, should cer- 
tainly be recompensed for the large expense he has been to in the 
premises. 

Item 17, Schedule A: This item represents fées earned by a dep- 
uty to whom a warrant was delivered by the commissioner, and 
who effected the arrest of the défendant at a place which was nearer 
to the résidence of another deputy; the department contending that 
the warrant should hâve been mailed to the other deputy. This con- 
tention seems frivolous and unfounded in law. The deputy was 
handed the warrant by the commissioner. He is not presumed to 
bave had at that time any knowledge of the exact whereabouts of the 
défendant, and, if he effects an arrest, under the warrant, he is enti- 
tled, under paragraph 25, § 829, Eev. St., to his mileage, computed 
according to the language of said paragraph, which reads, "For travel 
in going only, to serve any process, * * * six cents a mile, to 
be computed from the place where the process is returned to the place 
of service." Thus it will appear that it was immaterial to the gov- 
ernment, Bo far as concems the amount of fées earned, what deputy 
effected the service. 

Item 18, Schedule A: The same facts exist relative to this item 
as in item 15, and the same rule of law applies. 

Schedule B : Nothing is developed by the facts in thèse items that 
calls for the further considération of the court. This question was 
fully decided in the opinion on the demurrer. Pulestoti v. U. S., 86 
Fed. 570. 

Items 1, 6 to 14, inclusive, Schedule C, hâve been fully decided on 
the demurrer. 

Items 2 to 5, inclusive, Schedule 0: Thèse items represent fées 
for committing défendants in instances where the clerk had issued a 
commitment under an order entered in the minutes to that eflect, and 
was delivered to the marshal for service. The défendants had been 
comraitted previously, to await trial, but thèse commitments were 
issued after conviction, but before sentence. It is no défense that 
the writs may not hâve been necessary. The marshal cannot disre- 
gard the process or order of the court, even though they are super- 
fluous, but must exécute such as are issued to him in the ordinary 
practice, for which he is entitled to the ordinary fee. Opinion of 
May 16, 1840, 3 Op. 536; Cousar's DIg. p. 78, item 2. In TJ. S. v. 
Donahower, 29 0. C. A. 342, 85 Fed. 647, the court says: 

"The seventh aSsignment of errors coVers flndlng 11 of the flndlngs of the 
circuit court, anfl Is for the service of a bench warrant on a person then In the 
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custody of the United States marshal. The allowance of tbls Item, amountlng 
to $2, by the circuit court, we thlnk should be sustalned. The warrant waa 
Issued by the court, The marshal was bound to serve it, and was entltled 
to the fee chargea for the seryice." 

AU items in Schedule D hâve been fully passed upon on démarrer. 

Schedule E, item 1, arose through a mistake of the accounting 
offleer of the treasury, and hence should be allowed. 

Item 2, Schedule E : This item is for a per diem bef ore a commis- 
sioner on a hearing on criminal charge. Disallowed because the 
marshal had charged a per diem in the circuit court on the same day. 
In U. S. V. McMahon, 164 U. S. 81, 17 Sup. Ct. 28, the court says: 

"But, -where a marshal attends examination before two différent commls- 
Bloners on the same day, we thlnk he is entitled to hls fee of $2 for the at- 
tendanee before eaeh commlssloner. In the case of U. S. v. Erwin, 147 U. 
S. 685, 13 Sup. Ct. 443, we held that a district attorney was entitled to charge 
a per diem for services before a commlssloner upon the same day that he was 
allowed a per diem for attendance upon the court, and the argument controlling 
our opinion in that case is equally applicable hère. It is true that in that 
case the charge was for attending before the court and before a single com- 
missioner upon the same day; but where the offleer attends before two or 
more commissioners, who may hold their sessions at a distance from each 
other, we see no reason why he should not be entitled to hls fee In the 
case of each commlssloner." 

The court in this case held that the principle applicable to the allow- 
ance of double per diem to district attorneys is "equally applicable" 
to the allowance of a double per diem to the marshal; and in this 
case the court went even further than the contention hère, in allow- 
ing the marshal not only a per diem for attendance on court and a 
commissioner, but that he was entitled to a per diem in two commis- 
sioners' courts on the same day. This décision has been rendered 
since this disallowauce, and the department did not bave this author- 
ity to follow. There can be no question, under this décision, as to 
its propriety. 

Item 3, Schedule E: This item involves the question as to whether 
a deputy is entitled to a per diem for attendance before a commis- 
sioner as for a hearing, when the case was set for trial on that day, 
but the défendant failed to appear, and his bond was estreated, and 
an attachment issued. "A hearing on a question of admission to 
bail, or on a motion to adjoum, or on arraignment or commitment, 
constitutes a 'hearing and deciding,' for the attendance upon which 
the marshal is entitled to a fee." Kinney v. U. S., 54 Fed. 313. The 
circumstance that the accused did not appear, and was in default, 
did not defeat the right to charge this fee. The deputy was re- 
quired to attend, supposing, as he had a right to, that Ûie défendant 
would appear as he had obligated himself to do; and the commis- 
sioner's court was open in order to détermine the question of default. 
This was necessary, and thereupon, and by virtue of such détermina- 
tion, the case was continued, and an attachment issued. This seems 
such a hearing as the statute contemplâtes. 

Schedule F: The questions hère involved hâve been fully passed 
upon on the demurrer. 

Schedule G: For discharging défendants on temporary bond. 
"Tàe marshal is entitled to charge for reléasé on bail before the com- 



976 88 FEDERAI. REPORTER. 

missioner- wheïe such release inVolvfee the taking of a bail bond." 
Kinney v. tJ. S./ 54 Fed. 313. Paragraph 19, § 829, Eev. St., allows 
the marsiial, "for every commitment or discharge of a prisoner, fifty 
cents." It appears in this schedule that each discharge was upon 
a new and separate bail bond, and hence a correct charge. 

Schedule H: The questions herei involved hâve been fully passed 
upon on the deinurrer. 

Schedule I: The questions heré involved hâve been fully passed 
upon on the deniurrer. 

Schedule J: This schedule ineludes a number of items represent- 
ing ail the fèêS earned in four criminal prosecutions, and were dis- 
allowed by thé accounting oflBcers as unnecessary and excessive. It 
is shown by the évidence that after the issuance of the warrants, and 
before the arrest, the défendants attended before the same commis- 
sioner as witnesses in other cases; but the deputy to whom the war- 
rants had been issued did not bave the same in his possession at the 
time the said persons attended as witnesses, and hence no légal ar- 
rest could hâve been effected. The mère fact that after the issuance 
of the warrants the défendants attended before the commissioner as 
witnesses would not authorize either the commissioner or the deputy 
to arrest them without duly-issued process, which the deputy did not 
then bave. It seems clear that this fact alone, without the showing 
of some bad faith on the part of the marshal or his deputy, would 
not defeat this claim for^ fées. There is no légal right for the ac- 
counting oflBcers to détermine in suçh a summary manner whether 
services are unnecessary and excessive. The services were actually 
rendered, at a large expense to the marshal, and the court bas ap- 
proved his accounts therefor. 

Schedule K: This schedule represents items which were suspended 
for explanations, but after full explanation by the marshal they 
were neglected by the treasury, and hâve never been paid. Under 
paragraph 20, § 829, Rev. St., the marshal is entitled to 10 cents 
per mile for transportation of guard. The items therefor appear 
correct. 

Schedule L: The questions hère involved hâve been fully passed 
upon on demurrer. The same is true of Schedule M. 

Schedule N: This schedule represents certain sums disbursed to 
bailifls employed underi spécifie order of the circuit and district 
courts, sitting in the same room. and presided over by the same judge. 
AU amounts in excess of that paid to three bailiffs were disallowed. 
Section 715, Eev. St., reads: 

"The circuit and district courts may appoint crlers for thelr court, • • • 
and the marslials may appoint such number of persons, not exceeding flve, as 
the judges of thelr respective courts- may détermine, to attend upon the grand 
and other juries, and for other necessary purposes, who shall be allowed for 
their services the sum of two dollars per day, to be paid by and Included in 
the accounts of the marshal, out of any money of the United States In his 
hands. Such compensation shall be paid only for actual attendance, and, 
when both courts are in session at the same time, only for attendance on one 
court." 

Tlie sundry civil appropriation act (August 18, 1894) provides, 
"For pay of bailiff» and crlers, not exceeding three bailifls and one 
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crier in each court, • • • $150,000;" and the acts of March 2, 
1895, and June 11, 1896 (sundry ^civil appropriation acts), hâve ex- 
actly the same wording relative to the employment of bailiffs. It 
thus appears that this proviso is attached to each appropriation bill. 
Does this lead to the conclusion that congress intended to give this 
the gênerai eflect of a law? If so, then why the jearly répétition? 
Its insertion in thèse acts only gives it the eflect of a proviso, and it 
clearly can hâve no effect aa gênerai législation, within the meaning 
of the language of the court in U. S. v. Ewing, supra: 

"In the case under considération, If the proviso had been slmply that com- 
missioners sbould net be entitled to any docket fee, we should bave little 
doubt that It would be held as applylng only to the $50,000 approprlated In the 
bill." 

The gênerai provision of law, which stands unrepealed by this pro- 
viso in the appropriation bill, makes the employment of flve bailiffs 
légal. There is a concluding fact relative to this item which has 
been overlooked by the government. The language of the act re- 
fers "each court," and when, incidentally, the business of both courts 
is crowded upon one judge, it does not follow that the work is there- 
fore thrown upon one set of three bailiffs. The marshal is entitled 
in such instances to three bailiffs in each court, and, as there were 
only five for which he daims compensation in his account, he has con- 
fined himself to the number prescribed by this proviso. There is no 
contention that he did not comply vrith the law relative to their ap- 
pointment. But, on the other hand, the employment was under the 
express order of the court, requiring this number, and was made only 
after the court had found that the business then before it could not 
be dispatched economically or satisfactorily without the assistance 
of flve bailiffs, distributed with regard to the relative business of the 
two courts. 

The answer admits that this court approved each of the said items 
in the current quarterly accounts as presented, and which now form 
part of the flies and records of this court; and, as such order is prima 
facie évidence of their correctness, in the absence of clear and nn- 
equivocal proof of mistake on the part of the court, it should be con- 
clusive. U. S. V. Jones, 134 U. S. 483, 10 Sup. Ct 615; Kinney v, 
U. S., 54 Fed. 313. 

A further flnding of facts îs, in my judgment, deemed uniiecessary, 
owing to the complète stipulation, coveriog ail matters relative to the 
items in controversy; and a judgment for the petitioner may be en- 
tered for the amount claimed, after deducting the several amounts 
admitted in the replication to hâve been paid. 
88F.-62 
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DREYEEt. PHASE. 

(Circuit Court, i^. D. ÏUinoIS. July 26, l,ë98.> 

t Habbas Corpus— ConstitutionaI/ITT op Statdte. 

When thé constitutlonallty of a state statute has already been sustatned 
by the statp courts, a prisoner arrested by virtué of such statute has a 
rigbt to havë Its Valldlty under the fédéral constitution passed upon by 
the fédéral' couïtâ In a babeàs corpus proceedlng. 

i. Iksolvent Banks— Rkckiving Dkposits — Embezzlemekt. 

The act of Illinois, provldlng that any banker recelvlng a deposit after 
Insolvency shall be guilty of embezzlement, does not deprîve any person 
of Uberty or property wlthout due process of law, or deny any person the 
equal protection of the law. In violation of Fourteeuth Coost Amend. U. 
S. § 1. 

Moran, Kraus & Mayer, for petltioner. 

C. S. Deneen and A. C. Barnes, for respondent. 

SHOWALTER, Circuit Judge. The petitioner, Edward S. Dreyer, 
together with one Robert Berger, was for mer ly engaged in the busi- 
ness of banking in Chicago. He is produced hère by the respondent, 
the sheriff of the county, in obédience to a writ of habeas corpus. He 
was held by the sheriff to answer an indictment against himself and 
said Berger framed on the following statute of the state: 

"Be H enacted by the people of the state of Illinois, represented In the gênerai 
assembly, that if any banker or broker or person or persons doing a banking 
business, or any offlcer of any banking company or ineorporated bank dolng 
business in this state, shall receive from any person or persons, flrm, company 
or corporation, or from any agent thereof , not Indebted to sald banker, broker, 
banking company or ineorporated bank, any money, check, draft, bill of ex- 
change, stocks, bonds or other valuable thlng whlch Is transférable by de- 
livery, when, at the time of receiving such deposit, said banker, broker, 
banking company or ineorporated bank Is insolvent, whereby the deposit so 
made shall be lost to the depositor, said banker, broker or ofBcer so recelvlng 
said deposit shall be deemed guilty of embeiszlement, and upon conviction 
tbereof shall be flned In a sum double the amount of the sum so embezzled 
and fraudulently taken, and In addition thereto may be Imprisoned In the 
state penitentiary not less than one hor more than three years. The failure, 
suspension or Involuntary liquidation of the banker, broker, banking company 
or ineorporated bank within thirty days from and after the time of recelvlng 
such deposit shall be prima faeie évidence of an Intent to defraud, on the 
part of such banker, broker or offlcer of such banking company or ineorporat- 
ed bank." Laws 1879, p. 113. 

It is insisted on behalf of the petitioner that this statute is void, as 
against that portion of the first section of the fourteenth amendment 
to the national constitution which déclares that no state shall "deprive 
any person of * * * liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection 
of tîe laws." It is contended by the state that the proceeding in this 
court is prématuré, and that the petitioner should be remanded with- 
out inquiry hère into the validity of the statute. Clearly, if the statute 
be unconstitutional, as claimed, the petitioner is unlaw^lly held, and 
should be discharged. If the validity of the statute were an open 
question in the courts of Illinois, then this court would, under the nil- 
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ings of the suprême court of the United States, be excused from con 
eideration of the question at this time. But the suprême court of 
Illinois in Meadowcroft v. People, 163 111. 56, 45 N. E. 303, declared 
this law constitutional and valid. The question in the courts of the 
state is therefore foreclosed. In Crowley v. Christenson, 137 U. S. 
86, 11 Sup. Gt. 13, Christenson had been arrested by the chief of police 
of San Francisco on a warrant issued by the police court of that mu- 
nicipality for violation of an ordinance with respect to the sale of 
liquors. He applied to the suprême court of California to be dis- 
charged from imprisonment, on the ground that said ordinance waa 
unconstitutional and void. That court ruied against him, declaring 
the ordinance constitutional and valid. He was again arrested upon 
a similar complaint for a violation of the same ordinance. After the 
décision by the suprême court of California, and as a means of relief 
from the second arrest, he applied for a writ of habeas corpus to the 
circuit court of the United States for the Northern District of Califor- 
nia. The judge holding that court granted the virit, and, being of 
opinion that the ordinance in question was in violation of the constitu- 
tion of the United States, discharged the prisoner. From this order 
of discharge an appeal was taken to the suprême court of the United 
States, and that court entertained the appeal, and passed upon the 
question as to the constitutionality of the ordinance. Baker v. Grice, 169 
U. S. 285, 18 Sup. et. 323, was also an appeal in a habeas corpus case, 
but there the suprême court of the United States refused to consider 
the constitutionality of the statute upon which Grice had been indicted, 
on the ground that this question was still open in the courts of Texas, 
from one of the districts of which state the appeal had been taken. In 
other words, the ruling of the district judge in Texas was reversed, 
with the direction that the prisoner be remanded, merely because, in 
the judgment of the suprême court of the United States, the considéra- 
tion of the question was prématuré in the fédéral courts. I under- 
stand the California case to be a précèdent for the position taken by 
this petitioner that this court cannot be excused from considering the 
constitutionality of the statute hère in question, since the suprême 
court of the state has already passed upon the point. In view of 
Crowley v. Christenson, and of the absence of any holding by the 
suprême court of the United States that a fédéral judge may décline to 
entertain a proceeding of this kind under such circumstances, I think 
the merits of the présent application must be considered. 

Where a banker, being in fact insolvent, but still pretending 
solvency, receives money as a deposit from one who, in making such 
deposit, is misled by the prêteuse of solvency, and such banker is 
afterwards prevented by such insolvency from repayment on demand, 
and fails or suspends, so that repayment on demand is lost to the de- 
positor, — where, in other words, a banker obtains money on the false 
prêteuse of solvency, and by the want of such solvency repayment 
on demand is lost to the depositor, — the offense appears to be complète. 
Failure or inability, through insolvency to pay on demand, does not 
make the offense. Such default must resuit from the undisclosed in- 
solvency. The depositor must be deprived of something of value as 
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the conséquence of the false pretense of solvency, in order to make 
out the ofiEense. Nor does this false pretense, as a means efficient to 
seeure the deposit, constitute the offense. The loss must resuit. 
Both the pretense, as the efiQcient antécédent to the deposit, and résult- 
ant loss, must concur. No banker who heeds this law can be thereby de- 
prived either of any liberty or any property right which was necessary 
or incidental to his business as a banker. But for this law he, being in- 
solvent, might hâve taken deposits with impunity, so far as concerned 
any criminal sanction, but not as a matter of personal prérogative or 
property right. He had no such right or liberty. What a man may 
do as of right inhérent in himself, or as a property ovcner, or as one 
free to contract or carry on business, is one thing; what he may do as 
being unrestricted by any inhibitory punitive law is another. A stat- 
ute which forbids a banker, being insolvent, from taking a deposit on 
the pretense of solvency, does not, in my judgment, deprive him of 
any liberty or property right guarantied by the national constitution. 

The cases cited on the argument concern laws which could be valid 
only as referred to the police power of the législature. They were 
cases in which a liberty or property right, otherwise clearly appertain- 
ing to individuals constituting a particular class, is annuUed or ex- 
tinguished by législative enactment, in the interest of the public. The 
right, for instance, to build or maintain a wooden house on a city lot, 
to keep Ares going continuously night and day in certain industries, to 
store materials possibly dangerous within specified territory, to make 
unrestricted sales of certain kinds of merchandise, etc., — thèse rights 
exist afflrmatively and of course, until annuUed by positive law pursu- 
ant to the police power. The question for a court in such cases is 
whether or not the enactment, in view of its subject-matter and the 
uniformity of its opération by force of a classification which is ger- 
mane and appropriate, has that relation to the public welfare which 
brings it within the police power of the législature. What may be 
called, in strictness, a police enactment, may be thought of, on the 
one hand, as supplanting constitutional guaranties, or, on the other, as 
a limitation on liberty or property right flrst promulgated by the légis- 
lature in making said enactment, but latent up to that time. In other 
words, Personal liberty and the rights of property are, in a certain 
measure, subject to the police power of the state. But why refer to 
or discuss the police power in connection with a statute which pro- 
hibits conduCt in itself essentjally unfair and fraudulent, — conduct 
which couldmot be justified as within the prérogative of any man, 
either in his character as property owner or as man of business free 
to deal fairly with others in his own interests? 

Counsel argue that conduct such as that set forth in this indictment 
would not be deemed even tortious in a civil action. American 
Trust & Sav. Bank v. Gueder & Paeschke Mfg. Co., 150 lU. 336, 37 
N. E. 227, seems to imply the contrary. But, whatever may be the 
sensé of this décision, if the taking of a deposit by an insolvent 
banker from an unwary depositor, and a subséquent loss resulting from 
fraoh insolvency, be not actionable as a tort, the reason would be the 
want of care on the part of the depositor himselt No commendation 
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or approval of the conduct of such insolvent is to be implied. Hold- 
ing such a transaction by a civil court to be a mère contract of loan, not 
procured by actionable fraud, would not mean that tbe insolvent 
banker liad a right guarantied by the national constitution, and proof 
against inbibitory state législation, to take deposits, on the pretense 
of solvency, from any person too négligent of his own interest to make 
careful and spécifie inquiry. 

It is suggested that a banker who did not know himself to be 
insolvent might be convicted under this act. I do not see how the 
right of an insolvent banker to take money as a deposit can be 
grounded on his ignorance of his own insolvency, so that such right 
will fall within the guaranty of the fourteenth amendment touch- 
ing liberty or property as against inbibitory state législation. On 
the other hand, cases such as Com. v. White, 11 Allen, 264, are 
against the proposition that what may be called positive guilty 
knowledge is necessary to make the criminal offense. The pretense 
of solvency, or, putting it in another way, the appearance or seem- 
ing to the depositor that the banker knows himself to be solvent, 
is the efiBcient cause of the deposit. A banking business, in strict- 
ness, cannot be carried on if the banker be insolvent. The assump- 
tion of solvency seems a necessary antécédent to any deposit in 
the usual course of business. A depositor merely in his character 
as depositor parts with his money, not for profit in the way of in- 
terest, but simply upon the assurance that he can hâve it again on 
demand, in portions and at times to suit his convenience or inclina- 
tion. From the standpoint of a depositor, the banking business is 
sui generis. A dei^ositor in making a deposit does not think of him- 
self as a lender driving a bargain in the way of interest with a bor- 
rower, or as a merohant selling on crédit, or as one making a deal 
or contract of some sort for profit. Without inquiry and as a mat- 
ter of course he assumes the solvency of his bank, leaves his money, 
and goes his way. The proposition that the insolvent banker who 
takes a deposit is discriniinated against, since any other insolvent 
may borrow with impunity, is hardly sound. The législature might, 
so far as I can see, prohibit by punitive enactment any insolvent 
from borrowing money, to the loss or injury of the lender, by using 
for that purpose the false pretense of solvency. The législature 
could hardly prevent any insolvent from borrowing money when 
neither the false pretense of solvency nor any other false pretense 
is made use of. The présent statute is applicable to persons en- 
gaged in the business of banking, — a business which, from the stand- 
point of one about to deposit money, seems to make on its own 
behalf the direct assertion of solvency. 

The law hère in question is applicable to any person whose con- 
duct falls within the définition of the offense. How wide or how 
narrow that définition shall be is a question for the législature. So 
far as the législative power of a state is concerned, constitutions are 
not grants, but limitations. So long as no constitutional limitation là 
invaded, the législature may make whatever law it pleases. I am 
not able to say that taking money as a deposit by an insolvent bank- 
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er under pretense of solvency is a right guarantied by the f ourteentb 
amendment. A law which makes the obtaining money by false pje- 
tenses a crime would hardly be invalid on the ground that a per- 
son using the same pretenses, but failing to obtain and appropriate 
money or property thereby, would not be punishable. The circum- 
stance that, by the terms of the statute in question, the repayment 
on demand must be lost to the depositor in order to make the of- 
fense, is not a valid objection. Nor as long as anj person whose 
conduct falls within the définition of the offense is liable to the pen- 
alty prescribed do I see that the equal protection of the laws is 
denied. The entire act is entitled an "Act for the protection of 
bank depositors." The offense in question is created by the flrst 
section. It is a limitation on this offense that the depositor must 
not at the time be himself indebted to the bank. The offense is 
against the state. The section gives no right of any kind to, nor 
does it create any liability on the part of, any depositor, whether 
he be indebted to the bank or otherwise. But, as it seems to me, 
the question whether or not a criminal statute dénies the equal pro- 
tection of the laws is properly available to one who flnds himself 
amenable to such statute (Budd v. State, 3 Humph. 492), and who 
himself, as he conceives, is thereby denied the equal protection of 
the laws. The penalty of the statute hère in question goes with- 
out discrimination against any person whose conduct falls within 
the définition of the offense. 

As concerns the last sentence of the section, I do not think any 
question can properly arise in this proceeding. The state is not 
obliged to make use of — and may not choose or be able to use — 
the rule of évidence there deflned. That it will be able to make 
out a case, or what évidence the prosecuting attorney will intro- 
duce, cannot now be known. So far as is shown hère, there may 
hâve been no suspension of the banking business by this petitioner 
and his partner until after the 30 days, or such suspension may hâve 
occurred on the same day when the deposit alleged in the indict- 
ment was made. At ail events, it does not appear that the rule of 
évidence in question bas anything to do with the détention now 
complained of. I think the writ should be discharged, and the pe- 
titioner remanded to the custody of the sheriff ; and it is so ordered. 
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THE CAERIB.» 

(District Court, B. D. Virginia. January 25, 1883.) 

Salvagb— Compensation. 

A steamer, hiavlly laden, suddenly sprung a lealj, and quiclily filled, 
In the narrow channel of the James river. She was hastlly abandoned 
by her master and crew, without castlng anchor or setting lights, and 
setUed liglitly on the bottom, where she was liable to be run into by 
several large océan steamers which were due to pass the foUowlng night. 
At her master's request, a steam yacht went to her rescue, and in the 
course of two or three heurs towed her td a wharf. Heldi, that this was 
a saJvage service, for which $600 should be awarded on a salved value of 
$2,400. 

This was a libel in rem flied by J. L. Schoolcraft against the steamer 
Carrie and cargo, to recover salvage. On the afternoon of December 
15, 1882, the Carrie, which was coming up the James river heavily 
laden, bound for Petersburg, sprung a leak, and suddenly began to 
sink while in the vicinity of Blair's wharf. Her master and crew 
hurriedly left her in a small boat, and, some time later, wet, chilled, 
and exhausted, reached a scliooner in the river. They had had no 
time to cast an anchor or put up anchor lights. The boat sank in 
the channel, grounding slightly in deep water, where she was liable 
to be run into by large steamers, several of which were due to pass 
during the night. Soon after the disaster, the yacht Mary arrived in 
the vicinity, and, in answer to a signal, went alongside the schooner 
on which the master and crew of the Carrie tiad taken refuge, At 
the master's request, she flrst put himself and the crew ashore at 
Blair's wharf, and then went to the Carrie, which she succeeded in 
towing to the same point in the course of two or three hours. The 
master then resumed control of her, 

Jackson & Sands, for libelant. 

Chas. S. Stringfellow, for respondent. 

HUGHES, District Judge. This is plainly a case of salvage, and 
a case for a libéral salvage reward. The Carrie was in a helpless 
condition; her own crew powerless to save her, and hopeless of doing 
so. Her master called upon the owner of the Mary to undertake the 
rescue of his vessel, and spoke of 50 or 75 per cent, of the value raised 
as the probable reward. The fact that no anchor was thrown out, 
and no light put up, conclusively evidenced abandonment. It can 
hardly be said that in a case of abandonment in a river, with the land 
of each shore in sight, there was no animas recuperandi. But, if 
this like abandonment had occurred on the high seas, the case would 
hâve been one of absolute derelict. The vessel was in imminent péril. 
She was likely either to sink, and to be crushed on the bottom by the 
powerful steamers soon to pass up and down, or, if she had continued 
afloat, she was liable to be collided with and sunk by the same great 

1 This case bas been heretofore reported In 5 Hughes, 445, and Is now pab- 
Ushed In this séries, so as to Include therein ail circuit and district court 
cases elsewhere reported which hâve been Inadvertently omitted from th« 
Fédéral Reporter or the Fédéral Cases. 
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vessels. The mère fact that the work of saving occupied the Mary 
only two or three hours does not materially affect the case. In tbe 
case of The Blackwall, 10 Wall. 1, where fire engines from San Fran- 
cisco put ont a fire on the steamer in the harbor in 30 minutes, the 
suprême court of the United States sanctioned an award of many 
thousands of dollars salvage. Really, the only open question in the 
case is, what shall be the amount of award? I consider the value of 
the Carrie after she was delivered at Blair's wharf was $2,400. I 
will give a decree for a fourth of this value; that is to say, for Ç600. 
As to the portion of the cargo that was saved, I will givé a decree for 
half its net value. 



TWO HUNDBED AND SIXTBEN LOADS AND SIX HUNDRED AND 
SEVBNTY-BIGHT BARRELS OF FERTILIZER.» 

(District Court, E. D. Virginia. Jnly 13, 1881.) 

Dkmurragb— Lien on Cargo— Efpect of Delivert. 

When cargo bas been absolutely delivered to the consignée before serv- 
ice of process tbereon, the lien for demurrage is lost. 

This was a libel for demurrage filed by Thomas K. Jones, master of 
a schooner, against her cargo of fertilizer. The libel was flled on the 
day on which the delivery of the cargo to the consignée was completed, 
and procèss was not served thereon until the following day. 

HUGHES, District Judge. There is no doubt that a cargo may be 
libeled for freight so long as it is on the vessel or in custody of a 
wharflnger or warehouseman, holding either actually or constructively 
for the owner of the vessel. But, when the cargo bas been absolutely 
delivered to the consignée against whom the freight is claimed, the 
maritime lien is lost, and the jurisdiction of the admiralty court to 
enforce it is lost with it ; for it is settled law that "the lien of a ship- 
owner for freight, being but a right to retain the goods until payment 
of freight, is inseparably associated with the possession of the goods, 
and is lost by an unconditional delivery to the consignée." See the 
opinion of Chief Justice Taney in Bags of Linseed, 1 Black, 108. The 
libel must be dismissed at the libelant's costs; and the clerk may 
check upon the fund in bank for the costs, and, after deducting thèse, 
then in favor of the master for the residue of the sum. 

1 This case bas been heretofore reported in 6 Hughes, 310, and is now pul>- 
llshed In this séries, so as to include tbereln ail circuit and district court 
cases else where reported whirh bave been inadvertentiy omltted from the 
Fédéral Reporter or the Fédéral Cases. 
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MEMORANDUM DECISIONS. 



ABILBNE T, FOLBY. (Circuit Court of Appeals, Flfth Circuit Pebru- 
ary 25, 1897.) No. 510. In Brror to the Circuit Court of tUe United States 
for the Northern District of Texas. T. J. Freeman, Wm. Alexander, W. H. 
Clarli, and W. L. Hall, for plalntiff in error. W. L. McDonald, for défendant 
in error. Dlsmissed pursuant to the twentieth rule. 



ALABAMA G. S. R. CO. v. CARROLL. (Circuit Court of Appeals, Flfth 
Circuit. June 7, 1897.) No. 516. In Error to the Circuit Court of the 
United States for the Southern Division of the Northern District of Alabama. 
A. G. Smith and James Weatherly, for plalntiff in error. Sara. Will John 
and Richard L. Brodes, for défendant in error. Reversed aud remaiided, 
■wlth directions to dlsmlss for want of Jurisdiction. A pétition for a rehear- 
Ing having been allowed, the opinion was on June 7, 1897, withdrawn by 
«rder of the court. See 28 C. C. A. 207, 84 Fed. 772. 



AMERICAN CONST. CO. v. PBNNSYLVANIA CO. FOR INS. ON LIVBS 
AND GRAXTIXG ANNUITIES. (Circuit Court of Appeals, Fifth Circuit 
Aprll 20, 1897.) No. 520. Appeal from the Circuit Court of the United 
States for the Southern District of Florida. H. Bisbee and C. D. Rinehart, 
for appellant J. O. Oooper, for appellee. Dlsmissed pursuant to the twen- 
tleth rule. 



PRESIDENT, ETC., OF BANK OF KENTUCKY v. CITY OF LOUISVIIiLH. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

No. 6,558. 
Rks Judicata. 

Humphrey & Davle, for complainant 
Henry L. Stone, for défendant. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Jndges. 

TAFT, Circuit Judge. The biU flled herein présents the same questions as 
those already considered in the case of Banlt v. Stone, 88 Fed. 383; but it 
relates to the taxes for 1893-94, which were certifled down by the state 
board of valuation and assessment to the city of LouisvlUe for collection. 
We do not thinl: that the questions differ in any respect from those already 
considered, and must therefore hold that the city of LoulsviUe Is estopped 
by the former judgment between the bank of Kentucliy and It in which It 
was held by the court of appeals of Kentucky that the Bank of Kentucky had 
an irrévocable contract under the Hewltt act (Act Ky. May 17, 1886) for 
the exemption of the property and franchise of the Bank of Kentucky from 
any other taxation than as thereln imposed; and therefore that the bank 
le entltled to the prelimlnary injunction against the collection by the city 
of LoulsviUe and its agents of the taxes provided in the revenue act of No- 
vember, 1892. The demurrer to the bill la overruled, and th« motion for an 
inJunctloD granted. 
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OITY OP CLEVELAND v. HAWGOOD & AVERY TRANSIT CO. (Circuit 
Court of Appeals, Sixth Circuit. May 5. 1808.) No. 544. Brror to the 
Circuit Court of the United States for tiie Eastern Division of the Northern 
District of Ohlo. George L. Phillips and Miner G. Norton, for plaintlffi in 
error. Harvey D. Goulder, for défendant In error. No opinion. Judgment 
afflrmed. 



CITY OF WABASHA v. CHICAGO, M. & ST. P. RY. CO. (Circuit Court of 
Appeals, Blghth Circuit. May 4, 1896.) No. 760. In Error to the Circuit 
Court of the United States for the District of Minnesota. A. H. Young and 
Daniel Flsh, for plaintlff in error. H. H. Fleld ahd W. H. Norrls, for défend- 
ant In error. Dismissed for want of jurlsdlction, with costs. 



CUYLER & WOODBUBN H. CO. v. ANNISTON NAT. BANK. (Circuit 
Court of Appeals, Fifth Circuit. November 23, 1896.) No. 548. Appeal 
from the Circuit Court of the United States for the Southern District of 
Georgia. Doclteted and dismissed pursuant to the slxteenth rula on motloQ 
of W. K. Miller, for appellees. 



DEL MONTE MINING & MILLING CO. v. LAST CHANCE MINING & 
MILLING CO. (Circuit Court of Appeals, Elghth Circuit.) Questions of law 
certifled to the suprême court of the United States. See 18 Sup. Ct 895. 



DEPOSIT BANK OF PRANKFORT v. STONE et al. (Circuit Court, D. 
Kentucky. June 4, 1898.) No. 275. Franli Chinn, for complainant. W. S. 
Taylor, Atty. Gen., for Samuel H. Stone and others. Ira & W. H. Jullan, 
for clty of Frankfort. James H. Polsgrove, for county of Franklin. Befoie 
HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. In an injunctlon suit brought by the Deposlt Bank 
of Frankfort agalnst the county of Franklin, in the Franklin circuit court, 
to prevent the collection of any taxes tinder the revenue act of 1892 In excess 
of those Imposed by the Hewltt act (Act Ky. May 17, 1886), It was expresslj 
adjudged on appeal by the court of appeals that the bank had, by Its duo 
acceptance of the terms of the Hewltt act, an Irrévocable cpntract of ex- 
emption from taxation in excess of that Imposed In the Hewitt act, and that 
the revenue àct of 1892 violated thls contract. In a similar Injunctlon suit 
brought by the bank against the clty of Frankfort, a decree In ail respects 
similar was entered on the same ground. In accordance with our décision 
In the case of Bank of Kentucky v. Stone (just decided) 88 Fed. 383, we must 
therefore grant the motion for a preliminary Injunctlon, and overrule the 
demurrer to the bilL 



THE FAVORITE. (Circuit Court of Appeals, Slxth Circuit May 12, 
1898.) No. 576. In Èrror to the District Court of the United States for the 
Northern District of Ohlo. Orestes C. PInney, for plaintlff in error. Goulder 
& Holding, on brlef for défendants in error. Dismissed for want of jurlsdlc- 
tion. 
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FLINT T. CHRIST A.LL. (Circuit Court of Appeals, Second Circuit.) Ques- 
tions of law certifled to the suprême court of the United States. See 18 Sup. 
Ot 831. 



FAEMERS' BANK OF KBNTUCKY t. STONE et al. (Circuit Court, D. 
Kentucky. June 4, 1898.) John W. Eodman and W. S. Pryor, for com- 
piainant W. S. Taylor, for Samuel H. Stone, etc. Ira & W. H. Jullan, for 
clty of Frankfort. .Tames H. Poisgrove, for county of Franklin. James F. 
Clay, for Henderson county. Before HARLAN, Circuit Justice, and TAFT 
and LURTON, Circuit Judges. 

TAFT, Circuit Judge. Tliis case is controlled by the points already decided. 
The Farmers' Banls, in prier adjudications wlth the county of Franklin, 
the city of Frankfort, and the clty of Henderson, was conclusively adjudged 
to hâve an irrévocable contract uuder the Hewitt act, exempting it from 
any taxation in excess of that provided therein. There was no such ad- 
judication, however, between the Farmers' Bank and elther Scott county or 
Henderson county. It therefore follovk's from what has already been de- 
cided that as to Scott county and Henderson county the demurrers to the bill 
shoald be sustained, and the bill must be dlsmissed, wbile as to the other 
défendants the demurrers will be overruled, and the motions for a pre- 
iiminary injunetlon granted. 



FOLSOM v. UNITED STATES. (Circuit Court of Appeals, Elghth Circuit. 
May 4, 1896.) No. 579. In Error to the Suprême Court of the Territory of 
New Mexico. Dlsmissed for want of jurisdiction. 



FRANTZ V. WEIGAND. (Circuit Court of Appeals, Fifth Circuit. May 
17, 1897.) No. 575. In Error to the Circuit Court of the United States for 
the Eastern District of Loulslana. W. O. Hart, for plaintifC in error. Frank 
McGloln, for défendant in error. Dlsmissed pursuant to the twentletb rule. 



GLYNN et al. v. KBYSER et al. KEYSER et al. v. GLYNN et al. (Cir- 
cuit Court of Appeals, Fifth Circuit. May 24, 1898.) No. 652. Appeal and 
Cross Appeal from the District Court of the United States for the Northern 
District of Florida. J. P. Kirlin and John Eagan, for Dashper E. Glynn 
& Son. John C. Avery, for W. S. Keyser & Co. Before FARDEE and Mc- 
CORMICK, Circuit Judges, and PARLANGB, District Judge. 

PEE CURIAM. The questions raised In thls case are Identical wlth those 
In Wood V. Keyser, 87 Fed. 1007, and Steamship Co. v. Keyser (just decided) 
87 Fed. 1005, and for the same reasons the judgment of the district court is 
affirmed. 



HOWISON V. ALABAMA COAL & IRON CO. (Circuit Court of Appeals, 
Flftii Circuit Deeember 21, 1896.) No. 541. In Error to the Circuit Court 
of the United States for the Northern District of Alabama. Alexander T. 
London, for plaintiff in error. John B. Knox and S. J. Bowle, for défendant 
in error. Dlsmissed pursuant to the twentletb nUe. 
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INTERSTATE SAV., LOAN & TRUST 00. v. SHAW et al. (Circuit Court 
of Appeals, Sixth Circuit. May 12, 1898.) No. 579. In Error to the Cir- 
cuit Court of the United States for the District of Kentucky. Mlchael G. 
Helntz, for plaintiff In error. E. C. Pyle, for défendants In error. No opinion. 
Affirmed. 



JOHNSON V. CITIZENS' ST. R. CO. OP INDIANAPOLIS, IND. (Cteeuit 
Court of Appeals, Sixth Circuit. May 10, 1898.) No. 568. In Error to the 
Circuit Court of the United States for the Eastem Division of the Northern 
District of Ohio. W. B. Sanders, for plaintiff in error. W. H. H. MiUer, 
for défendant In error. No opinion. Affirmed. 



LOUISVILLB BANKING CO. V. CITY OP LOUISVTLLE. (Circuit Court, 
D. Kentucky. June 4, 1898.) No. 6.562. Helm & Bruce, for complainant. 
Henry L. Stone, for city of LouisTlUe. Before HARLAN, Circuit Justice, 
and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. Thls case présents the same questions as are pre- 
sented in the case of Louisvllle Banking Co. v. Stone, infra, already dis- 
posed of, but involves the taxes for 1893 and 1894. The taxes for 1895, 
189t), 1897, and 1898 were involved In the prlor case. The order will be that 
the preliminary injunctlon prayed for shall Issue, and that the demurrers to 
the bllls be overruled. 



LOUISVILLE BANKING CO. v. STONE et al 

SAME V. CITY OP LOUISVILLE. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. 6,561 and 6,562. 
Rhs Judicata. 

Helm & Bruce, for complainant. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of valuation and 
assessment of the state of Kentucky. 
Henry L. Stone, for city of Louisvllle. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAPT, Circuit Judge. Thèse cases présent substantially the same ques- 
tions as those already passed upon in the case of Bank of Kentucky v. Same 
Défendants, 88 Fed. 383. The complainant company was a corporation or- 
ganlzed after the act of 1856, but before the Heveitt act It duly accepted 
the provisions of the Hewitt act. After the passage of the revenue act of 
November, 1892, and the adoption of the ordinanee by the city of LoulsyUle 
imposing a license upon the gross receipts of banks doing business withln 
its llmlts, a warrant was sued out by the city of Louisvllle, In Its police court, 
agalnst the Louisvllle Banking Company, for a failure to pay the Ilcense. 
This bank filed a pétition for a wrlt^ of prohibition In the circuit court of 
Jefferson county against R. H. Thompson, the police Judge, averrlng that 
the ordinanee of the city of Louisvllle was vold, as impairlng an obligation 
of the complalnant's contract with the state under the Hewltt act, and that 
any authority given to the city of Louisvllle to pass su6h ordinanee by the 
revenue act of November, 1892, was likewlse vold, as Impalring the obliga- 
tion of the contract The pétition prayed that the police judge mlght be 
prohlblted from taklng jurisdlctlon of the proceedlng against complainant 
for a violation of the ordinanee. Issue was jolned ou this pétition by the 
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défendant, the Judge of the police court of the clty of Iioulsvllle. The clty 
ot Lonlsville, though not a party In name, was In reallty the party défendant, 
and appeared by counsel. Indeed, the proceedings were taken for the pur- 
pose of testing the validity of the license ordinance by agreement between 
the clty attorney and the complainant banb. The JefCerson circuit court 
found the Issues In favor of the défendant, and entered a decree dlsmlsslng 
the pétition. Thereupon the complainant banking company caused an ap- 
peal to be taken in its name from the Judgment of the Jefferson circuit 
court to the court of appeals, and to that appeal It made the clty of Louis- 
vlUe and R. H. Thompson, the police judge, parties. In the court of ap- 
peals the cause was argued by the counsel for the clty of Louisville. The 
court of appeals reversed the judgment of the Jefferson county circuit court 
(31 S. W. 1013), and in its opinion held that the ordinance of the eity of Louis- 
ville was void, for the reason that the Louisville Banking Company had an 
Irrévocable contract wlth the commonwealth upon Its due acceptance of the 
terms of the Hewltt act, llmltlng the amount of taxes to which It was sub- 
ject to those Imposed by that act during Its corporate existence. For the 
reasons already stated In the case of Bank of Kentucky v. Same Défendants, 
we think It conclusively established, as between the parties, by a former ad- 
judication, that the complainant had an Irrévocable contract, under the Hew- 
ltt act, wlth the commonwealth of Kentucky, by which no greater taxes than 
thereln provlded could be imposed upon it by the commonwealth, or under 
Its authority. For the reasons stated In the same opinion, we think the 
complainant entltled to équitable relief to prevent a violation of that contract 
by the taxes assessed under the revenue act of 1892. An order for a pre- 
Umlnary Injonction therefore must Issue In thèse cases, and the demurrers to 
the blUs must be overruled. 



LOUISVILLE CITY NAT. BANK v. STONE et al. SAME t. CITY OF 
LOUISVILLE. (Circuit Court, D. Kentucky. June 4, 1898.) Nos. 6.565 and 
6,566. Helm & Bruce, for complainant. W. S. Taylor, Atty. Gen., for Sam- 
uel H. Stone and others. Henry L. Stone, for city of Louisville. Before 
HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. Thèse cases are controlled by the case of Bank of 
Commerce v. City of Louisville, 88 Fed. 398. On the princlple of privity 
and res judicata laid down In that case, we grant the motion for a pre- 
llminary Injunctlon, and overrule the demurrers to the bilL 



LYONS V. OTERI. (Circuit Court of Appeals, Fifth Circuit May 17, 
1897.) No. 579. Appeal from the District Court of the United States for 
the Eastern District of Louisiana. Dismissed, pursuant to the twenty-third 
rule, for fallure to prlnt record. 



PBRRIS IRR. DIST. v. SAVINGS & TRUST CO. OF CLEVELAND, OHIO, 
et aJ. (Circuit Court, S. D. Californla. June 29, 1898.) No. 659. Wm. J. 
Hunsaker, for Savings & Trust Co. and others. Works & Lee, for Perrls 
Irr. DIst. 

ROSS, Circuit Judge. The cross blU In thls case Is Bubstantlally slmilar to 
that In the case of Alessandro Irr. DIst. v. Savings & Trust Co. of Oleve- 
land (Just decided) 88 Fed. 928. For the reasons given by the court for over- 
ruling the demurrer to the cross bill In that case, an order wIU be entered 
hereln overruling the demurrer, wlth leave to the défendants to answer wlth- 
ia 20 days. 
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RIVJER MACHINE & BOILER C». V. DUFFY et al. (Circuit Court of 
Appeals, Sixth Circuit. May 12, 1898.) No. 576. In Error to the District 
Court of the United States for the Northern District of Ohlo. O. O. Pinney, 
for plalntifl in error. Dismissed for want of jurlsdiction. 



SOUTHERN RY. CO. T. AVERA. (Circuit Court of Appeals, Flfth Cir- 
cuit. Aprll 22, 1897.) No. 586. In Error to the Circuit Court of the United 
States for the Northern District of Georgia. R. T. Dorsey and Sanders 
McDaniel, for plaintiff in error. Dismissed pursuant to the twentieth rule. 



THIRD NAT. BANK v. STONE et al. SAMB ▼. CITT OF LOUISVILLE. 
(Circuit Court, D. Kentucliy. June 4, 1898.) Nos. 6,573 and 6,574. Helm & 
Bnice, for complalnant. W. S. Taylor, Atty. Gen., for Samuel H. Stone and 
others. Henry L. Stone, for city of Louisville. Before HARLAN, Circuit 
Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. Thèse cases présent the same question whlch arose 
in the case of Louisville Banljing Co. v. Same Défendants (already declded) 
88 Fed. 988. The suit against the city of Louisville relates to the taxes under 
the revenue act of 1892 for the years 1893 and 1894, and the suit against 
Stone and others and the city of Louisville relates to the taxes for 1895, 
1896, 1897, and 1898. In the prohibition suit brought by the Third National 
Bank against the judge of the police court, to which the city of LouisvlUe 
became a party on appeal, It was held by the court of appeals of Kentucky 
(31 S. W. 1013) that the Third National Bank, by Its formai acceptance of 
the provisions of the Hewitt act, had acquired a contract rlght, irrévocable 
by the state, exempting it from ail taxes except those provided under the 
Hevcitt act, and that the lleense tax Imposed by the city of Louisville under 
a statute of the àtate was therefore a violation of the contract, and vold un- 
der the constitution of the United States. The demurrers to the bills are 
therefore overruled, and the motions for prellmlnary Injunctlon against the 
défendants are granted. 



THE THRBE FRIENDS. (Circuit Court of Appeals, Flfth Circuit. Peb- 
ruary 1, 1897.) No. 563. Appeal from the District Court of the United 
States for the Southern District of Florida. No opinion. Taken to the su- 
prême court of the United States before argument by vcrlt of eertlorarl, and 
by that court revêrsed, and remanded to the district court See 166 U. S. 1, 
17 Sup. et. 495. 



UNITED STATES ▼. BOWERSOCK et al. (Circuit Court of Appeato, 
Eighth Circuit. December 11, 1893.) No. 306. In Error to the Circuit Court 
of the United States for the District of Kansas. Solon O. Thatcher, for de- 
fendants in errori Dismissed for fallure to prlnt record* pursuant to tiie 
twenty-thlrd rule. 



UNITED STATES r. SALAMBIER, (Circuit Court of Appeals, Second «r- 
cuit.) Questions Of law certlfied to the suprême court of the United States. 
See 18 Sup. et T71. 
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VOGEMANN v. KEYSBR et al. KEYSER et al. v. VOGBMANN. (Cir- 
cuit Court of Appeals, Flfth Circuit May 31, 1898.) No. 656. Ben. G. Tuni- 
son. for H. Vogemann. John C. Avery, for W. S. Keyser & Ce. Before 
FARDEE and McCORMICK, Circuit Judges, and PARLANGB, District Judge. 

PAllLANGE, District Judge. The issues in this case are the same as those 
in case No. 655, decided this day (Schmidt v. Keyser, 88 Fed. 799), and in- 
volving the construction of the "cesser clause," identlcal In language wlth 
tbat In case No. 655. The decree appealed from is affirmed. 



WHITMIRB V. HUDSON et al. (Circuit Court of Appeals, Fifth Circuit. 
May 24, 1898.) No. 658. Appeal from the District Court of the United States 
for the Northern District of Florida. W. A. Blount and A. C. Blount, for ap- 
pellant. B. C. Tunison, for appellees. Before PARDEB and McCORMICK, 
Circuit Judges, and PARLANGE, District Judge. 

PBR CURIAM. This Is a libel In personam to recover salvage for services 
In saving 550 sticks of tlmber adrift on the tide waters of Escambia Bay. 
The case Is In ail respects like that of Whitmire v. Cobb (Just decided) 8« 
Fed. 91, and for the same reasons the decree of the district court la aP>rme<l 

End of Caseb i» Voi» 88. 



